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and  the  court  thereby  acquire  the  right  to  proceed  with  the  case,  it  is  not 
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become  a  matter  pertaining  to  their  Jurisdiction,  to  which  objection  may 
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be  taken  in  any  appropriate  and  convenient  way ;  the  mode  being  quite 
immaterial. 
Bat  in  those  cases  where  the  court  may  proceed  u|>on  a  Tolnntary  appear- 
ance, such  a  service  is  a  mere  matter  of  irregularity,  and  the  proper  prac- 
tice to  avoid  a  waiver  thereof  is  to  obtain  an  order  of  the  court  for  leave 
to  enter  a  special  appearance  with  the  clerk,  upon  an  undertaking  to  sub- 
mit to  the  further  orders  of  the  court,  if  the  objection  should  not  be  sus- 
tained ;  and,  after  such  a  conditional  appearance,  to  move  the  court  to 
discharge  the  service  for  the  irregularity  complained  of,  whatever  it  may 
be.    The  authorities  examiued,  and  practice  explained. 

In  Equity. 

Two  insurance  companies  of  Pennsylvania  and  one  of  Ohio  were 
made  defendants  to  this  bill,  along  with  citizens  of  Tennessee,  in- 
habitants within  this  judicial  district  The  subpoena  issued  against 
all  in  the  regular  form,  and  was  served  by  the  marshal  on  the  resi- 
dent defendants;  and,  at  the  request  of  plaintiffs'  solicitor,  he  re- 
turns that  he  sent  copies  of  the  subpoena  and  bill  to  Pennsylvania 
and  Ohio,  where  the  marshals  of  those  districts  served  them,  as  they 
return  and  certify,  upon  the  non-resident  defendants,  respectively. 
Thereupon  the  two  companies  belonging  to  Pennsylvania  filed  the 
following  paper  with  the  derk: — 

The  Union  Insurance  Company  and  the  Insurance  Company  of  the  State  of 
Pennsylyania  appear  by  their  counsel,  Messrs.  Heiskell  and  Heiskell,  for  the 
sole  purpose  of  moving  the  court  to  quash  the  return  as  to  said  companies,  on 
the  ground  that  it  appears  on  the  face  of  the  bill  and  proceedings  that  said 
companies  have  no  residence  in  the  Jurisdiction  of  this  court,  and  no  agent 
within  said  Jurisdiction;  and  on  the  ground  that  the  return  of  the  officer  in 
Pennsylvania,  adopted  by  the  marshal  here,  is  not  effective  to  bring  said 
companies  before  this  court;  and  said  motion  is  made  accordingly.  The  ap- 
pearance is  entered  for  no  other  purpose  than  as  aforesaid,  in  order  that  steps 
may  not  be  taken  against  said  companies,  which,  are  not  in  any  manner  before 
the  court,  or  subject  to  its  Jurisdiction. 

Heiskezx  &.  Hbiseell,  Attorneys. 

This  motion  was  made  to  vacate  the  service  and  return  as  irregu- 
lar and  unauthorized  by  law.  The  plaintifGs  opposed  the  motion,  on 
the  ground  that  it  is  a  question  of  jurisdiction,  to  be  presented  only 
by  plea,  and  that  this  voluntary  appearance  cures  the  irregularity, 
and  submits  the  defendants  to  the  jurisdiction  of  the  court. 

TTifrTaincTT.  &  Heiskzll,  for  the  motion. 

T.  W.  Bbown  (R.  G.  Bbown  with  him),  contra. 

Hammond,  J. 

If  the  defendants  had  mistaken  their  remedy  to  be  rid  of  this 
service,  in  view  of  the  fact  that  it  is  apparent  that  they  wish  to 
appear  specially,  and  only  to  take  exception  to  it,  and  decline  to 
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submit  Toluniarily  to  be  made  defendants  here,  I  should  have  no 
difficulty  in  permitting  them  to  amend  the  proceeding  so  as  to  ac- 
complish their  purpose  by  whatever  method  it  might  be  properly 
done;  for  no  court,  in  these  days  at  least,  ever  holds  a  party  to  have 
abandoned  or  waived  a  privilege  by  any  act  which  is  done  to  assert 
it,  if  there  be  power  to  permit  amendment  of  the  proceeding,  of 
which  power  there  can  be  no  doubt  under  our  statute.  Bev.Si,  §  954 

But,  as  this  motion  presents  the  important  and  recently  much- 
mooted  question  as  to  the  proper  mode,  in  our  Federal  equity  prac- 
tice, of  taking  objection  to  the  service  of  process,  without  such  a 
waiver  of  this  privilege  as  was  enforced  in  Jones  vs.  Andrews,  10 
WalL,  327, 1  have  thought  it  best  to  look  into  it,  particularly  as  I 
find  that  the  practice  of  the  Federal  courts  has  not  been  at  all  uni- 
form, for  reasons  that  will  be  apparent  on  reading  the  cases,  and 
remembering  what  is  said  about  the  peculiarities  of  the  Federal 
courts,  in  this  matter  of  taking  objections  to  their  jurisdiction,  in 
Bhode  Island  vs.  Massachusetts  (12  Pei,  657,  718),  which  I  shall  not 
take  space  to  quote.  The  jurisdiction  of  these  courts,  more  than 
others,  is  restricted  over  persons,  and  to  a  greater  extent  formerly 
than  now:  Ober  vs.  Gallagher,  98  IT.  S.,  199,  204.  Hence  an  objec- 
tion which,  in  the  State  practice  or  that  of  England,  to  which  our 
equity  rule  90  directs  us,  would  be  always  a  mere  matter  of  irregu- 
larity, to  be  corrected  on  motion,  may  become,  in  the  Federal  courts, 
a  formidable  consideration  of  jurisdiction,  to  which  exception  may 
be  taken  by  plea,  demurrer,  motion  to  dismiss,  or  by  even  mere 
suggestion,  and  by  the  court  mero  mutu,  whichever  the  party  pleases 
to  adopt;  for  there  can  be  no  waiver  of  it  under  any  circumstances. 
But  this  distinction  is  often  overlooked,  which,  coupled  with  the 
general  tendency  of  all  courts  to  disregard  mere  forms,  and  get  at 
the  thing  to  be  done  in  any  convenient  way,  has  very  much  confused 
the  practice.  However,  we  can  have  no  trouble  in  any  case  if  we 
distinguish  between  a  substantive  objection  to  the  jurisdiction,  tech- 
nically considered,  and  one  for  simple  irregularity  in  the  service  of 
the  process;  because,  as  was  said  in  Drummond  vs.  Drummond  (2 
Ch.  App.  Cas.,  35),  "  much  confusion  has  arisen  by  treating  want  of 
power  to  enforce  jurisdiction  as  tantamount  to  want  of  jurisdiction." 

Yet  I  must  say,  after  a  quite  careful  examination  of  the  English 
practice,  as  it  existed  when  our  equity  rules  were  adopted  and  since, 
that,  in  my  judgment,  it  was  and  is  competent,  even  where  the  denial 
of  power  over  the  person  of  the  defendant  goes  to  the  extent  of  a 
denial  of  the  jurisdiction  of  the  court  itself,  to  move  to  discharge 
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the  service  and  vacate  the  process, — ^thereby  accomplishing  every 
purpose  that  would  be  accomplished  by  a  demurrer  or  plea  to  the 
jurisdiction;  and  that  technically  that  is  the  proper  way  to  take  the 
objection  in  a  court  of  equity  wherever  the  complaint  is  a  want  of 
power  over  the  person,  and  not  over  the  subject-matter  of  the  suit, 
which  technical  feature  results  from  the  peculiar  nature  of  pleas  in 
equity  as  contradistinguished  from  their  uses  in  pleadings  at  law; 
the  latter  going  to  the  writ,  while  in  equity  there  is  no  such  thing  as 
a  plea  to  the  writ,  but  only  to  the  bill,  or  in  bar  of  the  relief  sought 
by  it:  2  Daniell,  Ck  Pr.  ( 1st  Ed.),  136.  In  Foley  v&  Maillardet 
(1  De  Grex,  J.  &  S.,  389),  there  was  such  a  motion,  supported  by  affi- 
davit, to  show  that  the  service  was  not  within  the  authority  of  the 
act  of  parliament;  precisely  as  if,  under  the  eighth  section  of  our  act 
of  congress  of  March  3, 1875,— chapter  137, 18  St.,  472;  Rev.  St  (2d 
Ed.),  §  738 — a  defendant  should  wish  to  show  that  he  did  not  come 
within  the  act,  and  move  to  vacate  the  notice  or  process  served  upon 
him.  So  I  do  not  see  why  he  may  not,  when  served  in  any  case, 
outside  of  that  section,  specially  appear  to  make  known  his  unwill- 
ingness to  voluntarily  submit  to  the  court,  as  under  some  circum- 
stances he  might  wish  to  do,  and  move  to  vacate  the  service;  and  this 
whether  his  voluntary  appearance  and  willingness  to  be  bound  by 
the  court  pn  that  case  would  have  given  the  court  jurisdiction  to  pro- 
ceed against  him  or  not,  that  being  wholly  immaterial  to  the  deter- 
mination of  the  motion. 

Take  this  case  for  illustration.  If  it  appeared  by  the  bill  that  the 
plaintifls  and  these  defendants  were  all  citizens  of  the  same  State, 
the  latter  might  demur  for  want  of  jurisdiction,  or  plead  (if  neces- 
sary to  show  the  fact  aliunde  the  bill),  or  the  court  would,  however 
the  fact  should  obtrude  itself  into  the  record,  on  its  own  motion,  dis- 
miss the  bill;  and,  if  the  defendants  appeared  never  so  formally  and 
generally,  the  result  would  be  the  same — ^the  court  could  not  pos^ 
sibly  have  jurisdiction.  But  also,  the  result  would  be  the  same  if 
they  should  especially  appear,  and  move  to  discharge  the  service  as 
irregular,  and  should  join,  as  they  might  in  such  a  case,  a  motion  to 
dismiss  the  bill;  since  there  is  no  possible  danger  in  bringing  the  ob- 
jection to  the  attention  of  the  court  in  any  form.  But  if  the  fact  be 
that  the  parties  are  of  diverse  citizenship,  or  the  case  be  one  arising 
under  the  constitution  and  laws  of  the  United  States,  there  could  be 
then  no  question  whatever  of  jurisdiction;  for  under  our  modem  acts 
of  congress,  the  court  may  acquire  jurisdiction  by  voluntary  appear- 
ance, and  hence  a  demurrer  or  plea  for  want  of  jurisdiction  would 
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be  oat  of  plaoe;  for  non  constat  but  that  the  defendants  may  appear 
thereafter,  and  at  any  time,  if  not  on  that  service,  on  some  other 
day,  yoluntarily  and  without  any  service  at  all.  Hence  it  could  not 
be  proper  to  dismiss  the  bill  for  want  of  jurisdiction,  but  only  to 
decline  to  proceed  against  their  consent,  by  vacating  the  service, 
which  is  all  the  court  could  properly  do.  Except,  therefore,  in  that 
class  of  cases,  peculiar  perhaps  to  the  Federal  courts,  where,  in  cer- 
tain situations  of  residence  or  citizenship,  the  power  to  proceed  against 
the  particular  persons  is  wholly  denied  under  all  circumstances  what- 
ever, the  objection  that  the  defendants  to  a  bill  in  equity  have  not 
been  effectively  served  with  process  to  bring  them  within  the  pres- 
ence of  the  court  for  judgment,  is  not,  as  at  law,  one  of  jurisdiction 
to  be  pleaded  by  formal  plea  to  the  vmt,  but  one  of  mere  irregular- 
ity of  process,  properly  cognizable  on  motion,  according  fco  a  prac- 
tice always  prevailing,  for  tiiat  especial  purpose;  and,  when  the  case 
falls  within  the  exception  just  mentioned,  it  is  immaterial,  perhaps, 
save  as  a  matter  of  convenience  and  permanency  of  record,  how  the 
objection  be  taken;  because,  however  taken,  it  must  prevail,  as  it  is 
one  that  cannot  be  waived  under  any  circumstances  whatever.  It 
is  always  safe,  therefore,  to  appear  specially  and  move  to  discharge 
the  process  in  any  case;  for,  as  will  be  presently  seen,  if  the  court 
has  acquired  power,  by  the  disputed  process,  over  the  person  of  the 
objector,  to  proceed  against  him,  it  is  a  preliminary  condition  on 
which  he  is  allowed  to  make  such  appearance  that,  if  the  objection 
be  decided  against  him,  he  shall  submit  to  defend  the  bill  as  if  duly 
served  with  process,  and  he  will  not  be  allowed  to  depart  from  the 
court  without  a  more  general  appearance  after  having  been  permit- 
ted to  appear  specially  to  make  his  objection;  and,  if  the  service  be 
effective,  he  must  abide  by  it  on  that  decision,  and  not  challenge  it 
again.  But  if  the  court  can  have  no  jurisdiction — that  is  to  say,  no 
power  to  acquire,  by  the  legal  service  of  process  of  any  kind  or  any- 
where, the  authority  over  his  person  to  proceed  against  him — he  is 
not  precluded  from  making  that  defense  by  any  demurrer,  motion, 
plea,  or  whatever  method  may  be  available  to  him  after  the  one  just 
mentioned  has  been  decided  against  him,  and  he  may  at  once  pro- 
ceed to  make  it. 

But  again,  if  the  jurisdictional  facts  be  undeniable — as  when  the 
plaintiff  and  defendant  are  of  diverse  citizenship,  or  when  the  case 
is  one  arising  under  the  constitution  and  laws  of  the  United  States 
— ^it  is  all-important  that  the  personal  privilege  (for  it  is  nothing 
more  than  that)  of  being  exempt  from  suit  elsewhere  than  in  the 
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judicial  district  where  the  party  resides,  or  is  lawfully  served  with 
process,  shall  be  so  asserted  as  not  to  bring  the  party  within  the 
category  of  one  who  has  Toluntarily  appeared  to  defend  the  suit; 
thereby  waiving  all  irregularities  of  process,  but  never  any  strictly 
jurisdictional  objection  to  the  bill,  either  as  to  its  subject-matter,  or 
its  defect  in  the  matter  of  parties  improperly  joined,  or  omitted  to 
be  joined,  etc. 

In  the  case  of  corporations  like  these  defendants,  of  course  other 
complications  arise,  not  now  presented  for  decision,  but  as  to  which, 
in  view  of  the  suggestions  of  the  argument,  it  is  not  improper  to  say 
that  they  are  resolvable  by  the  same  principle  precisely.  Corpora- 
tions are  entitled  to  the  same  exemption  as  natural  persons  from 
suits  elsewhere  than  in  the  judicial  district  where  they  are  domi- 
ciled or  commorant,  or  where  they  may  foimd  doing  business  under 
circumstances  subjecting  them  to  the  service  of  process  in  that 
place;  and  they  may  voluntarily  appear,  like  other  people,  and  waive 
this  exemption  or  personal  privilege. 

Making  all  allowances  then,  for  the  peculiar  phases  of  the  subject 
arising  out  of  the  anomalous  restrictions  upon  the  Federal  courts  in 
the  matter  of  their  inability  to  proceed  against  persons  occupying 
towards  the  plaintiff  certain  relations  of  citizenship,  it  will  be  found, 
I  apprehend,  that  we  deal  with  the  objection  just  as  other  equity 
courts  do  in  their  normal  action  upon  the  subject 

Before  going  into  the  authorities  to  scrutinize  the  practice,  I  may 
usefully  summarize  the  result  of  my  investigations,  by  saying  that  in 
the  many  English  cases  examined  I  have  found  only  one  that  is  in 
any  sense  a  departure  from  a  familiar  and  quite  uniform  rule  of 
practice,  by  which  the  defendant  appeared  in  court,  and  took  its 
leave,  by  an  order  for  that  purpose,  to  enter  a  special  appearance;  but 
this  was  never  granted,  for  substantial  reasons,  except  upon  an  under- 
taking or  stipulation,  contained  in  the  order,  that  the  defendant  would 
submit  without  further  process  to  the  orders  of  the  court  if  the  point 
should  be  decided  against  him.  Indeed,  for  this  reason,  it  was  known 
rather  as  a  conditional  than  a  special  appearance  before  the  regis- 
trar. With  the  exception  of  the  failure  to  procure  that  leave  of 
court  in  this  case,  and  to  enter  into  that  undertaking,  the  practice 
adopted  by  defendants'  solicitors  is  the  correct  one,  considering  the 
different  structural  organization  of  our  courts.  The  only  effect  of 
that  failure,  if  this  motion  should  be  denied  because  of  it,  would  be 
to  commence  over  again;  for  as  I  suggested  at  the  outset  of  this 
opinion,  the  proceeding,  like  all  others,  is  subject  to  amendment, 
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-which  is  scarcely  necessary  in  this  case,  as  the  illegality  of  the  serv- 
ice is  too  plain  for  any  dispute.  But  hereafter  the  order  should 
be  applied  for,  and  the  undertaking  given,  in  all  cases;  because 
while,  under  our  practice,  it  may  not  be  as  important  as  it  formerly 
was  under  the  English  practice  to  hold  the  defendant  in  court  for 
subjection  to  further  essential  processes  before  any  progress  can  be 
made,  and  we  may  take  a  bill  pro  confesso  on  the  service  of  sub- 
poena alone,  without  appearance  or  further  process  to  compel  it,  yet 
there  may  be  circumstances,  under  equity  rule  18,  when  the  plaintiff 
would  need  the  defendant  in  court  as  effectually  as  if  he  had  in  fact 
appeared  generally  under  rule  17;  wherefore  this  fundamental  re- 
quirement of  an  undertaking  to  submit  to  the  further  orders  of  the 
court  should  not  be  abandoned.  This  undertaking,  however,  I  need 
scarcely  say,  would  not  affect  the  right  of  the  party  to  make  any 
objection  which  he  might  have  to  the  jurisdiction,  any  more  than 
the  effective  service  of  process  within  the  judicial  district  would 
affect  that  right;  both  these  standing  upon  the  same  footing  in  that 
regard.  And  it  is  just  here,  in  my  judgment,  that  all  the  confusion 
of  ideas  arises;  for,  while  this  undertaking,  formerly  made  xmder 
the  English  practice,  had  a  larger  purpose  than  under  ours  it  can 
have,  yet  the  ultimate  result  is  the  same;  it  being  in  both  only  the 
expression  of  a  willingness  to  appear  and  defend  the  case,  as  if 
process  had  been  regularly  served ;  and  it  could  never  go  any 
further  than  that  under  either  practice.  Neither  can  tha  court  go 
any  further  in  the  absence  of  the  undertaking,  if,  under  our  prac- 
tice, it  be  deemed  unnecessary  to  require  ii 

I  have  considered  also,  that  the  court  may  be  in  vacation,  and 
before  its  leave  could  be  had,  a  pro  confesso  might  go  under  equity 
rules  18  and  19;  but  this  is  not  important,  because  when  the  court 
does  meet,  it  can  set  aside  the  pro  confesso,  and  indeed  all  proceed- 
ings based  on  the  irregular  process  and  its  service,  if  it  be  in  fact 
irregular,  and  may  at  that  time  admit  the  defendant,  upon  a  condi- 
tional appearance  for  that  purpose,  just  as  effectually  as  if  the 
application  were  made  at  the  return  of  the  process. 

In  explanation  of  the  English  authorities  about  td  be  cited,  it 
flhould  be  said  that,  unlike  it  is  with  us,  nothing  could  be  predicated 
upon  the  subpoena  alone  and  its  service  except  subsequent  proc- 
esses to  bring  the  defendant  into  court,  and  his  immunity  from  any- 
thing like  a  pro  confesso,  or  decree  without  appearance,  was 
complete;  wherefore  be  need  pay  no  attention  to  the  subpoena  or 
its  irregularities  imtil  attachment  issued  to  bring  him  into  court, 
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and  it  was  to  dbcharge  the  attaohmeiit,  or  some  sabsequent  process, 
that  the  defendant  moved  the  court  when  he  obtained  leave  to  enter 
his  conditional  appearance.  With  possibly  one  or  two  doubtful  ex* 
ceptions,  I  iind  no  case  where  there  was  any  direct  attack  upon  the 
subpoena  itself  before  the  attachment  issued,  and  for  the  reason  just 
stated.  It  was  no  process,  but  only  a  notification  upon  which  to 
base  subsequent  process,  and  it  was  always  treated  as  such :  Harri- 
son va  Bowan,  Pet.  C.  C,  489.  If  irregular,  the  subsequent  proc- 
ess of  arrest  was  ineffectual,  and  would  be  discharged;  but  within, 
itbelf  the  irregularity  was  quite  immaterial  until  something  else  was 
done.  Even  being  in  contempt  did  not  preclude  a  motion  to  dis- 
charge for  irregularity  :  1  Daniell,  Ch.  Pr.  (1st  Ed.),  657,  681. 

Necessarily,  however,  under  our  equity  rules  7-19,  inclusive,  in 
our  practice  the  objection  for  irregularity  must  be  taken  more  di- 
rectly to  the  subpoena  itself;  just  as,  for  want  of  a  registrar,  a  condi- 
tional or  special  appearance  must  necessarily  be  entered  before  the 
clerk  under  the  implied  authority  of  equity  rule  17.  Again,  it  may 
be  stated  that  our  equity  rules,  unlike  almost  every  other  system  of 
practice  now  in  vogue,  keep  up  the  necessity  for  a  formal  appeaiv^ 
ance  preliminary  to  the  right  to  take  any  step  at  all,  although  as  a 
fact  it  is  rarely  ever  done  ;  the  parties  being  content  with  that  ap- 
pearance which  comes  of  taking  some  step  by  way  of  defense,  what- 
ever it  be,  as  is  done  everywhere  else,  and  particularly  in  the  State 
courts:  1  Daniell,  Ch.  Pr.  (5th  Ed.),  536,  note;  Sweeney  vs.  Coffin, 
1  DilL,  73.  And  this  habit  of  disregarding  the  requirement  of  formal 
appearance  has  also  done  much  to  derange  the  practice. 

"When  our  rules  were  adopted,  there  were  two  methods  and  two 
places  for  making  appearance,  to  be  selected  according  to  circum- 
stancea  A  general  appearance  in  the  six  clerks'  office,  and,  after 
that  was  abolished,  in  the  writ  and  record  clerk's  office,  was  a  rather 
unceremonious  affair,  being  a  mere  exchange  of  memoranda  between 
the  court  derkd  of  the  plaintiff  and  defendant,  respectively.  The 
failure  to  enter  it  had  no  such  effect  as  we  give  it  under  our  rules;  it 
being  merely  the  basis  for  subsequent  compulsory  process,  and  al- 
ways voluntary.  But,  when  this  appearance  had  to  be  compelled^  it 
was  entered  with  the  registrar,  and  more  formally  and  ceremoni- 
ously. It  was  with  that  officer,  under  the  leave  of  the  court,  and  by 
special  directions,  that  the  conditional  appearance  with  which  we 
are  dealing  was  entered  as  a  preliminary  foundation  for  the  right  to 
come  before  the  court  and  move  to  discharge  the  compulsory  proc- 
ess by  which  the  defendant  had  been  arrested,  for  irregularity  in  the 
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sendee  of  the  sabpoena,  for  the  disobedience  of  which  the  comptil- 
sory  process  had  been  issued*  If  irregular,  the  disobedience  of  it 
was  not  wrongfol,  and  the  attachment  was  void.     Mr.  Daniell  says  : 

It  ahonld  be  observed  that,  if  there  be  any  irregularity  in  the  service  of  the 
sabpcena,  the  defendant,  if  he  means  to  avail  himself  of  the  objection,  should 
not  appear,  as  by  doing  so  he  will  waive  the  irregularity.  He  should  move 
to  discharge  the  attachment  when  it  issues:  1  Daniell,  Ch.  Pr.  (1st  £ng. 
Ed.),  565. 

Again  : — 

It  seems,  however,  to  be  necessary,  before  he  moves  to  discharge  the  at- 
tachment, that  he  should  enter  his  appearance  with  the  registrar,  which 
can  only  be  done  on  his  entering  into  an  undertaking  that  the  sergeant-at 
arms  shall  be  sent  against  him  in  case  he  shall  be  found  in  contempt :  id., 
note  II. 

The  same  practice  is  somewhat  more  elaborately  stated  in  that 
first  edition, — ^wbich  is  cited  for  reasons  stated  in  the  note  to 
Thomson  vs.  Wooster,  114  U.  S.,  112,  s.  c,  5  Sup.  Ct.  Sep.,  788, 
and  Anonymous,  21  Fed.  Rep.,  766, — ^in  the  chapter  on  "Con- 
tempts," and  subsequently  in  the  section  relating  to  appearance 
with  the  registrar,  where  it  is  shown  that  there  must  be  a  prelim- 
inary order  of  the  court,  which  point,  however,  is  brought  out  more 
fully  in  the  later  editions,  and  by  reference  to  the  cases.  It  is  also 
noted  in  other  places  relating  to  the  mode  of  vacating  the  service  of 
injunctions,  etc.:  1  Daniell, Ch.  Pr.  (1st  Eng.  Ed.),  666;  id.,  619, 620; 
2  Daniell,  Ch.  Pr.  (Ist  Eng.  Ed.)  13,  14,  16;  3  Daniell,  Ch.  Pr.  (1st 
Eng.  Ed.),  374;  1  Daniell,  Ch.  Pr.  (5th  Amer.  Ed.),  463,  note  6,  511, 
512;  1  NewL  Ch.  Pr.,  66,  §  1,249. 

It  is  useful  to  observe  that  by  the  general  orders  of  August,  1841, 
passed  after  Mr.  Daniell  wrote,  but  which  are  binding  on  us  (see 
Mr.  Justice  Bradley's  note,  114  U.  S.,  112,  and  6  Sup.  Ct.  Rep.,  788,) 
the  substance  of  the  condition  attached  to  the  leave  given  by  the 
court  to  enter  a  special  appearance  was  changed  to  conform  to  the 
extensive  alterations  of  the  practice  made  by  those  orders.  They 
abolished  the  necessity  of  any  sergeant^at-arms  process  to  compe 
appearance,  and  therefore  the  condition  became  ''  a  consent  of  the 
defendant  to  submit  to  any  process  which  the  court  might  direct  to 
be  issued  against  him  for  want  of  appearance,  in  case  the  subpoena 
should  not  be  set  aside  for  irregularity."  1  Daniell,  Ch.  Pr.  (5th 
Amer.  Ed.)  612;  Price  vs.  Webb,  2  Hare,  611,  which  is  a  most  in- 
structive case  on  this  subject,  decided  A.  D.  1843.  With  us  we  do 
not  seek  to  compel  appearance  at  all,  but  only  enforce  the  penalty 
of  non-appearance  by  proceeding,  in  the  further  progress  of  the 
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case,  ex  parte  and  upon  a  pro  confesso.  But,  as  before  remarked, 
since  the  plaintiff  may  yet  need  the  defendant  in  court  to  compel 
an  answer  under  our  equity  rule  18,  and  may  not  wish  to  proceed  ex 
parte  on  pro  confesso,  it  seems  to  me  still  essential  to  require  that 
conditional  undertaking  as  established  under  the  order  of  1841. 

I  had  intended  to  cite  somewhat  extensively  the  far  more  instruct- 
ive cases,  but  must  be  content  with  a  less  satisfactory  reference  to 
them.  With  the  exception  of  Cookney  vs.  Anderson  (31  Beav.,  462, 
8.  c,  1  De  Gex,  J.  &  S.,  365),  where  the  objection  that  a  service 
abroad  was  irregular  was  held  to  be  properly  taken  by  demurrer, — 
the  court  treating  it  as  a  question  of  jurisdiction,  very  miich  as  our 
Federal  courts  mostly  do,  for  reasons  already  explained, — there  is 
no  aberration  in  the  English  authorities  from  the  practice  I  have  in- 
dicated; and  especially  is  this  so  vdth  reference  to  this  very  ^objec- 
tion of  irregularity  because  of  service  upon  persons  abroad,  to 
which  many  of  these  cases  relate;  for  it  is  of  very  frequent  occur- 
rence in  the  English  practice,  where  such  service  is  permitted  much 
more  extensively  than  vnth  us.  The  very  next  case  in  that  book, 
Foley  vs.  Maillardet,  supra,  was  one  in  which  the  regular  practice 
was  observed,  and  it  may  be  noted  that  these  cases  were  finally  over- 
ruled on  the  merits  by  Drummond  vs.  Drummond  (2  Ch.  App.,  35), 
but  not  on  the  point  of  practice,  as  to  which  no  notice  was  taken  on 
the  appeal  Perhaps,  if  I  may  presume  to  say  so,  it  would  have 
been  overruled  in  that  respect  also,  if  the  effect  of  the  judgment  on 
appeal  had  not  been  to  re-convert  the  question  into  one  of  mere  ir- 
regularity, and  not  one  of  jurisdiction;  which  with  us  may  never- 
theless continue,  for  reasons  I  have  sought  to  explain,  to  be  an 
important  line  of  demarkation  in  the  process  of  classifying  the  casea 
It  may  be  a  distiction  of  no  importance  now  in  English  practice  ; 
while  here,  because  of  the  peculiarity  of  our  Federal  jurisprudence, 
a  case  may  sometimes  fall  vnthin  what  Lord  Westbury  thought  to 
be  a  category  relating  to  the  jurisdiction,  and  not  a  mere  irregular- 
ity. But  the  resulting  effect  of  it  all  is  that  vnth  us,  if  the  distinc- 
tion be  important,  where  it  is  in  fact  a  question  of  jurisdiction,  as  I 
have  defined  it  heretofore  in  this  opinion,  the  objection  may  be  taken 
in  any  way  that  suggests  itself  as  convenient,  and  no  harm  is  done, 
for  the  case  must  go  out  of  court  at  all  events,  whether  the  practice 
be  technically  correct  or  not;  but  if  it  be  a  mere  irregularity,  as  it 
always  is  if  ,the  court  could,  under  any  exigency  of  the  case,  ac- 
quire jurisdiction  over  the  person  of  the  defendant,  orderly  practice 
requires  a  conditional  appearance  and  motion,  and  it  is  dangerous 
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to  reBort  to  any  other,  as  it  might  involve  a  technical  general  appear- 
ance :  Travers  t&  Bulkelej,  1  Yea  Sr.,  383;  Burton  vs.  Maloon,  1 
Barnard,  Ch.,  401;  Mackreth  v&  Nicholson,  19  Yea,  367;  Attomey- 
Oeneral  vs.  Earl  of  Stamford,  2  Dick,  744;  Thomas  va  Earl  of  Jer- 
sey, 2  Mylne  &  K,  398;  Anon.,  3  Atk.,  667  (where  it  was  said  that 
even  after  answer  filed  the  defendant  may  be  permitted  to  take  ad- 
vantage of  irregularity  in  the  subpoena  under  the  pecular  drcum- 
siances;  that  it  was  necessary  to  file  it  in  order  to  save  an  arrest  on 
attachment  during  vacation);  Bound  vs.  Wells,  3  Mad.,  434;  Frowd 
vs.  Ijawrence,  1  Jac  &  W.,  656;  Levi  vs.  Ward,  1  Sim.  &  S.,  834; 
Bobinson  vs.  Nash,  1  Anstr.,  T6;  Bourke  vs.  McDonald,  2  Dick.,  687; 
Drummond  vs.  Drummond,. supra;  s.  c,  2  Eq.  Cas.,  336;  Earl  of 
Chesterfield  vs.  Bond,  2  Beav.,  263  (where  the  motion  was  denied 
because  the  defendant  had  appeared  generally,  and  "  not  condition- 
ally, with  the  registrar,  to  enable  him  to  argue  the  point");  Kinder 
vs.  Forbes,  2  Beav.,  603  (which  is  more  nearly  a  direct  attack  on  the 
subpoena'  than  any  case  examined);  Davidson  vs.  Hastings,  2  Keen, 
609  (where  an  objection  that  the  defendant  could  not  be  heard 
without  "  a  conditional  appearance  with  the  registrar,  to  be  void  if 
{he  application  should  succeed,  and  good  if  it  should  fail,''  was  al- 
lowed, and  time  given  to  enter  such  an  appearance);  Phospho- 
Ghiano  Go.  vs.  Quild,  L.  R,  17  Eq.  Ca&,  432  (where  an  "order  was 
made  on  the  ex  parte  application  of  the  defendant  giving  him  leave 
to  enter  a  conditional  appearance,  a  conditional  appearance  was  en- 
tered, and  a  notice  of  motion  to  discharge  the  order  before  entered 
allowing  service  abroad "  was  granted,  and  the  motion  heard)  ; 
Price  vs.  Webb,  supra  (a  most  instructive  case,  wherein  a  defendant 
vras  allowed  to  correct  a  mistake  in  entering  an  appearance,  and  to 
take  the  objection  for  irregularity);  Maclean  vs.  Dawson,  27  Beav., 
25  (where  the  court  felt  compelled  to  adopt  the  practice  under  a 
kind  of  protest  that  the  objection  ought  to  be  made  by  way  of  de- 
fense, just  as  counsel  argue  here,  and  as  Lord  Westbury  ruled  it 
should  in  Cookney  v&  Anderson,  supra;  &  c,  4  De  Gex  &  J.,  164,  on 
appeal,  where  the  court  said :  "  I  think  that  if  a  defendant  is  ad- 
vised that  the  discretion  which  the  court  has  with  respect  to  service 
upon  him  abroad  has  been  uiiwisely  exercised  in  ordering  such  serv- 
ice, his  proper  course  is  to  do  what  these  defendants  have  done, — 
enter  a  conditional  appearance  with  the  registrar,  and  move  to  dis- 
charge the  order  for  service  ");  Inness  vs.  Mitchell,  4  Drew,  141;  s. 
c.,  1  De  Gex  &  J.,  423;  Meiklan  vs.  Campbell,  24  Beav.,  100;  Whit- 
more  vs.  Byan,  4  Hare,  612;  Lewis  vs.  Baldwin,  11  Beav.,  163;  John- 
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son  T&  Barnes,  1  De  Gex  &  S.,  129;  Menzies  ts.  Bodrigaes,  1  Price, 
92  (where  it  was  ruled  on  exception  that  the  motion  could  be  made 
directly  without  appearance;  and,  if  appearance  should  be  made  by 
mistake,  it  might  be  stricken  out;  it  was  an  equity  case  in  the  ex- 
chequer). 

Otur  Federal  cases  are  far  less  satisfactory,  and  show  that  but 
little  attention  has  been  paid  to  technical  practice  in  a  matter  as  to 
which  there  should  be,  perhaps,  no  requirement  of  technicalities;  but 
yet  as  to  which  they  do  exist  in  our  own  practice,  and  have  been  re- 
cently much  relied  on,  as  here,  to  lay  hold  of  defendants,  nolens 
Tolens,  and  force  them  to  submit  to  bl  sued  outside  of  their  baili- 
wick; and  this  must  be  my  apology  for  so  much  laborious  attention 
to  a  matter  of  this  kind.  In  examining  the  Federal  cases,  it  must 
not  be  forgotten  that,  while  the  practice  in  courts  of  equity  and  ad- 
miralty is  somewhat  analogous,  the  restrictions  of  the  eleyenth  sec- 
tion of  the  judiciary  act  of  1789  are  held  not  to  apply  in  admiralty, 
where  non-residents  may  be  sued  by  original  attachment,  and 
where  I  assume  (for  I  do  not  stop  to  inquire  into  that)  they  may  be 
effectively  served  abroad,  if  not  by  statutory  authority  or  under  the 
rules,  then  according  to  the  inherent  powers  of  the  court,— very 
much  as  such  power  has  long  been  claimed  by  the  English  court  of 
chancery,  and  as  that  court  has  been  aided  in  doing  by  acts  of  par- 
liament and  general  orders  regulating  its  exercise.  Again,  the  prac- 
tice in  courts  of  law  is  to  plead  in  abatement  to  the  writ  any 
ineffectual,  irregular,  or  defective  service  thereof,  and  in  those 
courts  any  want  of  power  over  the  person  of  the  defendant  is  one  of 
jurisdiction  of  the  court,  because  those  courts,  speaking  broadly, 
proceed  against  the  defendant's  property,  while  a  court  of  chancery 
proceeds  only  against  his  conscience  by  personal  coercion;  the  one 
by  writ  mesne  and  final,  and  the  other  by  notice  only  and  decree; 
but  likewise,  in  a  law  court,  there  should  be  a  special  appearance  to 
make  that  plea.  And,  even  then,  if  the  objection  be  Dot  to  the  writ, 
but  only  to  irregularity  in  the  use  of  the  process,  the  technical  prac- 
tice is  a  motion  to  quash.  And  yet,  again,  we  must  remember  that 
while  the  eleventh  section  of  the  judiciary  act  of  1789  applies  equally 
to  both  our  courts  of  law  and  equity,  whereby  the  objection  we  are 
considering  may  become  one  of  jurisdiction  in  either,  the  mode  of 
taking  the  objection  is  not  the  same  because  of  these  congenital  dis- 
tinctions in  practice. 

And  still  another  matter  should  be  observed  in  this  connection. 
The  code  practice  of  the  different  States  has  assimilated  the  practice 


Digitized  by  LjOOQ IC 


1887.]  Bomaine  tt  oZ.  vs.  Union  Ins.  Co.  d  oL  15 

in  courts  of  law  rather  to  the  equity  models  than  to  those  pertaining 
in  courts  of  common  law;  and  we  find,  therefore,  in  a  great  many 
cases  "both  at  law  and  in  equity,  that  this  objection  to  the  service  of 
process  is  taken,  as  is  done  id  the  code  practice,  by  a  motion  to  quash; 
the  matter  of  distinction  between  writ  and  process  and  between  gen- 
eral and  special  appearances  being  wholly  disregarded,  or,  what  is 
the  same  thing,  whicheyer  kind  of  appearance  be  necessary  is  implied, 
but  rarely  ever  formally  made,  because  all  formal  appearances  have 
fallen  into  desuetude.  If,  while  among  the  cases,  we  keep  in  view 
these  distinctions,  and  observe  that  the  eleventh  section  of  the  judici- 
ary act  of  1789  has  been  much  changed  by  subsequent  acts  enlarging 
our  jurisdiction,  so  that  now  we  go  aknost  to  the  limit  of  the  consti- 
tution itself,  we  will  find  but  little  difficulty  in  understanding  the 
cases,  and  the  reasons  why  they  have  followed  no  particular  prac- 
tice. I  have  examined  a  great  many  cases  to  see  precisely  how  the 
ohjection  we  have  in  hand,  or  any  other  of  the  like  kind,  has  been 
made,  and  I  think  I  may  safely  say  that  there  is  no  way  conceivable 
in  which  it  has  not  been  made,  and  not  a  case  that  undertakes  to 
inform  us  how  it  should  prox)erly  be  done.  I  had  thought  to  go 
through  them  seriatim  in  the  citations  here,  but  that  treatment 
has  so  extended  this  opinion  that  I  have  been  compelled,  less 
instructively,  to  condense  it  by  classifying  the  cases  somewhat,  and 
leaving  the  investigator  to  apply  them  according  to  the  suggestions 
I  have  made;  remembering  that  not  many  of  them  treat  of  the 
subject  of  practice  at  all,  and  are  cited  only  as  examples  of  what  has 
been  done  under  similar  circumstances 

In  the  following  cases  the  objection  for  irregularity  was  taken  by 
motion  to  set  aside  the  return,  quash  the  subpoena,  or  dismiss  the 
bill, — somewhat  as  is  done  in  the  English  practice  I  have  sought  to 
explain,  only  no  showing  is  made  by  the  reports  as  to  the  mode  of 
making  a  special  appearance.  It  is  sometimes  stated  by  the  report 
that  there  was  a  special  appearance,  but  oftener  there  is  no  showing 
of  that  fact,  and  the  truth  is,  I  presume,  but  little  attention  was  paid 
to  that  matter:  U.  S.  vs.  Union  Pac.  R  Co.,  98  U.  S.,  669, 579  (where 
it  is  said  an  appearance  was  made  **  de  bene  esse'') ;  Kentucky  Silver 
Min.  Go.  vs.  Day,  2  Savvy.,  668;  Jobbins  vs.  Montague,  5  Ben.,  422;  s. 
a,  6  N.  B.  R,  509;  Hydop  vs.  Hoppock,  5  Ben,  447;  Pacific  R.  R 
vs.  Missouxi  Pac.  Ry.  Co.,  1  McCrary,  647;  s.  c.,  8  Fed.  Bep,  772; 
Eaton  vs.  Stfljouis  etc.  Co.,  7  Fed.  Bep.,  139;  Plimpton  vs.  Winsiow, 
9  Fed.  Rep.,  365;  Provost  vs.  Pidgeon,  id.,  409;  Forsyth  va  Pierson, 
id,  801;  Massachusetts  etc.  Co.  vs.  Chicago  etc  Co.,  18  Fed.  Bep., 
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867;  Castello  vs.  Castello,  14  Fed.  Rep.,  207;  Bowen  vs.  Christian, 
16  Fed.  Bep.,  729. 

In  the  following  cases  the  objection  was  taken  in  other  modes,  all 
of  which  I  shall  not,  as  I  intended,  critically  review  in  this  opinion. 
The  J  can  be  explained,  or  the  practice  accounted  for,  by  attention  to 
the  distinctions  to  which  I  have  adverted;  the  general  fact  being  that 
technical  practice  has  been  quite  generally  discarded,  and  nothing 
has  been  uniformly  substituted.  Bell  Telephone  Co.  vs.  Pan  Electric 
Telephone  Co.,  ante,  625,  where  an  alleged  agent  of  defendant  being 
served  within  the  district,  but  who  was  in  his  own  right  also  sued, 
appeared  generally  for  himself  alone,  fil^d  an  affidavit  denying  the 
agency,  or  that  the  defendant  company  had  any  office,  etc.,  and  the 
counsel  who  appeared  for  this  alleged  agent  moved  to  set  aside  the 
service,  and  it  was  done.  No  question  was  made  on  the  point  of 
practice,  but  it  will  be  observed  there  was  no  appearance,  general 
or  special,  of  the  defendant  at  all,  and  a  stranger  made  the  motion. 
Atkhis  vs.  Disintegrating  Co.  (1  Ben.,  118,  s.  c.  7  Blatchl,  655,  and 
18  WalL,  272)  was  an  admiralty  case,  where  the  objection  was  taken 
by  answer,  and  held  to  have  been  by  that  fact  waived,  and  yet  the 
point  was  saved  by  the  stipulation  in  the  case.  Paine  vs.  Caldwell, 
6  N.  B.  R,  658;  Tuckerman  va  Bigelow,  21  Law  Rep.,  208;  IT.  S. 
vs.  Ottman,  1  Hughes,  318;  Harrison  vs.  Rowan,  Pet  C.  C,  489 
(where  it  was  done  by  a  plea  which  was  held  not  to  be  a  waiver,  but 
afterwards  the  objection  was  held  to  have  been  waived  by  the  formal 
appearance  that  had  been  made  aliimde  the  plea);  s.  c.,  4  Wash.,  202; 
Winans  vs.  McEean,  R  &  N.  Co.,  6  Blatchf.,  216;  Van  Antwerp  vs. 
Hulburd,  7  Blatchf.,  426  (where  the  objection  was  taken  by  plea  in 
abatement  to  the  jurisdiction,  substituted  at  the  suggestion  of  the 
court  for  a  motion  to  set  aside  the  service,  which,  under  the  English 
practice,  was  wrong,  and  fatal  under  Jones  v&  Andrews,  supra); 
Cushing  vs.  Laird,  4  Ben.,  70,  and  The  Othello,  1  Ben.,  43  (both  in 
adnuralty,  where  it  is  said  so  grave  a  question  should  not  be 
raised  by  motion,  but  by  plea  at  the  hearing;  but  the  objections 
stated  would  be  obviated  by  putting  the  partis  specially  appearing 
to  make  the  motion  under  the  stipulation  required  by  the  I'nglish 
practice);  Pond  vs.  Vermont  V.  R  Co.,  12  Blatchf.,  280;  Ober  vs. 
Gallagher,  93  U.  S.,  199  (where  the  objection  seems  to  have  been 
taken  by  demurrer,  though  it  was  not  an  irregular  service,  so  much 
as  a  suggestion  that  the  act  of  congress  should  be  coottrued  as  lim- 
iting the  jurisdiction  to  a  defendant  residing  in  the  State,  for  the 
defendant  was  in  fact  "found"  within  the  district);  Hale  vs.  Conti- 
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nental  Life  Ins.  Go.,  12  Fed.  Bep.,  359.  McOoy  ts.  Cincinnati  etc. 
B  Co.  (13  Fed.  Bep.,  3),  was  a  plea  to  the  jurisdiction,  but  Judge 
Baxter  intimated  the  distinction  between  a  question  of  jurisdiction 
and  one  of  mere  irregularity  of  the  service  by  saying  that  the 
objection  as  ai^^ed  was  "broader  "  than  the  plea,  "which  did  not 
deny  service  of  the  process,  or  raise  any  question  of  its  regularity  or 
legi^  sufficiency."  In  Steam  Stone  etc.  Co.  vs.  Jones  (13  Fed.  Bep., 
567,  572)  objection  to  a  writ  of  sequestration  was  made  by  answer^ 
but  it  pertained  not  at  all  to  the  appearance  of  the  party,  but  only 
to  the  efficacy  of  the  writ  to  secure  the  decree,  like  an  objection  to 
ancillary  attachment  Beach  va  Mosgrove  (16  Fed.  Bep.,  305)  was  a 
bill  of  review  to  set  aside  a  decree  pro  conf esso,  based  on  irregular 
service;  and  so  it  was  in  Hartley  vs.  Boynton,  17  Fed.  Bep.,  873. 
But  here  it  may  be  remarked  that  while  it  is  entirely  competent,  of 
course,  by  appeal  or  bill  of  review,  or  such  like  proceeding,  to  imdo 
all  that  has  been  done  upon  irregular  service,  if  no  appearance  has 
been  made  either  formally  or  impliedly  by  some  step  that  binds  the 
party  to  an  appearance,  and  consequent  waiver  of  the  objection,  it  is 
e'qually  competent,  at  that  stage  of  the  case«  also  to  make  a  special 
appearance,  and  move  to  vacate  all  the  proceedings  and  the  service; 
for  it  is  wholly  immaterial,  under  the  English  practice,  at  what  point 
in  the  proceedings  the  motion  is  made,  and  that  is  at  every  stage  the 
customary  way  of  accomplishing  that  result.  This  was  done  in  an 
admiraliy  case,  in  Hardy  vs.  Moore,  4  Fed.  Bep.,  843.  In  Sharon  vs. 
HjU  (26  Fed.  Bep.,  722)  there  was  a  plea  denying  the  averment  of 
adyerse  citizenship,  and  it  was  clearly  a  question  of  jurisdiction,  and 
the  case  is  a  perfect  illustration  of  the  distinction  on  that  subject  to 
which  I  have  called  attention.  So  Christmas  vs.  Bussell  (14  Wall. 
69)  is  another  illustration  of  it. 

I  had  noted  a  considerable  number  of  cases  on  the  law  side  of  the 
Federal  courts  for  citation,  but  shall  discard  them  with  the  remark 
that  many  of  them  show  that  this  objection,  under  the  influence  of 
loose  practice,  is  made,  even  in  those  courts,  by  motion  to  quash  the 
service,  and  not  by  plea  in  abatement,  sometimes  on  a  showing  of 
special  appearance,  but  generally  that  is  not  shown,  and  can  only  be 
implied  from  the  nature  of  the  proceeding.  In  the  code  practice 
cases  that  is  almost  the  uniform  way.  Both  in  law  and  equity  cases 
this  matter  of  a  formal  and  preliminary  appearance  is  everywhere 
disused,  notvrithstanding  the  rigid  and  technical  enforcement  of  the 
rule  that  a  general  appearance  operates  as  a  waiver  of  the  objection 
we  are  considering,  and  that  it  must  be  taken  by  a  special  appear- 
YOU  xvi^a. 
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ance  for  that  purpose.  But  the  fact  is  that  appearances  are  rarely 
formally  entered  as  such,  notwithstanding  our  equity  rule  17;  the 
solicitor  simply  entering  his  name  on  the  docket,  and  appearing  by 
-whatever  step  he  may  take  in  pleading.  This,  of  course,  is  a  general 
appearance,  and  waives  every  mere  irregularity,  but  never  any  juris- 
dictional question;  the  cases  showing  that  the  Federal  courts,  and 
especially  the  supreme  court,  are  the  most  exacting  of  all  in  regard 
to  these  two  rules.  If  a  special  appearance  is  desired,  it  seems  to 
be  accomplished  by  some  mere  statement  of  counsel  that  he  so 
appears,  or  it  is  left  to  mere  implication  from  the  step  he  takes; 
and  wherever  the  fact  appears  that  he  so  limits  his  appearance,  no 
matter  how,  no  courts  are  more  liberal  than  the  Federal  courts — and 
all  are  so — in  giving  eflfect  to  that  intention,  without  regard  to  any 
technical  requirement  of  the  practice  in  that  behalf  :  Harkness  vs. 
Hyde,  98  U.  S.,  476.  I  shall  merely  cite  the  cases  I  have  classified 
under  the  general  head  of  "Appearance"  to  establish  these  views; 
but  it  is  shown  by  all  the  cases  more  by  an  exhibition  to  their  dis- 
regard of  technical  forms  than  by  any  decisions  or  discussions  on  the 
subject.  The  general  result  is  that  the  party  must  manifest  an  in- 
tention to  appear  specially,  or  he  will  be  rigidly  held  to  have 
appeared  generally;  particularly  by  taking  any  step  that  can  be 
taken  only  by  such  an  appearance;  but  the  courts  have  not  been 
exacting  to  require  the  manifestation  of  the  intention  to  appear 
specially  in  any  particular  way  whatever.  In  Jones  vs.  Andrews,  supra, 
the  point  whether  a  motion  to  dismiss  because  the  bill  did  not 
show  a  proper  relation  of  citizenship  of  the  parties  in  such  a  way  as 
to  exhibit  the  jurisdictional  fact,  would  be  voluntary  or  general 
appearance,  was  reserved;  for,  being  coupled  with  another  motion 
'which  certainly  had  that  effect,  it  did  not  need  to  be  decided.  But 
in  Herndon  vs.  Ridgway  (17  How.,  424),  there  was  both  a  motion  to 
dismiss  and  a  demurrer  on  the  ground  that  the  service  of  process  was 
ineffectual,  and  the  biU  was  dismissed.  There  was  no  showing  of  a 
special  appearance  in  a  technical  or  any  way,  but  doubtless  it  was 
treated  as  such.  The  other  cases  will  not  be  more  particularly  no- 
ticed than  by  citation  :  Butterworth  vs.  Hill,  114  U.  S.,  128;  s.  c,  6 
Sup.  Ct.  Rep.,  796;  Harkneas  vs.  Hyde,  98  TJ.  S.,  476;  O'Hara  vs.  Mac- 
ConneU,  93  U.  S.,  150;  Maxwell  va  Stewart,  22  Wall.,  77;  Creighton 
TS.  Kerr,  20  Wall.,  8;  Atkins  vs.  Disintegrating  Co.,  18  Wall.,  272;  s.  c 
7  Blatchf.,  565,  and  1  Ben.,  118;  Eldred  vs.  Bank,  17  Wall,  646; 
Shelton  va  Tiffin,  6  How.,  163;  Farrar  vs.  TJ.  S.,  3  Pet,  459;  Gracie 
YS.  Palmer,  8  Wheat.,  699;  Patterson  vs.  U.  S.,  2  Wheat.,  221;  Pollard 
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irs.  Dwight,  4  Cranch,  421;  Kuox  vs.  Summers,  3  Grancb,  496;  Fur- 
nace Co.  vs.  Moline  etc.  Works,  18  Fed.  Kep.,  863;  Small  vs.  Mont- 
gomdiy,  17  Fed.  Rep.,  865;  Graham  vs.  Spencer,  14  Fed.  Rep.,  603; 
Sweeney  vs.  Coffin,  1  Dill.,  73;  Dorr  vs.  Qibboney,  3  Hughes,  382; 
Silver  Min.  Co.  vs.  Day,  2  Sawy.,  468;  Virginia  etc.  Co  vs.  U.  S., 
Taney,  418;  McCoy  vs.  Lemons,  Hemp.,  216;  Harrison  vs.  Rowan, 
Pete.  C,  489.  .  . 

That  this  objection  is  not  one  of  jurisdiction,  but  only  a  personal 
privilege  which  may  be  waived,  is  conclusively  established  by  the  fol- 
lowing and  all  the  cases  cited  in  this  opinion;  but  to  understand  them 
the  fact  must  be  borne  in  mind  that  in  the  Federal  courts  there  is 
always  a  further  question  which  may  be  involved  in  the  consideration, 
or  confused  with  it,  and  which  it  is  always  important  to  separate, 
namely,  whether  the  case  be  one  of  Federal  cognizance  at  all  or  not, 
by  reason  of  diversity  of  citizenship,  or  the  subject-matter  of  the  suit; 
and  that  is  a  question  of  jurisdiction  :  Ex  parte  Schollenberger,  96  TJ.  * 
S.,  369;  Ober  vs.  Gallagher,  93  TJ.  S.,  199;  Christmas  vs.  Russell,  14, 
Wall.,  69;  Jones  vs.  Andrews,  10  Wall.,  327;  Rhode  Island  vs.  Mas- 
sachusetts, 12  Pei,  657;  Toland  vs.  Sprague,  id.,  300;  Gracie  vs. 
Palmer,  8  Wheat.,  699;  Russell  vs.  Clark,  7  Cranch,  69,  99;  Pond  vs 
Vermont  V.  R  Co.,  12  Blatchf.,  280;  Goodyear  vs.  Chaffee,  3  Blatchf., 
268;  Segee  vs.  Thomas,  id.,  11;  Picquet  vs.  Swan,  5  Mason,  35; 
Flanders  vs.  ^tna  Ins.  Co.,  3  Mason,  158;  Kitchen  vs.  Strawbridge, 
4  Wash.  C.  C,  86;  Harrison  vs.  Rowan,  Pet.  C.  C,  489. 

The  leading  case  of  Toland  vs.  Sprague  (12  Pet.,  300),  approving 
Picquet  vs.  Swan  (5  Mason,  35),  establishes  that  with  us  process  can- 
not be  served  outside  the  district,  and  be  effective,  if  objection  be 
made;  and  the  subsequent  decisions  abundantly  support  it.  £x 
parte  Schollenberger,  96  U.  S.,  369;  Ober  vs.  Gallagher,  93  TJ.  S., 
199;  Galpin  vs.  Page,  18  Wall,  350;  Chaffee  vs.  Hay  ward,  20  How., 
208;  Hemdon  vs.  Ridgway,  17  How.,  424;  Levy  vs.  Fitzpatrick,  15 
Pet,  167;  Russell  vs.  Clark,  7  Cranch,  69,  99;  Parsons  vs.  Howard, 
2  Wood,  1;  Pacific  R  R.  vs.  Missouri  Pac.  Ry.  Co.,  1  McCrary,  647; 
8.  c.,  3  Fed.  Rep.,  772;  Hyslop  vs.  Hoppock,  5  Ben.,  447,  533. 

But,  if  we  are  to  have  technical  practice  in  making  the  objection, 
it  most  be  done,  in  a  Federal  court  of  equity,  in  the  way  I  have  indi- 
cated; for  that  was  the  uniform  method  in  the  English  court  of 
chancery  at  the  time  our  equity  rules  were  adopted.  There  is  no 
doubt  of  this,  and,  as  long  as  equity  rule  90  exists,  this  practice 
must  be  followed,  if  insisted  upon,  no  matter  how  much  the  practice 
has  been  disregarded  by  our  courts.    Motion  granted. 
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UNITED   STATES   CIECUIT   COURT. 

WESTERN  DISTRICT  OF  TENNESSEE. 


HENNING 

vs. 

PLANTERS'  INS.  CO.* 

It  is  a  rale  of  inter-State  or  international  law  that  the  courts  of  another  State 
will  not  receive,  as  eyidence  of  a  foreign  Judgment,  in  a  suit  brought  upon 
it,  any  record  thereof  which  does  not  show  on  its  face  that  the  defendant, 
if  a  forei|^  corporation,  was  doing  business  in  that  State.  This  is  a  sub- 
stantive jurisdictional  averment  uiat  must  affirmatively  appear,  and  not 
be  left  to  any  inference  from  the  bare  return  of  the  officer  that  he  has 
served  an  '^  agent." 

Nor  can  parol  or  other  proof  of  the  fEbct  be  received  in  aid  of  the  defective 
record,  if  the  averment  does  not  appear  therein. 

Ellett  k  Houston,  for  Plainliff. 
T.  B.  TuBLEY,  for  Def^endavL 

At  Law. 

This  was  an  action  upon  tlie  judgment  of  a  State  court  in  Illinois, 
and  the  facts  are  stated  in  the  opinion.  It  appears  by  the  proof 
which  was  rejected  that  the  defendant  company  issued  the  policy  of 
insurance  through  a  broker  at  Chicago,  and  that  it  had  issued  many 
other  policies  through  that  and  other  brokers;  the  business  all  being 
done  by  mail,  and  the  policies  sent  to  and  delivered  at  Chicago. 
The  company  did  not  comply,  nor  attempt  to  comply,  with  the  stat- 
utes of  Illinois  regulating  the  business  of  foreign  insurance  compa- 
nies in  that  State,  and   appointed  no  agent  to  receive  service  as 

•  Deolaion  rendered,  Augut  80, 1886. 
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required.  Tbe  agent  served  was  thebrokerythrongli  whom  the  pol* 
icy  was  issued,  and  he  had  then  ceased,  in  fact,  to  be  a  broker  for 
defendant,  though  whether  he  had  ceased  to  be  an  ''  agent "  for  the 
service  of  process  was  a  contested  fact»  or  inference  of  fact,  depend- 
ing on'  the  phraseok>g7  ^^  ^^  Illinois  statutes 

The  defendant  pleaded  a  special  plea,  denying  that  it  was  doing 
business  in  the  State,  or  that  the  broker  was  its  agent,  and  averring 
that  the  judgment  was  void,  to  which  the  plaintiff  replied,  and  is* 
sue  was  joined;  the  plaintiff  offered  in  evidence  the  record,  which 
was  objected  to,  and  depositions,  to  show  the  facts  already  stated. 
The  defendant  offered  proof  to  show  that  Mitchell  was  only  its 
broker  in  each  transaction,  etc.  The  case  was  submitted,  upon  stip- 
ulation, to  be  tried  without  a  jury. 

Haicmond,  J. 
On  the  authority  of  the  case  of  St  Clair  vs.  Cox  (106  U.  S.,  350, 
s.  c.,  1  Sup.  Ct  Bep.,  354),  it  is  my  opinion  that  the  judgment  here 
must  be  for  the  defendant  company.    Mr.  Justice  Field  there  says : 

It  is  8Xi£Bcient  to  observe  that  we  are  of  opinion  that,  when  service  is 
made  within  the  State  npon  an  agent  of  a  foreign  corporation,  it  is  essential 
in  order  to  support  the  Jurisdiction  of  the  conrt  to  render  a  personal  judg- 
ment, that  it  should  appear  somewhere  in  the  record— either  in  the  applica- 
tion for  the  writ,  or  accompanying  its  service,  or  in  the  pleadings,  or  the 
finding  of  the  conrt — that  the  corporation  was  engaged  in  business  in  the 
State.  The  transaction  of  business  by  the  corporation  in  the  State,  general 
or  special,  appearing,  a  certificate  of  service  by  the  proper  officer  on  a  person 
who  is  its  agent  there,  would,  in  our  opinion,  be  sufficient  prima  facie  evi- 
dence that  the  agent  represented  the  company  in  the  business.  It  would 
then  be  open,  when  the  record  is  offered  as  evidence  in  another  State,  to 
show  that  the  agent  stood  in  no  representative  character  to  the  company ; 
that  his  duties  were  limited  to  those  of  a  subordinate  employe,  or  to  a  partic* 
ular  transaction ;  or  that  his  agency  had*  ceased  when  the  matter  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  this  case, 
there  was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop  Mining 
Company  was  engaged  in  business  in  the  State  when  service  was  made  on 
Golwell.  The  return  of  the  officer,  on  which  alone  reliance  was  placed  to  sus- 
tain the  jurisdiction  of  the  State  court,  gave  no  information  on  the  subject. 
It  did  not,  therefore,  appear  even  prima  facie  that  Colwell  stood  in  any  such 
representative  character  to  the  company  as  would  Justify  the  service  of  a  copy 
of  the  writ  on  him.  The  certificate  of  the  sheriff,  in  the  absence  of  this  fact 
in  the  record,  was  insufficient  to  give  the  conrt  jurisdiction  to  render  a  per- 
sonal judgment  against  the  foreign  corporation.  The  record  was  therefore 
properly  executed. 

The  return  thus  declared  against  was  that  the  officer  had  served 
a  copy  of  the  writ  "by  delivering  the  same  to  Henry  J.  Colwell, 
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Esq.,  agent  of  said  Winihrop  Mining  Company,  personallj,  in  said 
county."    Here  the  retom  is  : — 

Served  this  writ  upon  the  Tvithin-named  defendant,  the  Planters'  Insurance 
Company,  by  delivering  a  copy  thereof  to  and  leaving  same  with  Charles  P. 
Mitchell,  agent  of  said  company,  this  fifteenth  day  of  January,  1885 ;  the 
president  of  said  company  not  found  in  my  county  this  fifteenth  day  of  Jan- 
uary, 1885. 

We  look  in  yain  for  any  suggestion,  even,  in  the  record  that  the 
defendant  was,  at  the  time  of  bringing  the  suit,  or  that  it  had  been 
theretofore,  "  doing  business  "  in  the  State  of  Illinois.  The  prsBcipe 
does  not  suggest  it,  nor  the  writ,  nor  the  return  of  sendee.  From 
these  it  does  not  even  appear  that  the  defendant  was  a  corporation 
foreign  to  the  State  of  Ulinois;  and  for  all  that  is  shown  it  might  be 
a  home  corporation,  as  no  distinction  is  intimated  by  the  language 
used;  it  being  simply,  in  common  form,  a  suit  against  the  Planten/ 
Insurance  Company, — ^whether  a  corporation  or  a  partnership  is  not 
stated.  The  declaration  does  aver  that  the  defendant  is  "a  cor- 
poration organized  and  existing  under  the  laws  of  the  State  of  Ten- 
nessee, and  having  its  principal  ofiice  or  place  of  business  at 
Memphis,  in  said  last-named  State,  and  which  has  been  duly  sum- 
moned of  a  plea  of  trespass  on  the  case  upon  promises,"  etc.;  but 
nowhere  is  it  even  hinted  that  the  defendant,  so  shown  to  be  beyond 
the  jurisdiction  of  the  State,  is  ''  doing  business  "  within  it.  The 
statement  of  the  cause  of  action  does  not  aid  us  in  the  least.  It  is 
not  shown,  even,  that  the  plaintiff,  or  the  firm  of  which  he  was  re- 
ceiver, were  citizens  of  Illinois,  nor  that  the  policy  was  executed  or 
delivered  there,  nor  that  there  was  the  least  connection  between  the 
transaction  and  the  State  of  Illinois,  or  persons  within,  before  or 
since,  except  the  bare  fact  of  the  suit  itself.  The  policy  is  set  out 
in  hsBc  verba  in  the  declaration;  and  if  we  may  look  to  this,  which 
is  doubtful,  it  appears  to  have  been  on  its  face  a  Tennessee  contract, 
for  it  is  stated  to  have  been  signed  and  sealed  in  the  city  of  Mem- 
phis, and  there  is  absolutely  nothing  to  show  but  that  all  parties 
to  it  were  in  Memphis  at  the  time.  The  property  insured  was  in 
the  State  of  Minnesota,  so  that  we  are  without  the  least  trace  of  any 
fact  to  show  that  the  defendant  company  had,  either  in  this  partic- 
ular transaction  or  any  other,  the  least  possible  relation  to  the  State 
of  Illinois. 

The  judgment  of  the  court  is  equally  barren.  It  is  a  judgment  by 
default,  and  the  assessment  of  damages  at  $2,600,  as  if  upon  a 
suit  against  an  individual  upon  personal  service.     It  is  all  left  to 
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inferenoe,  based  on  the  return  of  the  sheriff  that  he  had  served  de- 
fendant's agent,  that  this  foreign  corporation  was  "  found  "  or  "  doing 
business  "  within  the  State  of  Illinois.  But  we  have  seen  that,  ac- 
cording to  the  Supreme  Court  of  the  United  States,  this  inference 
will  not  do,  and  Mr.  Justice  Field  makes  the  reason  plain.  An  in- 
dividual is  always  "  found  "  where  he  is  served,  and  cannot  be  served 
without  such  "  finding,"  but  a  corporation  is  not,  necessarily. 

The  sheriff  may  choose  to  serve  anybody  as  agent;  and  wherever 
the  suit  be  brought  he  could  assume  that  any  convenient  person  was 
"  agent;"  and  if  that  simple  return  imports  that  the  foreign  corpora- 
tion was  "  doing  business ''  within  the  State,  and  that  the  person- 
served  was  a  proper  "  agent "  to  represent  it,  the  whole  jurisdiction 
would  depend  upon  what  may  be  a  fallacious  inference;  for,  in  the 
nature  of  the  thing,  it  does  not  essentially  import  that  fact.  Ab- 
stractly, perhaps,  the  same  might  be  said  of  a  service  on  agents  or 
officers  of  a  domestic  corporation;  but  in  that  case  there  is  a  judicial 
knowledge,  so  to  speak,  of  the  corporations  of  the  State,  as  to  any  par- 
ticular corporation  being  engaged  in  business,  as  to  the  requirements 
of  service  on  corporations,  and  the  character  of  their  organization 
and  officers,  which  aids  the  service.  Here — and  particularly  in  this 
case,  for  I  have  shown  that  every  suggestion  of  this  record  is  against 
the  notion  that  this  company  was  doing  business  or  that  this  trans- 
action was  within  this  State — ^the  substantive  fact  to  support  the 
service,  that  the  corporation,  namely,  was  ''  doing  business,"  or  was 
*'  found "  doing  business,  in  the  State,  is  wholly  wanting  in  this 
record,  and  cannot  be  supplied  by  that  sort  of  general  knowledge  of 
which  I  have  spoken  as  existing  in  relation  to  domestic  concerns.  It 
is  a  general  rule  that  a  special  jurisdictional  fact  outside  the  ordinary 
and  intrinsic  situation  of  the  thing  shall  be  specially  averred  in  plead- 
ing, and  certainly  that  which  is  contrary  to  that  ordinary  course  of 
things  should  be  averred,  to  give  the  court  knowledge  of  the  fact.  Of 
course,  a  pleader  need  not  state  his  evidence  in  the  pleading,  but  he 
must  aver  the  conclusion  of  fact  in  some  form  sufficient  to  show  it, 
however  generally.  Precisely  how  this  averment  should  be  alleged 
or  shown  by  the  record  may  be  difficult  to  say,  for  it  is  a  remakable 
fact  that  until  1872,  when  the  case  of  Newby  vs.  Von  Oppen  (L.  B.  7 
Q.  B.,  293)  o<5curred,  there  was  never  any  suit  against  a  foreign  cor- 
poration in  a  court  of  law  in  England.  Reasoning  by  analogy  from 
the  practice  of  averring  the  jurisdictional  facts  as  to  the  citizenship 
of  the  parties  to  a  suit  in  the  Federal  courts,  it  might  be  enough  to 
simply  aver  the  general  fact  that  the  defendant  "  is  doing  business 
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within  this  State  "  in  the  declaration,  or  elsewhere  in  the  technical 
record. 

Nor  can  the  want  of  such  averment  or  showing  in  the  record  as 
the  supreme  court  demands  be  supplied  by  proof  aliunde  the  record, 
offered  at  the  trial  of  the  subsequent  suit  predicated  on  the  alleged 
judgment  The  defects  of  the  record  cannot  be  so  pieced  or 
patched  up  by  paroL 

Mr.  Justice  Cooley  says  in  Montgomery  ys.  Merrill,  36  Mich.,  97, 
s.  c,  25  Mich.,  73:— 

We  think,  also,  that  the  court  -w&b  right  in  rejecting  the  evidence  offered 
by  the  plaintiff  on  the  trial  to  show  that  Sidney  Ketchom.  was  in  fact  the  last 
president  of  the  bank.  Jurisdictional  facts  cannot  rest  in  parol,  to  be  proved 
in  one  case,  and  perhaps  disproved  in  another.  The  record  must  be  complete 
in  itself:    1  Whart.  Ev.  (2d  Ed.),  §  824. 

Nor  is  this  a  case  of  local  Illinois  law,  to  be  binding  here  if  bind- 
ing there.  This  judgment  might  be  good  there^  and  not  good  here, 
in  this  proceeding,  as  evidence  of  its  existence.  Mr.  Justice  Gray 
well  expresses  the  rule  on  that  subject  in  Hart  vs.  Sansom  (110 
XJ.  S.,  151,  s.  c,  3  Sup.  Ct  Eep.,  686),  where  he  remarks: — 

The  courts  of  the  State  might  perhaps  feel  bound  to  give  effect  to  the  service 
made  as  directed  by  its  statutes.  But  no  court  deriving  its  authority  from 
another  government  will  recognize  a  merely  constructive  service  as  bringing 
the  person  within  the  Jurisdiction  of  the  court  The  judgment  would  be  al- 
lowed no  force  in  the  courts  of  any  other  State,  and  it  is  of  no  greater  force, 
as  against  a  citizen  of  another  State,  in  a  court  of  the  United  States,  though 
held  within  the  State  in  which  the  judgment  was  rendered :  id.,  155. 

And  see  Town  of  Pana  vs.  Bowler,  107  U.  S.,  629,  545;  s.  c  2 
Sup.  Ct  Eep.,  704 

It  is  an  international  or  inter-State  consideration  as  affected  b j  our 
constitution:  Article  4,  §  1:  The  court  started  out,  under  the  lead 
of  Mr.  Justice  Washington,  to  construe  that  requirement  into  a  rule 
of  absolute  verity  for  all  judgments  of  another  State,  and  respectable 
and  high  authority  is  not  wanting  to  show  that  such  is  the  proper 
international  doctrine;  but  in  the  conflict  over  the  point,  not  settled 
when  our  constitution  was  made,  there  has  been  evolved  a  general 
consensus  of  opinion  that  the  cotirts  of  another  State  will  not  give 
effect  to  the  judgment  unless  it  appear  by  the  record  that  the  court 
had  potential  jurisdiction  over  the  person  of  the  defendant;  and,  if 
the  record  show  that, — ^which  this  does  not, — ^then  the  defendant 
may  contradict  it  by  proof,  in  order  to  save  his  rights  of  ''natural 
justice,"  whatever  that  may  mean.  Whart  Oonfl.  Laws  (2d  Ed.), 
§  646  et  seq.;  Moulin  nsurance  Co.,  24  N.  J.  Law,  222;  a  c  25 
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N.  J.  Law,  57.  And  it  will  be  found  from  tlie  casee  cited  that,  be- 
ginning witb  Penno jer  vs.  Neff  (95  XT.  S.,  714),  tbe  supreme  court  has 
Yigorously  laid  hold  of  this  rule  with  a  deliberate  purpose  to  protect 
in  the  most  thorough  manner  all  non-residents  against  judgments 
where  there  is  no  personal  service,  except  so  far  as  the  State  render- 
ing them  has  property  within  its  borders  to  satisfy  them  by  its  own 
execution  of  them.  Elsewhere,  except  to  that  extent,  they  are 
utterly  Toid.  This  case  of  St  Clair  ts.  Cox,  supra,  is  one  of  the 
series,  and  it  establishes,  as  an  element  of  this  protection,  that, 
when  foreign  corporations  are  sued,  the  record  must  show  affirma- 
tiyely,  not  only  that  there  was  service  upon  an  "  agent,"  but  that  the 
corporation  was  in  fact  "  doing  business  "  in  the  State.  This  latter 
fact  being  shown,  the  court  will  assume,  in  the  absence  of  proof  to 
the  contrary,  that  the  party  returned  served  as  "  agent "  was  in  fact 
the  representatiye  of  the  corporation,  but  not  otherwise. 

What  facts  will  constitute  **  doing  business "  within  a  State  we 
need  not  decide;  nor  whether,  on  the  facts  of  this  case,  as  shown  by 
proof  taken  in  support  of  defendant's  special  plea  that  it  was  not 
doing  business  there,  and  that  Mitchell  was  not  its  ''  agent,"  this 
defendant  was  ** found"  by  its  "agent,"  either  perforce  of  the  Illi- 
nois statutes  in  that  behalf,  or  of  the  general  law.  It  is  sufficient 
bere  that  the  defendant's  objection  to  the  admission  in  evidence  of 
the  plaintifiPs  record  must  prevail  However  it  may  be  under  the 
laws  of  Illinois,  that  record  does  not,  under  the  intematiQual  or  in- 
ter-State law,  disclose  the  fact  that  this  defendant  was  doing  busi- 
ness in  that  State,  and  the  fact  cannot  be  now  proved  in  aid  of  the 
record.     Judgment  for  defendant. 
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OOUET  OP  APPEALS  OF  NEW  YORK. 


ANNA  W.  DWIGHT  and  Others,  Executors  etc.,  ^ 
Respondents. 

OERMANIA  LIFE  INS.  CO.,  Appellant^ 

The  application  which  was  a  warraDty  contained  the  following  qnestions  and^ 
answers  :— 

**  A.  For  the  party  whose  life  is  proposed  to  be  insured,  state  the  business 
carefully  specified."  Aus.  ^'Real  estate  and  grain  dealer.''  '*B.  Is  this 
business  his  owner  does  he  work  for  other  persons,  and  in  what  capacity  f' 
Ans.  *'  Uis  own."  ''  C.  In  what  occupation  has  he  been  eneaged  during 
the  last  ten  years f*  Ans.  "Real  estate  and  j2;rain  dealer."  "D.  Is  he 
now,  or  has  ne  been  engaged  in  or  connected  with  the  manufacture  or  sale 
of  any  beer,  wine  or  other  intoxicating  liquors  f  Ans.  "No."  The  evi- 
dence was  undisputed  that  the  applicant  had  previously  been  engaged  in 
the  business  of  keeping  a  hotel  at  Bingham  ton  from  May,  1874,  until 
March,  ld77,  and  that  during  that  period  he  regularly  and  systematically 
sold  wines  and  liquors  in  bottles  of  various  sizes,  bearing  the  name  of  his- 
hotel  blown  into  the  glass,  to  such  of  his  guests  as  desired  them.  He  kept 
a  wine  or  liquor  room  in  which  was  stored  a  large  supply  of  wines  and 
liquors,  and  each  year  while  so  engaged  he  applie<l,  paid  for,  and  received 
from  the  representatives  of  both  the  State  and  national  governments  li- 
censes and  permits  authorizing  him  to  carry  on  the  business  of  selling  beer, 
wine,  and  liquors  at  retail,  to  be  drank  upon  his  premises.  It  also  ap- 
peared that  he  kept  no  bar  and  did  not  sell  to  persons  who  were  not  his 
gnests. 

Held,  That  these  facts  constituted  a  breach  of  warranty  as  a  question  of  law, 
and  it  was  error  to  submit  the  question  to  a  jury  as  one  of  fact. 

There  was  no  evidence  that  insured  had  ever  been  engaged  in  real  estate  or 
grain  business,  beyond  a  temporary  speculation  in  grain  and  buildins 
upon  some  property  belonging  to  his  wife;  the  history  of  his  life  as  related 
by  himself,  showed  that  his  only  occupation  had  been  that  of  a  hotel 
keeper. 

*  Decision  renderod,  October  13, 1886. 
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Meld,  That  the  statements  regarding  his  business  were  false  and  a  breach  of 
warranty,  and  should  have  been  so  ruled  as  a  question  of  law. 

A  mere  scintilla  of  evidence  will  not  Justify  submission  to  a  Jury.  If  the 
proof  be  so  overwhelming  that  a  contrary  verdict  should  be  set  aside  the 
issue  should  be  deci<led  by  the  court. 

JossPH  Labocque  &  Wm.  M.  Eyabts,  for  Appellant, 

Ibaao  S.  Newton,  for  Bef^pondents. 

BnoEB,  C.  J. 

At  the  dose  of  the  evidence  on  the  trial,  the  defendant  moved  for 
a  diBmissal  of  the  complaint  upon  the  ground,  among  others,  that  the 
uncontradicted  evidence  showed  that  the  answers  made  by  the  as- 
sured to  certain  questions  in  the  application  for  insurance  were  false 
and  untrue  and  constituted  a  breach  of  warranty  which  avoided  the 
contract  The  trial  court  denied  the  motion  and  the  defendant  ex- 
cepted. A  further  motion  was  thereupon  made  for  the  direction  of 
a  verdict  in  favor  of  the  defendant  upon  the  same  grounds,  which 
was  also  denied  by  the  court  and  an  exception  was  taken  thereto. 

The  main  question  in  the  case  which  we  shall  discuss  arose  over 
the  validity  of  these  exceptions.  It  was  assumed  both  by  the  trial 
court  and  by  the  general  term,  that  by  the  terms  of  the  policy  the 
assured  warranted  the  truth  of  the  several  answers  referred  to,  and 
that  therefore  compliance  with  such  warranty  was  a  condition  of  the 
validity  of  the  contract  of  insurance.  This  determination  of  the 
courts  below  was  properly  acquiesced  in  by  the  counsel  for  the  re- 
spondents upon  the  argument  before  us,  as  it  could  not  have  been 
successfully  questioned. 

It  must  therefore  be  assumed  in  the  further  consideration  of  this 
case  that  any  substantial  deviation  from  the  truth  in  the  answers  so 
given  was  material  to  the  risk  and  constituted  a  breach  of  the  terms 
of  the  contract,  rendering  the  policy  based  upon  such  answers  void: 
Armour  vs  Transatlantic  Fire  Ins.  Co.,  90  N.  Y.,  460. 

Parties  to  an  insurance  contract  have  the  right  to  insert  such  law- 
ful stipulations  and  conditions  therein  as  they  may  mutuaUy  agree 
upon  or  which  they  may  cx)nsider  necessary  and  proper  to  protect 
their  interests,  and  which  when  maide  must  be  construed  and  en- 
forced like  aU  other  contracts  according  to  the  expressed  understand- 
ing and  intent  of  the  parties  making  them.  If  an  insurance  policy 
in  plain  and  unambiguous  language  makes  the  observance  of  an 
apparently  immaterial  requirement  the  condition  of  a  valid  contract, 
neither  courts  nor  juries  have  the  right  to  disregard  it  or  to  con- 
struct by  implication  or  otherwise  a  new  contract  in  the  place  of 
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that  deliberately  made  by  the  parties:  Appleby  ys.  Asior  Fire  Ins. 
Co.,  64  N.  Y.,  263  ;  Foot  vs.  Astor  Ins.  Co.,  61  N.  Y.,  691;  Graham 
va  Fireman's  Ins.  Co.,  87  N.  Y.,  69;  Armour  ts.  Transatlantic  Fire 
Ins.  Co.,  supra. 

Such  contracts  are  open  to  construction  like  all  other  contracts 
needing  interpretation,  but  are  subject  to  it  only  when  upon  the  face 
of  the  instrument  it  appears  that  its  meaning  is  doubtful  or  its  lan- 
guage ambiguous  or  uncertain:  May  on  Insurance,  172.  An  elemen- 
tary writer  says:  '^  Indeed  the  very  idea  and  purpose  of  construction 
imply  a  previous  uncertainty  as  to  the  meaning  of  a  contract,  for 
when  this  is  dear  and  unambiguous  there  is  no  room  for  construc- 
tion and  nothing  for  construction  to  do:"  2  Parsons  on  Contracts, 
600.  The  same  author  says,  '^  that  courts  cannot  adopt  a  construc- 
tion of  any  legal  instrument  which  shall  do  yiolence  to  the  rules  of 
language  or  the  rules  of  law,"  and  quotes  the  language  of  Lord  Chief 
Baron  Eyre  in  Gibson  va  Minet  (1  H.  BL,  669),  that  "all  latitude  of 
construction  must  submit  to  this  restriction,  namely,  that  the  words 
may  have  the  sense  which  by  construction  is  put  upon  them:"  id., 
494  InParkhurst  vs.  Smith  (Willis  R,  332),  Willis,  J.,  says:  "I 
admit  that  though  the  intent  of  the  parties  be  never  so  clear  it  cannot 
take  place  contrary  to  the  rules  of  law,  nor  can  we  put  words  in  a 
deed  which  are  not  there,  nor  put  a  construction  on  the  words  of  a 
deed  directly  contrary  to  the  plain  sense  of  them."  Addison  on  Con- 
tracts, p.  166,  lays  down  the  rule  that  ^'  the  judgment  of  the  court  in 
expoimding  a  deed  must  be  simply  declaratory  of  what  is  in  the 
deed.  It  has  to  ascertain,  not  what  the  party  intended,  as  contra- 
distinguished from  what  the  words  express,  but  what  is  the  meaning 
of  the  words  he  has  used, "  and  '*  when  the  words  of  any  written  in- 
strument are  free  from  any  ambiguity  in  themsdves,  and  where  ex- 
ternal circumstances  do  not  create  any  doubt  or  difficulty  as  to  the 
proper  application  of  those  words  to  claimants  under  the  instru- 
ment, or  to  the  subject  matter  to  which  the  instrument  relates, 
such  instrument  is  always  to  be  construed  according  to  the  strict, 
plain,  and  common  meaning  of  the  words  themselves,  and  evidence 
dehors  the  instrument  for  the^purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties  is  utterly  in- 
admissible:" Shore  va  Wilson,  9  CL  &  Fin.,  6^66. 

In  considering  the  language  of  an  insurance  contract,  the  words  of 
a  promise  are  to  be  regarded  as  those  of  the  promisor,  while  those  of 
a  representation  upon  which  the  promise  is  founded  are  the  words 
of  the  promisee,  and  are  to  be  taken  most  strongly  against  the  party 
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nsrng  them:  May  on  InBuranoe,  sea  175.  In  view  ol  the  fact  that 
these  principles  have  been  plainly  disregarded  by  the  courts  below, 
we  have  thought  it  proper  to  refer  more  extensiyely  to  elementary 
authors  than  would  otherwise  have  been  deemed  necessary.  Their 
application  will  be  s^en  by  an  examination  of  the  situation  of  the 
case  at  the  time  the  objectionable  rulings  were  made. 

Among  the  facts  which  the  defendant  deemed  it  important  to  know 
before  entering  into  a  contract  insurance  with  the  deceased,  was  his 
previous  business  and  occupation.  The  materiality  of  truthful  infor- 
mation in  relation  thereto  was  impressed  upon  the  apphcant  by 
specific  inquiries^  and  the  requirement  that  truthful  answers  thereto 
should  be  made  the  condition  of  a  vaUd  contract  With  the  view  of 
eUdting  the  information  desired,  a  series  of  questions  was  proposed 
to  the  deceased  embracing  not  only  an  inquiry  as  to  his  geiieral  busi- 
ness and  occupation,  but  special  inquiries  as  to  certain  particular 
trades  and  employmenta  Among  those  which  we  deem  it  important 
to  refer  to  in  this  case  were  the  following: — 

"  A.  For  the  party  whose  life  is  proposed  to  be  assured,  state  the 
business  carefully  specified."    An&  "  Beal  estate  and  grain  dealer." 

**  R  Is  this  busmess  his  ovm  or  does  he  work  for  other  persons, 
and  in  what  capacity."    Ans.  "  His  own." 

''  G.  In  what  occupation  has  he  been  engaged  during  the  last  ten 
years  ?"    An&  "  Real  estate  and  grain  dealer." 

''  D.  Is  he  now,  or  has  he  been  engaged  in  or  connected  with  the 
manufacture  or  sale  of  any  beer,  wine,  or  other  intoxicating  liquors  ?" 
Ans.  "No." 

An  appUcation  dated  August  28,  1877,  containing  the  questions 
and  answers  stated  was  signed  by  Walton  Dwight  in  his  chaoracter  of 
an  apphcant  for  insurance,  and  also  in  that  of  the  assured,  and  was 
defivered  by  him  to  the  defendant.  In  pursuance  of  the  request  con- 
tained therein,  the  defendant  on  August  28,  1878,  dehvered  to  the 
apphcant  the  pohcy  in  suit,  containing  among  others  these  provisions: 
"  This  poUcy  is  issued,  and  the  same  is  accepted  by  the  said  assured 
ui>on  the  following  express  conditions  and  agreements;  that  the  same 
shall  cease  and  be  null  and  void  and  of  no  effect  *  *  *  iiiiie  repre- 
sentations made  in  the  appHcation  for  this  poHcy,  upon  the  faith  of 
which  the  contract  is  made,  shall  be  found  in  any  respect  untrue. 

Dwight  died  Nov.  15th,  1878,  immediately  before  the  payment  of  a 
second  quarterly  premium  became  due;  and  this  action  was  com- 
menced in  April,  1879,  about  seven  months  after  the  dehvery  of  the 
poHcy. 
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Upon  the  trial  it  appeared  that  Dwight  was  engaged  in  the  bued- 
nees  of  keeping  hotel  at  Binghamton»  from  May,  1874,  until  March, 
1877,  and  that  during  that  period  he  regularly  and  systematically 
sold  wines  and  liquors  in  bottles  of  various  sizes,  bearing  the  name 
of  his  hotel  blown  into  the  glass,  to  such  of  his  guests  as  desired 
them.  He  kept  a  wine  or  hquor  room  in  which  was  stored  a  large 
supply  of  wines  and  liquors,  and  each  year  while  so  engaged,  he  ap- 
plied, paid  for,  and  receiyed  from  the  representatiyes  of  both  the 
State  and  National  goyenmients  licenses  and  permits  authorizing 
him  to  carry  on  the  business  of  seUing  beer,  wine,  and  liquors  at  re- 
tail, to  be  drank  upon  his  premises.  It  also  appeared  that  he  kept 
no  bar  and  did  not  sell  to  persons  who  were  not  his  guests.  These 
facts  were  undisputed.  Their  absolute  truth  was  assumed  by  the 
trial  judge  in  charging  the  jury  and  by  the  general  term  in  passing 
upon  the  appeal  to  that  court 

That  the  answer  given  by  Dwight  to  the  questions  relating  to  the 
sale  of  liquor  was  incorrect,  was  admitted  by  both  tribunals.  That 
Dwight  did  not  misconceive  the  meaning  and  intent  of  the  question 
conclusively  appeared  from  repeated  answers  made  by  him  to  other 
companies  within  three  weeks  prior  to  this  time  to  similar  questions 
in  applications  for  other  insurance  in  which  he  stated  that  he  had 
kept  a  hotel  for  three  years  in  which  liquor  wds  sold  in  packages 

Upon  denying  the  motion  for  a  nonsuit,  the  trial  court  refused 
to  pass  upon  the  question  as  to  whether  the  facts  constituted  a 
breach  of  warranty  or  not,  but  left  it  to  the  jury  to  say  whether  the 
sales  of  liquor  proved  to  have  been  made  were  sales  at  all  within  the 
intent  and  meaning  of  the  contract.  In  this  we  think  that  the 
court  erred,  no  question  arising  upon  the  evidence  which  authorized 
its  reference  to  the  jury.  If  there  was  any  room  for  doubt  in  re- 
spect to  the  true  meaning  and  intent  of  the  inquiry  answered  by  the 
deceased,  it  presented  a  question  of  law  for  the  court  to  determine, 
and  not  one  for  the  jury:  Lomer  vs.  Meeker,  25  N.  Y.,  361;  Glacius 
vs.  Black,  67  N.  Y.,  563.  But  we  are  of  the  opinion  that  no  such 
doubt  existed  in  the  case. 

The  contract  was  in  writing  subscribed  by  the  parties  and  they 
expressed  their  agreement  in  dear,  unambiguous,  and  intelligible 
language.  Its  ^port  and  meaning  was  not  obscured  by  any  refer- 
ence to  the  situation  and  circumstances  surrounding  the  transaction, 
or  by  the  consideration  of  other  parts  of  the  same  instrument.  On 
the  contrary,  an  examination  of  the  context  and  associated  questions 
make  more  certain  and  definite  its  object  and  intent    The  assured 
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liad  been  preyioosly  interrogated  as  to  his  general  business  and  em- 
ployment^ and  it  is  to  be  assumed  had  given  such  answers  in  respect 
ihereto  as  satisfied  the  object  of  the  inquirer. 

He  was  then  specially  resquested  to  state  whether  he  was  then^^^or 
had  been,  engaged  in  or  connected  with  the  manufacture  or  sale  of 
any  beer,  wine,  or  other  intoxicating  Uquors.  The  information 
called  for  was  made  material,  not  only  by  the  express  agreement  of 
the  parties,  but  also  by  the  object  for  which  it  was  required,  plainly 
apparent  from  the  nature  of  the  transaction. 

The  question  called  for  no  opinion  and  was  capable  of  a  precise, 
definite,  and  categorical  answer.  It  was  intentionally  framed  in 
broad  and  comprehensive  terms,  apparently  to  avoid  any  evasion  of 
it«  object,  but  was  nevertheless  expressed  in  clear  and  unambiguous 
language.  If  an  intention  to  inquire  concerning  the  conduct  of  the 
regular  or  principal  business  of  the  assured  could  be  implied  from 
the  use  of  the  word  "engaged,"  an  idea  that  such  was  the  only 
meaning  of  the  question  was  negatived  by  the  further  words, 
"  or  connected  with  the  manufacture  or  sale  of  any  beer  "  etc.,  which 
pointed  unmistakably  to  every  transaction  of  the  kind  described, 
however  limited  it-s  character  or  remote  his  connection  with  it 
might  have  been. 

The  motive  prompting  the  question  was  reasonable,  natural,  and 
proper,  and  apparent  even  to  the  most  careless  reader.  The  inquiry 
could  not  have  referred  to  the  general  business  employment  of  the 
insured,  because  inquiries  on  that  subject  had  previously  been  ex- 
hausted and  the  question  had  no  office  to  perform  m  that  respect. 
It  carried  upon  its  face  the  object  which  the  insurer  had  in  making 
it,  and  required  an  answer  as  to  whether  the  applicant  was,  or  had 
been,  engaged  in  or  connected  with  the  manufacture  or  sale  of  liquors 
etc.,  not  in  a  limited  or  restricted  capacity  or  employment^  but  in 
any  and  every  way  in  which  such  acts  could  have  been  performed. 

The  que&ition  itself  assumes  that  persons  engaged  in  or  connected 
vnth  the  manufacture  or  sale  of  liquors  in  any  manner,  were  more 
hazardous  subjects  for  insurance  than  those  occupied  in  more  rep- 
^  utable  employments,  and  that  the  insurer  would  regard  such  em- 
ployment as  an  objection  to  the  proposed  contract 

^e  extent  to  which  the  employment  affected  the  character  of  the 
applicant,  or  his  value  as  a  risk,  was  a  question  solely  for  the  insurer. 

The  defendant  had  a  right  to  a  full  and  fiank  disclosure  of  any  and 
all  facts  bearing  upon  the  subject,  and  this  confessedly  it  did  not 
obtain.     It  was  misinformed  as  to  the  precise  fact  which  had  been 
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agreed  upon  as  a  &ct  material  for  it  to  know  in  determining  the 
propriety  of  entering  into  the  proposed  contract  Bjid  by  the  party 
who  had  assented  to  the  proposition  that  such  information  should 
invalidate  any  contract  made. 

If  the  fair  import  of  the  language  used  indicates  that  the  inter- 
rogator intended  to  include  within  its  scope  and  meaning  single 
transactions  or  incidental  occupations,  neither  courts  nor  juries  have 
authority  to  say  that  such  transactions  may  properly  be  disregarded 
in  the  answer  made.  The  defendant  must  be  deemed  to  have  meant 
what  is  said  and  its  express  language  embraces  aU  transactions,  and 
its  express  contract  has  made  every  transaction  of  the  kind  re- 
ferred to  material  to  the  risk. 

The  legal  effect  of  this  contract  can  be  avoided  only  by  making 
a  new  one  for  the  parties,  or  denying  any  significance  to  language. 
We.  are  unable  to  see  any  ground  upon  which  the  ruling  of  the  trial 
court  can  be  supported.  The  case  of  Moulor  vs.  Am.  Life  Ins.  Co. 
(Ill  TJ.  S.,  835)  has  been  cited  as  tending  to  support  the  ruling.  The 
question  there  arose  under  an  exception  to  so  much  of  the  charge 
of  the  trial  judge  as  stated  that  if  the  answers  to  certain  questions- 
in  the  apphcation  then  under  consideration  were  untrue,  the  policy 
was  void,  whether  the  assured  knew  them  to  be  so  or  not.  The 
court  held  that  a  consideration  of  the  language  of  the  whole  policy 
rendered  it  doubtful  whether  it  was  intended  to  warrant  the  abso- 
lute truth  of  the  answers  in  question  without  regard  to  the  good 
faith  of  the  assured  in  makiog  them,  and  therefore  held  as  a  ques- 
tion of  law  that  the  instructions  were  erroneous  and  the  exception 
well  taken.  This  decision  imdoubtedly  accords  with  the  well-settled 
doctrine  on  the  subject,  but  is  not  an  authority  upon  the  question 
here  presented.    See  Armour  v&  Transatlantic  Fire  Ins.  Co.,  supra. 

When  the  terms  and  language  of  a  contract  are  ascertained,  ita 
meaning  and  intent  present  questions  of  law  only,  and  it  is  the  duty 
of  the  court  and  not  of  the  jury  to  determine  and  declare  what  that 
is.  Parsons  in  his  work  on  contracts  (YoL  2,  p.  492)  says  that  the 
first  rule  in  the  construction  of  contracts  is  "that  what  a  contract 
means  is  a  question  of  law.  It  is  the  court,  therefore,  that  deter-  ^ 
mines  the  construction  of  a  contract  If  any  one  contract  is  prop- 
erly constituted  justice  is  done  to  the  parties  directly  interested 
therein.  But  the  rectitude,  consistency,  and  uniformity  of  all  con- 
struction,  enables  all  parties  to  do  justice  to  themselves.  For  then 
all  parties,  before  they  enter  into  contracts  or  make  or  accept  in- 
struments,  may  know   the  force   and   effect   of  the  words   they 
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employ,  of  the  precautions  tbey  nse  and  of  the  proTisions  which 
they  make  in  their  own  behalf,  or  permit  to  be  made  by  others* 
It  is  obTions  that  this  consistency  and  uniformity  of  construc- 
tion can  exist  only  so  far  as  construction  is  gOYemed  by  fixed 
principleSy  or  in  other  words  is  matter  of  law,  and  here  arises  the 
very  first  rule.**  This  principal  has  been  repeatedly  approved  and 
uniformly  acted  upon  in  the  decisions  of  this  court  (Qroat  ts. 
Gile,  51  N.  Y.,  431;  St  Luke's  Home  y&  Association  etc.,  62  N. 
T.,  191;  Glacius  y&  Black,  67  N.  T.,  663;  Arctic  Fire  Ins.  Co.  t& 
Austin,  69  N.  Y.,  470),  and  is  the  uniform  doctrine  of  the  cases  and 
text  books:  Levy  va  Godsley,  3  Cranch,  180;  Short  va  Wood- 
ward, 13  Gray,  86;  Smalley  vs.  Hendrickson,  29  N.  J.  L.,  371;  Den- 
ison's  Ex'rs  vs.  Wertz,  7  S^.  &  R,  373;  Welsh,  Admr.,  vs.  Dusar,  3 
Binn,  329;  Parsons  on  Contracts,  492;  Addison  on  Contracts,  165  etc. 
.  It  would  seem  from  the  authorities  hereinbefore  referred  to  that 
no  questions  affecting  the  interpretation  of  contracts  can  properly 
be  submitted  to  a  jury  except  those  arising  upon  conflicting  evi- 
dence as  to  the  terms  of  the  agreement,  or  when  extrinsic  evidence 
raises  some  doubt  over  the  identity  of  the  subject  matter,  or  of  the 
claimants  thereunder:  Addison  on  Con.,  p.  165.  Instead  of  fol- 
lowing the  plain  rule  laid  down  in  the  authorities  cited,  the  trial 
court  assumed  the  existence  of  an  ambiguity  and  referred  the  legal 
questions  involved  in  the  construction  of  the  contract' to  the  jury  for 
their  speculationa  The  logical  effect  of  such  a  disposition  was  the 
holding  that  contracts  expressed  in  the  same  language  and  executed 
under  the  same  circumstances  might  legally  be  held  valid  in  one  lo- 
cality and  invalid  in  another,  according  to  the  capricious  and  often 
conflicting  opinions  of  juries.  The  theory  upon  which  the  trial  court 
submitted  the  case  to  the  jury  is  implied  from  the  circumstances 
pointed  out  in  the  charge  for  its  consideration.  Its  attention  was 
directed  to  the  &ct  that  Dwight  kept  no  bar  and  did  not  sell  liquor 
to  people  generally,  but  only  to  his  guests,  and  as  an  incident  to  the 
business  of  keeping  a  hotel,  and  from  the  facts  it  was  impliedly  ad- 
vised that  it  was  authorized  to  find  upon  this  question  for  the  plaint- 
iff In  other  words  the  jury  was  instructed  that,  because  the  assured 
had  not  been  engaged  in  or  connected  with  the  manufacture  or  sale 
of  liquor,  etc.,  in  a  particular  way  that  he  could  truthfully  represent 
that  he  had  not  been  connected  with  it  in  any  way,  and  if  he  did  not 
sell  to  everybody  without  hmitation  or  exception  liiat  he  was  justified 
in  replying  to  the  question  that  he  did  not  sell  to  any  one.  The  fal- 
lacy of  such  a  charge  is  too  plain  for  argument. 


VOL.  XVI.-8. 
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The  defendant  was  further  prejudiced  before  the  jury  by  the  ref- 
erence in  the  charge  to  the  claim  made  by  the  plaintiff  that  the  ques^ 
tion  was  incapable  of  a  truthful  affirmatiye  or  negative  answer^  for  it 
was  said  if  he  had  answered  it  affirmatively  it  would  have  been  an 
admission  of  his  connection  with  the  manufacture  of  liquor  which 
concededly  was  not  true,  and  it  was  implied  therefore  that  his  only  safe 
answer  was  a  negative  one.  This  circumstance  was  pointed  out  to 
the  jury  as  having  a  bearing  upon  the  question,  and  it  was  imphedly 
authorized  to  find  that  the  question  was  equivocal  because  not  capa- 
ble of  a  direct  and  positive  answer.  The  reference  was  obviously 
misleading  and  erroneous,  for  the  interrogatory  being  in  the  altem- 
ative  could  truthfully  have  been  answered  in  the  negative  only  in 
case  the  assured  had  been  engaged  in  neither  of  the  occupations 
referred  to,  and  would  have  been  answered  truthfully  in  the  affirm- 
ative if  he  had  been  connected  with  either. 

This  error  was  further  aggravated  by  the  refusal  of  the  court  upon 
request  to  charge  that  the  question  could  be  truthfully  answered  in 
the  affirmative  if  he  had  been  connected  with  the  sale  of  liquor.  This 
refusal  was  clearly  erroneous  and  the  exception  taken  thereto  was  well 
taken. 

We  are,  for  the  reason  stated,  of  the  opinion  that  upon  this  branch, 
the  case  presented  no  question  for  the  jury,  and  the  court  erred  in 
denying  the  motion  for  a  nonsuit:  Lomer  v&  Meeker,  25  N.  Y., 
361;  Appleby  vs.  Astor  Fire  Ins.  Co.,  supra;  Glaciusvs.  Black,  supra. 

We  are  also  of  the  opinion  that  the  answers  of  the  assured  to  the 
questions  relating  to  his  business  and  occupation  were  evasive  and 
untrue,  and  upon  the  whole  evidence  required  the  dismissal  of  the 
complaint.  There  was  not  only  an  absence  of  satisfactory  evidence 
in  the  case  that  he  had  ever  been  engaged  in  the  business  of  a  real 
estate  or  grain  dealer  for  himself  in  tiie  ordinary  acceptation  of  those 
terms,  but  such  an  occupation  was  negatived  by  his  repeated  sworn 
declarations  to  the  contrary,  and  the  proof  of  circumstances  of  the 
most  convincing  character.  The  evidence  upon  these  questions  is 
substantially  all  to  the  same  effect  and  presents  a  case  so  preponder- 
ating in  character  that  a  verdict  against  it  could  not  be  allowed  to 
stand.  The  case,  therefore,  presented  a  question  of  law  as  to 
whether  the  business  engaged  in  by  the  deceased  constituted  him  a 
dealer  in  real  estate  and  grain,  within  the  ordinary  meaning  of  those 
terms. 

Undoubtedly  the  onus  of  showing  the  falsity  of  the  representations 
made  by  Dwight,  in  respect  to  his  business  and  occupation,  rested 
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affirmatiTelj  upon  the  defendant ;  but  when  it  had  produced  his 
sworn  declarations  made  but  a  few  months  previous  to  the  represen- 
tadons  expressly  negativing  their  truth,  and  the  story  of  his  life  had 
been  testified  to,  showing  his  constant  employment  in  other  occupa- 
tionsy  it  had  overcome  the  presumption  of  truth  existing  in  favor  of 
the  representations  and  made  a  case  calling  for  afiirmative  evidence 
to  overthrow,  it  The  plaintifib,  although  surrounded  during  the  trial 
with  relatives  and  friends  of  Dwight,  who  were  acquainted  with  his 
history  and  appeared  as  witnesses  and  detailed  his  former  occupation 
and  employment,  gave  no  such  evidence.  There  is  not  a  scintilla  of 
direct  evidence  that  Dwight  had  ever  been  in  business  as  a  grain 
dealer,  and  the  circumstances  of  his  life,  as  disclosed  by  the  proof, 
show  that  he  coidd  not  have  been  so  employed.  He  had  never  re- 
sided at  Chicago,  the  alleged  theater  of  his  dealings  in  grain,  and 
had  never  been  there  except  for  a  short  period  in  the  spring  and 
summer  of  1878,  during  which  he  was  a  bankrupt,  hopelessly  in  debt, 
and  precluded  much  of  the  time  by  sickness  from  engaging  in  any 
business.  The  plaintiffs  did  not  produce  the  slightest  proof  of  any 
such  occupation,  and  the  only  evidence  referring  to  it  was  Dwight's 
statement  made  in  a  gasconading  manner  to  one  of  the  defendant's 
witnesses  in  June,  1878,  and  incidentally  appearing  in  evidence  in 
which  he  said  "that  he  had  been  to  Chicago  and  just  returned;  that 
he  went  there  to  make  some  money  and  went  into  partnership  with 
a  couple  of  brothers  who  had  money  but  no  experience,  and  he  had 
experience  but  no  money,  and  he  wanted  to  operate  in  grain.  In 
two  transactions  he  cleared  $30,000,  and  was  taken  sick  and  his  part- 
ners thought  he  made  money  so  easy  they  could  do  the  same,  and 
while  he  was  sick  they  in  their  operations  lost  the  $30,000  he  had 
made,  so  that  left  him  without  a  dollar."  This  declaration  was 
obviously  not  made  to  inform  any  one  as  to  his  business,  but  appar- 
ently with  the  object  of  exalting  his  own  sagacity  and  shrewdness, 
and  if  it  could  be  considered  any  evidence  of  his  calling,  was  of  the 
most  inconclusive  character,  and  showed  that  the  business,  whatever 
it  was,  had  been  abandoned  in  June,  1878,  and  never  after  resumed. 
It  &]]s  far  short  of  being  sufficient  to  authorize  the  finding  of  a  jury 
that  he  was  a  grain  dealer,  or  that  he  was  on  the  22d  day  of  August, 
1878,  and  for  ten  years  previous  thereto  had  been,  such  dealer. 

There  is  no  evidence  that  during  the  ten  years  previous  to  the 
application,  Dwight  owned,  bought,  sold,  or  dealt  in  real  estate.  It 
did  appear  that  at  some  period  of  his  life  he  had  owned  scattered 
parcels  of  wild  land  in  three  or  four  different  States;  but  previous 
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to  the  ten  years  referred  to  in  the  inquiry  he  had  caused  this  prop- 
erty, so  far  as  it  had  any  appreciable  value,  to  be  conveyed  to  his 
wife,  and  it  was  thereafter  owned  by  her  and  generally  employed  as 
security  for  borrowing  money  upon,  probably  for  the  purposes  of  its 
improvement.  The  evidence  given  to  establish  the  falsity  of  the 
representations  in  question  consisted  largely  of  the  sworn  statements 
of  Dwight,  made  between  December,  1877,  and  March,  1878,  in  bank- 
ruptcy proceedings,  in  which  he  testified  among  other  things,  "I 
think  I  opened  the  Dwight  House  in  May,  1874.  I  furnished  part  of 
it  then,  and  ran  it  partly  as  a  hotel  and  rented  part  of  it  in  the 
spring  of  1875."  ''  The  only  business  I  had  was  the  Dwight  House 
business  and  livery.  The  other  business  was  my  wife's  business 
although  I  had  always  kept  it  as  my  own  account."  ''I  kept  no 
open  bar;  liquors  were  sold  in  packages.  I  should  think  I  had  some 
two  or  three  thousand  dollars  worth  of  those  when  I  opened  the 
house,  the  stock  was  larger  then  than  at  any  time  afterwards,  that 
included  liquors  I  took  out  of  my  private  house,  some  six  or  seven 
himdred  dollars  worth  of  liquors  that  were  not  invoiced.  I  kept 
wines,  liquors,  and  cigars  all  through  my  business.  I  say  the  Dwight 
House  was  the  only  business  I  had  as  a  regular  business."  Q. 
''  When  did  the  Dwight  House  open  ?"  A.  "  It  opened  in  1874,  the 
26th  of  May  I  think."  Q.  "  And  closed  when  ?"  A.  "  It  closed  the 
8th  day  of  March,  1877."  Q.  "  I  understand  you  made  your  settle- 
ment on  your  wife  about  when?"  A  ''It  was  done  in  the  latter 
part  of  June  or  July,  1868."  Q.  "  From  that  time  down  fco  the  time 
of  the  commencement  of  the  Dwight  House  business,  had  you  any 
business  of  your  own  ?"  A.  ''  I  had  not;  not  further  than  my  law 
suits,  general  living,  and  the  like  of  that.  I  had  no  business  of  my 
own."  In  addition  to  this  explicit  evidence  of  the  untruthfulness  of 
his  representations,  it  appears  from  an  examination  of  the  application 
made  by  him  for  insurance  during  the  month  of  August,  1878,  that 
his  representations  as  to  his  business  and  occupation  were  quite  con- 
tradictory and  misleading. 

On  July  31st,  1878,  in  his  first  application  he  describes  himself  as 
a  general  dealer  in  grain  and  produce,  and  his  place  of  business  as 
being  mostly  in  Chicago.  Inlsubsequent  applications  he  quite  uni- 
formly describes  himself  as  a  real  estate  and  grain  dealer,  but 
occasionally  varies  the  description  by  statements  that  "  ik  was  for- 
merly real  estate."  **  Real  estate  and  grain  dealing  always."  "  For- 
merly same,  speculator,  army,  hotel  keeper."  "Formerly  same  as 
now."    "Heal  estate  and  grain  dealer  always."    "Beal  estate  and 
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gram  dealer  always,  no  change  in  occupation  or  employment." 
**  Always  been  dealer  in  real  estate  and  grain."  It  is  quite  impossi- 
ble to  reconcile  these  Tarious  statements  with  each  other  or  witii  the 
established  facts  of  the  case. 

The  history  of  his  life,  as  related  by  himself,  shows  that  from  186b 
to  1878  the  only  business  or  occupation  pursued  by  him  in  his  own 
name,  was  that  of  a  hotel  keeper.  All  allusion  to  this  business  is 
suppressed  in  the  application  in  question.  From  1868  to  1874  he 
was  engaged  in  building  upon  and  improying  about  thirteen  acres 
of  land  in  Binghamton,  and  if  this  afforded  any  justification  for  his 
description  of  business  as  a  real  estate  dealer,  the  conceded  owner- 
ship of  such  property  by  his  wife  rendered  the  declaration  that  such 
business  was  "  his  own  "  untrue. 

The  trial  courts  in  charging  the  jury,  stated  that  Dwight's  sworn 
declarations  as  to  his  business  and  occupation  did  not  constitute  an 
estoppel  against  the  plaintiff  as  to  the  truth  of  such  statements.  This 
may^be  admitted  to  be  correct  without  invalidating  their  force  as 
eTidence  of  such  facts,  and  in  the  absence  of  counter-vailing  evidence 
became  conclusive  upon  Dwight's  representatives  as  to  such  facts. 

It  is  quite  clear  that  these  answers  gave  no  information  as  to  the 
actual  employment  and  business  of  Dwight  to  the  defendant,  and 
woidd  have  been  quite  as  correct  and  satisfactory  if  he  had  repre- 
sented himself  to  be  a  geologist  or  professor  of  elocution. 

We  think  it  was  clearly  the  duty  of  the  trial  court  upon  this  evi- 
dence to  have  directed  a  verdict  for  the  defendant 

It  is  claimed  by  the  plaintiffs  that  if  there  is  a  scintilla  of  evidence 
in  support  of  a  proposition,  or  if  the  evidence  against  it  does  not 
amount  to  a  demonstration  of  its  incorrectness,  that  a  question  is 
raised  which  must  be  left  to  the  jury.  We  do  not  so  understand  the 
rule.  If  the  proof  of  a  fact  is  so  preponderating  that  a  verdict 
against  it  would  be  set  aside  by  the  court  as  contrary  to  the  evidence, 
then  it  is  the  duty  of  the  court  to  direct  a  verdict:  People  va  Cook, 
8  N.  T.,  67;  Wilds  vs.  Hudson  River  R  B.  Co.,  24  N.  T.,  433; 
Appleby  v&  Astor  Ins.  Co.,  supra;  Kelsey  vs  Northern  light  Oil  Co., 
46  N.  Y.,  609;  Cagger  vs.  Lansing,  64  N.  T.,  427;  Neuendorffvs. 
World  Mut  Ins.  Co.,  69  N.  Y.,  392.  It  was  said  in  Baulec  vs.  N.  Y. 
A  Harlem  B.  B.  Co.  (59  N.  Y.,  366)  by  Judge  AUen  that,  "  it  is  not 
enough  to  authorize  the  submission  of  a  question  as  one  of  fact  to 
the  jury  that  there  is  '  some  evidence.'  A  scintilla  of  evidence  or  a 
mere  surmise  that  there  may  have  been  negligence  on  the  part  of  the 
defendants  woidd  not  justify  the  judge  in  leaving  the  case  to  the 
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jury,"  qaoting  from  WilliamB,  J.,  in  Toomey  vb  Railway  Co.,  3  C.  B., 
(N.  Y.),  146;  See  Culhane  m  N.  Y.  Cent  etc  R  B.  Co.,  60  N.  Y., 
136;  MoKeever  va  N,  Y.  Cent  etc.  B.  R  Co.,  88  N.  Y.,  667.  In 
Wyatt  vs.  Johnson  (91  Pa.  St.  R,  200),  Justice  Sharrettsays:  "  Since 
the  scintilla  doctrine  has  been  exploded  both  in  England  and  in  this 
country,  the  preliminary  question  of  law  for  the  court  is,  not  whether 
there  is  literally  no  evidence,  or  a  mere  scintilla,  but  whether  there 
is  any  that  ought  reasonably  to  satisfy  the  jury  that  the  fact  sought 
to  be  proved  is  established."  Citing  Bider  vs.  Wombwell  L.  R,  4 
Exch.,  39.  The  rule  held  by  the  Supreme  Court  of  the  United  States 
is  expressed  by  Mr.  Justice  Clifford  in  the  Improvement  Co.  vs.  Mun- 
son  (14  Wall,  442)  as  follows:  "  Nor  are  judges  any  longer  required 
to  submit  a  question  to  a  jury  merely  because  some  evidence  ha» 
been  introduced  by  the  party  having  the  burden  of  proof,  unless 
the  evidence  be  of  such  a  character  that  it  would  warrant  the  jury  in 
finding  a  verdict  in  favor  of  that  party.  Formerly  it  was  held  that 
if  there  was  what  was  called  a  scintilla  of  evidence  in  support  of  a 
case,  the  judge  was  bound  to  leave  it  to  the  jury;  but  recent  decis- 
ions of  high  authority  have  established  a  more  reasonable  rule  that 
in  every  case,  before  the  evidence  is  left  to  the  jury,  there  is  a  pre- 
liminary question  for  the  judge,  not  whether  there  is  literally  no  evi- 
dence, but  whether  there  is  any  upon  which  a  jury  can  properly  pro- 
ceed to  find  a  verdict  for  the  party  producing  it,  upon  whom  the 
onus  of  proof  rests.  To  the  same  effect  are  Pleasants  vs.  Fant,  22 
WaU,  120;  Commissioners  etc  vs.  Clark,  94  TJ.  S.,  284;  Greggs  vs. 
Housten,  104  (J.  S.,  553;  Bailey  vs.  Qeveland  Boiling  Mill,  21  Fed. 
Bep.,  159;  Witherbee  va  Wasson,  71  N.  Q,  451. 

We  think  this  a  case  where  the  conclusive  character  of  the  proof 
required  the  application  of  the  rule,  and  that  the  court  should  have 
intervened  to  prevent  a  verdict  upon  evidence  so  insufficient  to  sup- 
port it. 

Many  other  questions  arose  under  the  various  defenses  presented 
upon  the  trial  which  would,  if  it  were  necessary  to  the  decision  of  this 
appeal,  be  instructive  and  interesting  to  examine  and  discuss;  but  in 
the  view  we  have  taken  it  would  be  a  work  of  supererogation  to  do  so. 

The  questions  arising  over  the  defense  that  the  whole  scheme  of 
of  insurance  conceived  and  carried  into  effect  by  Dwight,  originated 
in  a  design  to  cheat  and  defraud  the  insurers;  and  the  further  alle- 
gation that  Dwight's  answer  to  the  question  whether  he  ever  had 
the  disease  of  spitting  blood,  are  among  the  most  prominent  of  those 
presented  upon  the  argument. 
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The  cirouinstances  of  the  case  are  quite  extraordinary  and  unnat- 
ural, and  might  well  give  rise  to  various  and  conflicting  theories  and 
conjectures  in  the  effort  to  account  for  its  strange  and  abnormal 
features  ;  but  in  view  of  the  fact  that  a  new  trial  must  be  ordered 
upon  other  grounds,  it  would  serve  no  useful  purpose  to  attempt  to 
determine  the  questions  raised  thereby. 

The  judgments  of  the  courts  below  are  therefore  reversed,  and  & 
new  trial  ordered  with  costs  to  abide  the  event. 

All  concur,  except  Danforth,  J.,  dissenting,  Miller,  J.,  not  voting,, 
and  Finch,  J.,  taking  no  part 
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SUPREME  JUDIOIAIi  OOUET  OP  MASSACHUSETTS. 


) 


TRADERS  AND  MECHANICS'  INS.  CO. 

vs.  > 

BROWN  AND  Others.*  / 


Where  an  insurance  company  is  conducted  upon  the  stock  and  mutual  basis, 
the  two  departments  oeing  entirely  distinct,  the  surplus  earnings  accumu- 
lated from  the  stock  department  should  be  distributed  among  the  share- 
holders of  the  fund  of  that  departanent,  according  to  their  several  shares, 
on  winding  it  up. 

Bill'in  equity  by  the  Traders  and  Mechanics'  Insurance  Company, 
conducting  business  upon  stock  and  mutual  principles,  against 
Ephraim  Brown  and  others,  to  determine  upon  what  just  and  equit- 
able terms  and  conditions,  and  in  what  manner,  the  plaintiff  may 
discontinue  its  stock  department,  and  cancel  its  guaranty  capital,  and 
to  whom  the  surplus  earnings  accumulated  to  tibe  stock  department 
belonged.  Hearing  in  the  supreme  court  before  Field,  J.,  who  re- 
served the  case  for  the  consideration  of  the  full  court.  The  facts  ap- 
pear in  the  opinion. 

D.  S.  &  G.  P.  BicHAHDsoN,  for  PMntiff. 

E,  R  HoAB  and  G.  D.  Notes,  for  Defendant. 

Gabdneb,  J. 
By  the  act  of  1881  (chapter  209),  the  legislature  authorized  any 
insurance  company  doing  business  upon  the  stock  and  mutual  plans 
to  discontinue  its  stock  department,  redeem  its  guaranty  capital,  and 
cancel  the  same  in  such  manner,  and  upon  such  terms  and  conditions 
as  the  supreme  judicial  court  may  determine  and  adjudge  to  be 
just  and  equitable.    In  January,  1882,  the  Traders  and  Mechanics' 

*  opinion  filed,  September  10, 1886. 
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Insurance  Company  voted  to  discontinue  its  stock  department,  and 
redeem  and  cancel  its  guaranty  capital  The  plaintiff,  by  its  bill, 
lias  applied  to  this  court  to  determine  upon  what  just  and  equitable 
terms  and  conditions,  and  in  what  manner,  this  may  be  accomplished. 

At  the  time  of  the  passage  of  the  act  of  1864  (chapter  76),  author- 
izing the  company  to  ''make  insurance  against  fire  and  maritime 
losses  otherwise  than  on  the  mutual  principle,'^  it  was  the  intention 
of  the  legislature  to  empower  it  to  transact  business  upon  the  stock 
principle,  in  addition  to  insuring  upon  the  mutual  plan,  for  which 
the  company  was  chartered  in  1848.  Rev.  St,  c.  87,  made  provision 
for  the  way  and  manner  in  which  insurance  companies  should  carry 
on  business  under  the  stock  plan,  and  also  under  the  mutual  plan. 
The  first  twenty-three  sections  relate  to  stodc  companies  under  the 
name  of  ''insurance  companies,"  and  the  sections  24-39  relate  to 
"  mutual  insurance  companies."  As  the  corporation,  prior  to  1854, 
liad  been  acting  as  a  mutual  company,  the  reference  to  the  Bevised 
Statutes  in  the  act  of  1854  was  to  "  all  the  powers  and  privileges, 
And  subject  to  all  the  duties,  liabilities,  and  restrictions,"  contained 
therein  relating  to  sto<$k  companies  By  the  act  of  1848,  the  com- 
pany was  empowered  to  make  insurance  upon  the  mutual  plan;  and> 
as  such  mutual  insurance  company,  it  enjoyed  all  the  powers  and 
privileges,  and  was  subject  to  all  the  duties  and  liabilities,  which  the 
statutes  imposed  upon  mutual  insurance  companies.  The  act  of 
1854  gave  it  the  additional  right  to  insure  "  otherwise  than  on  the 
mutual  principle,"  and  imposed  upon  it  the  laws  governing  compa- 
nies conducting  such  business.  The  Bev.  St.,  in  c  39,  refer  only  to 
stock  companies,  to  mutual  companies,  and  to  foreign  insurance  com- 
paniea  In  those  sections  relating  to  stock  companies,  there  was  no 
limit  to  the  number  of  stockholders.  The  directors,  at  such  times  as 
their  charter  or  by-laws  prescribed,  were  to  make  dividends  of  so 
much  of  the  profits,  and  of  the  interest  arising  from  the  capital,  as 
to  them  appeared  advisable.  The  statements  of  the  profits  were  to 
be  laid  before  the  stockholders  biennially,  and  in  certain  contingen- 
-des  the  directors  were  made  liable.  It  would  seem  that  under  the 
Bevised  Statute,  if  the  company  in  transacting  business  "  otherwise 
than  on  the  mutual  principle,"  were  governed  by  these  laws,  it  was 
necessary  to  keep  the  insurers  of  each  department  separate  and  dis- 
iinci 

Since  its  guaranty  capital  wad  paid  in,  the  company  has  kept  sep- 
arate accounts  of  tiie  business  carried  on  in  the  stock  and  mutual 
•departments,  and  of  the  receipts  and  expenditures  in  each.    None  of 
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the  assets  and  earnings  of  one  department  have  been  applied  to  pay- 
ment of  losses  or  diyidends  of  the  other.  The  diyidends  to  share- 
holders have  been  paid  from  the  earnings  of  the  stock  department. 
None  of  the  earnings  of  this  department  have  been  paid  as  diyi- 
dends  to  the  holders  of  policies  issued  by  the  mutaal  department. 
The  salaries,  rents,  and  other  general  expenses  of  the  company  were 
divided  between  and  borne  by  the  two  departments  in  proportion  to 
the  amount  of  cash  premiums  received  by  them  respectively.  The 
tax  assessed  on  account  of  the  guaranty  capital  was  paid  by  the 
company,  and  charged  to  the  stock  department  Practically,  the 
company  considered  that,  under  a  common  board  of  directors,  there 
were  two  separate  and  distinct  organizations, — one  governed  by  the 
laws  relating  to  stock  companies,  and  the  other  by  those  relating  to 
mutual.  Two  branches  of  business  were  conducted,  each  independ- 
ent of  the  other,  with  distinct  interests,  but  under  a  common  head. 

The  by-laws  which  the  company  passed  in  anticipation  of  raising 
the  guaranty  capital  were  in  some  respects  without  authority  of 
law.  The  article  4,  which  provided  that  before  the  subscription 
books  were  opened  the  directors  should  determine  the  rate  per 
centum  of  the  semi-annual  dividends,  and  that  the  rate  thus  fixed 
should  not  be  reduced  without  the  written  consent  of  each  and  every 
shareholder,  was  in  direct  conflict  vnth  Bev.  St.,  c.  37,  §  15.  The 
dividends  were  to  be  made  on  profits,  and  depended  on  profits,  and 
were  to  be  made  as  to  the  directors  appeared  advisable.  The  com- 
pany had  no  authority  to  establish  them  in  the  arbitrary  manner 
attempted  by  this  by-law. 

Article  10  directed  the  manner  in  which  the  funds  of  the  company 
arising  from  premiums  or  assessments,  or  from  any  other  source, 
should  be  appropriated.  By  this  article  the  funds  were  to  be  *'  ap- 
propriated to  the  payment — ^First,  of  expenses  ;  second,  to  losses  by 
fire  ;  third,  to  dividends  on  the  guaranty  capital,  and  to  make  good 
any  reduction  in  the  amount  of  said  capital ;  and  fourth,  return 
premiums  and  dividends  on  policies  upon  the  mutual  principle  as 
they  shall  expire."  Eev.  Si,  c.  37,  §  31,  made  provision  for  the  ^ 
propriation  of  the  funds  of  mutual  companies  in  a  different  manner. 
This  article  of  the  by-laws  contemplates  a  distinction  between  the 
two  departments  and  no  division  of  their  interests  or  funds. 

Soon  after  the  company  was  organized  under  its  new  plan,  fche  act 
of  1856  (chapter  352)  was  passed.  It  provided,  by  section  36,  that 
**  all  business  and  all  investments  on  account  of  the  stock  department 
shall  be  separately  kept,"  and  "  the  business  done  on  the  mutual 
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principle  shall  also  be  kept  separate."  The  plaiiiti£f  has  complied 
with  the  statate,  and  has  not  followed  the  requirement  of  this 
article  10  of  its  by-laws.  The  dividends,  with  the  exception  of  a 
few  months,  have  been  paid  from  the  earnings  of  the  stock  depart- 
ment, and  no  occasion  has  arisen  to  make  good  any  redaction  in  the 
amount  of  the  guaranty  capital 

The  plainti£f  contends  that  the  guaranty  capital  was  practically  a 
loan  by  the  shareholders  to  the  company  to  enable  it  to  carry  on 
the  stock  business.  Mutual  fire  insurance  companies  were  required 
to  have  a  guaranty  capital  before  they  could  go  into  operation  for 
the  purpose  of  making  insurance.  In  Com.  vs.  Berkshire  Ins.  Oo. 
(98  Mass.,  25),  it  was  held  that  such  a  guaranty  capital  was  a  Hability ; 
that  it  was  in  no  proper  sense  a  capital  of  thfe  company,  and  that 
the  shares  do  not,  as  in  stock  corporations,  represent  aliquot  frac- 
tional interests  in  the  property  and  franchise;  that  it  was  a  liability, 
rather  than  a  part  of  the  assets  of  the  company.  It  was  decided  in 
this  case  that  the  corporation,  a  mutual  insurance  company,  was  not 
liable  to  a  tax  on  its  unredeemed  stock,  upon  the  ground  that  the 
fund  stands  as  a  security  for  the  payment  of  losses  upon  policies; 
that  it  is  tantamount  to  a  debt  from  the  corporation,  for  the  ultimate 
payment  of  which  provision  is  constantly  made  ;  that  the  stock- 
holders have  no  interest  in  the  business  of  the  company  beyond  the 
payment  of  their  stipulated  dividends,  and  the  maintenance  of  the 
sinking  fund  out  of  which  their  stock  is  eventually  to  be  redeemed. 
The  Court  say:  "By  St.  1864,  c.  208,  §§1,  5,  a  certain  return  is  re- 
quired from  and  a  tax  imposed  upon  *  every  corporation  having  a 
capital  stock  divided  into  shares,'  which  is  computed  on  '  the  excess 
of  the  market  value  of  aU  the  stock  of  each  corporation '  *  over  the 
value  of  its  real  estate  and  machinery.'  The  return  is  also  required 
to  be  made  'by  the  stock  department  of  stock  and  mutual  compa- 
nies.' These  are  companies  which,  under  one  charter,  unite  two 
separate  branches  of  business,  the  stock  department  doing  a  stock 
business,  and  the  mutual  department  a  mutual  business,  each  inde- 
pendent of  the  other,  with  distinct  interests,  and  constituting  two 
companies  tmder  one  corporate  organization."  The  provision  in  the 
act  to  indude  the  stock  department  of  stock  and  mutual  companies, 
and  not  the  mutual  department,  afforded  a  strong  presumption  that 
the  legislature  did  not  contemplate  the  taxation  of  mutual  companies 
upon  their  guaranty  stock. 

In  the  case  at  bar  the  company  has  regularly  paid  the  tax  upon 
its  guaranty  capital,  and  charged  it  to  the  stock  department.    It  is 
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to  be  assumed  ihat  this  would  not  have  been  paid  by  the  company 
unless  it  was  done  in  compliance  with  the  proyisions  of  law,  espe- 
cially after  the  decision  in  Com.  y&  Berkshire  Ins.  Co.  in  1867.  We 
think  that  there  is  a  marked  distinction  between  the  guaranty 
capital  referred  to  in  the  case  cited,  and  the  guaranty  capital  of  a 
company  doing  business  upon  the  stock  plan,  and  that  the  capital 
of  the  latter  is  not  a  debt,  and  cannot  be  construed  as  a  loan  to  the 
company,  to  enable  it  to  cany  on  the  stock  business. 

The  plainti£f  contends  that»  in  acquiring  the  fund,  the  company 
made  certain  promises  set  forth  in  the  by-laws  and  votes  of  the 
directors;  that  the  risks  and  liabilities  were  all  upon  the  side  of  the 
corporation,  and  that  the  subscnbers  and  shareholders  differed  in 
no  respect  from  eveYy  lender  of  money;  that  there  was  a  written 
contract  between  the  subscribers  to  the  fund  and  the  capital,  and  by 
that  contract  the  rights  of  the  parties  thereto  must  be  determined; 
that  by  this  contract,  as  shown  in  fche  by-laws  and  votes,  the  share- 
holders were  to  take  the  dividends  upon  their  stock,  as  guarantied 
to  them,  without  any  liability  for  losses;  and  that,  if  the  capital 
should  be  reduced,  it  was  to  be  repaired  by  the  mutual  department 
We  have  been  referred  to  several  statutes  passed  subsequent  to  the 
creation  of  the  guaranty  fund,  for  the  purpose  of  showing  that  it  has 
been  the  policy  of  legislation  to  keep  the  stock  and  mutual  depart- 
ments of  companies  organized  to  do  business  upon  both  plans  dis- 
tinct from  each  other,  and  not  to  subject  mutual  policy-holders  to 
any  liability  for  losses  in  the  stock  department,  or  for  any  impair- 
ment of  the  guaranty  capital  The  act  of  1878  (chapter  141,  §  2) 
provides,  *'  that  the  mutual  policy-holders  shall  not  be  entitled  to 
participate  in  the  profits  of  the  stock  department,  nor  shall  they  be 
liable  to  assessment  to  repair  any  deficiency  in  the  guaranty  capital 
arising  from  losses  in  said  department,  but  said  deficiency  shall  be 
repaired  from  the  reserve  fund  of  such  department,  and,  if  said  fund 
is  not  sufficient  therefor,  by  the  shareholders,  in  the  manner  pro- 
Tided  by  law  in  the  case  of  joint-stock  companies."  Although  this 
statute  was  enacted  several  years  after  the  plaintifib  commenced 
doing  business  upon  the  stock  principle,  yet  we  think  it  states,  in 
general  terms,  the  law  which  governed  such  companies  before  its 
passage.  The  stock  department  was  organized  and  governed  by  the 
laws  governing  stock  companies.  The  mutual  department  was,  in 
like  manner,  subject  to  the  laws  governing  mutual  companies. 
There  was  no  legal  authority  for  securing  the  contributors  to  the 
guaranty  capital  by  the  mutual  company.    The  statutes  fixed  the 
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liabilities  imposed  upon  the  holders  of  mutual  policies,  and  the  com* 
pany  could  not  enlarge  this  liability.  The  funds  of  such  companies 
were  to  be  appropriated  first  to  pay  the  expenses  of  the  corporation, 
and  then  to  pay  the  damages  which  any  member  may  be  entitled  to 
recover  on  his  policy,  and  the  directors  were  authorized  to  assess 
such  sum  as  may  necessary  to  pay  the  same,  upon  the  members,  in 
proportion  to  the  amount  of  their  premiums  and  deposits  severally 
for  seven  years.  Bev.  St.,  c  87,  §  31.  The  thirty-ninth  section  pro* 
vided  that  eveiy  member,  at  the  expiration  of  his  policy,  should 
have  a  right  to  a  share  of  the  funds  then  remaining,  after  deducting 
payments  of  expenses  and  losses,  in  proportion  to  the  sums  actually 
paid  on  account  of  such  policy.  If  the  business  of  the  stock  depart* 
ment  was  not  sufficient  to  authorize  dividends  to  be  declared  to  the 
stockholders,  there  was  no  provision  of  law  by  which  the  members 
of  the  mutual  department  should  be  assessed  for  the  purpose  of 
making  it  up  to  them.  The  company  had  no  right  given  to  it  by 
statute  to  pledge  its  assets  to  tiie  payment  of  dividends,  or  of 
deficiencies  in  the  capital  of  the  stock  department  The  statutes 
which  regulated  assessments  prescribed  also  the  manner  of  appro* 
priating  the  funds  so  raised. 

We  think  that  this  was  not  a  contract  between  the  subscribers  to 
the  guaranty  fund  and  the  company.  The  statute  authorized  the 
corporation  to  form  the  stock  department.  This  department  was  to 
transact  a  stock  business,  independent  of  the  mutual  department. 
Its  interest  was  distinct  and  separate.  The  laws  governing  it  were 
those  which  governed  stock  companies.  The  two  had  one  con- 
trolling head,  but  in  all  other  respects  they  were  each  as  distinct  as 
though  they  had  separate  charters.  We  cannot  agree  with  the 
plaintiff  that  the  subscribers  to  the  guaranty  fund  were  subject  to 
no  risk  and  no  liability.  The  risk  and  liability  to  which  they  were 
subject  were  the  same  as  if  they  were  not  connected  with  the  mutual 
department,  but  were  conducting  business  upon  the  stock  principle 
only. 

The  surplus  which  the  plaintiff  now  contends  should  be  decreed  to 
the  company  was  derived  from  the  stock  department,  from  the  profits 
of  its  business  conducted  with  the  guaranty  capital,  and  from  the 
gains  of  its  profitable  investment  Under  section  15  of  chapter  37 
of  the  Revised  Statutes,  the  directors  of  the  company,  if  it  had 
appeared  to  them  advisable,  could  have  distributed  the  entire  siir- 
plus  among  the  stockholders  as  dividends.  There  is  no  provision  of 
law  by  which  it  can  be  decreed  to  the  mutual  department  of  the 
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company.  Under  section  38  of  chapter  37  of  the  Revised  Statutes, 
to  which  we  have  abready  referred,  the  mutual  department  was 
required  by  law  to  account  for  the  accumulations  of  the  stock  de- 
partment to  each  holder  of  a  mutual  policy  as  it  expired.  If  the 
proposition  contended  for  by  the  plainti£f  is  correct,  and  if  the  court 
should  now  decree  that  the  mutual  department  of  this  company  is 
entitled  to  any  share  in  these  accumulations,  all  the  mutual  policy- 
holders during  the  thirty  years  that  the  guaranty  capital  has  been  in 
existence  will  be  entitled  to  their  proportional  share  in  the  same. 

The  shareholders  have  deposited  money,  and  created  the  guar- 
anty fund  upon  their  own  risk.  If  the  business  had  been  unsuccess- 
ful, they  would  have  been  the  losers.  The  mutual  department,  not- 
withstanding its  by-laws  and  votes,  could  not  have  contributed  to 
make  good  their  losses.  The  surplus  stands  credited  to  the  stock 
department,  and  it  seems  to  us  to  be  just  and  equitable,  that,  in 
winding  up  the  affairs  of  this  department,  this  surplus,  together  with 
the  guaranty  capital,  should  be  distributed  among  the  shareholders 
of  the  fund  according  to  their  several  shares.    Decree  accordingly. 
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SUPBEME  COURT  OF  PENNSYLVANIA, 


Error  to  the  Court  of  Common  Pleas  of  Centre  County. 


LEBANON  MUTUAL  INS.  CO.% 

i 

ERB.*  ; 

A.  purchased  a  tannery  property  at  sheriffs  sale ;  before  the  acknowledgment 
of  the  sheriff's  deed,  A  sold  to  B  ;  by  mistake  the  sheriff  returned  that  he 
had  sold  the  property  to  C— who  was  the  mother  of  B— instead  of  to  B,  as 
he  had  been  roqaested  to  return ;  the  error  passed  unnoticed,  B  taking  pos- 
session and  insuring  the  buildings ;  later  tne  establishment  was  destroyed 
by  fire.  Held^  the  title  of  B  was  sufficient  to  justify  his  recovery  in  a  suit 
against  the  insuring  company  for  the  amount  of  the'insnrance. 

B  negotiated  for  a  policy  of  fire  insurance  with  D,  a  general  insurance  agent 
at  Phillipsbui^i  x^enn.,  who  forwarded  the  application  and  survey  to  £, 
an  insurance  broker  at  Boston,  Mass.,  who  sent  them  to  the  office  of  the 
insuring  company  at  Jonestown,  Penn.,  which  company  executed  and 
forwarded  to  £  a  policy  containing  an  acknowledgment  of  the  receipt  of 
the  cash  premium,  which  policy  was  delivered  by  E  to  B  upon  receipt  of 
the  premium ;  seventy  days  later  the  premises  were  destroyed  by  fire ;  up 
to  that  time  E  had  not  paid  to  the  company  the  premium  as  received  by 
him  ;  the  insuring  company  could  not  defend  against  a  recovery  upon  the 
policy  on  the  ground  tnat  B  had  failed  to  comply  with  a  condition  of  it, 
which  condition  required  him  to  pay  the  premium,  otherwise  the  policy  to 
be  void.  As  notwithstanding  neither  D  nor  E  were  the  general  agents  of 
the  insuring  company,  yet  as  the  policy  was  placed  in  the  hands  of  E  for 
the  purpose  of  delivery,  an  agency  was  implied  from  the  nature  of  the 
transaction. 

A  policy  of  insurance  upon  a  tannery  building,  with  the  machinery,  boiler, 
etc.,  provided  "  This  policy  will  not  cover  unoccupied  buildings— unless 
insured  as  such — and  if  the  premises  insured  shall  be  vacated  without  the 
consent  of  this  company  indorsed  hereon,  or  if  the  property  insured  be  a 
manafactiiiing  entablishment,  or  mill  running  in  whole  or  in  part  over,  or 
extra  time,  or  running  at  night,  or  if  the  same  shall  cease  to  be  operated 
without  consent  of  the  company  indorsed  hereon,  this  policy  shall  cease 

*  DMdsion  rendered,  Kuch  10, 1886.— From  RoMUm  BeporUr, 
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and  determine.''  The  property  insnxed  firom  the  time  of  the  insnring  till 
its  destmotion  by  fire  was  occupied  in  part  as  a  shoemaker  shop,  the  oc- 
cupant utilized  some  liquor  that  was  left  in  the  tannery  vats,  to  finish 
out  the  tanning  of  some  damaged  hides  he  had  found  therci  and  also  to 
tan  some  new  hides  he  had  purchased,  and  using  everv  week  more  or  less 
the  finishing  room  to  complete  this  work  of  tanning.  lieldf  that  the  estab- 
lishment was  both  sufficiently  occupied  and  in  operation  to  prevent  a 
determining  of  the  policy  because  of  non-occupancy  or  non-operation. 
A  policy  of  insurance  contained  the  following :  **  Persons  having  a  claim 
under  this  policy  shall  give  immediate  notice  thereof  to  the  company,  and 
within  ten  days  thereaner  render  a  particular  account  and  proof  thereof, 
signed  and  sworn  to  by  them,  setting  forth,  etc."  *  «  *  «  And  until  such 
proofs,  as  above  recited,  are  produced,  and  examinations  and  appeals  per- 
mitted, the  loss  shall  not  be  payable."  Upon  destruction  of  the  property, 
prompt  notice  of  the  loss  was  given  to  the  company  insuring,  which  re- 

Slied,  repudiating  responsibility  exclusively  on  collateral  grounds,  and 
eclining  to  take  the  case  into  consideration.     Held,  that  the  insuring 
company  had  waived  its  right  to  proofs  of  loss,  etc. 

The  facts  are  set  forth  in  the  opinion. 

Adam  Hot,  for  Plaintiff^  in  Error, 

As  to  non-payment  of  premium,  Schafifer  vs.  Ins.  Co.,  8  N.,  296; 
Qreen  vs.  Lycoming  Ins.  Co.,  10  id.,  389.  As  to  waiver,  Wood  Fire 
Ina,  693;  Beatty  vs.  Lycoming  Ins.  Co.,  16  S.,  17;  Diehl  vs.  Adams 
Co.  Ins.  Co.,  8  id.,  462;  Trask  va  Ina  Co.,  5  C,  198;  Edwards  vs. 
Ina  Co.,  26  S.,  378;  May  Ina,  714. 

Hastinos  &  Beedeb  and  Johk  H.  Obvis,  for  Defendant  in  Error, 
The  insurer  cannot  be  released  from  his  liability  to  indemnity  by 
reason  of  any  arbitrary  provision  for  forfeiture,  having  no  appHca- 
idon  to  the  situation  or  condition  of  the  property  insured :  Grandin 
va  Insurance  Co.,  16  W.  N.  C,  1.  As  to  neglect  to  pay  the  pre- 
mium: In  Marland  va  The  Kojal  Insurance  Co.,  71  Penn.  St,  393, 
this  court  held:  "By  giving  the  policy  and  receipt  to  the  broker, 
the  company  gave  him  no  authority  to  deliver  them,  without  pay- 
ment of  the  premium,  and  his  agreeing  to  give  Marland  credit  created 
the  contract  with  the  company."  The  converse  of  this  proposition 
certainly  is  that  the  broker  had  authority  to  deliver  the  poHcy,  upon 
receiving  the  premium,  and,  therefore,  a  payment  of  the  premium 
to  him  would  have  bound  the  company:  Lycoming  Insurance  Co. 
va  Ward,  8  Ins.  L.  J.,  603.  As  to  proofs  of  loss:  In  the  case  of 
Trask  va  State  Fire  and  Marine  Insurance  Co.  of  Pennsylvania 
(6  Casey,  198),  this  court  held,  that  where  a  policy  required  a  notice 
of  a  loss  to  be  given  forthwith,  a  notice  given  eleven  days  after  the 
the  fire  was  not  a  compliaace  with  the  condition  where  no  explana- 
tion of  the  delay  was  offered.  In  the  case  of  Edwards  va  Ins. 
Co.  (76  Penn.  St.,  380),  this  court  says:  ''This  rule  of  the  company 
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should  receive  a  reasonable  interpretation  to  mean  as  requiring  due 
diligence  under  all  the  circumstances;  that  there  should  be  no 
laches  or  unreasonable  delay,  and  in  this  respect  Trask  vs.  Ins.  Co 
seems  to  have  been  somewhat  harsh:"  Farmers'  Mutual  Ins.  Co.  ts. 
Moyer,  99  Penn.  St.,  441.  As  to  waiver,  Lycoming  Ins.  Co.  vs. 
Schreffler,  6  Wright,  188;  Franklin  Ins.  Co.  vs.  Updegrafl^  7  id.,  350; 
Lycoming  Mutual  Ins.  Co.  vs.  Schollenberger,  8  id.,  259;  Buckley 
Ta  Gkurettj  11  id.,  206;  Farmers'  Ins.  Co.  vs.  Taylor,  23  P.  P.  S., 
842.  As  to  title,  Ins.  Co.  vs.  Kobinson,  5  W.  N.  C,  24;  Krank  vs. 
Ins.  Co.,  8  id.,  53;  Ins.  Co.  vs.  Meckes,  10  id,  807;  Ins.  Co.  vs. 
Dougherty,  13  id,  270. 

Clakk,  J. 

The  Lebanon  Mutual  Insurance  Company,  by  way  of  defense 
against  the  payment  of  this  loss,  allege:  first,  the  title  to  the  prop- 
erty was  not  in  John  Erb;  second,  the  premium  for  the  insurance 
was  not  paid;  third,  the  premises  were  vacant  or  unoccupied  at  the 
time  of  the  fire;  fourth,  the  notice  of  the  loss  was  not  given  forth- 
with; and  fifth,  the  proofs  of  loss  were  not  forwarded  in  ten  days. 

The  property  insured  was  a  tannery,  situate  at  Port  Matilda,  in 
Centre  County;  the  title,  it  is  conceded,  has  been  in  one  Dr.  Myer, 
from  whom,  on  the  25th  of  April,  1882,  it  was  sold  by  the  sherifiT,  and 
purchased  by  John  G.  Love.  Before  the  sheriff's  return  of  the  sale. 
Love  agreed  to  sell  the  property  of  John  Erb,  the  plainti£f  below,  but 
by  some  blunder,  the  sheriff  returned  the  property  as  sold  to  Elizabeth 
J.  Erb,  instead  of  John  Erb,  and  made  the  deed  to  her.  John  Erb 
testified  that  he  made  the  contract  with  Love  for  his  own  benefit,  that 
he  paid  for  it  with  his  own  money,  and  that  the  letter  which  the  sheriff 
says  he  received,  directing  the  deed  to  be  made  in  the  name  of  his 
mother,  was  not  written  or  authorized  by  him.  Elizabeth  J.  Erb,  his 
mother,  testified  that  she  had  no  claim,  and  never  pretended  to  have 
any  claim  to  the  property;  that  she  neither  paid  nor  furnished  the 
money  to  pay  for  it,  and  that  she  never  knew  that  the  title  was  in  her 
name  until  the  fact  was  disclosed  during  the  trial  of  the  cause.  This 
testimony  was  wholly  uncontradicted,  and  the  learned  court  correctly 
instructed  the  jury  that  if  they  believed  the  facts  to  be  as  stated, 
the  title  of  John  Erb,  for  all  the  purposes  of  this  case,  was  sufficient. 
If  the  facts  alleged  are  assumed,  John  Erb  was,  in  equity,  the  abso- 
lute and  sole  owner  of  the  property;  he  held  in  trust  for  no  one,  but 
in  his  own  right,  and  was  entitled,  at  any  time,  to  a  conveyance.  The 
title  of  his  mother  was  the  bare  legal  title,  and  was  to  her  utterly 
and  absolutely  worthless.    It  was  not  essential  that  John  Erb  should 
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baye  been  invested  wit<h  the  legal  title  if  he  was  the  sole  beneficial 
owner  of  the  property:  Fire  Ins.  Co.  ts.  Wilgus,  7  Norr.,  107;  Penn- 
sylvania Fire  Ins.  Co.  vs.  Dougherty,  6  Out.,  668. 

The  second  ground  of  defense  is  equally  without  merit  One  of  the 
conditions  of  the  contract  is,  that  "  if  the  assured  shall  have  neglected 
to  pay  the  premium/'  the  policy  shall  be  null  and  void.  The  original 
negotiation  for  this  insurance  was  between  John  Erb  and  R  E.  Mun- 
son  &  Co.,  general  insurance  agents  and  brokers,  at  Phillipsburg,  Penn. 
The  application  and  survey  were  forwarded  by  R.  E.  Munson  &  Co.  to 
CUfford  B.  Pease,  an  insurance  broker  of  Boston,  Mass. ,  who  sent  them 
to  the  home,  office  of  the  Lebanon  Mutual  Insurance  Co.,  at  Jonestown, 
Penn.  Neither  Munson  &  Co.  nor  Pease  were  the  general  agents  of 
the  defendant  company,  nor  until  this  time  pretended  to  have  any 
authority  to  act  for  or  on  behalf  of  the  company.  On  the  5th  of  June, 
1862,  the  policy  in  suit,  containing  an  acknowledgment  of  the  receipt 
of  $30,  the  cash  premium,  was  by  the  company  executed  and  forwarded 
to  Clifford  B.  Pease,  the  Boston  broker,  who  was  thus  intrusted  with 
the  delivery;  although  not  the  agent  of  the  company  in  any  general 
sense,  he  thereby  became  the  agent  for  this  particular  purpose,  upon 
payment  of  the  premium.  The  agency  is  necessarily  impUed  from 
the  nature  of  the  transaction  itself;  the  poHcy  was  placed  in  his  hands 
for  the  very  purpose  of  delivery,  and  the  deHvery,  by  its  express 
terms,  was  conditioned  upon  payment  of  the  premium;  it  is  clear, 
therefore,  that  the  authority  of  Pease  was  limited  accordingly.  The 
paper  was  intrusted  to  him,  as  was  said  in  Marland  vs.  Eoyal  Ins. 
Co.  (21  P.  F.  S.,  396),  "to  be  handed  over  if  the  premium  was  paid." 
The  case  at  bar  is  readily  distinguishable  from  Pottsville  Co.  vs. 
Minnequa  Springs  Co.  (4  Out.,  137)  in  this,  that  it  was  there  stipu- 
lated the  insurance,  whether  original  or  continued,  should  not  be 
•considered  as  binding,  until  the  actual  cash  payment  of  the  premium 
''^nto  the  office  of  the  company;"  and  also,  that  the  premium  in  fact 
never  reached  the  person  whom  the  company  had  authorized  to 
receive  it.  The  company  might  have  retained  the  policy  until  the 
premium  was  paid,  or  they  might  have  sent  it  directly  to  the  in- 
sured, with  instructions  to  remit  the  amount;  in  either  case  the 
<^ntract  would  have  been  ineffective  until  the  condition  of  the  pol- 
icy was  complied  with;  but  they  chose  to  send  it  to  Pease,  with  an 
admowledgment  of  payment,  for  delivery  to  the  insured,  and  this 
act  of  the  company  must  be  taken  as  an  authorization  of  Pease  to 
receive  the  money.  We  find  no  case  involving  the  question  of  in- 
surance fall  and  clear  upon  this  point,  but  the  principle  is  one  of 
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general  aplication,  and  it  cannot  be  doubted  that  it  is  applicable 
here  with  like  force  and  effect  as  in  other  cases. 

Another  condition  of  the  policy  provided  as  follows:  "  This  policy 
will  not  cover  unoccupied  buildings — unless  insured  as  such — ^and  if 
the  premises  insured  shall  be  vacated  without  the  consent  of  this 
company  indorsed  hereon,  or  if  the  property  insured  be  a  manufac- 
turing eRtablishment  or  mill  running  in  whole  or  in  part  over  or 
extra  time,  or  running  at  night,  or  if  the  same  shall  cease  to  be 
operated  without  consent  of  the  company  indorsed  hereon,  this  pol- 
icy shall  cease  and  determine."  The  buildings,  it  is  conceded,  were 
not  unoccupied,  and  the  first  part*  of  the  clause  quoted  is,  therefore, 
wholly  inapplicable  to  this  case.  It  is  contended,  however,  as  the 
third  ground  of  defense,  that  the  tannery  had  ceased  to  be  operated 
as  such,  and  under  the  remaining  portion  of  this  clause  the  force  of 
the  policy  had  ceased  and  determined.  The  application  is  not  in 
evidence,  and  the  policy  does  not  disclose  that  the  insurance  was 
upon  an  establishment  in  operation ;  it  is  upon  a  tannery  building 
with  the  machinery,  boiler,  engine,  etc.  The  property  at  the  time 
of  the  fire  was  occupied  and  used  in  precisely  the  same  manner  and 
for  the  same  purpose  as  when  the  insurance  was  effected.  Thomas 
Weston  states,  however,  that  he  occupied  a  part  of  the  building  as  a 
shoemaker  shop  up  to  the  time  of  the  fire;  he  further  testified  that 
there  was  some  green  bark  left,  and  some  liquor  in  the  vats,  that 
would  have  gone  to  waste,  and  he  bought  some  h&lf-dressed  stock 
hides,  and  tanned  and  finished  them  out,  and  also  some  damaged 
hides  that  had  been  left  in  the  vats,  and  that  some  of  them  were  left, 
a  half  dozen  or  so,  at  the  time  of  the  fire;  that  he  occupied  the  fur- 
nishing room  every  week,  more  or  less,  for  the  purposes  stated. 
Under  these  circumstances,  the  court  was  clearly  right  in  saying  to 
the  jury,  that  there  was  no  such  non-compliance  with  the  above 
cited  condition  of  the  policy  as  would  defeat  the  plaintiff's  recovery. 

As  to  the  fourth  and  fifth  grounds  of  defense  little  need  be  said. 
The  eighth  condition  of  the  policy  provides:  "Persons  having  a 
claim  under  this  policy  shall  give  immediate  notice  thereof  to  the 
company,  and  within  ten  days  thereafter  render  a  particular  account 
and  proof  thereof,  signed  and  sworn  to  by  them,  setting  forth,"  etc. 
"And  until  such  proofe  as  above  required  are  produced,  and  exami- 
nations and  appeals  permitted,  the  loss  shall  not  be  payable."  The 
fire  occurred  Thursday,  10th  August,  1882,  and  the  property  was 
totally  destroyed.  The  plaintiff  resided  in  Phillipsburg,  some  twelve 
miles  distant;  hearing  of  the  loss  on  Monday  following,  14th  Au  ust, 
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1882,  he  employed  R  R  Munsony  Esq.,  to  forward  formal  notice  to 
the  company  by  mail  To  this  notice  the  company  replied  aa 
follows: — 

LebanoK)  Pa..,  Aug.  24,  1882. 
B.  £.  MUNSON,  Esq. : 

Deab  Sib  :— Toots  of  the  14th  inst.  was  sent  to  me  and  upon  examination 
I  find  that  the  preminm  on  No.  20,934  spe.  1,952  has  not  been  paid  at  our 
office,  and  therefore,  no  liability  could  exist.  The  policy  was  dated  June 
5th,  '82 — ^being  over  seventy  days  ago.  We  could  not  under  any  circum- 
stances ever  take  the  case  under  consideration. 

Respectfully  yours, 

D.  M.  Karmany. 

The  notice  of  the  loss  was  certainly  given  within  a  reasonable  time 
under  the  circumstances,  and  this  is  all  that  can  be  required;  and  aa 
the  company,  in  their  reply,  expressly  repudiate  all  responsibility  for 
the  loss  on  other  grounds  and  decline,  under  any  circumstances,  even 
to  take  the  case  into  consideration,  it  was  certainly  unnecessary  to 
furnish  any  proofis.  ''Waiver  of  the  proof  of  loss  required  in  a  pol- 
icy may  be  inferred  from  any  act  of  the  insurer,  evincing  a  recognition 
of  liability,  or  a  denial  of  obligation,  exclusively  for  other  reasons:" 
Pennsylvania  Co.  vs.  Dougherty,  6  Out.,  568;  Inland  Ck).  vs.  Stauffer, 
9  Oasey,  397;  Lycoming  Co.  va  Schollenberger,  8  Wright,  259; 
Home  Co.  vs.  Davis,  2  Out,  280;  Franklin  Co.  vs.  Flynn  et  aL,  id., 
627.  Proofs  of  loss  are  but  conditions  precedent  to  the  bringing  of 
an  action,  and  not  of  the  insurance,  and  if  waived,  the  action  may  be 
brought  without  any  effort  at  compliance  with  this  requirement 

The  judgment  is  affirmed. 
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Appeal  from  Pike  Circuit  Court, 


INDIANA  mS.  CO. 

CAROLINE  CAPEHART.*; 

A  reply  setting  forth  the  existence  of  an  agency  in  the  county  in  which  suit  is 
brought  and  service  on  such  agent  is  enough  to  give  the  court  in  that 
county  prima  fEMsie  jurisdiction. 

Where  plaintiff  avers  performance  of  conditions  regarding  proofs  in  one  para- 
graph and  a  waiver  of  the  conditions  in  another,  issue  is  completed  by  a 
general  denial  without  the  necessity  of  a  special  affirmative  answer. 

Where  an  adjuster  estimates  the  amount  of  loss,  pre];>ares  a  written  statement 
in  the  nature  of  an  examination  for  claimant  to  sign,  and  assures  her  that 
there  is  nothing  more  to  do,  this  is  a  waiver  of  proof  of  loss,  where  the  pol- 
icy provides  that  insured  shi^  at  request  submit  to  an  examination. 

An  adjuster  authorized  to  make  such  an  examination  has  power  to  waive 
further  proofs  therefkfter,  even  when  the  policy  provides  that  agents  have 
no  power  to  waive  its  conditions  without  written  indorsement  thereon. 

MiTOHELL,   J. 

To  a  complaint  founded  on  a  policy  of  insurance  the  appellant 
pleaded  in  abatement  of  the  action,  that  it  was  a  domestic  corpora- 
tion, having  its  principal  office  in  the  city  of  Indianapolis;  and  that, 
at  the  time  the  suit  was  commenced,  it  had  no  office  or  agent  for 
the  transaction  of  business  in  the  county  of  Pike,  where  the  suit 
was  commenced.  To  this  plea  the  plaintiff  below  replied  that  at 
the  time  the  policy  in  suit  was  issued,  one  Johu  M.  Doyle  was  the 
duly  authorized  agent  of  the  appellant  in  and  for  the  county  of  Pike, 
and  as  such  signed  and  deliyered  the  policy  which  was  the  founda- 

•  nedaioii  rendand,  September  32, 1S86. 
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tion  of  the  action;  that  after  the  loss  occurred,  Doyle,  who  was  still 
the  appellant's  agent,  attempted  to  negotiate  a  settlement  of  its  lia- 
bility under  that  policy;  that  after  the  complaint  was  filed  a  sum- 
mons was  duly  issued  and  served  on  Doyle,  "  who  was  the  agent  of 
the  defendant  as  aforesaid,"  and  that  there  was  at  the  time  no  other 
officer  or  agent  of  the  defendant  in  Pike  County.  The  repHcation 
contained  an  averment  that  service  was  also  had  Upon  the  president 
of  the  company  in  Marion  County.  The  court  overruled  a  demurrer 
to  this  reply,  and  this  ruUng  is  urged  as  a  ground  for  reversal 

Section  309  of  the  Civil  Code  provides,  in  substance,  that  when  a 
corporation  has  an  office  or  agency  in  any  county  for  the  transaction 
of  business,  any  action  growing  out  of  the  business  of  such  office  may 
be  brought  in  the  county  where  the  office  or  agency  is  located,  and 
service  upon  any  agent  or  clerk  employed  in  such  office  shall  be  suf- 
ficient service  upon  the  principal  Fairly  construed,  the  reply 
amounts  to  nothing  more  than  an  argumentative  denial  of  the  plea 
in  abatement.  It  shows  that  at  the  time  the  policy  was  executed,  as 
well  as  after  the  loss  occurred,  and  when  the  summons  was  issued 
and  served,  Doyle  was  the  agent  of  the  appellant  in  Pike  County. 
This  was  all  that  was  required  to  give  the  circuit  court  in  Pike 
County  jurisdiction  of  the  defendant  by  its  process.  We  agree  with 
appellant's  counsel  that  an  agency  must  have  existed  at  the  time 
suit  was  commenced.  The  reply  sufficientiy  shows  that  it  did  exist 
Upon  a  trial  of  the  issue  joined  on  the  plea  in  abatement,  the  court 
found  for  the  plaintiff,  and  gave  judgment  that  the  defendant  should 
answer  over. 

In  the  policy  under  which  the  loss  occurred  there  was  a  stipula- 
tion to  the  effect  that,  as  soon  after  a  loss  as  possible,  the  assured 
should  render  a  particular  statement  under  oath,  giving  such  in- 
formation as  the  assured  may  have  been  able  to  obtain  concerning 
the  origin  and  circumstances  of  the  fire;  stating  also  the  titie  and  in- 
terest of  the  assured  and  others  in  the  property,  together  with  its 
value.  It  also  provided  that  the  daim  should  not  be  due  or  payable 
until  sixty  days  after  the  full  completion  of  all  the  foregoing  require- 
ments contained  in  the  policy.  In  the  first  paragraph  of  the  com- 
plaint it  was  averred,  generally,  that  the  plaintiff  had  performed  all 
the  conditions  of  facts  which  amounted  to  a  waiver  of  the  conditions 
requiring  formal  proofe  of  loss,  etc.  On  motion,  this  paragraph  of 
the  answer  was  stricken  out. 

This  ruling  is  presented  as  a  subject  for  consideration.  Furnish- 
ing the  proofs  stipulated  for  in  the  policy  was  a  condition  precedent 
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to  the  plamtiff's  right  of  recovery.  The  claim  for  loss  was  not  due 
until  sixty  days  after  such  proof  was  famished.  It  was  therefore 
essential  to  the  sufficiency  of  the  complaint  that  the  plaintiff  should 
affirmatively  show  a  performance  of  the  conditions  upon  which  the 
claim  matured,  or  that  a  performance  had  been  waived:  Board  etc. 
Ts.  Hammond,  83  Ind.,  453;  Home  Ins.  Co.  vs.  Duke,  48  Ind.,  418. 
The  plaintiff  having  averred  performance  in  one  paragraph,  and  a 
waiver  of  the  conditions  in  the  other,  the  issue  in  that  regard  was 
completed  by  the  general  denial,  without  the  necessity  of  a  special 
affirmative  answer.  There  was,  therefore,  no  error  in  sustaining  the 
motion  to  strike  out  the  answer  which  set  up  failure  to  perform  the 
conditions  by  making  proof,  etc. 

Lastly,  it  is  claimed  that  the  evidence  does  not  sustain  the  verdict 
of  the  jury,  and  that  hence  the  court  erred  in  overruling  appellant's 
motion  for  a  new  trial  The  point  chiefly  contested  was  whether  or 
not  there  had  been  a  waiver  of  the  conditions  of  the  policy  requir- 
ing proofe  of  loss.  Appellant  insists — First,  that  the  evidence  fails 
to  show  a  state  of  facts  which  in  themselves  constitute  a  waiver; 
Second,  that  the  special  agent  who  waived  the  proofs  of  loss  had  no 
authority  to  that  end,  even  conceding  that  the  facts  proved  consti- 
tute a  waiver.  Concerning  the  first  proposition  the  plaintiff  testified 
that  immediately  after  the  fire  she  gave  notice  of  the  loss  to  the  local 
agent  from  whom  she  had  received  her  policy;  that  shortly  there- 
after a  Mr.  Fulton,  who  represented  himself  to  be  the  adjuster  of  the 
insurance  company,  came  to  the  town  in  which  the  plaintiff  resided, 
examined  duplicate  bills  of  her  stock,  which  she  had  procured,  and 
made  an  estimate  of  her  sales,  and  the  amount  of  stock  on  hand  at  the 
time  of  the  fire.  He  then  prepared  a  written  statement,  which  she 
signed  and  verified,  and  which  Mr.  Fulton  retained.  Thereupon  he 
told  her  that  she  had  nothing  more  to  do;  that  the  company  would 
settle  the  loss  satisfactorily;  and  that  she  would  receive  a  check  for 
the  money  in  a  short  time.  The  testimony  of  Mrs.  Capehart,  although 
contradicted  to  some  extent  by  Mr.  Fulton,  is  corroborated  by  Mrs 
Weldon.  The  jury  evidently  accepted  her  statement  as  true. 
Assuming  the  facts  to  be  as  detailed  by  the  plaintiff,  the  finding 
that  there  was  a  waiver  of  the  stipulation  requiring  preliminary 
proo&  of  loss  other  than  the  written  statement  taken  by  Mr.  Fulton 
is  abundantly  sustained.  The  policy  contained  a  stipulation  that  the 
assured  should  submit  to  an  examination  under  oath,  at  the  request 
of  the  company.  This  was  inserted,  doubtless,  with  the  view  that 
the  company  would  thereby  be  enabled  to  attaiu  more  full  and  com- 
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plete  proofs  concerning  the  origin  and  circumstances  of  any  fire 
which  might  occur,  and  the  nature  and  extent  of  the  loss,  than  would 
be  afforded  by  the  formal  proo&  which  the  assured  might  furnish. 
Haying  taken  and  retained  in  its  possession  the  examination  so  pro- 
vided for,  the  production  of  other  preliminary  proofe  was  rendered 
practically  useless,  and,  having  notified  the  plaintiff  that  nothing 
further  would  be  required  of  her,  it  must  be  deemed  that  the  facts 
constituted  a  waiver:  Insurance  Company  vs.  Fay,  22  Mich.,  467; 
Priest  vs.  Insurance  Company,  3  Allen,  602;  Oans  v&  Insurance 
Company,  43  Wis.,  108;  Badger  vs.  Insurance  Company,  49  Wis., 
396;  Same  Case,  5  N.  W.  Rep.,  848. 

The  proof  does  not  show  what  the  precise  powers  of  Mr.  Fulton 
were,  but  it  is  not  denied  that  he  was  acting  for  the  company  when 
he  took  the  examination  or  sworn  statement  of  Mrs.  Capehari  He 
had  been  employed  by  the  appellant  to  adjust  losses,  and  having  the 
authority  as  it  is  conceded  he  had,  to  act  upon  the  subject  of  taking 
proof  concerning  the  loss,  it  must  be  held  that  he  had  power,  after 
making  the  examination  provided  for  in  the  poHcy,  to  dispense  with 
the  other  proofs  stipulated  for  therein:  ^tna  Insurance  Co.  vs. 
Shryer,  85  Ind.,  362,  and  cases  cited. 

Counsel  for  appellant,  however,  contend  that  the  agent*  had  no 
power  to  waive  the  production  of  other  proofs,  because  the  policy 
contained  on  its  face  the  following  printed  stipulation:  ''  No  agent 
has  power  to  waive  any  condition  of  this  contract  unless  by  written 
indorsement  thereon."  We  are  not  required  in  this  case  to  enter 
into  an  examination  of  the  power  of  agents  to  waive  conditions  con- 
tained in  insurance  contracts,  by  acts  in  pais,  when  such  contracts 
contain  stipulations  concerning  the  power  of  its  agents  of  the  char- 
acter above  referred  to.  It  is  sufficient  to  say  that  limitations  of 
the  character  above  set  out  are  usually  held  to  refer  to  the  power  of 
agents  to  waive  such  conditions  in  the  poHcy  as  are  of  the  essence 
of,  and  enter  into  and  form  a  part  of,  the  contract  of  insurance; 
such  are  essential  to  make  the  contract  obligatory  and  binding  be- 
tween the  parties  in  the  first  instance,  and  those  upon  its  continuing 
force  and  obligation  are  dependent,  unless  a  loss  occurs.  Concern- 
ing conditions  of  that  description,  and  the  power  of  an  agent  to 
waive  them  except  in  the  manner  provided,  much  discussion  and 
some  contrariety  of  opinion  may  be  found:  Blake  vs.  Exchange 
Mut.  Ins.  Co.,  12  Gray,  266;  Viele  vs.  Gtermania  Insurance  Co.,  26 
Iowa,  9;  Palmer  vs.  Ins.,  44  Wis.,  201;  Insurance  Company  vs.  Staats, 
102  Pa.  St.,  529;  Insurance  Co.  vs.  Weiss,  106  Pa.  Si,  20. 
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Stipalatioiis  whioh  do  not  properly  amount  to  conditions  upon 
which  the  inception  or  obligation  of  the  contract  depends  and  which 
merely  require  that  something  should  be  done  by  the  assured  in  the 
way  of  furnishing  proofe  or  information  to  the  insurer  regarding  the 
circumstances  and  origin  of  the  fire,  the  nature  and  extent  of  the 
loss  may  be  and  are  waived  when  other  proofe  or  information  in 
respect  to  the  same  matter  is  accepted  or  received  without  objec- 
tion by  an  agent  of  the  company  who  is  duly  authorized  to  act  with 
reference  to  that  subject:  Franklin  Fire  In&  C!o.  vs.  Chicago  Ice  Co., 
36,  Md.,  102;  Same  case,  11  Amer.  Beport,  468;  May  Ins.,  par.  511. 

The  purpose  of  requiring  proofs  of  loss  by  the  assured  having 
been  subserved  in  a  manner  provided  for  in  the  policy,  the  agent  of 
the  company  charged  with  the  duty  of  inquiring  concerning  that 
very  matter  having  made  inquiry,  and  having  induced  the  insured 
to  believe  that  no  other  proof  would  be  required,  the  company  must 
now  be  held  estopped  to  say  that  such  agent  was  not  authorized  to 
dispense  with  the  formal  proo&  stipulated  for  in  the  policy  by  ac- 
cepting for  the  company  other  proofs  in  its  stead. 

There  was  no  error.    Judgment  is  affirmed  with  costs. 
Judgment  affirmed. 
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PHOENIX  INSURANCE  COA 

JOHN  B.  LA  POINTE  * 

Where  the  qnestion  in  dispate  was  the  agent's  knowledge  of  an  inonmbranee,  a. 
report  sent  to  the  company  representing  the  property  as  nnencnmbered, 
but  made  not  by  the  agent  with  whom  insured  negotiated,  bnt  by  his 
partner  from  information  derived  from  him  or  from  some  other  source,  is 
not  admissible  as  evidence. 

Evidence  as  to  other  property  destroyed  not  covered  by  insurance  was  ad- 
missible to  rebut  the  theory  that  insured  did  not  endeavor  to  save  property 
and  was  in  any  other  case  immateriaL 

It  is  not  error  to  refuse  instruction  that  the  interest  of  a  particular  witnesa 
should  be  considered  as  affecting  his  credibility. 

Refusal  to  nve  an  instruction  will  only  justify  reversal  when  it  appears  that 
the  result  of  the  trial  might  have  been  materially  affected. 

RoBEBT  Rat  and  John  S.  Melleb,  attorneys  /orAppellanL 
Messrs.  Abbott,  Oliveb  &  Showalteb,  attorneys  for  Appellee, 

Shope,  J. 
At  the  time  of  issuing  the  policy  of  insurance  sued  upon  there 
was  a  chattel  mortgage  upon  the  property  insured  to  secure  $1,000, 
prcTiously  given  by  appellee  to  Lewis  Hartman,  agent,  and  which 
remained  a  lien  thereon  at  the  time  of  the  loss.  No  mention  is  made 
of  this  mortgage  in  the  policy  and  it  was  insisted  that  the  policy 
was  therefore  void.  To  this  it  was  replied  that  before  the  accept- 
ance of  the  premium  by  appellant  company  or  issuing  the  policy, 
the  company  had  notice  of  the  incumbrance.  There  was  sharp 
conflict  in  the  evidence  as  to  such  noticce,  the  witness  for  appellee 

«  Opinion  filed.  October  6, 1886. 
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testifymg  that  at  the  time  of  the  application  for  insiirance  by  appel- 
lee, and  the  agreement  to  insure,  appellee  told  the  agent  of  apx)ellani 
of  the  mortgage  folly,  and  the  agent  replied  it  would  make  no 
difference  in  the  company  taking  the  risk.  The  agents  of  the  com- 
pany deny  this,  and  testify  that  the  first  knowledge  they  had  of  any 
incumbrance  on  the  property  was  after  the  fire.  There  is  no  con- 
tention that  the  company  is  not  liable  if  the  agent  had  such  notice, 
and  it  will  therefore  be  unnecessary  to  discuss  that  branch  of  the 
case. 

It  appears  that  appellant  company  requires  its  agents  to  make 
reports  to  its  home  office  of  all  matters  material  to  the  risk  upon 
which  the  company  acts  in  determining  upon  its  acceptance  or 
rejection  of  the  insurance.  At  the  trial  below,  as  part  of  the 
res  gestsB  as  it  is  contended,  appellant  company  offered  in  evidence 
a  written  report  by  the  agents  of  this  risk  made  to  the  company,  in 
which  it  is  represented  that  the  property  proposed  to  be  insured 
was  unincumbered,  which  on  objection  was  excluded  by  the  court. 
This  ruling  is  assigned  for  error.  It  is  proved  and  not  denied  that 
the  agreement  to  insure  was  made  ''  about  the  last  of  May,"  and  the 
report  mentioned  was  mailed  to  the  company  on  the  18th  day  of 
June,  but  it  does  not  appear  when  it  was,  in  fact,  made  out  by  the 
agent.  It  is  not,  however,  pretended  that  it  was  made  at  the  time 
of  the  agreement  to  insure,  or  in  appellee's  presence,  or  that  he  had 
any  knowledge  of  it  whatever.  It  is  shown  by  the  testimony  of  the 
agent,  Smith,  that  he  made  the  report,  and  that  he  at  no  time  had 
any  conversation  with  appellee  in  reference  to  the  insurance  until 
the  night  of  the  fire.  It  is  claimed  by  both  Smith  and  Wilder 
appellant's  agents,  that  Wilder  alone  arranged  with  appellee  for  the 
iQsurance.  Thus  it  will  be  seen,  not  only  that  this  report  was  not 
made  as  part  of  the  transaction  with  appellee  relating  to  the  insur- 
ance, but  must  have  been  made  by  Smith  from  information  derived 
from  Wilder  or  some  other  source.  It  was  no  part  of  the  res  gestse 
and  was  properly  excluded.  The  plaintiff  was  permitted,  against 
the  objection  of  defendant,  to  testify  what  property  other  than  that 
covered  by  the  policy  was  in  his  building  and  destroyed.  This  is 
also  assigned  for  error.  There  is  no  pretense  that  any  such  i>roperty 
was  included  by  the  jury  in  their  assessment  of  damages.  The  evi- 
dence shows  without  contradiction  that  property  covered  by  the 
policy  in  excess  of  $1,000  was  consumed.  If  the  evidence  objected 
to  tended  to  rebut  the  theory  of  defense,  that  the  insured  property 
was  lost  by  reason  of  the  failure  of  appellee  to  use  his  best  endeavor 
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to  save  the  same,  it  was  clearly  admissible;  but  if  it  did  not  so  tend, 
it  was  immaterial,  and  appellant  was  not  prejudiced  thereby. 

The  next  point  urged,  that  appellee  did  not  giiTe  notice  and  make 
proof  of  loss  as  required  by  the  terms  and  condition  of  the  policy, 
presents  a  question  of  fact  with  which  we  can  have  no  concern. 
The  question  was  fairly  submitted  to  the  jury  by  the  trial  court 

It  is  next  urged  the  court  erred  in  refusing  appellant's  fourth  in- 
struction, which  is  as  follows: —  . 

An  instruction  covering  the  question  of  the  burden  of  proof  was 
given. 

It  is  always  competent  to  show  the  interest  of  the  witness  **  as 
affecting  his  credibility,"  and  such  interest  in  the  result  of  the  liti- 
gation is  a  proper  element  for  the  consideration  of  the  jury. 

The  practice  of  singling  out  witnesses  in  an  instruction  of  this 
character,  when  the  credibility  of  others  testifying  in  the  case  may 
also  be  affected  by  their  interests,  has  frequently  been  criticised  by 
the  courts. 

In  Ammerman  vs.  Teeter  (49  ILL,  402),  cited  by  counsel  for  appel- 
lant, in  speaking  of  an  instruction  naming  the  wituess,  the  court 
says:  "Vfe  must  presume  that  the  judge  trying  the  case  would  not 
give  such  an  instruction  unless  the  manner  of  the  witness  justified 
and  called  for  ii"  Then  the  instruction  related  to  the  conduct  of 
the  witness  in  court  as  well  as  to  his  interest. 

We  are  not  called  upon  to  determine  whether  the  giving  of  this 
instruction  would  have  been  erroneous;  it  often  happens  that  the 
giving  of  an  instruction  would  not  constitute  reversible  error  where 
the  refusal  of  such  instruction  would  not  be  improper. 

There  is  nothing  apparent  here  calling  for  or  justifying  the  court 
in  departing  from  the  correct  practice. 

The  interest  of  the  witness  named  in  the  instruction,  it  is  conceded, 
was  proper  for  the  consideration  of  the  jury;  but  if  their  testimony 
is  believed,  it  might  well  be  that  the  agents  of  the  company  would 
be  responsible  to  the  company,  and  at  least  they  would  be  greatly 
interested  in  maintaining  the  correctness  of  their  report  to 
the  company  upon  the  faith  of  which  the  company  had  acted  in 
insuring  appellee's  property.  The  instruction  under  consideration, 
if  given,  would  give  undue  prominence  to  facts  alleged  as  operating 
to  discredit  appeUee's  witnesses,  while  it  ignored  corresponding 
causes  alleged  to  affect  the  credibility  of  witnesses  for  appellant 

When  there  is  a  conflict  in  the  evidence  so  that  the  issue  must  be 
determined  from  a  consideration  of  the  credibility  of  the  witnesses, 
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the  infltructions  on  that  branch  of  the  case  should  be  so  framed  as 
to  fairly  present  tlie  rules  of  law  applicable,  and  leave  it  to  the  juiy 
to  apply  them  impartially  under  tiie  evidence.  We  are  of  opinion 
the  instruction  was  properly  refused. 

Again,  it  has  been  repeatedly  held  by  this  court  that  to  justify  a 
reversal  because  of  the  refusal  of  the  lower  court  to  give  an  instruc* 
tion,  it  must  appear  that  if  it  had  been  given  the  result  of  the  trial 
might  have  been  materially  affected  thereby.  We  have  with  this 
principle  in  view,  carefully  examined  the  evidence  iu  this  record, 
and  are  satisfied  that  substantial  justice  has  been  done.  That  the 
loss  was  an  honest  one  without  the  fault  of  appellee,  is  not  seriously 
disputed;  and  we  cannot  see  bow,  upon  any  just  consideration  of 
the  evidence,  a  different  result  could  have  been  reached.  The  re- 
fusal of  the  instruction  for  this  reason  also  furnishes  no  ground  for 
reversal;  see  Chicago  &  E.  HI.  By.  Co.  vs.  Bung,  104  IlL,  641;  Chi- 
cago A  W.  L  By.  Co.  vs.  Dooling,  96  HI,  203;  Hubner  vs.  Feige,  90 
HL,  208.    The  judgment  of  the  appellate  court  is  affirmed. 
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SUPREME  COURT  OP  MIOHIQAN. 


PANGBORN 

CONTINENTAL  INS.  CO.*  J 

The  insared  represented  in  the  application  that  he  was  owner  in  fee  simple. 

MM,  That  buildings  annexed  to  freehold  are  real  estate,  and  the  representa- 
tion was  in  effect  that  the  title  to  the  land  was  in  fee. 

Jdeld,  That  evidence  was  admissible  to  show  the  deed,  though  exouted,  had 
never  been  delivered,  but  was  deposited  for  delivery  conditional  upon  sat- 
isfactory care  of  his  rather  and  mother,  to  be  determined  after  their  death. 

"When  the  insured  failed  to  produce  a  receipt  given  for  the  deed  from  the 
partv  holding  it,  it  was  competent  for  the  defense  to  show  its  contents  by 
parol. 

WiNSOB  &  Snoveb,  for  Plaintiff, 

F.  A.  Bakbb   (Chas.  L.  Hall  of  Counsel),  for  D^endant. 

Chahplin,  J. 

The  plaintiff  declared  upon  a  policy  of  insurance  issued  by  the 
defendant.  The  defense  was  the  general  issue,  and  notice  that  in 
the  application  upon  which  tiie  policy  was  issued  the  plaintiff  rep- 
resented that  he  was  the  owner  in  fee-simple  of  the  property  on 
which  the  buLLdings  insured  were  situated,  and  that  they  were  only 
incumbered  to  the  amount  of  $500,  whereas,  in  truth  and  in  fact, 
said  plaintiff  did  not  own  the  property  in  fee-simple,  and  had  no 
ownership  of  said  property,  and  the  same  was  incumbered  to  the 
amount  of  $700  and  upwards,  as  was  well  known  by  plaintiff. 

Upon  the  trial  no  question  was  made  respecting  the  loss  by  fire  of 
the  subjects  insured,  and  no  contest  was  made  over  their  value, 
The  issue  was  confined  to  a  very  narrow  compass,  and  related  solely 
to  that  raised  by  the  notice.  The  plaintiff  introduced  deeds  showiog 
a  chain  of  title  from  the  State  of  Michigan  to  the  plaintiff  of  the  S. 
E.  i  of  the  N.  E.  ^  of  section  20,  in  township  16  N.,  range  13  E., 
upon  which  the  buildings  and  property  insured  were  situated. 

•  Dedaion  rendered,  October  T«  1880. 
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To  show  the  representations  made,  the  defendant  introduced  the 
application  upon  which  the  policy  was  issued.  The  fifth,  sixth,  and 
eighth  questions  and  answers  were  as  follows:  "(5)  Title.  Have 
jou  the  fee-simple  title  ?  Yes.  If  not>  what  kind  of  a  titie  have 
jou?  (6)  Incumbrance.  Is  the  property  incumbered?  Yes.  If 
so,  in  what  amount?  $500.  When  due?  1883."  ''(8)  Cash  value 
of  the  land  and  buildings,  $4,500.  No.  of  acres?  160.  How  long 
liave  JOU  owned  the  premises  ?    Five  years." 

Buildings  permanentiy  annexed  to  the  freehold  are  regarded  as  real 
estate,  and  the  representations  contamed  in  the  application  unques- 
tionably constituted  a  warranty  that  plaintiff  was  the  owner  in  fee- 
simple  of  the  land  upon  which  the  building  insured  was  situated. 
If  he  did  have  the  titie  in  fee-simple  to  such  land,  there  was  no  false 
representation  with  respect  to  such  ownership.  If  the  representa-* 
tion  of  quantity  was  relied  upon  as  a  warranty,  and  its  falsity  as  a 
defense,  defendant  should  have  set  it  up  in  its  notice.  Under  the 
rules  established  by  this  court,  the  defendant  must  confine  himself 
to  the  fraud  or  falsehood  alleged  in  his  notice.  It  was  therefore 
immaterial  whether  plaintiff  was  or  was  not  the  owner  of  other  land 
than  the  forty  acres  upon  which  the  building  insured  stood. 

After  the  plaintiff  had  introduced  evidence  tending  to  prove  the 
execution  and  delivery  of  the  deed  from  Barbara  Pangborn  to  him, 
the  defendant,  to  rebut  ^uch  evidence,  and  prove  the  fact  set  up  in 
its  notice,  offered  evidence  tending  to  prove,  as  its  counsel  claimed, 
that  such  deed  had  never  been  delivered,  or  ever  had  any  legal  ef- 
fect, by  offering  to  prove  that  this  deed  was  placed  or  deposited  in 
.  the  hands  of  Henry  Pangborn,  to  be  held  and  kept  by  him  during 
the  life  of  Barbara  Pangborn  and  Mr.  Pangborn,  the  father  and 
mother  of  plaintiff  and  after  their  death  to  be  delivered  to  plaintiff 
provided  plaintiff  should  have  fed,  clothed,  and  cared  for  his  mother 
and  father  to  the  time  of  their  death  in  a  manner  satisfactory  to 
Henry  Pangborn.  Barbara  Pangborn  and  her  husband  were  living 
with  plaintiff  at  the  time  the  insurance  was  effected,  and  at  the  time 
of  the  losa  It  was  competent  for  the  defendant  to  show,  if  he 
could,  that  Barbara  Pangborn  delivered  the  deed  to  Henry  Pang- 
born to  hold  until  performance  by  plaintiff  of  some  condition,  and 
io  be  delivered  to  him.  If  the  defendant  could  establish  this  fact, 
and  show  the  condition  had  not  been  jjerformed,  the  defense  of 
want  of  titie  in  fee-simple  would  be  established.  It  was  therefore 
proper  for  counsel  for  defendant  to  inquire  of  plaintiff,  on  cross- 


Digitized  by  LjOOQ  IC 


64  Beport  of  Decisions.  [Jan. 

examination,  what  the  deed  was  put  into  his  brother^s  hands  for. 
It  was  proper  cross-examination. 

The  evidence  showed  that  when  the  adjuster  called  upon  the 
plaintiff  to  adjust  the  loss  he  requested  to  be  shown  the  deed  from 
plaintiff's  mother  to  him,  and  that  plaintiff  told  the  adjuster  that  it 
was  held  by  his  brother,  and  that  he  held  his  brother's  receipt  there- 
for, which  he  showed  to  the  adjuster^  and  he  made  a  written  mem- 
orandum of  its  contents.  Notice  had  been  seiTed  upon  plaintiffs 
counsel  to  produce  this  paper,  and,  during  the  cross-examination  of 
plaintiff  defendant's  counsel  called  for  the  production  of  the  paper. 
Counsel  for  plaintiff  did  not  produce  such  paper,  and  disclaimed  all 
knowledge  of  any  such  paper.  Counsel  for  defendant  then  asked 
this  question  of  the  plaintiff:  "  Now,  Mr.  Pangbom,  did  you  on  that 
occasion  show  to  Mr.  Willard  a  paper  signed  by  Barbara  Pangbom, 
your  mother,  bearing  date  the  fifteenth  day  of  March,  1882,  the 
same  as  this  deed,  providing  that  Henry  Pangbom  was  to  hold  this 
deed,  and  it  was  to  be  delivered  to  you  at  the  death  of  Barbara 
Pangbom,  your  mother,  and  her  husband,  provided  you  supported 
and  cared  for  them  during  their  natural  lives  according  to  the  sat- 
isfaction of  Henry  Pangbom?"  The  question  was  objected  to  by 
plaintiffs  counsel  as  not  proper  cross-examination.  The  objection 
was  sustained  by  the  courts  and  the  question  was  excluded.  This 
ruling  was  erroneous,  veithin  repeated  decisions  of  this  court: 
Chandler  vs.  Allison,  10  Mich.,  460;  Dann  v&  Cudney,  13  Mich.,  239; 
Detroit  &  M.  R  Co.  vs.  Van  Steinburg,  17  Mich.,  99;  Steams  vs. 
Vincent,  50  Mich.,  221;  s.  c,  16  N.  W.  Rep.,  86. 

The  defendant  attempted  to  show  by  parol  testimony  the  contents 
of  the  paper  held  by  the  plaintiff  from  his  brother  concerning  his 
custody  of  the  deed,  and  the  condition  upon  which  he  held  it,  but 
such  testimony  was  excluded  as  being  incompetent  The  original 
was  admitted  to  have  been  in  the  possession  of  the  plaintiff  and 
we  think  the  notice  was  sufficiently  certain  to  call  upon  the  plaintiff 
to  produce  the  paper,  and  (ipon  his  neglect  or  refusal  to  do  so,  it 
was  competent  to  show  its  contents  by  parol  The  controversy  was 
over  the  delivery  of  the  deed.  This  involved  the  intention  of  the 
grantor,  and  all  testimony  bearing  upon  that  question  should  have 
been  admitted.    For  these  errors  there  must  be  a  new  trial 

We  discover  no  error  upon  the  question  of  incumbrances.  It  was 
properly  submitted  to  the  jury  under  the  evidence. 

13ie  judgment  will  be  reversed,  with  costs,  and  a  new  trial  ordered. 

The  other  justices  concurred. 
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SUPEEME  OOUBT  OF  MIOfflGAN. 


BOBINSON  AND  ANOTHEB 

vs, 
FIRE  ASS'S  OF  PHTLABELPHIA, 


.1 


1  lie  policy  proYided  that  it  ahonld  be  void,  unless  consent  were  obtained  in 
WTitiDg,  in  case  "the  insured  should  have  or  shall  hereafter  obtain  any 
policy  or  agreement  for  insurance,  whether  valid  or  not. 

Seldf  That  the  x>oIicy  was  avoided  by  taking  out  another  which  was  obtained 
and  shown  to  the  aeent,  without  objection  by  the  latter,  after  failing  to 
negotiate  with  him  &r  the  additional  insurance  at  a  satisfactory  rate. 

Walteb  S  Powsbs  and  Diosinbon,  Thubbeb  &  Hosmeb,  for  Fltmiiff^. 

NoBBiB  &  TJhl,  for  Defendant, 

Sherwood,  J. 

This  is  on  addon  on  a  policy  of  insurance  issued  bj  the  defend- 
ant to  Badiel  A.  E^anago,  and  assigned,  after  loss,  to  the  plaintiffi. 
The  declaration  counted  on  the  policy  and  alleged  an  assignment  of 
the  same  to  the  plaintiffs  after  loss.  The  plea  was  the  general  issue, 
ivith  the  following  notice  given  thereunder:  "You  will  please  take 
notice  that  on  the  trial  of  said  cause  the  above-named  defendant  will 
give  in  evidence,  and  insist  in  its  defense,  that,  at  the  time  of  the 
alleged  destruction  and  damage  of  the  property  claimed  in  plaintifls' 
declaration  to  have  been  destroyed  and  damaged  by  fire,  as  in  said 
declaration  set  forth,  none  of  said. claimed  to  be  insured  property 
mw  so  destroyed,  as  alleged  in  said  declaration;  that  said  property 
had,  prior  to  the  said  fire  reaching  it,  been  all  removed  to  a  place  of 
■afety,  and  was  not  in  any  wise  damaged  or  destroyed,  of  which 

•  Dedaion  T«iid«red.  Ootob«r  14,  mH  ' 

VOL.  XVI.-6. 
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fact  the  assurod  and  said  plaintifis  had  notice;  that  said  policy  of 
insurance  declared  upon  contained  the  following  condition:  'Any 
fraud  or  attempt  at  fraud,  or  any  misrepresentation  in  any  state- 
ment touching  the  loss,  or  any  false  swearing  on  the  part  of  the 
assured  or  his  agent,  in  any  examination,  or  in  the  proofs  of  loss,  or 
otherwise,  shall  cause  a  forfeiture  of  all  claim  on  this  association, 
under  this  policy;  and  in  such  case  this  association  shall  have  the 
right,  at  any  time,  to  require  the  same  to  be  delivered  up  to  be 
canceled;'  that  the  said  assured,  and  the  said  plaintiffs,  in  making 
claim  against  this  defendant,  and  in  making  proo&  of  loss  to  this 
defendant,  violated  the  said  condition."  The  cause»was  tried  in  the 
Barry  circuit,  before  Judge  Hooker,  by  jury,  and  a  verdict  for  the 
defendant  was  directed  by  the  court.     The  plaintiffs  bring  error. 

The  poHcy  issued  by  the  defendant  contained  the  following  clause, 
among  others:  "This  policy  shall  become  void,  unless  consent  in 
writing  is  indorsed  by  the  association  hereon,  in  each  of  the  fol- 
lowing instances,  namely :  (1)  If  the  insured  shall  have,^  or  shall 
hereafter  obtain,  anj^  policy  or  agreement  for  insurance,  whether 
valid  or  not,  on  the  property  above  mentioned,  or  any  part  thereol" 
The  property  insured  in  this  case  was  upon  a  stock  of  boots  and 
shoes.  About  ten  month  after  the  insurance  was  obtained  in  the 
defendant's  company,  Mrs.  Eanago  took  out  a  policy  for  $1,000  on 
the  same  property  in  Royal  Insurance  Company  of  Liverpool,  and 
it  is  claimed  by  defendant  this  was  done  without  any  consent  given 
by  the  defendant;  that  this  was  the  situation  when  the  loss  occurred, 
.and  that  by  reason  thereof  the  policy  of  defendant  was  rendered 
void,  and  no  action  can  be  maintained  thereon.  On  the  part  of  the 
plaintiffs  it  is  claimed  that  what  occurred  between  the  defendant's 
agent  and  Mrs.  Kanago,  after  the  policy  was  issued,  amounted  to 
a  waiver  by  the  company  of  the  necessiiy  for  its  written  consent  to 
obtain  the  additional  security. 

Harry  A.  Durkee  was  the  agent  of  the  company  at  Nashville,  the 
village  where  the  property  was  located,  and  the  place  where  the  in- 
surance was  taken.  This  is  what  occurred  after  the  policy  was 
issued  to  Mrs.  Eanago.  Her  husband,  acting  as  her  agent,  sought 
to  obtain  additional  insurance  upon  the  stock  of  goods,  and,  with 
that  object  in  view,  called  on  "Mx.  Durkee,  who  asked  Mr.  Eanago  a 
higher  per  cent  for  the  additional  insurance  than  others  did,  and 
Mr.  Eanago  says  in  his  testimony:  ''And  I  told  him  I  thought  I 
<could  do  better,  as  other  parties  in  the  same  row  of  buildings  were 
getting  insurance  a  great  deal  cheaper  than  he  was  offering.    I 
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think  2  or  2^  per  cent  was  what  he  wanted,  while  others  were  pay- 
ing If,  I  believe.  After  this  conversation  in  the  office  of  Durkee, 
I  went  to  Webiiter  &  Mills,  and  procured  a  Boyal  Insurance  Com- 
pany policy,  that  I  now  have.  Durkee  came  into  my  store,  and 
asked  for  Mr.  Leidy,  and  while  he  was  in  there  I  showed  him  the 
Boyal  policy.  He  had  it  in  his  hand^i,  opened  it  and  looked  at  it> 
and  laid  it  down  a^ain.  Mr.  Biggie  was  present  Question.  Upon 
that  occasion,  what  did  Mr.  Durkee  say  about  additional  insurance, 
if  anything?  Answer.  He  did  not  say  anything  to  me  in  particular, 
any  more  than  he  read  the  policy  over — looked  it  over — and  dropped 
it  down  upon  the  desk  again,  and  opened  it  out,  and  read  the  writ- 
ing. Don't  know  as  he  read  any  of  the  printing.  Q.  Did  he  then 
and  there  raise  any  objection  to  it  ?    A.  No,  sir." 

It  is  upon  this  testimony  of  Mr.  Kanago  that  the  plaintiffs  claim 
the  assent  in  writing  to  subsequent  insurers  was  waived  by  the 
company.  The  circuit  judge  held  it  was  not  sufficient,  and  did  not 
even  tend  to  prove  a  waiver  of  the  required  written  assent,  and  so 
instructed  the  jury.  We  think  he  was  correct,  and  that  the  judg- 
ment should  be  affirmed. 

Taking  above  testimony  in  the  strongest  manner  against  the 
company,  and  it  shows  no  more  than  knowledge  that  Mrs.  Eanago 
desired  cheaper  insurance  than  the  defendant  was  willing  to  give, 
and  that  she  subsequently  obtained  it.  This  is  no  evidence,  alone, 
of  consent,  or  of  waiver  of  written  notice  of  consent,  by  the  defend- 
ant that  such  second  insurance  might  be  effected,  and  the  policy 
issued  by  defendant  become  void  as  soon  as  the  contract  for  insur- 
ance was  perfected  in  the  Boyal  Insurance  Company  of  London. 
Western  Mass.  Ins.  Co.  vs.  Biker,  10  Mich.,  279;  Security  Ins.  Co. 
vs.  Fay,  22  Mich.,  467;  New  York  Cent  Ins.  Co.  vs.  Watfion,  23 
Mich.,  489;  Burt  vs.  People's  Fire  Ins.  Co.,  2  Gray,  397;  Van  Alstyne 
vs.  MtntL  Ina  Co.,  14  Hun,  360;  Pitney  vs.  Gflens  Falls  Ins.  Co.,  66 
N.  Y.,  6;  Shurtleff  vs.  Phoenix  Ins.  Co.,  57  Me.,  137;  Illinois  Mut 
Fire  Ins.  Co.  va  Fix,  53  HL,  151;  Mussey  vs.  Atlas  Mut  Ina  Co.,  14 
N.  Y.,  79;  Illinois  Maa  Ben.  Soa  va  Baldwin,  86  BL,  479;  Allemania 
Fire  Ina  Co.  va  Hurd,  37  Mich.,  11;  West  Chester  Ina  Co.  va  Earle, 
33  Mich.,  143;  Kitchen  va  Hartford  Ins.  Co.,  23  N.  W.  Bep.,  616; 
Insurance  Go.  va  Kittle,  39  Mich.,  51;  Carpenter  va  Continental  Tuff. 
Co.,  28  N.  W.  Bep.,  749. 

We  think  the  plainti&'  motion  to  strike  out  the  testimony  given 
by  the  defendant^  showing  a  breach  of  one  of  the  conditions  con- 
ti^ed  in  the  contract  of  insurance  sued  upon,  made  at  the  dose  of 
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the  trial,  was  cozrectly  OYermled.  The  teBtimony  was  not  objected 
to  when  offered;  and,  if  it  was  inadmissible  under  the  general  issue, 
as  claimed,  a  motion  on  the  part  of  the  defendant  would  have  been 
entertained  and  .allowed  by  the  circuit  court  upon  the  trial  amend- 
ing the  defendant's  notice  under  his  plea;  thus  removing  all  grounds 
of  objection. 

We  do  not  think  motions  of  this  kind  should  be  allowed  to  prevail 
when  the  testimony  offered  is  competent,  and  no  objection  is  made 
thereto  at  the  time  it  is  given.    The  other  justices  concurred. 
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8UPEEME  COURT  OP  MIOHIGAN. 


HASTiTNGER 

V8. 

LONG  ISLAND  INS.  CO.*  J 

Where  the  power  of  arbitrators  is  restricted  to  a  finding  as  to  the  amount  of 
loss,  and  not  extended  to  the  validity  of  the  contract  or  other  questions, 
a  finding  of  the  court  below  which  seems  from  the  record  that  the  snbmis- 
sion  to  arbitration  was  a  waiver  of  all  other  questions  in  controversy,  is 
sufiicient  ground  for  a  new  trial. 

A1.BEBT  J.  Chaphan,  for  Plaint:^, 

Babboub  &  Bezpobd,  for  Defendant  and  AppdlanL 

Campbell,  C.  J. 
This  was  an  action  of  debt  upon  an  award  made  by  two  persons 
chosen  to  determine  the  amount  of  loss  under  a  fire  policy.  The 
court  made  a  special  finding  of  facts,  which  does  not  set  out  the 
terms  of  the  policy  of  insurance,  or  any  copy  of  it;  but,  after  show- 
ing payment  of  premium  and  damage  by  fixe,  states  a  reference  by 
agreement  to  appraisers,  and  their  estimate  of  damages  at  $206.50. 
There  is  a  finding  that  the  policy  was  issued,  and  all  the  subsequent 
steps  taken,  by  one  Early,  the  terms  of  whose  authority  by  commis- 
sion are  expressly  named,  and  do  not  expressly  include  a  submission 
to  appraisers  or  arbitrators;  but  that  the  insured  person  did  not 
know  what  his  authority  was;  that,  after  the  fire  Early  sent  for  the 
insured  (Mr.  Sears)  to  settle  the  loss,  saying  there  was  no  need  of 
lawyers;  that  due  proof  of  loss  was  made  out  and  sunt  with  the 
award  to  defendant,  and  that  defendant  denied  liability.    Certain 

*  DeolBtoD  rendered,  Juno  31, 1888. 
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condusions  of  law  were  made,  and  judgment  given  for  the  sum 
awarded.    The  sum  appears  to  have  been  duly  assigned  to  plaintiff 

Defendant  asked  such  an  amendment  to  the  finding  as  would  show 
the  terms  of  the  submission  and  award,  and  should  also  show  the 
terms  of  the  policy,  and,  showing  further,  the  circumstances  under 
which  Early  made  the  submission.  This  was  refused.  Errors  are 
assigned  upon  rulings  on  testimony,  and  also  upon  the  refusal  of  the 
court  to  make  a  further  finding,  as  well  as  upon  the  insufficiency  of 
the  finding  itselL  There  is  much  reason  to  think  that  the  defendant 
is  liable,  and  we  see  no  reason  to  doubt  the  admissibihiy  of  the  tes- 
timony objected  to,  which  included  the  proo&  of  loss,  the  submis- 
sion and  award.  We  also  think  there  was  testimony  from  which  the 
court  might  properly  find  that  the  submission  was  fully  authorized. 
Indeed,  under  the  policy,  which  is  in  evidence,  we  do  not  see  much 
reason  for  raising  any  such  question.  But  we  are  compelled  to 
hold  that^  by  an  evident  oversight,  the  finding  has  been  left  imper- 
fect. It  does  not  identify  either  the  policy,  the  submission,  or  the 
award,  which  all  appear  to  have  been  in  evidence,  and  to  have  been 
annexed  to  the  bill  of  exceptions.  It  fails  to  find  such  a  submis- 
sion as  appears  to  have  been  actually  made,  and  the  failure  is  not  a 
mere  formal  defect  Under  the  language  of  the  policy,  which  au- 
thorizes a  submission,  it  is  to  be  confined  to  ''the  amount  of  loss  or 
damage,  but  shall  not  decide  as  to  the  validity  of  the  contract,  or 
any  other  question,  except  the  amount  of  such  loss  or  damage." 
This  would  leave  on  plaintiff  the  burden  of  proving  his  insurance 
and  other  &cts  necessary  to  a  recovery.  The  submission  actually 
made  is  in  substantial  harmony  with  the  policy.  This  finding  seems 
to  have  gone  upon  the  theory  that  by  the  submission,  aJU  other 
questions  concerning  the  right  of  recovery  had  been  made  unim- 
portant, and  it  omits  such  a  description  of  the  submission  as  was 
necessary  to  show  its  real  character;  and  it,  therefore,  in  describing 
it  and  the  award,  fails  to  truly  present  what  was  its  effect  and  bear- 
ing. It  is  evident  from  the  finding  itself  that  some  questions  were 
raised  as  to  objections  which,  if  not  waived,  might  have  led  to  fur- 
ther consideration.  The  award  itself  was  not  an  adjudication  of 
debt,  standing  alone,  but  the  finding  practically  so  made  it. 

While  the  case,  as  presented  by  the  bill  of  exceptions,  indicates 
that  the  court  below  may  very  probably  have  based  its  conclusions 
upon  all  of  the  &cts  necessary  to  a  result,  yet  it  is  also  evident  that, 
had  the  finding  been  more  full,  it  would  have  presented  some  issues 
of  importance  which  are  not  now  conclusively  determined  by  it. 
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Taken  as  it  stands,  the  terms  and  conditions  of  the  policy  receive  no 
notice  at  all,  while,  from  the  conclusions  of  law,  it  appears  that 
Bome  of  them  were  in  the  mind  of  the  court,  although  not  pointed 
oat  by  any  reference. 

For  the  insufficiency  of  the  finding,  it  must  be  held  that  there  has 
been  a  mistrial,  and  the  judgment  must  be  set  aside,  and  the  case 
remanded  for  a  new  trial,  without  costs  of  this  court,  and  with  costs 
below  to  abide  the  event.    The  other  justices^concurred. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


£rror  io  Court  of  Common  Pleaa  No.  3,  of  Philadelphia  County. 


CONROW 

vs. 

AMERICAN  LIFE  INS.  CO.*  J 

The  plaintiff  claimed  that  the  policy  he  received  was  different  from  that  con- 
tracted for,  and  sought  to  recover  damages  for  refusal  to  deliver  the  policy 
contracted  for. 

Heldf  That  the  omission  from  the  evidence  of  the  policy  actually  received  and 
the  application  and  the  lack  of  proof  that  it  was  not  accepted,  were  fatal 
to  the  claim. 

Heldf  That  a  written  contract  cannot  be  reformed  for  fraud  or  mistake  with- 
out proof  of  what  was  fraudulently  omitted  or  inserted.  Mere  oral  evi- 
dence will  not  suffice. 

WiLUAM  Henbt  Smith,  Esq.,  for  Plaintiff  in  Error. 

Henbt  Hazelhctbst  and  IsiJLO  Hazelhubst,  Esqs., /or  Defendant 
in  Error. 

Tbunket,  J. 

The  plaintiff  gave  in  evidence  policy  No.  40,170,  full  paid,  for  the 
sum^of  $2,250,  payable  to  Mary  T.  Conrow,  within  sixty  days  after 
the  death  of  the  insured.  Also,  a  receipt  signed  by  himself  and 
Mary  T.  Conrow,  as  follows: ''  Ins.  $2,000,  $96,  cash  $490,  Moorestown, 
N.  J.,  April  29th,  1878.  In  consideration  of  $586,  to  us  in  hand  paid 
by  the  American  Life  Insurance  Company  (the  receipt  whereof  is 
hereby  acknowledged),  we  hereby  surrender  to  said  company 
policy  No.  40,170,  upon  the  life  of  Darling  Conrow,  for  cancellation." 

•  Deoiaion  Nodered,  AprU  ao,  18W. 
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On  the  date  of  that  receipt  he  signed  an  application  for  a  policy, 
and  within  a  few  days  thereafter  received  a  policy  for  $2,000, 
annual  premium  $96.  He  did  not  offer  the  application  and  policy 
in  eyidence.  In  1879  he  paid  the  premium.  When  it  was  about 
time  to  make  the  next  annual  payment  he  went  to  the  office  of  the 
defendant,  told  the  secretary  the  policy  was  not  such  as  he  was  to 
have,  that  he  was  to  have  one  to  be  paid  in  fifteen  years,  wanted  one 
BO  payable,  which  the  secretary  refused  to  give;  then  asked  the  sec- 
retary what  he  would  give  for  the  policy,  and  was  answered,  not  one 
cent^  whereupon  he  said  he  would  pay  no  more  premiums,  and  left 
The  plaintiff  testified  to  an  agreement  between  himself  and  Harper, 
that  the  defendant  was  to  pay  $490,  give  him  a  new  poHcy  for 
$2,000,  payable  in  fifteen  years,  and  in  the  event  of  his  death  any 
time  before,  pay  the  same  to  his  wife  or  children,  to  pay  annual 
dividends  which  would  amount  to  more  than  the  interest,  and 
receipt  the  first  premium  of  $96,  in  consideration  whereof  he  sur- 
rendered said  policy  No.  40,170.  Such  was  the  plaintiff's  proof,  and 
a  mere  statement  thereof  vindicates  the  judgment  of  the  learned 
judge  of  the  common  pleas. 

It  is  not  claimed  that  the  plaintiff  rescinded  the  contract  upon  dis- 
covery of  a  fraud  perpetrated  on  him  in  the  making  of  it.  If  there 
were  such  fraud,  and  a  rescission  of  the  contract,  he  would  be  entitled 
to  recover  the  value  of  the  policy  he  surrendered  There  is  no  pre- 
tense of  evidence  of  a  rescission;  no  money  was  returned  or  ten- 
dered, nor  demand  made  for  the  surrendered  policy. 

The  plaintiff  claims  "  there  was  very  little  evidence  about  the  pol- 
icy they  gave  him,  that  he  testified  it  was  not  what  they  sold  and 
promised  to  send  him,  and  upon  discovering  the  trick  he  carried  it 
to  the  defendants'  office  and  called  for  the  secretary,  who  refused  to 
give  him  the  kind  of  policy  he  demanded"  He  seeks  to  recover 
damages  for  non-delivery  of  a  policy  for  $2,000  endowment  insur- 
ance. Although  he  made  a  written  application,  which  was  present 
and  identified  by  him  at  the  trial,  and  still  retained  possession  of  the 
poHcy  for  $2,000,  he  rested  without  giving  either  in  evidence.  The 
Application  and  policy  and  receipt  of  April  29th,  1878,  constituted 
written  evidence  of  an  entire  transaction,  or  complete  contract 
How  could  the  jury  have  determined  that  the  policy  was  not  within 
the  terms  of  the  contract?  In  absence  of  evidence  of  its  contents, 
how  could  they  infer  that  the  pohcy  which  the  plaintiff  had  accepted 
imd  held  two  years,  without  objection,  differed  from  th'e  contract  as 
^own  by  his    oral   testimony?     A  written  contract    cannot  be 
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reformed  for  fraud  or  mistake  without  evidence  of  what  was  fraudu- 
lently or  mistakenly  inserted  or  omitted.  Where  the  plaintiff  shows 
that  his  contract  was  in  writing,  and  ayers  that  a  policy  was  delivered 
and  apparently  accepted  as  a  part  of  the  contract,  he  cannot  recover 
upon  mere  oral  testimony  that  he  contracted  for  a  different  kind  of 
policy.  He  must  prove  the  contents  of  the  policy  he  received,  and 
wherein  it  differs  from  that  he  contracted  for,  and  that  he  had  not 
actually  accepted  the  one  that  was  delivered  and  in  his  possession. 
Judgment  affirmed. 
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SUPREME   JUDICIAL    COURT  OF   MASSACHUSETTS, 


I 

PHCENIX  INSURANCE  COMPANY  \ 


CHARLES  P.  FRISSELL* 


An  agent  of  an  insnrance  company  who  for  six  days  failfl  to  notify  the  assuredl 
that  his  company  refases  to  take  a  risk,  does  not  nse  dne  diligence,  and  is 
liable  to  said  company  for  a  loss  occasioned  thereby. 

This  was  a  action  against  the  defendant,  an  insnrance  agent  of 
the  plaintiff,  to  recover  damages  which  the  plaintiff  was  obliged  to 
pay  on  a  policy  of  insurance  issued  by  the  defendant's  agent,  by^ 
reason  of  the  agent's  negligence  to  notify  the  assured  that  the 
plaintiff  declined  to  take  the  risk.  The  necessary  facts  appear  in 
the  opinion.  A  verdict  was  returned  for  the  plaintiff,  and  the  de* 
f endant  excepted. 

GmBON  Wells,  for  Plairdiff. 

Chahles  Bubbde,  for  the  Defendant. 

MOBTON,  C.  J. 

The  plaintiff  is  a  corporation  established  in  the  State  of  Con- 
necticut. 

The  defendant  was  its  agent  at  Burlington,  in  the  State  of  Ver- 
mont He  issued  a  policy  of  insurance  to  the  Shepard  &  Morse 
Lumber  Company,  upon  its  ''dry-house,"  in  Burlington,  and  on  the 
tenth  day  of  February,  1885,  notified  the  plaintiff  of  it.  The  plaintiff 
on  the  same  day  notified  the  defendant,  by  a  letter,  that  it  declined 

•  OpizUon  filed,  October  29, 1886. 
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to  take  the  rifik,  and  directed  him  to  cancel  the  policy.  This  letter 
was  received  by  the  defendant  on  the  eleventh  day  of  February. 

The  policy  contained  the  provision  that ''  It  may  also  be  termi- 
nated at  any  time,  at  the  option  of  this  company,  on  giving  written 
or  verbal  notice  to  that  effect,  and  refunding  a  ratable  proportion 
of  the  premium  for  the  unexpired  term  of  the  policy." 

Upon  receiving  the  letter  of  the  plaintifb,  it  was  the  duty  of  the 
defendant  to  use  reasonable  diligence  in  notifying  the  insured  and 
canceling  the  policy.  Whether  he  used  this  diligence  was  a  mixed 
question  of  law  and  faci  There  was  evidence  tending  to  show  that 
the  defendant  could  have  notified  the  officers  of  the  insured  corpoiv 
ation  within  half  an  hour  after  receiving  the  letter  from  the  plaintiff ; 
that  he  being  also  the  agent  of  the  ^tna  Insurance  Ck>mpany,  on 
said  eleventh  day  of  February  wrote  a  policy  in  that  company  which 
he  intended  to  take  the  place  of  the  policy  of  the-  plaintiff,  but  did 
not  notify  the  insured  of  the  ^tna  policy  or  of  the  cancellation  of 
the  plaintiff's  policy,  and  took  no  steps  to  effect  such  cancellation, 
until  after  the  "  dry-house  "  was  burned,  which  occurred  on  the  six- 
teenth day  of  said  February.  It  was  competent  for  the  justice  of 
the  superior  court,  who  tried  the  case  without  a  jury,  to  find  from 
this  evidence  that  the  defendant  did  not  exercise  that  diligence  which 
his  duty  to  the  plaintiff  required,  and  we  cannot  say  as  a  matter  of 
law,  that  he  erred  in  refusing  to  rule,  as  the  defendant  requested, 
that  the  plaintiff  could  not  recover. 

The  defendant  also  asked  the  court  to  rule  that  ^'  Inasmuch  as  by 
the  terms  of  the  policy  the  plaintiff  had  sixty  days  after  proof  of 
loss  in  which  to  pay  the  amount  due  thereunder,  the  action  was 
prematurely  brought." 

The  proof  of  loss  was  made  February  22, 1885.  It  was  admitted 
that  the  loss  was  fairly  adjusted  and  that  the  plaintiff  was  liable 
under  its  policy  for  the  full  amount  paid  by  it.  At  the  time  the 
action  was  brought,  the  plaintiff  had  sustained  damage  by  the  de- 
fendant's negligence,  because  it  had  been  by  his  negligence  liable  to 
pay  the  amount  of  its  loss.  A  cause  of  action  had  thus  accrued. 
We  are  of  the  opinion,  that  the  court  rightly  refused  the  ruling 
requested  by  the  defendant.  It  is  no  defense  that  the  company  paid 
the  loss  within  sixty  days  of  the  proof.  The  loss  being  adjusted,  it 
had  the  right  to  pay  it  within  the  sixty  days  if  it  chose  to  do  so;  the 
provision  of  the  policy  that  a  loss  should  not  be  payable  until  sixty 
days  after  the  proof  being  a  provision  in  favor  of  the  company, 
which  it  could  waive.    The  defendant  was  in  no  way  injured  by  such 
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a  waiver.  The  offer  of  the  defendant  to  testify  that  "  orders  gen- 
erally from  the  companies  are  to  cancel  the  policy  as  soon  as  con- 
yenient,  and  that  it  is  generally  understood  that  an  agent  has  from 
five  to  ten  days  in  which  to  cancel  a  policy,"  was  rightly  excluded 
by  the  conrt 
It  does  not  amount  to  an  offer  to  show  a  general  usage  which 

ooold  affect  the  plainti£^  even  if  proof  of  such  a  usage  would  be 

admiseible.     Exceptions  oyerruled. 
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SUPKEME  OOUKT  OF  PENNSYLVANIA. 


ELKINS 

vs. 

SUSQUEHANNA  MUTUAL  FIRE  INS.  CO*j 

In  this  case  the  agent  of  an  insurance  company  deliyered  the  policy,  ohareed 
himself  with  the  premium  in  the  day  book,  and  charged  the  premium  also 

f**  to  the  agent  of  the  insured,  with  whom  he  had  a  running  account. 

Held,  That  in  view  of  the  evidence  as  to  the  course  of  business  between  the 
compauy  and  its  agent,  this  evidence  should  have  been  submitted  to  the 
jury  upon  the  question  whether  the  company  did  not  waive  the  provision 
in  the  policy  that  it  should  not  be  liable  until  the  premium  be  actually 
paid. 

Chas.  B.  MoMiohael  and  Alex.  P.  Colesbebbt,  Ebqs.,  for  Plaintiff 
in  Error, 

James  C.  Sellers,  Esq.,  /or  Defendants  in  Error, 

Olabe,  J. 

The  policy  of  fire  insurance  upon  which  this  suit  is  brought  con- 
tained the  following  express  stipulation:  ''This  company  shall  not 
be  liable  by  virtue  of  this  policy,  or  any  renewal  thereof^  until  the 
premium  therefor  be  actually  paid,"  etc. 

It  was  competent,  however,  for  the  company  to  waive  this  pro- 
vision; they  were  not  bound  to  adhere  to  this  clause  of  their  con- 
tract, inserted  solely  for  their  protection,  if  they  chose  to  dispense 
with  it.  Whether  or  not  the  company  did  di^ense  with  it,  was, 
perhaps,  the  question  in  the  cause.  Whether  there  was  evidence 
from  which  that  fact  might  fairly  be  inferred,  is  the  question  for 
consideration  here. 

That  Bobert  Crane,  at  the  time  the  policy  was  applied  for,  was  the 
defendant's  agent,  for  some  purpose,  is  plain.    What  power  he  pos- 

Peoision  rendered,  Oct  6, 1886 ^From  Ltgal  IfUelliffeneer. 
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fleesed  to  bind  his  principal  with  reference  to  the  payment  of  the 
premium,  mnirt  be  ascertained  from  an  examination  of  the  testimony. 
The  conrt  below  having  entered  a  compulsory  nonsuit,  the  plaintiff's 
evidence  must  be  taken  as  true,  not  only  the  facts  directly  estab- 
lished, but  every  reasonable  inference  therefrom. 

Crane,  having  been  called  as  a  witness,  testified  on  this  branch  of 
the  case  as  follows:  ''I  was,  in  December,  1880,  the  agent  of  the 
Susquehanna  Mutual  Insurance  Company  for  certain  purposes,  to 
receive  applications,  forward  them  to  the  company,  and,  if  approved, 
they  to  writ<^  the  policies,  and  send  me  the  poHcies.  I  to  make 
record  of  the  policies,  and  to  deliver  to  the  assured  or  his  agent.  I 
collected  the  premiums  and  remitted  the  same  to  the  company,  less 
my  commissions.  I  received  this  poHcy  from  the  company  direct  by 
mail,  and  delivered  it  to  Thomas  J.  Lancaster.  I  had  a  running 
account  with  Mr.  Lancaster.  In  March,  the  day  before  the  fire  at 
the  EDdns  property,  he  paid  me  $100  on  account 

Upon  cross-examination  he  said:  "I  commenced  business  with 
the  Susquehanna  Insurance  Company  April  20th,  1880.  My  appoint- 
ment was  in  writing.  I  did  not  have  a  certificate  under  seal  I 
got  permission  from  them  to  send  them  business,  and  it  resulted 
in  an  agency  for  certain  purposes.  I  sent  them  business  as  agent, 
and  signed  my  name  as  such  in  communications  to  them.  There 
were  a  good  many  other  details.  I  did  not  always  sign  my  name 
as  Bobert  Crane,  Manager.  Ninety-nine  times  out  of  one  hundred  I 
signed  as  agent." 

Being  recalled  and  examined  by  trial  judge.  Crane  testified:  ''I 
charged  myself  in  the  day-book  with  the  premiums.  I  was  responsi- 
ble for  the  premiums.  They  looked  to  me  for  the  payment  of  the 
premium  or  the  return  of  the  policy.  I  often  advanced  the  money 
to  the  company,  I  was  obligated  to  pay  the  company  the  pre- 
mium after  I  had  received  and  deHvered  the  policy,  as  agent  of 
the  company." 

From  this  it  appears  that  Crane  had  power,  on  receipt  of  a  policy, 
to  deliver  it  to  the  assured;  or  to  his  agent,  and  to  collect  the  pre- 
miums. The  company  looked  to  Crane,  either  for  a  return  of  the 
policy,  or  for  the  premium.  Upon  dehvery  of  the  poHcy  he  was 
obligated  to  pay  the  premium  as  for  his  own  debt.  He  therefore 
kept  an  account  with  the  company  and  charged  himself  with  the  pre- 
miums as  the  policies  were  delivered,  and  took  credit  with  any 
remittances  he  might  make.  Now,  if  it  be  true,  that  an  arrange- 
ment to  this  effect  existed  between  the  company  and  Crane,  and  that 
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may  be  fairly  inferred  from  {he  evidence,  the  arrangement  would 
seem  to  indicate  that  the  company  was  content  to  accept  the 
responsibility  of  their  own  agent,  for  such  sums  as  he  might  receive 
or  otherwise  provide  for  on  delivery  of  the  policies,  and  to  substitute 
the  personal  liability  of  the  agent  in  the  place  of  the  security,  which 
the  suspension  clause  in  their  contract  afforded.  This  implication  is 
greatly  strengthened  by  the  course  of  business  whicB  the  agent 
pursued  in  the  conduct  of  the  company's  businesa  He  delivered 
such  policies  as  he  chose  and  charged  the  premiiuns  in  an  account 
which  he  kepi  He  had  a  running  account  with  Lancaster,  and  the 
premiums  for  this  insurance  were  charged  up  to  Lancaster  when 
the  policy  in  suit  was  delivered  to  him.  The  effect  of  such  a  course 
of  business,  as  respects  Crane,  certainly  was  to  substitute  the  liability 
of  Lancaster  for  that  of  the  assured.  And  Lancaster  says  he  usually 
rendered  bills  to  Mr.  EUdns  once  in  three  months. 

In  view  of  the  course  of  business  pursued  by  this  company  with. 
Crane,  and  by  this  agent  in  the  consummation  of  their  contracts,  we 
think  the  implication  might  fairly  arise,  that  any  absolute  require- 
ment of  the  policy,  as  to  the  actual  prepayment  of  the  premiums^ 
had  been  di^>ensed  with,  and  Uiat  the  obligation  of  the  agent  to 
pay  the  premium  was  in  effect  the  payment  of  it  by  the  insured.  If 
Crane  had  advanced  the  money  to  the  company,  and  delivered  the 
policy,  no  one  can  doubt  that  it  would  have  taken  immediate  effect,, 
and  in  what  respect  can  there  be  any  difference,  in  principle,  if 
Crane,  with  the  company's  consent^  assumed  the  payment,  thus  sub- 
stituting his  personal  liability  in  the  place  of  the  money?  Lancas- 
ter became  debtor  to  Crane,  and  Crane  to  the  company,  and  this, 
in  view  of  the  course  of  business  pursued  by  the  company,  would^ 
as  between  the  insurer  and  the  insured,  we  think,  be  equivalent  to 
actual  payment 

We  think  there  was  enough  in  this  case  to  require  its  submission 
to  a  jury. 

The  judgment  is  therefore  reversed  and  a  venire  &cias  de  novo 
awarded. 
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COMMERCIAL  FIRE  INS.  CO.  \ 

vs.  ) 

CAPITAL  CITY  INS.  CO.*    ) 

"To  sostain  an  action  on  a  policy  of  insurance  affainst  fire,  there  most  have 
been,  wben  the  policy  was  taken  out^  and  when  the  loss  occurred,  such 
right  or  ownership  as  amounts  to  an  insurable  interest,  and  the  plaintiff 
must  show  that  he  is  entitled  to  assert  that  interest ;  but  under  the  forms 

*  Dadflloii  nndsred.  December  10, 1886. 
VOL.  XVI.-6. 
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of  pleading  prescTibed  and  aathorized  by  the  code  (form  Na  16,  p,  704^ 
§  2,979),  it  18  not  neceesary  that  the  complaint  shoald  aver  either  of  these 
facts. 

The  modem  decisions  relaxing  the  stringency  of  the  earlier  cases,  admit  to 
the  benefit  of  insurance  wnatever  act,  event,  or  property  bears  soch  a 
relation  to  the  person  seeking  the  insurance  that  it  can  be  said  with  a  rea- 
sonable degree  of  probability  to  have  a  bearing  upon  his  prospective 
pecuniary  condition ;  yet  such  connection  must  be  established  between 
the  subject-matter  insured,  and  the  party  in  whose  favor  the  insurance 
had  been  effected,  ae  may  be  sufficient  for  the  purpose  of  deducing  the  ex- 
istence of  a  loss  to  him  from  the  occurrence  of  an  injury  to  it. 

A  mortgagor  and  mortgagee  each  has  an  insurable  interest  in  the  mortgaged 
property,  and  each  may  insure  for  his  own  benefit ;  if  the  debt  is  paid  be- 
fore the  loss  or  destruction  of  the  property,  the  mortgagee  cannot  aft^T- 
wards  recover  on  his  policy ;  out  if  a  loss  occurs  before  payment  of  the^ 
debt,  and  the  insurer  tnereupon  pays  the  loss,  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  assured,  and  may  enforce  the  mortgage  for  his 
indemnity. 

When  a  builder  contracts  to  furnish  materials  and  build  a  house  for  another 
person  at  a  stipulated  piice,  payable  in  installments  as  the  work  progresses, 
no  property  in  the  house  vests  in  that  person  until  it  is  finished  ana  deliv- 
ered, or,  at  least,  until  it  is  ready  for  delivery  and  approved. 

If  the  builder,  in  such  case,  takes  out  a  policy  of  insurance  on  the  house  dur- 
ing its  construction,  ana  it  is  destroyed  by  fire  before  its  completion,  tbe- 
loss  18  his,  although  he  may  have  received  partial  payment  by  installments; 
and  havine  assigned  the  policy  to  the  person  for  whom  the  house  was 
built,  the  latter  may  maintain  an  action  on  it,  or  may  assign  it  to  another 
person,  with  whom  he  had  effected  insurance  on  the  house. 

Messrs.  Teoy,  Tompkins  &  London,  Counsel  for  Appellants. 
Satbe  &  Graves,  Contra. 

The  opinion  states  the  facts. 

Stone,  C.  J. 

It  cannot  be  questioned  that  to  maintain  an  action,  such  as  the 
present  one,  there  must  have  been  when  the  poHcy  was  taken  out,, 
and  when  the  loss  occurred,  such  ownership  or  right  as  amounts  to 
an  insurable  interest,  and  the  plaintiff  must  show  himself  entitled  to 
assert  that  interest :  Lynch  vs.  Daizell,  3  Bro.  ParL  Ca.,  497;  Sad- 
lers'  Company  vs.  Badcock,  2  Atk.,  554;  Wilson  vs.  Hill,  3  Mete. 
(Mass.),  66;  1  Phil,  on  Insurance,  59;  May  on  Insurance,  §§  115, 116. 

Form  16,  Code  of  1876,  p.  704,  is  framed  for  a  suit  on  a  policy  of 
insurance.  It  contains  no  averment  of  property,  or  insurable  inter- 
est in  the  plaintiff.  In  section  2,979  of  the  code  it  is  provided  that 
''any  pleading  which  conforms  substantially  to  the  schedule  of 
forms  attached  to  this  part  is  sufficient"  Form  16  is  one  of  said 
form&  It  must  be  inferred  that  the  legislature  treated  the  aver- 
ment that  the  policy  was  issued  by  the  insurance  company  as  the 
equivalent,  prima  fade,  of  an  averment  that  the  assured  owned  an 
insurable  interest  in  the  property.    Each  count  in  the  complaint  is. 
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sufficient,  and  the  demurrer  to  it  was  rightly  oyemiled  :  2  Brick. 
Dig.,  344-6. 

On  May  26, 1884,  T.  J.  Holt,  a  builder  and  contractor,  entered 
into  a  written  agreement  with  Mr&  Barrett,  by  which  he  bound 
himself  to  furnish  the  materials  and  build  a  house  for  her  according 
to  certain  plans  and  specifications;  the  house  to  be  completed  by 
October  1,  1884,  with  stipulated  forfeiture  in  case  the  house  was  not 
finished  by  the  agreed  time.  Mrs.  Barrett  promised  and  agreed  to 
pay  Holt,  for  so  building  the  house,  "  two  thousand  and  sixty-five 
dollars,  which  payments  are  to  be  made  in  installments  as  the  work 
progresses,  but  she  shall  reserve  at  least  three  hundred  dollars  of 
said  money  until  after  the  full  completion  of  said  house." 

On  August  11,  1884,  the  building  being  in  progress,  Holt,  the 
contractor,  took  out  a  pohcy  in  the  Commercial  Fire  Insurance 
Company,  insuring  the  buUding  against  damage  by  fire  in  the  sum 
of  two  thousand  dollars,  and  for  two  months,  extending  to  October 
10,  1884.  The  pohcy,  by  its  terms,  insures  Holt,  his  representatives 
and  assigns,  "  against  loss  or  damage  by  fire,  to  the  amount  of  two 
thousand  dollars,  builder's  risk,  on  the  frame  storehouse  and  dwell- 
ing, now  in  process  of  erection,"  describing  its  locahty.  The  house 
was  nearing  completion,  and  Mrs.  Barrett  had  paid  Holt  near  nine- 
teen hundred  dollars  on  his  contract,  when  on  September  15, 1884, 
it  was  totally  destroyed  by  fire. 

On  August  30,  1884,  after  Mrs.  Barrett  had  so  made  the  advance 
payments  to  Holt,  she  took  out  a  policy  from  the  Capital  City  Insur- 
ance Company,  insuring  said  house  to  her,  for  the  term  of  twelve 
months,  ''  against  loss  or  damage  by  fire  to  the  amount  of  two  thou- 
sand dollars,  permission  granted  to  complete  the  construction  of 
said  building  and  fencea  Loss,  if  any,  payable  to  the  Home  Build- 
ing and  Loan  Association,  as  its  interest  may  appear."  The  house, 
when  destroyed,  was  still  in  the  possession  of  the  contractor,  not 
having  been  delivered  up  to  Mrs.  Barrett.  On  the  foregoing  facts, 
it  is  contended  for  appellant  that  Holt  had  no  insurable  interest  in 
the  property,  and  thai  this  action  cannot  be  maintained. 

After  the  fire,  the  policy  issued  by  the  Commercial  Fire  Insurance 
Company  was  assigned  and  transferred  by  Holt  to  Mrs.  Barrett,  and 
by  her  to  the  Capital  City  Insurance  Company.  The  latter  company 
brings  this  suit  on  said  policy.  We  are  not  informed  on  what  con- 
sideration these  assignments  were  made.  Possibly  Holt's  transfer 
was  made  in  exoneration  of  an  asserted  liability  resting  on  him  to 
rebuild  the  bouse,  the  first  not  having  been  completed  and  delivered 
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to  Mrs.  Barrett.  Possibly  the  Capital  City  iDsurance  Company  paid 
the  loss  to  Mrs.  Barrett  or  to  her  appointee,  and  she  in  considera- 
tion thereof  transferred  to  it  the  policy  sued  on  in  this  action.  If 
these  surmises  be  true,  this  is  but  a  contest  between  the  two  insui^ 
ance  companies  as  to  which  shaJl  bear  the  ultimate  loss. 

**  It  may  be  said  generally/'  says  May  in  his  work  on  Insurance, 
§  76,  speaking  of  what  will  constitute  an  insurable  interest,  "  that 
while  the  earUor  cases  show  a  disposition  to  restrict  it  to  a  dear, 
substantial,  vested,  pecuniary  interest,  and  to  deny  its  application  to 
a  mere  expectancy  without  any  Tested  right,  the  tendency  of  modem 
decisions  is  to  relax  the  stringency  of  the  earlier  cases,  and  to  ad- 
mit to  the  protection  of  the  contract  whatever  act,  event,  or  property 
bears  such  a  relation  to  the  person  seeking  insurance,  that  it  can  be 
said  with  a  reasonable  degree  of  probability  to  have  a  bearing  upon 
his  prospective  pecuniary  condition.  *  *  Yet  such  a  conrection 
must  be  established  between  the  subject-matter  insured  and  the 
party  in  whose  behalf  the  insurance  has  been  effected  as  may  be  suf- 
ficient for  the  purpose  of  deducing  the  existence  of  a  loss  to  him 
from  the  occurrence  of  an  injury  to  it."  And  in  §  80,  the  same  au- 
thor says :  "  Whoever  may  fairly  be  said  to  have  a  reasonable  ex- 
pectation of  deriving  pecuniary  advantage  from  the  preservation  of 
the  subject-matter  of  insurance,  whether  that  advantage  inures  to 
bim  personally,  or  as  the  representative  of  the  rights  or  interests  of 
another,  has  an  insurable  interest  *  *  That  the  person  may  suf- 
fer loss  is  a  sufficient  foundation  for  his  claim  to  an  insurable  inter- 
•est."  Wherever  property,  either  by  form  of  law,  or  by  the  contract 
of  the  parties,  is  so  charged,  pledged,  or  hypothecated  that  it  stands 
as  a  security  for  the  payment  of  a  debt,  or  the  performance  of  a 
legal  duty,  each  of  the  parties — ^the  owner  of  the  lien,  and  the  per- 
son against  whose  property  it  exists — ^has  an  insurable  interest  in 
the  property.  The  one,  that  the  security  shall  remain  sufficient ; 
the  other,  tliat  it  may  be  kept  unimpaired,  and  the  property  re- 
stored to  his  use  or  enjoyment  in  whole  or  in  part,  after  the  incum- 
brance if  relieved.  And  each  may  insure  his  separate  interest  at 
one  and  the  same  time  without  incurring  the  imputation  of  double 
insurance,  provided  the  applications  and  policies  are  the  individual 
And  separate  acts  of  each :  May  on  Insurance,  §§  80  to  87  inclusive; 
1  Arnold  on  Insurance,  229  et  seq.;  Flanders  on  Fire  Insurance, 
:842  et  seq.;  Columbia  Insurance  Company  vs.  Lawrence,  2  Pet,  25  ; 
Insurance  Co.  vs.  Stinson,  103  U.  S.,  26;  4  Field's  Lawyers'  Briefs, 
282  et  seq.;  Traders'  Insurance  Company  vs.  Eobert,  9  Wend.,  404  ; 
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Tyler  vn  -Etna  Fire  Ins.  Co.,  12  Wend.,  507;  Cone  vs.  Niagara  In- 
surance Co.,  60  N.  Y.,  619;  Sturm  vs.  Atlantic  Mui  Ins.  Co.,  63  N. 
Y.,  77;  Harvey  vs.  Cherry,  76  N.  Y.,  436:  Cumberland  Bone  Co.  vs. 
Andes  Ins.  Co.,  64  Me.,  466;  Hough  vs.  People's  Fire  Ins.  Co.,  36 
Md.,  400;  Franklin  Fire  Ins.  Co.  vs.  Coafces,  14  Md.,  285;  Protection 
Fire  Ins.  Co.  vs.  Hall,  15  B.  Mon,  411;  Agricultural  Ins.  Co.  vs. 
Clanny,  9  Bardwell,  137;  Carter  va  Humboldt  Fire  Ins.  Co.,  12  Iowa, 
287.  In  the  last  case  it  was  said,  *'  Any  interest  is  insurable,  if  the 
peril  against  which  insurance  is  made  would  bring  upon  the  insured, 
by  its  immediate  and  direct  effect,  a  pecuniary  loss." 

There  are  cases  in  the  books  where  persons  having  only  a  lien  on 
property  to  secure  the  payment  of  money  due  them,  have,  with 
their  own  means  and  in  their  own  names  taken  insurance  on  such 
property,  the  lienor  having  no  participation  or  agency  in  procuring^ 
the  insurance,  and  not  being  in  any  manner  provided  for  in  the  pol- 
icy. Property  insurance  being  only  a  contract  of  indemnity  per- 
sonal to  the  assured,  it  is  held  that  destruction  of  the  property  and 
payment  of  the  loss  does  not  inure  to  the  benefit  of  the  debtor  who 
has  pledged  thiB  security.  It  leaves  the  debt  stUl  subsisting,  unaf- 
fected by  the  payment  of  the  loss.  The  reasons  assigned  are,  that 
the  debtor  paid  nothing  for  the  insurance,  did  not  soHcit  it,  and  the 
policy  makes  no  provision  for  his  indemnification.  In  such  cases  the 
debt  remains  in  full  force  and  collectible,  the  same  as  if  nothing  had 
been  paid  on  the  policy  :  White  vs.  Davis,  2  Cushing,  412;  King  vs. 
State  Mui  Fire  Ina  Co.,  7  Cush.,  1;  Suffolk  Fire  Ins.  Co.  vs.  Bc^- 
den,  9  Allen,  123;  Cushing  vs.  Thompson,  34  Me.,  496;  Concord 
Union  Mut.  Fire  Ifis.  Co.  vs.  Woodbury,  45  Me.,  447;  Hadley  vs.  N. 
H.  Fire  Ins.  Co.,  65  N.  H.,  110;  Steele  vs.  Franklin  Fire  Ina  Co.,  17 
Penn.  St.,  290;  Ely  vs.  Ely,  80  HI.,  532;  Altharpe  vs.  Wolfe,  22  N.  Y., 
855;  Hamner  vs.  Johnson,  44  HL,  192.  See  also  Mer.  Ins.  Co.  vs 
Mazange,  22  Ala.,  168;  AL  Mar.  Ins.  Co.  vs.  La.  St  Ins.  Co.,  8  La.,  1; 
King  vs.  Preston,  11  La.  An.,  95;  Clinton  vs.  Ins.  Ins.  Co.,  45  N.  Y, 
454;  Henson  vs.  Blackwell,  4  Hare,  434.  It  cannot  be  denied,  how- 
ever, that  in  cases  of  this  character,  the  creditor  realizes  double  sat- 
isfaction— ^a  result  somewhat  opposed  to  sound,  commercial  morality. 
Another  principle,  however,  is  gaining  foothold,  which  may  be  con- 
sidered the  natural  outgrowth  of  the  seeming  hardship  of  the  double 
satisfaction  mentioned  above.  It  recognizes  the  fact  that  the  twa 
interests,  such  as  that  of  mortgagor  or  lienor  on  the  one  side,  and 
mortgagee  or  lienee  on.  the  other,  and  all  kindred  relations  are  each 
fleparatelj  insurable.    It  treats  the  insurance  obtained  on  property 
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thus  held,  when  there  are  no  atipulationB  to  the  contrary,  as  simply 
an  insurance  of  the  interest  of  the  party  who  obtains  the  policy, 
and  in  no  broader  sense  an  insurance  of  the  property.  Hence, 
when  one  holding-  property  in  mortgage,  pledge,  or  hypothecation, 
as  security  merely,  obtains  insurance  upon  it,  he  simply  strengthens 
his  security,  and  obtains  indemnity  against  its  impairment  by  the 
casualty  insured  against  The  insurer  in  such  case  is  held  to  be  a 
guarantor,  or  indemnifier  of  the  insured,  that  the  debt  or  duty  shall 
not  become  lost  or  forfeit  by  the  destruction  of  the  security  or 
pledge.  If  the  debt  be  paid  or  duty  performed,  then  even  a  destruc- 
tion of  the  property  insured  gives  no  right  of  action  against  the  in- 
surer. And  if,  in  case  of  fire,  the  insurer  iudemnifies  the  assured  by 
paying  the  loss,  such  insurer  thereby  becomes  subrogated  to  the 
rights  of  the  creditor  or  Henee  against  the  debtor  and  may  compel 
payment  in  re-imbursement  of  the  loss  it  had  paid.  lu  the  case  of 
Sussex  Co.  Mut.  Ins.  Co.  vs.  Woodruff  (2  Dutcher,  541),  a  case  before 
the  New  Jersey  Court  of  Errors  and  Appeals,  this  precise  question 
was  considered  in  a  very  important  case.  The  court  said  :  *'  A  mort- 
gagor and  mortgagee  may  both  insure  their  respective  interests  in 
the  same  building.  The  mortgagee  insures  his  debt;  and  if  before 
the  policy  expires  the  debt  is  paid,  from  that  time  the  policy  ceases 
to  have  any  operation.  The  mortgagor  has  no  interest  in  such  a 
policy.  If  the  property  is  destroyed  by  fire,  the  insurer,  upon  pay- 
ing the  insurance,  is  entitled  to  an  assignment  of  the  mortgage  if 
the  money  paid  amounts  to  the  sum  secured  by  the  mortgage.  If  it 
is  less,  then  he  has  an  equitable  lien  upon  the  security  in  the  hands 
of  the  mortgagee,  to  the  extent  of  the  insurance  *money  so  paid." 

The  case  of  North  British  &  Mer.  Ins.  Co.  vs.  Liverpool  &  London 
&  Globe  Ins.  Co.  (5  Law  Eep.,  Ch.  Div.,  569)  was  decided  in  1877. 
It  was  a  great  case.  Great  by  reason  of  the  amount  involved,  and 
great  because  it  was  heard  before  the  lord  justices  of  the  high  court 
of  justice  of  England.  The  facts  were  that  Bamett  &  Co.  were 
wharfingers,  and  doing  a  storage  business  at  Botherhithe.  The 
measure  of  their  liability  for  merchandise  stored  with  them  was,  by 
custom  of  trade,  precisely  that  of  common  carriers.  They  were  in- 
surers against  all  casualties,  save  those  resulting  from  the  act  of 
God,  or  public  enemies.  All  merchandise  stored  with  them  was 
fuUy  covered  by  insurance  policies,  issued  by  various  insurance  com- 
panies to  them,  their  interest  being  described  in  the  policies  as 
*'  the  assured's  own,  in  trust,  or  on  commission,  for  which  they  are 
responsible."    The  North  British  &  Mer.  Ins.  Co.  had  issued  to  them 
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one  of  these  policies,  whidi  was  of  force  et  the  time  of  the  loss  here- 
after described.  Rodocanachi  &  Co.,  merchants,  had  stored  with 
Bamett  &  Oo.  merchandise  worth  forty  thousand  pounds  sterling, 
on  which  they  had  partial  insurance  in  their  own  favor  as  merchants. 
The  Liverpool  &  London  &  Globe  Insurance  Company  had  issued  one 
of  the  policies  to  Eodocanachi  &  Co.  The  merchandise  was  de- 
stroyed by  fire,  not  the  act  of  Gk>d,  nor  of  the  public  enemy,  and 
the  insurers  of  Bamett  &  Co.  fully  indemnified  them  for  the  loss, 
who  thereupon  paid  Bodocanachi  &  Co.  their  share  of  the  loss. 
This  suit  was  then  brought  by  one  of  the  insurers  of  Bamett  &  Co., 
which  had  aided  in  paying  their  loss  against  the  Liverpool  &  Lox^ 
don  &  Olobe  Insurance  Company  to  compel  the  latter  company  to 
make  contribution.  The  prayer  of  the  bill  was  denied.  The  prin- 
ciple of  the  dedsion  may  be  gathered  from  the  following  language, 
extracted  from  one  of  the  opinions  in  the  cause  : — 

The  lord  justice  said  :  "  There  may  be  cases  where,  although  two 
different  persons  insured  in  respect  of  different  rights,  each  of  them 
can  recover  the  whole,  as  in  the  case  of  mortgagor  and  mortgagee. 
But  whenever  that  is  the  case  it  will  necessarily  follow  that  one  of 
these  two  has  a  remedy  over  against  the  other,  because  the  same 
property  cannot  in  value  belong  at  the  same  time  to  two  different 
persons.  Each  of  them  may  have  an  interest  which  entitles  him  to 
insure  for  the  full  value,  because  in  certain  events,  for  instance,  if 
the  other  person  become  insolvent^  it  may  be  he  would  lose  the  full 
value  of  the  property,  and  therefore  would  have  in  law  an  insurable 
interest;  but  it  must  be  that  if  each  [has  the  right  to]  recover  the 
full  value  of  the  property,  from  their  respective  o£Sces  with  whom 
they  insure,  one  office  must  [in  the  nature  of  things]  have  a  remedy 
against  the  other.  I  think  whenever  that  is  the  case  the  company 
which  has  insured  the  person  who  has  the  remedy  over,  succeeds  to 
his  right  of  remedy  over,  and  then  it  is  a  case  of  subrogation." 
To  the  same  effect  are  the  following  authorities  :  ^tna  Fire  Ins. 
Co.  v&  Tyler,  16  Wend,  385;  In  re  Kip  vs.  Beceivers  Mut.  Fire  Ins. 
Co.,  4  Edw.  Ch.,  86;  Atlantic  Ins.  Co.  v&  Boyal  Ina  Co.,  55  N.  Y., 
343;  Honore  vs.  Lamar  Fire  Ins.  Co.,  51  Bl.,  409;  Norwich  Fire  In& 
Co.  vs.  Boomer,  52  HI.,  442;  Westchester  Fire  Ins.  Co.  vs.  Foster,  90 
BL,  121;  Gk>dsall  vs.  Bolden,  9  East,  72.  ^ 

May,  in  his  excellent  work  on  Insurance,  §  457  and  note,  scarcely 
gives  his  full  assent  to  the  doctrine  stated  above,  when  applied  to 
cases  of  mere  contract  liability  to  answer  over.  We  think,  however, 
that  the  principle  stands  on  impregnable  grounds,  and  will  follow  it. 
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It  is  certainly  tnie  that  the  contract  between  Holt  and  lire.  Bar- 
rett rested  on  what  are  called  in  the  books  independent  covenants. 
He  was  not  required  to  wait  until  the  entire  work  was  completed 
before  demanding  his  pay;  at  leasts  beforie  demanding  all  except 
three  hundred  doUara  of  the  entire  price :  Davis  vs.  Preston,  6  Ala., 
83;  Terry  vs.  Duntze,  2  H.  Blarkst.,  889;  Cunningham  vs.  Morrell, 
10  Johns.,  212;  Richardson  vs.  Shaw,  1  Mo.  App.,  234.  Cunningham 
vs.  Morrell,  departs  from  Terry  v&  Duntze  in  one  particular  not  ma- 
terial to  this  case.  Partridge  vs.  Forsyth  (29  Ala.,  200)  is  relied  pi? 
as  showing,  firsts  that  the  contract  in  the  present  case  was  not  an 
entire  one;  and,  second,  that  Holt  had  no  insurable  interest,  and 
therefore  there  can  be  no  recovery.  Partridge  vs.  Forsyth  did  not 
present  its  points  very  saliently.  "RraminiTig  the  report  of  that 
case,  it  cannot  fail  to  be  seen  that  the  appellee  obtained  in  the  trial 
court  all  his  testimony  entitled  him  to,  if  not  more.  The  question 
of  merit  presented  in  this  court  was,  whether  there  was  any  testi- 
mony tending  to  disprove  the  entirety  of  the  contract.  We  held 
there  was;  and  there  being  no  error  in  the  rulings  of  the  court  on 
this  question  the  judgment  of  the  trial  court  was  a£Srmed.  As  we 
have  said,  that  case  presented  the  single  inquiry,  whether  Foroyth's 
completion  of  the  building  was  a  condition  precedent  to  his  right  to 
demand  compensation  as  the  work  progressed;  and  we  ruled  there 
was  some  testimony  tending  to  disprove  such  term  of  the  contract 
Whether  Foreyth,  the  contractor,  was  under  a  corresponding,  inde- 
pendent covenant  to  rebuild,  complete,  and  deliver  the  house  after 
the  burning,  was  neither  presented,  decided,  nor  considered. 

The  real  question  in  this  case  is,  whether  Holt,  at  the  time  of  the 
fire,  had  an  insurable  interest  in  the  building.  That  depends  on 
another  inquiry.  Was  he  bound  under  his  contract  to  rebuild  the 
house  in  the  event  of  its  destruction  before  completion  and  delivery, 
or,  failing  to  do  so,  was  he  bound  to  refund  to  Mrs.  Barrett  the 
money  she  had  paid  him  ?  In  discussing  this  question  we  may  treat 
the  Capital  City  Insurance  Company  and  Mrs.  Barrett  as  one,  and 
the  Commercial  Fire  Insurance  Compajiy  and  Holt  as  one.  Or,  we 
may  ignore  both  policies  of  insurance,  and  treat  the  contention  as  a 
suit  by  Mrs.  Barrett  against  Holt,  to  recover  damages  for  not  build- 
ing and  completing  the  house  according  to  the  plans  and  specifica- 
tions. If  she  could  recover  in  such  suit,  then  Holt's  liability  to  her 
constituted  an  [insurable  interest  in  him,  and  the  present  action  is 
maintainable. 
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There  are  oases  which  hold  that  when  a  shipbuilder  contracts  to- 
build  or  repair  a  ship  and  furnish  the  materials  at  an  agreed  price, 
but  to  be  paid  in  installments  as  the  work  progresses,  the  ship  be* 
comes  the  property  of  the  employer  pro  tanto,  as  the  payments  are 
made  :  Wood  ys.  Bell,  decided  in  Queen's  Bench,  5  Ellis  &  Blackb., 
772,  and  in  the  Court  of  Exchequer,  6  id.,  865;  s.  c,  34  Eng.  L.  & 
Eq.,  178;  Wood  vs.  Assignee,  5  B.  &  Aid.,  942;  Clarke  t&  Spence, 
4  Adolph.  &  Ellis,  448.  These,  however,  were  cases  where  the  ship> 
builder  had  become  bankrupt,  and  the  question  was  whether  the 
employer  whose  money  had  probably  procured  the  materials  and 
paid  for  the  labor,  should  be  remitted  to  the  status  of  a  general  cred- 
itor. They  were  cases  of  hardship,  and  the  rulings  sustained  the 
claims  of  the  employers.  So,  in  the  case  of  Menetone  y&  Athawes, 
(3  Burroughs,  1,592),  the  question  arose  on  the  repairs  of  a  ship,, 
where  the  ship  was  btuned  in  dock  before  the  repairs  were  com- 
pleted. Lord  Mansfield  ruled  that  the  owner  was  liable  for  the  work 
which  had  been  done  before  the  ship  was  burned.  A  distinction 
may  perhaps  be  drawn  between  a  claim  for  repairs,  and  the  claim 
for  the  construction  of  an  entire  ship. 

So,  in  Chitty  on  Contracts  (8  Amer.  ed.),  '*'474,  is  this  language  : 
**  The  destruction  of  work  by  an  accidental  fire  or  other  misfortune, 
before  it  is  finished  or  delivered,  does  not  deprive  the  workman  of 
his  right  of  remuneration  to  the  extent  of  the  work  performed;  un- 
less by  the  express  and  uniform  custom  of  the  trade,  no  payment  is 
to  be  made  until  the  work  is  completed  and  delivered."  The  author 
cites  in  support  of  the  first  principle  the  case  of  Menetone  vs. 
Athawes,  supra,  and  in  support  of  the  exception  another  ruling  of 
Ix>rd  Mansfield,  found  in  Qillett  vs.  Mamman  (1  Taunt.,  137).  In 
the  latter  case  a  printer  had  bound  himself  to  print  and  deliver  a- 
number  of  copies  of  a  book,  had  completed  and  delivered  a  part, 
when  the  residue,  in  an  incomplete  state,  were  burned.  He  sued  to 
recover  for  the  copies  delivered,  and  it  was  ruled  he  could  not  re- 
cover. It  is  doubtful  if  this  ruling  can  be  vindicated  unless  the 
books  delivered  in  part  performance  had  been  restored  to  the  printer. 

In  Andrews  vs.  Durant  (1  Eeman,  35),  the  foregoing  cases  were 
reviewed,  and  the  doctrine  ably  discussed  by  Judge  Denio.  He 
dissented  from  them  entirely,  as  declarative  of  a  general  principle, 
and  fortified  his  opinion  with  an  ample  array  of  authorities.  He 
said  :  "In  general  a  contract  for  the  building  of  a  vessel  or  other 
thing  not  yet  in  esse,  does  not  vest  any  property  in  the  party  for 
whom  it  is  agreed  to  be  constructed  during  the  progress  of   the* 
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work,  nor  until  it  is  finished  and  delivered,  or  at  leatft  ready  for  de- 
Jivery,  and  approved  by  such  party.  And  the  law  is  the  same,  though 
it  be  agreed  that  payments  shall  be  made  to  the  builder  during 
the  progress  of  the  work,  and  such  .payments  are  made  accord- 
ingly." And  the  folllowing  cases  fully  sustain  the  doctrine  asserted 
by  Judge  Denio :  Mucklow  vs.  Maughs,  1  Taunt,  318;  Adams  tb. 
Nichols,  19  Bick.,  276;  Boyle  vs.  Agaman  Canal  Ck>..  22  Pick.,  381; 
Lawler  vs.  Burluison,  2  Mee&  &  Wel&,  602;  Merritt  vs.  Johnson,  7 
Johns.,  473;  Johnson  y&  Hunt,  11  Wend.,  135;  Gregory  vs.  Styker, 
2  Denio,  628;  Halterline  vs.  Bice,  62  Barb.,  693;  Scull  vs.  Shakes- 
peare, 76  Penn.  St.,  297;  Philadelphia  vs.  Brooks,  81  Penn.  St;  West 
Jersey  R  R  Co.  vs.  Trenton  Car  Works  Co.,  82  N.  J,  (Law),  517; 
JUliott  vs.  Edwards,  35  id.,  266;  &  c,  36  id.,  449;  Williams  vs.  Jack- 
man,  16  Gray,  614;  Wright  vs.  Tetlow,  99  Ma8&,  397;  Green  va 
Hall,  1  Hans.  (Del),  506;  Cowgill  vs.  Ford,  2  id.,  164;  Calais  Steam- 
boat Co.  vs.  Scudder,  2  Black  U.  S.,  372;  1  Benj.  on  Sales  (4th 
Amer.  ed.),  §§  408-413. 

It  will  be  seen  by  comparing  the  authorities  cited  above  that  the 
American  rule  differs  from  the  English.  We  think  those  on  this 
side  the  Atlantic  rest  on  a  much  sounder  basis,  and  we  will  follow 
them. 

The  house  not  having  been  finished  nor  delivered  by  Holt  to 
Mrs.  Barrett,  its  destruction  was  his  loss.  He  therefore  had  an  in- 
surable interest    Affirmed.    Clopton,  J.,  not  sitting. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 
OcioBEB  Tebm,  1889. 


In  Error  to  the  Supreme  Court   of  the  Slate  of  New   York. 


FIRE  ASS'N  OP  PHILADELPHIA,  Plaintiff  in  Error,  ] 

v». 
PEOPLE  OP  THE  STATE  OP  NEW  YORK.* 

.  A  Pennsylvania  company  authorized  to  do  business  in  New  York,  and  com- 
plying from  year  to  year  with  the  requirements  of  that  State,  was,  under  a 
law  subseqently  passed,  called  on  to  pay  reciprocal  taxes  such  as  were  im- 
posed by  Fennsylvania  on  companies  incorporated  in  New  York,  which 
were  in  excess  of  those  imposed  on  corporations  of  other  States.  . 

HtUd^  That  the  corporation  was  not  a  person  within  the  meaning  of  the  four- 
teenth constitutional  amendment,  which  provided  that  no  State  should 
deny  to  any  person  within  its  Jurisdiction  tlie  equal  protection  of  its  laws. 

Held,  That  the  State  might  impose  such  conditions  as  it  chose  as  a  prerequi- 
site for  doing  business,  subject  only  to  such  limitations  on  the  sovereignty 
as  may  be  found  in  the  fundamental  laws  of  the  Union. 

Hdd,  That  the  State  had  power  to  change  its  reqnirements  from  year  to  year, 
and  compliance  with  such  reqnirements  only  entitled  the  company  to  the 
privilege  of  admission  during  the  term.  By  going  into  the  State  it  assented 
to  such  prerequisites  as  the  State  mif^ht  from  time  to  time  impose.  It 
could  not  be  of  right  within  the  Jurisdiction  until  it  had  received  the'  cod- 
sent  of  the  State  under  the  new  provisions  which  exacted  compliance  with 
the  reciprocal  law. 

BlATGHFOBD,  J. 

This  is  a  writ  of  error  io  the  Supreme  Court  of  the  State  of  New 
York.    Under  the  proTisions  of  §  1,279  of  the  Code  of  Civil  Pro- 
cedure of  New  York,  the  People  of  the  State  of  New  York  and  the 
.  Fire  Association  of  Philadelphia,  a  Pennsylvania  corporation,  being 

*  Dediion  rendered,  Movember  IB,  1886. 
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parties  to  a  question  in  difference  which  might  be  the  subject  of  an 
action,  agreed  upon  a  case  containing  a  statement  of  the  facts  on 
which  the  controyersy  depended,  and  presented  a  written  sub- 
mission of  it  to  the  Supreme  Court  of  New  York,  so  that  the  con- 
troversy became  an  action.  The  material  facts  set  forth  in  the  case 
are  these: — 

"  The  defendant,  the  Fire  Ansociation  of  Philadelphia,  is  a  corpo- 
ration created  and  organized  in  the  year  1820,  by  and  under  the 
laws  of  the  State  of  Pennsylvania,  for  the  transaction  of  the  busi- 
ness of  fire  insurance,  and  having  its  principal  place  of  business  in 
the  city  of  Philadelphia.  In  the  year  1872  it  established  an  agency 
in  the  State  of  New  York,  which  it  has  ever  since  maintained.  No 
question  is  here  raised  but  that  it  has  uniformly  complied  with  all 
the  requirements  and  conditions  imposed  by  the  laws  of  this  State 
upon  fire  insurance  companies  from  other  States  establishing  and 
maintaining  agencies  in  this  State,  except  the  payment  of  the  tax 
now  in  dispute,  upon  premiums  received  by  it  in  1881  upon  risks 
located  within  the  State  of  New  York,  and  which  is  the  subject  of 
this  controversy,  and  has  received  from  year  to  year  certificates  of 
authority  from  the  superintendent  of  the  insurance  department  of 
this  State,  as  provided  to  be  issued  under  the  act^  chapter  466  of 
the  laws  of  1853,  and  the  subsequent  acts  amendatory  thereof. 

''  The  act  of  the  people  of  the  State  of  New  York,  passed  May  11, 
1865,  three-fifths  being  present,  being  chapter  694  of  the  laws  of 
1865,  entitied  '  An  act  in  relation  to  the  deposits  required  to  be 
made,  and  the  taxes,  fines,  fees,  and  other  charges  payable  by  insur- 
ance companies  of  sister  States,'  as  amended  by  the  act  of  1875,. 
chapter  60,  provides  as  follows,  viz. :  '  Whenever  the  existing  or 
future  laws  of  any  other  State  of  the  United  States  shall  require 
of  insurance  companies,  incorporated  by  or  organized  under  the 
laws  of  this  State,  and  having  agencies  in  such  other  States,  or  of  ^ 
the  agents  thereof,  any  deposit  of  securities  in  such  State  for  the 
"protection  of  policy-holders  or  otherwise,  or  any  payment  for  taxes, 
fines,  penalties,  certificates  of  authority,  license  fees,  or  otherwise, 
greiiter  than  the  amount  required  for  such  purposes  from  similar 
companies  of  other  States  by  the  then  existing  laws  of  this  State, 
then,  and  in  every  such  case,  all  companies  of  such  States  establish- 
ing, or  having  heretofore  established,  an  agency,  or  agencies  in  the 
State,  shall  be  and  are  hereby  required  to  make  the  same  deposit 
for  a  like  purpose  in  the  insurance  department  of  the  State,  and 
to  pay  the  superintendent  of  said  department  for  taxes,  fines,  penal- 
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ties^  certificates  of  aathority,  license  fees,  and  otherwise,  an  amount 
equal  to  the  amount  of  such  charges  and  payments  imposed  by  the 
laws  of  such  State  upon  the  companies  of  this  State  and  the 
agents  thereof;  and  the  superintendent  of  the  insurance  department 
is  hereby  authorized  to  remit  any  of  the  fees  and  charges  which  he 
is  required  to  collect  by  existing  laws,  except  such  as  he  is  required 
to  collect  under  and  by  -virtue  of  this  act,  proTided,  however,  that  no 
discrimination  shall  be  made  in  favor  of  one  company  over  any  other 
from  the  same  State.' 

"The  State  of  Pennsylvania,  by  an  act  passed  April  4, 1873,  and 
ever  since  in  force,  enacted  as  follows,  viz. :  '  Section  10.  No  person 
shall  act  as  agent  or  solicitor  in  this  State  of  any  insurance  company 
of  another  State,  or  foreign  government,  in  any  manner  whatever 
relating  to  risks,  until  the  provisions  of  this  act  have  been  complied 
with  on  the  part  of  the  company  or  association,  and  there  has  been 
granted  to  said  company  or  association,  by  the  commissioner,  a 
certificate  of  authority,  showing  that  the  company  or  association  is 
authorized  to  transact  business  in  this  State;  and  it  shall  be  the 
duty  of  every  such  company  or  association,  authorized  to  transact 
business  in  this  State,  to  make  report  to  the  commissioner  in  the 
month  of  January  of  each  year,  under  oath  of  the  president  or 
secretary  thereof,  showing  the  entire  amount  of  premiums  of  every 
character  and  description  received  by  said  company  or  association 
in  this  State,  during  the  year  or  fraction  of  a  year  ending  with  the 
thirty-first  day  of  December  preceding,  whether  said  premiums  were 
received  in  money  or  in  the  form  of  notes,  credits  or  any  other  sub- 
stitute for  money,  and  pay  into  the  State  treasury  a  tax  of  three  per 
centum  ux>on  said  premiums;  and  the  commissioiier  shall  not  have 
power  to  grant  a  renewal  of  the  certificate  of  said  company  or  asso- 
ciation until  the  tax  aforesaid  is  paid  into  the  State  treasury.' " 

In  the  year  1881,  the  defendant,  through  its  authorized  agents  in 
the  State  of  New  York,  received  for  insurance  against  loss  or  injury 
by  fire,  upon  property  located  within  the  State  of  New  Tork,  pre- 
miums to  the  aggregate  amount  of  $196,170.22.  The  superintend- 
ent of  the  insurance  department  of  New  York  claimed  that  the 
defendant  ought  to  pay,  as  a  tax,  for  the  year  1881,  $1,848.45,  with 
proper  interest,  being  the  amount  arrived  at  by  deducting  from 
$5,885.10  (which  would  be  a  tax  of  3  per  cent  on  $196,170.22),  the 
sum  of  $4,036.65,  which  the  defendant,  as  a  Pennsylvania  corpora- 
tion, had  paid  as  a  tax  on  premiums,  during  1881,  under  laws  of 
New  York  in  force  in  1881,  other  than  the  act  of  1865,  as  amended 
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by  the  act  of  1875.  The  caae  then  states,  that  **  the  controTersy  be- 
tween the  parties  is,  as  to  whether  the  defendant  is  liable  to  pay 
any  tax  to  the  superintendent  of  the  insurance  department  of  the 
State,  upon  the  said  premiums  received  by  it  in  the  year  1881,  and, 
if  any,  what  amount;"  that  "the  defendant  claims  that  it  is  not- 
liable  to  the  plaintifis  for  any  amount,  insisting,  £rst,  that  the. said 
act  of  1865,  as  amended  by  the  act  of  1875,  is  unconstitutional  and 
"^^pid,  and  not  a  legitimate  exercise  of  legislative  power,"  and 
making  further  claims  as  to  the  amount  due  from  it  if  the  act  in 
question  is  valid;  that  "the  question  submitted  to  the  court  for 
decision  upon  the  foregoing  statement  of  facts  is,  whether  the 
defendant  is  liable  to  pay  to  the  plaintifib,  or  to  the  superintendent, 
the  whole,  or  any,  and,  if  any,  what  part  of  the  "  $1«848.45;  and  that 
judgment  is  to  be  entered  according  to  its  decision. 

The  agreed  case  having  been  heard  by  the  supreme  court  in 
general  term,  as  required  by  law,  it  rendered  a  judgment  to  the 
effect  that  the  defendant  was  not  liable  to  pay  any  part  of  such 
amount  claimed  by  the  superintendent.  Two  of  the  three  judges 
holding  the  court  concurred  in  that  judgment.  The  third  dissented. 
The  opinions  of  the  majority  and  minority  accompany  the  record. 
The  majority  held  that  the  statutes  of  New  York  in  question  were 
void  because  in  conflict  with  the  constitution  of  New  York,  and 
did  not  discuss  any  question  arising  under  the  constitution  of  the 
United  State&  The  dissenting  judge  differed  with  the  majority  as 
to  the  question  adjudged  by  them,  and  further  said:  "Nor  can  I 
agree  with  the  claim  that  this  statute  is  contrary  to  the  fourteenth 
amendment  to  the  constitution  of  the  United  States." 

The  plaintifEs  having  appealed  to  the  Court  of  Appeals  of  New 
York,  that  court  reversed  the  judgment  of  the  supreme  court,  and 
rendered  judgment  for  the  plaintiff  for  $1,848.45,  with  interest 
and  costs,  and  remitted  the  record  to  the  supreme  court,  where  a. 
judgment  to  that  effect  was  entered,  to  review  which  the  defendant 
has  brought  a  writ  of  error.  The  court  of  appeals,  in  its  decision, 
(92  N.  Y.,  311),  after  overruling  the  view  taken  by  the  majority  of 
the  judges  of  the  supreme  court  as  to  the  validity  of  the  statute 
under  the  constitution  of  New  York,  proceeds  to  consider  its  consti- 
tutionality un&er  that  clause  of  the  fourteenth  amendment  to  the 
Federal  constitution  which  commands  th&t  no  State  shall  "  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
It  holds  that  that  clause  has  no  application  to  the  rights  of  the 
defendant,  because,  being  a  foreign  corporation,  it  was  not  within. 
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the  jurisdiction  of  New  York  until  it  was  admitted  by  the  State, 
ux>on  a  compliance  with  the  conditions  of  admission  which  the  State 
imposed  and  had  the  right  to  impose. 

The  defendant  claims  here  the  benefit  of  the  fourteenth  amend- 
ment, and  a  question  has  occurred  as  to  whether  the  record  presents 
that  point  for  our  review.  There  being  no  pleadings,  the  obvious 
place  to  look  for  the  daim  would  be  the  agreed  statement  of  facts^ 
But  all  that  is  there  said  is,  that  the  defendant  insists  that  the 
statute  is  "  unconstitutional  and  void  and  not  a  legitimate  exercise 
of  legislative  power."  The  question  was  considered,  in  both  the 
supreme  court  and  court  of  appeals,  as  to  the  validity  of  the  statute, 
under  the  constitution  of  New  York,  as  being  a  law  made  to  depend 
for  its  operation  on  the  legislation  of  a  foreign  State,  and  thus  an 
illegitimate  exercise  of  legislative  power.  This  contention  is  fairly 
within  the  words  of  the  agreed  statement,  and,  if  it  depended 
wholly  on  that  statement  to  determine  whether  the  record  raises  a 
Federal  question,  some  doubt  might  ezisi  But  in  view  of  what  was 
said  in  Murdock  v&  Memphis  (20  Wall.,  590,  633),  in  Gross  vs. 
United  States  Mortgage  Co.  (108  U.  S.,  477),  and  in  Adams  County 
vs.  Burlington  &  Mo.  R.  R.  Co.  (112  U.  S.,  123),  we  think  that  we 
are  at  liberty  to  look  into  the  opinion  of  the  court  of  appeals,  a  copy 
of  which,  duly  authenticated  by  the  proper  officer,  is  transmitted  to 
us  with  the  record,  in  compliance  with  our  8th  nile,  for  the  purpose 
of  aiding  in  determining  what  was  decided  by  that  court.  From, 
that  opinion  it  appears  that  the  court  not  only  decided  against  the 
defendant  all  the  questions  other  than  Federal  which  were  raised^ 
including  two  under  the  constitution  of  New  York,  but  also  decided 
against  it  the  Federal  question  referred  to.  If  the  court  had  de- 
cided in  its  favor  any  one  of  the  other  questions  which  went  to 
the  whole  cause  of  action,  there  would  have  been  no  necessity  for 
considering  the  Federal  question.  But  as  it  was,  the  decision  of 
that  question  l^^came  necessary  to  the  disposition  of  the  case,  and 
was  fully  considered,  not  sua  sponte,  but  as  a  point  presented  by 
the  defendant. 

The  provision  of  the  fourteenth  amendment,  which  went  into  ef- 
fect in  July,  1868,  is,  that  no  State  shall  "  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  first  ques* 
tion  which  arises  is,  whether  this  corporation  was  a  person  within 
the  jurisdiction  of  the  State  of  New  York,  with  reference  to  the  sub- 
ject of  controversy  and  within  the  meaning  of  the  amendment. 
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The  defendant,  on  the  assumption  that  if  it  was  within  the  juris- 
diction of  the  State  of  New  York,  it  was,  though  a  foreign  corpora- 
tion, a  "person,"  and  so  entitied  to  the  benefit  of  the  amendment, 
contends  that  it  was  within  such  jurisdiction.  The  argument  is, 
that  it  established  an  agency  within  the  State  in  1872,  which  it  had 
ever  since  maintained;  that  it  complied  from  year  to  year  with  all 
the  requirements  and  conditions  imposed  by  the  laws  of  the  State 
on  foreign  fire  insurance  companies  doing  business  in  the  State; 
that  it  received  from  year  to  year  certificates  of  authority  from  the 
superintendent  of  the  insurance  department,  as  provided  by  statute ; 
that  under  those  circumstances,  it  was  legally  within  the  State  and 
within  its  jurisdiction;  that  being  in  the  State  by  permission  of  the 
State,  continuously  from  1872  to  1882,  the  State  imposed  on  it, 
while  there  in  1882,  an  unequal  and  unlawful  burden;  and  that  the 
New  York  act  of  1865  did  not  come  into  effect  as  to  Pennsylvania 
corporations  until  the  Pennsylvania  act  of  1873  was  passed,  at  which 
time  the  defendant  had  already  been  a  year  in  the  State. 

But  we  are  unable  to  take  that  view  of  the  case.  In  Paul  vs.  Vir- 
ginia (8  Wall.,  168),  at  December  term,  1868,  a  statute  of  Virginia 
required  that  every  insurance  company  not  incorporated  by  Vir- 
ginia should,  as  a  condition  of  carrying  on  business  in  Virginia,  de- 
posit securities  with  the  State  treasurer,  and  afterwards  obtain  a 
Ucense;  and  another  statute  made  it  a  penal  offense  for  a  person  to 
act  in  Virginia  as  agent  for  an  insurance  company  not  incorporated 
l)y  Virginia,  without  such  license.  A  person  having  acted  as  such 
4kgent  without  a  license,  and  been  convicted  and  fined  under  the 
statute,  this  court  held  that  there  had  been  no  violation  of  that 
•clause  of  article  4,  section  2  of  the  constitution  of  the  United  States 
which  provides  that  "  the  citizens  of  each  State  shall  be  entitied  to 
all  privileges  and  immunities  of  citizens  m  the  several  States;"  nor 
any  violation  of  the  clause  in  article  1,  section  8,  giving  power  to 
•Congress ''  to  regulate  commerce  with  foreign  nations  and  among 
the  several  States."  The  view  announced  was,  that  corporations  are 
not  citizens  within  the  clause  first  cited,  on  the  ground  that  the  priv- 
ileges and  immunities  secured  to  the  citizens  of  each  State  in  the 
several  States,  are  those  which  are  common  to  the  citizens  of  the 
latter  States,  under  their  constitutions  and  laws,  by  virtue  of  their 
being  citizens;  and  that  as  a  corporation  created  by  a  State  is  a  mere 
creation  of  local  law,  even  the  recognition  of  its  existence  by  other 
States,  and  the  enforcement  of  its  contracts  made  therein,  depend 
purely  on  the  comity  of  those  States — a  comity  which  is  never  ex- 
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tended  where  the  existence  of  the  corporation  or  the  exercise  of  its 
powers  is  **  prejudicial  to  their  interests  or  repugnant  to  their  pol- 
icy." And  the  court,  speaking  by  Mr.  Justice  Field,  said :  *'  Having 
no  absolute  right  of  recognition  in  other  States,  but  depending  for 
such  recognition  and  the  enforcement  of  its  contracts  upon  their  as- 
sent, it  follows,  as  a  matter  of  course,  that  such  assent  may  be 
granted  upon  such  terms  and  conditions  as  those  States  may  think 
proper  to  impose.  They  may  exclude  the  foreign  corporation  en- 
idrely,  they  may  restrict  its  business  to  particular  localities,  or  they 
may  exact  such  security  for  the  performance  of  its  contracts  with 
their  citizens  as  in  their  judgment  will  best  promote  the  public  in- 
terest The  whole  matter  rests  in  their  discretion."  As  to  the 
X>ower  of  Congress  to  regulate  commerce  among  the  several  States, 
the  court  said,  that  whUe  the  power  conferred  included  commerce 
carried  on  by  corporations  as  well  as  that  carried  on  by  individuals, 
''  iHsuing  a  policy  of  insurance  is  not  a  transaction  of  commerce." 
^This  decision  only  followed  the  principles  laid  down  in  the  earlier 
cases  of  Bank  of  Augusta  vs.  Earle  (13  Peters,  519,  588)  and  Lafay- 
ette Ins.  Co.  vs.  French  (18  How.,  404). 

The  same  rulings  were  followed  in  Ducat  vs.  Chicago  (10  Wall. 
410),  where  it  was  said  that  the  power  of  a  State  to  discriminate 
between  her  own  corporations  and  those  of  other  States  desirous  of 
transacting  business  within  her  jurisdiction  being  clearly  established, 
it  belonged  to  the  State  to  determine  as  to  the  nature  or  degree  of 
discrimination,  "  subject  only  to  siich  limitations  on  her  sovereignty 
as  may  be  found  in  the  fundamental  law  of  the  Union." 

Other  cases  to  the  same  effect  are  Liverpool  Ins.  Co.  v&  Massa- 
chusetts (10  WalL,  566);  Doyle  vs.  Continental  Ins.  Co.  (94  U.  S., 
J>36);  and  Cooper  Mfg.  Co.  va  Ferguson  (113  U.  S.,  727). 

As  early  as  1853,  the  State  of  New  York,  by  a  statute  (chap.  466), 
required  of  every  fire  insurance  company  incorporated  by  any  other 
State  or  any  foreign  government,  as  a  prerequisite  to  doing  business 
in  the  State,  that  it  should  file  an  appointment  of  an  attorney  on 
whom  process  was  to  be  served,  and  a  statement  of  its  pecuniaiy 
condition,  and  procure  from  a  designated  public  officer  a  certificate 
of  authority  stating  that  the  company  had  complied  with  all  the  req- 
uisitions of  the  statute;  and  also  required  the  renewal  from  year 
to  year  of  the  statement  and  evidence  of  investments;  and  provided 
that  such  public  officer,  on  being  satisfied  that  the  capital  of  the 
company  and  its  securities  and  investments  remained  secure,  should 
famish  a  renewal  of  the  certificate  of  authority.    A  violation  of  the 

VOL.XVL-7. 


Digitized  by  LjOOQ IC 


98  B€p(yrt  of  DedsUm.  [Feb.^ 

provisioiis  was  made  a  penal  offense.  This  act,  with  immaterial 
amendments,  is  still  in  force. 

This  Pennsylvania  corporation  came  into  the  State  of  New  York  to 
do  business,  by  the  consent  of  the  State,  under  this  act  of  1853, 
with  a  license  granted  for  a  year,  and  has  received  such  license  an- 
nually, to  run  for  a  year.  It  is  within  the  State  for  any  given  year 
under  such  license,  and  subject  to  the  conditions  prescribed  by  stat- 
ute. The  State,  having  the  power  to  exclude  entirely,  has  the  power 
to  change  the  conditions  of  admission  at  any  time,  for  the  future, 
and  to  impose  as  a  condition  the  payment  of  a  new  tax,  or  a  further 
tax  as  a  license  fee.  If  it  imposes  such  license  fee  as  a  prerequisite 
for  the  future,  the  foreign  corporation  until  it  pays  such  license  fee, 
is  not  admitted  within  the  State  or  within  its  jurisdiction.  It  is 
outside,  at  the  threshold,  seeking  admission,  with  consent  not  jet 
given.  The  act  of  1865  had  been  passed  when  the  corporation  first 
established  an  agency  in  the  State.  The  amendment  of  1875 
changed  the  act  of  1865  only  by  giving  to  the  superintendent  the 
power  of  remitting  the  fees  and  charges  required  to  be  collected  by 
then  existing  laws.  Therefore,  the  corporation  was  at  all  times,  af- 
ter 1872,  subject,  as  a  prerequisite  to  its  power  to  do  business  in 
New  York,  to  the  same  license  fee  its  own  State  might  thereafter 
impose  on  New  York  companies  doing  business  in  Pennsylvania. 
By  going  into  the  State  of  New  York  in  1872,  it  assented  to  such 
prerequisite  as  a  condition  of  its  admission  within  the  jurisdiction  of 
New  York.  It  could  not  be  of  right  within  such  jurisdiction,  until 
it  should  receive  the  consent  of  the  State  to  its  entrance  therein  un- 
der the  new  provisions,  and  such  consent  ccmld  not  be  given  until 
the  tax,  as  a  license  fee  for  the  future,  should  be  paid. 

It  is  not  to  be  implied,  from  anything  we  have  said,  that  the  power 
of  a  State  to  exclude  a  foreign  corporation  from  doing  business 
within  its  limits  is  to  be  regarded  as  extending  to  an  interference 
with  the  transaction  of  commerce  between  that  State  and  other 
States  by  a  corporation  created  by  one  of  such  other  States. 

Judgment  affirmed.  • 
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SUPREME   COURT   OF    PENNSYLVANIA. 


CORSON'S  APPEAL.* 

A  nephew  to  whom  his  aunt  was  indebted,  the  amount  through  unsettled 
business  relations  being  uncertain,  took  out  a  policy  on  her  li&  on  his  own 
motion  and  himself  paying  the  premiums  for  ^,000;  the  indebtedness  was 
subsequently  found  to  have  been  between  $500  and  $750. 

Held,  That  the  assured  must  have  an  insurable  interest,  but  this  is  not  neces- 
sarily a  definite  pecuniary  int^'rest,  but  such  as  will  justify  a  well-grounded 
expectation  of  adyantage  resulting  from  the  life  insured. 

Heid,  That  the  mere  relationship  of  nephew  and  aunt  would  not  give  such  an 
interest,  but  that  the  amount  and  uncertainty  of  the  indebtedness  would 
justify  the  policy  taken  in  good  faith. 

Heid,  That  such  an  interest  subsisting  at  the  inception  of  the  contract,  and 
the  aunt  being  in  no  way  a  party  to  the  contract,  the  case  is  not  affected 
by  the  fact  that  the  debt  was  afterwards  paid. 

Heldy  That  the  nephew,  and  not  the  representatives  of  the  aunt,  was  en- 
titled to  the  insurance  money. 

John  Spabhawe,  Jb.,  and  N.  Dn  Bois  Mn.T.KR,  EsQS.,/or  AppeUard. 
J.  H.  Andebs  and  Wiluah  F.  Johnson,  Esq.,  for  Appellee. 

Clabe,  J. 
.  Alfhough  a  policy  of  life  insurance  is  not,  like  a  fire  or  marine 
policy,  a  mere  contract  of  indemnity,  but  a  contract  to  pay  a  certain 
sum  of  money  in  the  event  of  death  (Scott  vs.  Dickson,  42  Leg.  In- 
tell,  362),  yet  the  assured  is  not  entitled  to  his  action  on  the  policy 
nnlesB  he  had,  as  the  basis  of  his  contract^  an  interest  in  the  subject- 
matter  insured.  This  is  a  rule  founded  in  public  policy,  and  is  of 
general  appUcation  :  Buse  vs.  Mutual  Benefit  Co.,  23  N.  7.,  516.  If 
it  were  not  so  the  whole  system  of  life  insurance  would  become  the 
mere  cover  for  wicked  speculation  by  wager  in  human  life,  and  thua 
prore  the  occasion  for  the  commission  of  the  grossest  crimes. 

An  insurable  interest^  however,  is  not  necessarily  a  definite  peounu 
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ary  interest,  such  as  is  recognized  and  protected  at  law;  it  may  be 
contingent,  restricted  as  to  time,  or  indeterminate  in  amount,  but  it 
must  be  actual,  such  as  will  reasonably  justify  a  well-grounded  ex- 
pectation of  advantage,  dependent  upon  the  life  insured,  so  that  the 
purpose  of  the  party  effecting  the  insurance  may  be  to  secure  that 
advantage,  and  not  merely  to  put  a  wager  upon  human  life.  There- 
fore a  wife  has  an  insurable  interest  in  the  life  of  her  husband,  or 
the  husband  in  the  life  of  the  wife :  Baker  vs.  Union  Mutual  Life,  34 
N.  Y.,  283;  and  a  single  woman,  under  contract  to  marry,  in  the  life 
of  her  intended  husband':  Chisholm  vs.  National  Life  Co.,  52  Mo., 
213.  A  parent  has  in  like  manner  an  insurable  interest  in  the  life 
of  a  child,  and  a  child  in  the  life  of  a  parent :  Loomis  vs.  Eagle  In- 
surance Co.,  6  Gray,  396;  Mitchell  vs.  Union  Life  Co.,  45  Me.,  104; 
Eeserve  Mutual  Co.  vs.  Eane,  31  P.  F.  S.,  154.  hx  the  case  last 
cited  this  court  said  :  ''  It  would  be  technical  in  the  extreme  to  say 
that  a  son  has  no  insurable  interest  in  his  father's  life.  Poverty  may 
overtake  the  father  in  his  lifetime,  and  thus  father  and  mother  be 
cast  upon  the  son;  or,  if  the  father  die  before  her,  the  necessity  may 
fall  at  once  upon  the  son.  Why,  then,  should  he  not  be  permitted 
to  make  )a  provision  by  insurance  to  re-imburse  himself  for  his  out- 
lays, past  or  future  ?  What  injury  is  done  to  the  insurance  com- 
pany? They  received  the  full  premium,  and  they  know  in  such 
case,  from  the  very  relationship  of  the  parties,  that  the  contract  is 
not  a  mere  gambling  adventure,  but  is  founded  in  the  best  feelings 
of  our  nature,  and  on  a  legal  duty  which  may  arise  at  any  time/' 

In  Lord  v&  Dall  (12  Mass.,  115),  a  young  unmarried  female,  with- 
out property,  who  for  several  years  had  been  supported  and  educated 
at  the  expense  of  her  brother,  who  stood  to  her  in  loco  parentis,  was 
held  to  have  an  insurable  interest  in  his  life.  So,  also,  a  creditor 
lias  an  insurable  interest  in  the  life  of  his  debtor  :  American  Life 
Insurance  Co.  vs.  Bobertshaw,  2  Casey,  189  ;  Cunningham  vs. 
Smith's  Executors,  20  P.  F.  S.,  450.  In  Keystone  Mutual  Association 
Ts.  Beaverson  (16  W.  N.  C,  188),  the  assured,  an  unmarried  lady, 
lived  with  her  brother,  who  supported  or  maintained  her  in  his  fam- 
ily under  circumstances  tending  to  constitute  the  relation  of  debtor 
and  creditor  between  them,  and  it  was  held  that  he  had  such  an  in- 
surable interest  in  her  life  as  would  support  a  policy  of  insurance 
taken  out  by  him  therein.  *'  This  case,"  says  the  courts  *'  was  not 
submitted  to  the  jury  under  a  ruling  that  the  mere  fact  of  a  person 
on  whose  life  the  policy  was  taken  being  a  sister  of  the  defendant  in 
error,  gave  to  the  latter  an  insurable  interest  in  her  life,  although 
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reputable  aufhorities  haye  recognized  such  relationship  to  be  soffi- 
cient :  M^sia  life  Insurance  Co.  t&  France,  4  Otto,  562.  In  the 
present  case  evidence  was  given  that  he  was  supporting  and  main- 
taining her  in  his  family,  under  circumstances  tending  to  constitute 
the  relation  of  debtor  and  creditor.  It  was  under  all  the  facts  of 
the  case  that  the  court  held  he  had  an  insurable  interest  in  the  life 
of  his  sister.  It  was  very  dear  that  the  insurance  was  obtained  in 
good  faith,  and  not  for  the  purpose  of  speculating  upon  the  hazard 
of  a  life  in  which  he  had  no  interest :  Scott  vs.  Dickson,  ante,  p.  181. 
The  policy  in  question  shows  the  willingness  of  the  company  to  take 
the  risk  on  the  ground  of  relationship  alone." 

The  rule  dedudble  from  all  the  cases  is  thus  stated  in  Wamock 
vs.  Davis  (14  Otto,  775)  by  Mr.  Justice  Field  :  "  It  is  not  easy  to  de- 
fine with  precision  what  will  in  all  cases  constitute  an  insurable  in- 
terest, so  as  to  take  the  contract  out  of  the  class  of  wagering 
polides.  It  may  be  stated  generally,  however,  to  be  such  an  inter- 
est, arising  from  the  relations  of  the  party  obtaining  the  insurance, 
either  as  creditor  of  or  surety  for  the  assured,  or  from  the  ties  of 
blood  or  marriage  to  him,  as  will  justify  a  reasonable  expectation  of 
advantage  or  benefit  from  the  continuance  of  his  life.  It  is  not  nec- 
essary that  the  expectation  of  advantage  or  benefit  should  be  al- 
ways capable  of  pecuniary  estimation;  for  a  parent  has  an  insurable 
interest  in  the  life  of  a  child,  and  a  child  in  the  life  of  his  parent;  a 
husband  in  the  life  of  his  wife,  and  a  wife  in  the  life  of  her  husband* 
The  natural  affection  in  cases  of  this  kind  is  considered  as  more  pow- 
erful, as  operating  more  efficaciously  to  protect  the  Ufe  of  the  in- 
sured, than  any  other  consideration.  But  in  all  cases  there  must  be 
a  reasonable  ground,  founded  upon  the  relations  of  the  parties  to 
each  other,  either  pecuniary,  or  of  blood  or  afiSnity,  to  expect  some 
benefit  or  advantage  from  the  continuance  of  the  assured;  otherwise 
the  contract  is  a  mere  wager,  by  which  the  party  taking  the  policy 
is  directly  interested  in  the  early  death  of  the  assured.  Such  poli- 
cies have  a  tendency  to  create  a  desire  for  the  event.  They  are, 
therefore,  independently  of  any  statute  on  the  subject,  condemned  aa 
being  against  public  policy." 

It  cannot  be  pretended  that  Gamier  had  an  insurable  interest  in 
the  life  of  his  aunt  by  force  of  the  mere  relationship  existing  be- 
tween them;  no  case  has  been  brought  to  our  notice  which  carries 
the  rule  to  this  extent.  Between  husband  and  wife,  and  parent  and 
child,  the  relationship  is  so  dose  and  intimate,  and  the  mutual  de- 
pendence and  legal  liability  for  support  so  manifest,  that  nothing 
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mord  is  wanting  to  establish  the  insurable  interest  Qamier,  how- 
ever, did  not  hold  any  such  relation  to  Ellen  McLean,  either  natural 
or  assumed;  he  was  simply  her  ''friend  and  adviser."  He  was 
doubtless  a  valuable  friend;  he  had  advanced  money  to  bring  her  to 
Philadelphia;  he  fitted  up,  stocked,  and  from  time  to  time  replen- 
ished, the  store  at  Tenth  and  Manilla;  having  disposed  of  this  for 
her  benefit  he  purchased  the  establishment  on  Fitzwater  Street,  and, 
selling  this,  he  bought  for  her  a  third,  on  Fifth,  below  Christian. 
She  repaid  Gamier,  however,  for  his  outlays  in  her  behalf  from  time 
to  time  from  the  ordinary  receipts  of  the  several  stores,  and  from 
the  proceeds  of  the  sales. 

The  only  relation  existing  between  James  Gamier  and  Ellen  Mc- 
Lean which  could  give  Gkunier  an  insurable  interest  in  her  life,  was 
that  of  debtor  and  creditor,,  and  upon  this  ground  alone  the  case 
must  be  considered.  It  is  not  denied  that  at  the  date  of  the  policy, 
Mrs.  McLean  was  indebted  to  Gkunier  for  money  advanced  and  ex- 
pended in  her  behalf,  in  some  amount  between  $500  and  $750.  It 
is  said,  however,  that  Gamier,  in  his  answer,  disclaims  as  a  creditor; 
that  he  places  his  right  to  the  proceeds  of  the  policy  on  other 
grounds,  and  makes  no  claim  whatever  by  reason  of  any  indebted- 
nes&  We  do  not  so  understand  either  the  answer  or  the  evidence 
givpn  by  the  defendant  in  the  case.  The  bill  charges  in  the  first  par- 
agraph, in  substance,  that  the  policy  was  taken  out  and  applied  as  a 
collateral  security  to  the  debt  which  Mrs.  McLean  then  owed  Gar- 
nier;  and  in  the  subsequent  paragraphs,  that  the  debt  having  been 
fully  paid  in  the  lifetime  of  the  assured,  the  proceeds  of  the  policy 
should  pass  into  her  estate.  This  iact  is  specifically  denied;  the 
defendant  in  his  answer  says,  it  is  "  not  true  that  the  poHcy  of  in- 
surance, referred  to  in  paragraph  one  of  the  complainant's  bill,  was 
applied  for  and  issued  upon  the  life  of  Ellen  McLean  for  any  such 
reason  or  purpose  as  therein  stated." 

It  is  undisputed,  however,  that  at  the  issuing  of  the  policy,  the  re- 
lation of  debtor  and  creditor  did  exist,  and  to  the  extent  stated;  the 
defendant  having  denied  that  the  policy  was  taken  as  collateral  secu- 
rity for  that  debt,  a  question  of  fact  is  thus  raised  to  be  determined 
by  the  evidence.  Upon  examination  of  the  proofs  we  find  no  evi- 
dence from  which  the  fact  might  be  fairly  inferred.  The  insurance 
was  not  effected  at  the  instance  of  Mrs.  McLean,  but  at  the  sugges- 
tion of  her  son,  Samuel  McQatchy,  in  whose  name  a  second  policy 
in  $1,000  was  at  the  same  time  issued;  the  premiums  were  paid  and 
the  pohcy  maintained  by  Gamier;  indeed,  there  is  not  the  slightest 
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proof  in  support  of  the  plaintiff's  hypothesis,  that  the  policy  was 
held  in  tmst  for  the  debtor,  and,  in  the  absence  of  such  proof,  the 
presumption  is,  that  the  rights  of  the  parties  appear  upon  the  face  of 
the  policy:  Cunningham  vs.  Smith,  29  P.  F.  Smith,  450. 

It  has  been  said,  however,  on  the  authority  of  Goodsall  vs.  Bold- 
ero  (9  East,  72),  that  an  insurance  upon  the  life  of  a  debtor  in  behalf 
of  a  creditor  is,  in  legal  effect,  but  a  guaranty  of  the  debt,  and  if  the 
debt  is  paid  the  insurance  is  at  an  end;  but  it  is  now  settled  that 
this  case  is  not  the  law;  it  was  directly  drawn  in  question,  and  was 
expressly  overruled  in  Dalby  v&  India  and  London  Life  Ins.  Co., 
decided  in  the  Exchequer  Chamber,  15  C.  B.,  365.  The  law  seems 
to  be  well  settled  that  it  is  wholly  unnecessary  to  prove  an  insurable 
interest  in  the  life  of  the  assured  ai  the  maturity  of  the  policy,  if  it 
was  valid  at  its  inception^  and  in  the  absence  of  express  stipulation 
to  the  contrary,  the  sum  expressed  on  the  face  of  the  policy  is  the 
measure  of  recovery:  Bawle  vs.  American  Mut  Ins.  Co.,  27  N.  Y.,  282; 
Mowry  vs.  Home  Ins.  Co.,  9  R  I.  (1869);  Hoyt  vs.  N.  Y.  Life  Ins. 
Co.,  3  Bosw.,  440;  Fhoemx  Mut  Ins.  Co.  v&  Bailey,  13  Wallace,  616. 

The  doctrine  of  all  the  cases  to  which  our  attention  has  been 
called  is,  that  if  the  policy  was  originally  valid,  it  does  not  cease  to 
be  so  by  cessation  of  interest  in  the  subject  of  insurance,  unless 
such  be  the  necessary  effect  of  the  provisions  of  the  instrument  it- 
self. Therefore,  where  a  husband  insured  his  life  for  the  benefit  of 
his  wife,  and  was  subsequently  divorced,  it  was  held,  that,  notwith- 
standing the  relation  of  husband  and  wife  no  longer  existed,  and  her 
insurable  interest  had  thus  ceased,  yet  she  could  recover  the  full 
amount  of  the  policy :  Commonwealth  Mutual  Life  vs.  Schaffer,  4 
Otto,  457.  "  Supposing  a  fair  and  proper  insurable  interest  of  what- 
ever kind,"  says  the  court  in  the  case  last  cited,  "  to  exist  at  the  time 
of  taking  out  the  policy,  and  that  it  be  taken  out  in  good  faith,  the 
object  and  purpose  of  the  rule  which  condemns  wager  policies  is 
sufficiently  attained,  and  there  is  then  no  good  reason  why  the  con- 
tract should  not  be  carried  out  according  to  its  terms."  'To  the 
same  effect  is  McEee  vs.  Phoenix  Company,  28  Mo.,  383. 

All  the  cases  to  which  we  have  referred,  it  is  true,  arose  from  suits 
brought  upon  the  policies  of  insurance,  but  the  same  principles  ap- 
ply where  the  company,  admitting  its  liability,  has  paid  the  money 
into  court  to  abide  the  result^  and  the  controversy  is  between  the  re- 
maining parties. 

In  our  own  case  of  Scott  vs.  Dickson  (42  Legal  Intell.,  362)  oor 
brother  Paxson,  upon  a  review  of  the  cases,  concludes,  that  where 
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one  has  an  insurable  interest  at  the  time  an  insurance  is  effected 
upon  the  life  of  another  for  his  benefit,  the  fact  that  his  interest 
ceases  to  exist  at  or  prior  to  the  death  of  the  insured,  wiU  not,  as 
against  the  personal  representatiyes  of  the  insured,  deprire  him  of 
the  right  to  receive  the  insurance  money;  therefore,  it  was  held, 
that  a  surety  on  an  official  bond  had  an  insurable  interest  in  the 
life  of  the  obligor,  and  that  his  right  to  recover  upon  the  x)olicy  was 
not  affected  by  the  &ct  that  no  breach  of  the  condition  of  the  bond 
had  ever  occurred.  But  a  merely  colorable,  temporary,  or  dispropor- 
tionate interest  may  present  circumstances  from  which  want  of  good 
faith,  and  an  intent  to  evade  the  rule,  may  be  inferred;  therefore, 
although  the  relation  of  debtor  and  creditor  may  in  general  be  said 
to  establish  an  insurable  interest,  the  amount  of  the  insurance 
placed  upon  the  life  of  the  debtor  cannot  be  grossly  disproportionate 
to  the  benefit  which  might  be  reasonably  supposed  to  accrue  from 
the  continuance  of  the  debtor's  life,  without  leaving  the  transaction 
open  to  the  imputation  of  being  a  speculation  or  wager  upon  the 
hazard  of  a  life  :  Wainwright  v&  Bland,  1  Moody  &  Bob.,  481;  Mil- 
ler vs.  Eagle  life  Ins.  Co.,  2  Smith,  N.  Y.,  268. 

The  case  of  Cammackvs.  Lewis  (15  Wallace,  643)  is  exactly  in 
point;  the  policy  was  taken  out  by  Cammack,  the  creditor,  upon  the 
life  of  Lewis,  his  debtor,  in  the  sum  of  $3,000 — $2,000  for  his  own 
benefit  and  $1,000  for  the  benefit  of  Lewia  Lewis  in  fact  owed 
Cammack  $70,  although  he  voluntarily  and  without  consideration 
gave  his  obligation  at  the  time  for  $3,000.  ''If  th^  transaction," 
says  Mr.  Justice  Miller,  "  as  set  up  by  Cammack,  be  true,  then,  so 
&r  as  he  was  concerned,  it  was  a  sheer  wagering  policy,  and  proba- 
bly a  fraud  on  the  insurance  company.  To  procure  a  policy  for 
$3,000  to  cover  a  debt  of  $70  is  of  itself  a  mere  wager.  The 
disproportion  between  the  real  interest  of  the  creditor  and  the 
amount  to  be  received  by  him  deprives  it  of  all  pretense  to  be  a  bona 
fide  effort  to  secure  the  debt,  and  the  strength  of  this  proposition  is 
not  diminished  by  the  fact  that  Cammack  was  only  to  get  $2,000  out 
of  the  $3,000;  nor  is  it  weakened  by  the  fact  that  the  policy  was 
taken  out  in  the  name  of  Lewis,  and  assigned  by  him  to  Cammack 
This  view  of  the  subject  receives  confirmation  from  the  note  exe- 
cuted by  Lewis  to  Cammack  for  the  precise  amount  of  the  risk  in 
the  policy,  which,  if  Camma(*k's  account  be  true,  was  without  con- 
sideration, and  could  only  have  been  intended  for  some  purpose  of 
deception;  probably  to  impose  on  the  insurance  company."  See 
also  Conn.  Mui  Co.  vs.  Lucks,  108  U.  S.  B.,  498. 


Digitized  by  LjOOQ IC 


1887.]  Corson's  Appeal.  105 

In  the  case  at  bar  the  policy  was  $2,000;  the  amount  of  the  in- 
debtedness was  at  the  time  imdetermined,  and  therefore  uncertain; 
it  has  since  been  ascerttiined  to  have  been  between  $500  and  $750. 
Considering  the  character  of  their  business  relations,  the  unsettled 
condition  of  their  afiGairs,  the  age  of  the  subject  of  insurance,  the 
porobable  amount  of  premiums  which  might  accrue,  the  accumula- 
tions from  interest,  we  could  not  say  the  transaction  carries  with  it 
any  inherent  evidence  of  bad  faith.  The  essential  thing  is,  as  stated 
by  the  learned  judge  of  the  court  below,  that  the  policy  should  be 
obtained  in  good  faith,  and  not  for  purposes  of  speculation,  upon 
the  hazard  of  a  life  in  which  the  insured  has  no  interest.  The  case 
IB  materially  different  from  Gilbert  ts.  Moose  et  al  (41  Legal  Intell.^ 
75);  the  principles  involved  in  that  case  are  not  drawn  in  question 
here. 

We  find  no  error  in  the  decree  of  the  court  below,  and  it  is  there- 
fore affirmed. 

The  decree  is  affirmed,  and  the  appeal  dismissed  at  the  cost  of  the 
appellant. 
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SUPREME  COURT  OF  IOWA. 
Appeal  from  Decatur  District  Court 


SILTZ, 

HAWKETE   INS.    CO.* 

In  an  action  ag^ainst  a  fire  insurance  company,  the  admission  of  the  state- 
ments in  evidence  of  a  soliciting  agent,  proved  to  be  an  officer  and  stock- 
holder of  the  company,  if  error  at  all,  is  error  without  prejudice. 

In  an  action  aealnst  a  fire  insurance  company,  a  witness  may  testify  as  to 
the  value  of  goods  destroyed,  desia^atea  by  certain  terms,  if  he  is  familiar 
with  the  designation,  without  the  objection  of  his  being  called  on  to 
construe  the  policy,  or  to  determine  what  goods  are  covered  by  the  de- 
scription. 

Where  a  defense  is  pleaded  in  answer  to  a  complaint,  and  the  issue  thereon 
is  £ftirly  and  fully  presented  in  an  instruction,  it  is  as  well  presented  in 
that  connection  as  though  it  had  been  found  in  the  statement  of  the 
pleadings  and  issues  preceding  the  instructions. 

If,  in  an  action  on  a  fire  insurance  policy,  there  is  no  controversy  at  the  trial 
as  to  the  value  of  the  property,  and  the  plaintift*  testifies  that  she  paid  a 
certain  sum  for  it,  and  its  value  is  stated  at  that  sum  in  the  appbcation 
for  insurance,  in  the  absence  of  any  evidence  or  claims  to  the  contrary,  the 
jury  may  find  its  value  in  that  sum. 

Where,  in  an  action  against  a  fire  insurance  company,  the  company  pleads 
the  existence  of  a  mortgage,  and  the  plaintiff  replies  that  when  the  insur- 
ance was  effected  she  fully  explained  it,  and  fiirther  replies  that  any 
breaches  of  the  condition  of  the  policy  which  may  have  occurred  were 
waived  by  the  act  of  the  assistant  secretary  of  the  company,  in  requiring 
and  taking  proof  of  loss,  which  he  pronounces  sufficient,  at  the  same 
time  informing  plaintiff  that  the  loss  would  be  paid,  she  is  entitled  to  re- 
cover in  the  action. 

in  an  action  against  a  fire  insurance  company,  the  court  need  not  instruct 
the  jury  as  to  agent's  authority  to  do  certain  acts  on  which  a  claim  of 
waiver  is  based,  where  the  reply  of  plaintiff  pleads  a  waiver,  which  is  not 
denied. 

*  Decision  rendersd,  October  19, 18S6.— IVom  Northwestern  BepmUr, 
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^  he  forfeitare  of  a  poUey  of  insurance  on  account  of  a  bieaoh  of  its  conditions 

may  be  waived,  and,  when  the  waiver  is  made,  it  will  have  the  same 

binding  force  it  originally  possessed. 
In  an  action  against  a  fire  insurance  company,  knowledge  of  facts  possessed 

by  an  agent  is  chargeable  to  the  company. 
'The  verdict  of  a  Jury  will  not  be  disturbed  because  the  evidence  may  be 

meager,  or  does  not  satisfy  the  mind  of  the  court 

Action  at  law  apon  a  policy  of  insurance,  to  recover  the  amount 
insured  against  loss  by  fire  upon  a  building  and  certain  contents  owned 
by  plaintiffi  There  was  a  judgment  upon  a  verdict  for  plaintiff. 
Defendant  appeals. 

Phillips  &  Day,  for  Appdlard. 

R  W.  CuRBY,  Bullock  k  Hoffkak,  and  J.  B.  Johnson,  .for 
Appellee, 

Bbok,  J. 

1.  We  will,  in  the  consideration  of  the  case,  notice  the  objections 
to  the  judgment  in  the  order  of  their  presentation  by  defendant's 
counsel,  and  will  state  the  facts  involved  in  each  point  in  connection 
with  the  discussion  thereol 

F.  S.  Siltz.  the  husband  of  plaintiff,  and  a  witness  in  her  behalf, 
testified  that,  three  or  four  days  after  the  fire,  W.  C.  Cole  came  to 
the  house  of  the  witness,  claiming  to  represent  defendant,  and  that 
the  purpose  of  his  visit  was  to  settle  and  adjust  the  loss.  He  made 
out  proofs  of  loss.  The  witness  was  then  permitted  to  state, 
over  defendant's  objection,  that  Cole  said  he  was  the  assistant  secre- 
tary of  defendant.  The  evidence  was  admitted,  upon  the  proposi- 
tion of  plaintiff's  counsel  to  follow  it  with  other  evidence  showing 
the  official  relation  of  Cole  to  defendant.  Such  evidence  was  after- 
wards introduced,  and  shows  conclusively  that  he  was  the  assistant 
secretary,  and  a  director  and  stockholder  of  the  company  ;  that  he 
visited  the  plaintiff  as  an  agent  of  the  company,  after  the  loss,  with 
reference  to  it ;  and  that  he  prepared  papers,  or  superintended  or 
assisted  in  their  preparation,  pertaining  to  the  proo&  of  loss, 
though  he  did  not  complete  such  prool  The  fact  that  Cole  was 
assistant  secretary  of  defendant  being  conclusively  established  by 
other  testimony,  the  admission  in  evidence  of  his  declarations  or  state- 
ments to  that  effect,  if  erroneous,  is  without  prejudice  to  defendant. 

2.  The  policy  covered  certain  personal  property,  described  in  it  as 

^  restaurant  goods."    A  witness  was  asked  the  value  of  these  goods, 

and  in  response  was  permitted,  over  defendant's  objection,  to  state 

it    The  objection  is  based  upon  the  ground  that  the  question  called 

/Upon  the  witness  to  construe  the  language  of  the  policy,  and  deter- 
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mine  what  goods  were  covered  by  the  descriptiozL  There  is  no  f orce^ 
in  the  objection.  If  the  goods  were  so  generally  known  as  to  be 
described  in  the  policy  by  the  designation  "  restaurant  goods,"  it- 
will  be  presumed  that  the  witness  understood  the  designation.  He 
certainly  could  refer  to  the  goods  by  the  name  used  in  the  policy  to 
designate  them.  If  any  question  existed  as  to  the  goods  valued  by 
him  belonging  to  the  class  covered  by  the  poUcy,  the  witness  could 
have  been  called  on,  in  the  cross-examination,  to  further  describe 
the  goods  to  which  he  referred  in  his  answer. 

3.  Two  or  three  objections  to  the  admission  of  evidence  are  de- 
ferred to  in  defendant's  argument  simply  by  a  statement  of  the 
points  made,  without  any  argument  thereon.  We  are  not  required 
to  consider  points  not  argued. 

4  The  policy  contains  a  condition  to  the  effect  that^  in  case  of 
loss,  if  there  be  liens  or  incumbrances  on  the  property,  defendant 
shall  be  liable  for  no  more  than  three-fourths  of  the  interest  of  as- 
sured, after  deducting  from  the  actual  cash  value  of  the  property 
the  amount  of  the  liens  or  incumbrances.  The  answer  alleges  that 
there  was  a  mortgage  upon  the  property,  and  that  its  value,  deter- 
mined by  the  terms  of  the  policy,  did  not  exceed  the  amount  due 
upon  the  mortgage.  Counsel  for  defendant  complain  that  the  court 
below  omitted  to  present  the  issues  raised  by  this  defense.  There 
is  no  ground  for  this  complaint  The  defense  pleaded,  and  the  is- 
sues thereon  are  fairly  and  fully  presented  in  an  instruction, — ^the 
tenth.  It  is  as  well  presented  in  that  connection  as  though  it  had 
been  found  in  the  statement  of  the  pleadings  and  issues  preceding 
the  instructions. 

5.  The  court,  in  the  same  instruction,  directed  the  juiy,  if  they 
found  plaintiff  entitled  to  recover,  to  deduct  the  amount  of  the 
mortgage  from  the  value  of  the  property,  and  if  the  sum  thus  ascer- 
tained equaled  or  exceeded  the  amount  they  found  for  plaintiff,, 
which  must  not  exceed  the  sum  insured  on  the  property,  they  could 
render  a  verdict  for  the  plaintiff  in  the  amount  thus  found  for  her 
Counsel  insist  that  this  instruction  should  not  have  been  given,  for 
the  reason  that  there  was  no  evidence  of  the  value  of  the  property. 
Upon  this  question  there  was  no  controversy  in  the  evidence  at  the 
trial  Plaintiff  testified  that  she  gave  $3,600  for  the  real  estate,  and 
its  value  is  stated  at  that  sum  in  the  application  for  insurance.  In 
the  absence  of  any  evidence  or  claim  to  the  contrary,  the  jury  were 
authorized,  for  the  purpose  of  the  inquiry,  to  find  its  value  in  that, 
sum. 
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6.  The  policy  contained  a  condition  to  the  effect  that  "  any  fraud^ 
or  attempt  to  defraud,  or  false  oath  or  declaration,  or  claim  for  an 
amount  more  than  is  actually  due/'  shall  defeat  recovery  on  the  pol- 
icy. The  answer  alleges  tiiat  plaintifiF  violated  this  condition  by 
filing  her  petition  in  this  case,  under  oath,  alleging  the  value  of  the 
property  destroyed  to  be  $1,000,  and  that  the  amount  of  the  policy 
($750)  is  due  her,  and  did  not  disclose  the  existence  of  the  mort- 
gage ;  that  she  further  violated  it  in  her  proofs  of  loss,  by  stating 
the  value  of  the  personal  property  at  a  sum  in  excess  of  its  true 
value  ;  and  that  she  also  violated  tiie  condition  by  claiming,  in  her 
proof  of  loss,  a  sum  largely  in  excess  of  what  was  actually  due  her. 
It  is  insisted  that  this  defense  was  not  fairly  and  fully  presented  by 
instructions  to  the  jury.  The  ground  of  counsel's  complaint  is  that 
the  court  did  not  distinguish  between  fraud  and  attempt  to  defraud, 
and  direct  the  jury  accordingly.  We  think  it  was  needless  for  the 
court  to  burden  the  jury  with  such  distractions  and  instructions,  and 
that  the  jury  were  sufficientiy  instructed  upon  the  issue  presented  by 
the  defense.  The  answer  alleges  certain  acts  and  omissions  of  the 
plaintifiF  which  it  is  claimed,  under  the  condition  in  question,  are  suf- 
ficient to  defeat  recovery.  The  court  below  correctiy  directed  the 
jury  as  to  the  legal  efibct  of  the  acts  of  plaintifiT  relied  upon  to  sup- 
port the  defense.  It  was  not  necessary  or  important  that  the  court 
should  have  considered  or  directed  the  jury  to  consider  whether 
these  acts  were  frauds  or  attempts  to  defraud.  Without  such  an  in- 
quiry, the  jury  were  well  prepared  to  find,  as  to  the  facts,  in  accord 
with  the  instructions  of  the  court 

7.  The  defendant^  as  a  defense  under  a  condition  of  the  policy, 
set  up  in  its  answer  the  existence  of  a  mortgage.  The  plaintiff  in 
her  reply  alleged  that,  when  the  insurance  was  effected,  she  fully  ex- 
plained to  defendant's  agent  all  matters  connected  with  the  mort- 
gage, the  date  of  its  execution,  the  amount  paid  upon  it,  the  date  of 
its  maturity,  the  fact  that  she  held  a  valid  defense  for  a  partial  fail- 
ure of  consideration,  which  she  intended  to  set  up,  and,  in  order 
to  obtain  an  abatement  of  the  amount  due  upon  the  face  of  the 
mortgage,  she  was  advised  that  it  would  be  necessary  to  permit  an 
action  of  foreclosure  to  be  brought  upon  it,  which  she  intended  to 
do.  She  further  stated  jn  her  reply  that  any  breaches  of  the  condi- 
tion of  the  policy  which  may  have  occurred  were  waived  by  the  act 
of  the  assistant  secretary  of  defendant  in  requiring  and  taking  proof 
of  losBi,  which  he  pronounced  sufficient,  at  the  same  time  informing 
plaintiff  that  the  loss  would  be  paid. 
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8.  It  is  objected  that  an  mstraction  (the  fifth)  directs  the  jury  that- 
matters  may  be  regarded  as  raising  a  waiver  of  the  breach  of  con- 
ditions which  were  not  pleaded  in  plaintifiTs  reply.  This  objection 
we  find,  upon  a  comparison  of  the  reply  and  instruction,  is  not  sap- 
ported  by  the  facts.  We  find  that  all  matters  contemplated  in  the* 
instructioA  are  pleaded  in  the  reply. 

9.  It  is  urged  by  counsel,  in  their  discussion  of  the  fifth  instruc- 
tion, that  neither  in  it  or  elsewhere  did  the  court  direct  the  jury  to 
find  that  Cole,  who,  it  is  alleged,  acted  for  defendant  in  making  the 
waiver,  was  authorizd  so  to  do.  But  the  authority  of  Oole  to  act  for 
defendant  was  proved  beyond  question  in  the  court  below.  As  we^ 
have  shown,  he  was  proved  to  be  the  assistant  secretary,  and  the  reply 
pleading  the  waiver  alleges  that  he  acted  for  defendant  as  assistant 
secretary  in  doing  the  things  upon  which  the  claim  of  waiver  is 
based.  The  allegations  of  the  reply  are  not  denied  by  the  defend- 
ant, and  the  evidence  shows,  without  contradiction,  that  Cole  was- 
assistant  secretary,  and  did  act  for  defendant  Under  these  circum- 
stances, we  think  there  was  no  prejudicial  error  in  the  Mltire  of  the 
court  to  direct  the  jury  to  find  as  to  Cole's  authority  to  do  the  acts 
upon  which  the  daim  of  waiver  is  based. 

10.  Counsel  for  defendant  insist  that,  by  the  breach  of  the  condi- 
tions of  the  policy,  it  becomes  '*  null  and  void,"  and  incapable  of  be- 
ing revived  or  restored  by  a  waiver  of  the  breach.  The  grounds  up- 
on which  this  view  is  based  are  noticed  and  considered  in  Yiele  vs. 
G^rmania  Ins.  Co.  (26  Iowa,  9),  and  it  is  held  that  the  forfeiture  of  a* 
policy  on  account  of  a  breach  of  its  conditions  may  be  waived, 
whereupon  it  will  have  the  same  binding  force  it  originally  possessed. 
This  court  has  not  recognized  a  contraty  doctrine. 

11.  The  application  for  the  insurance  states  that  the  mortgage 
upon  the  property  remains  unpaid  to  the  amount  of  )400,  and  that 
the  incumbrance  was  due  in  1882.  The  statements  of  the  applica- 
tion are  warranties  on  the  part  of  the  assured.  It  was  shown  that 
there  were  $440  remaining  unpaid  upon  the  mortgage,  and  that  it 
matured  in  1881.  But  the  policy  was  issued  in  1888.  The  court 
below  instructed  the  jury,  substantially,  that  if  they  should  find  that 
defendant's  soliciting  agent  who  took  plaintiff's  application  was  truly 
informed  of  the  facts  by  plaintiff  and  that  the  mortgage  was  due^ 
but  she  did  not  intend  to  pay  it  until  it  was  foreclosed,  to  enable 
her  to  set  up  a  defense  as  to  the  partial  fiiilute.  of  consideration,  the 
defense  of  the  breach  of  the  warranties  cannot  be  supported.  The 
instruction  is  assailed  by  counsel  with  a  good  deal  of  earnestness.. 
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The  knowledge  possessed  by  the  agent  of  the  facts  is  chargeable  to 
the  defendant^  and  it  wiU  be  held  to  have  waived  objection  to  the 
incorrect  or  false  statements  of  the  application:  Jordan  vs.  State 
Ins.  Co.,  64  Iowa,  216;  s.  c,  19  N.  W.  Rep.,  917;  Boetoher  vs.  Hawk- 
eye  In&  Co.,  47  Iowa,  253;  Miller  vs.  Mutoal  Ben.  Life  Ins.  Co.,  31 
Iowa,  216.    See,  also.  Stone  vs.  Hawkeye  In&  Co.,  28  N.  W.  Bep.,  47«. 

12.  The  foregoing  discussion  disposes  of  all  questions  arising  upon 
rulings  on  instructions  discussed  by  counsel  One  or  two  instruc- 
tions asked  by  defendant,  which  were  based  upon  the  evidence  as 
claimed  by  counsel,  were  properly  refused,  as  being  inapplicable  to 
the  prool 

13.  It  is  insisted  that  the  verdict  lacks  the  support  of  the  evidence 
We  think  otherwise.  Upon  some  points,  as  the  value  of  the  property 
insured,  and  the  like,  the  evidence  may  be  meager,  and  not  whoUy 
satisfactory  to  us.  But  it  cannot  be  said  that  there  is  such  an  ab- 
sence of  evidence  as  requires  us,  under  the  familiar  rules  prevailing 
here,  to  reverse  the  judgment 

In  our  opinion,  the  judgment  of  the  district  court  ought  to  be 
affirmed. 


Digitized  by  LjOOQ IC 


112  Bepcyrt  of  Dedsions.  [Feb., 


SUPREME  COURT  OF  IOWA. 


Appeal  from  Des  Moinea  District  CouiL 


STEVENS 
vs. 
CITIZENS'  INS.  CO*, 

A  stipulation  in  a  fire  insurance  policy,  that  immediate  written  notice  of  loss 
shall  be  given  to  the  company,  may  be  waived  by  an  agent  who  has  fall 
authority  to  adjust  the  loss,  altnouffh  the  policy  provides  that  the  company 
shall  not  be  bound  by  the  acts  or  declarations  of  its  agents  not  contained 
in  the  policy. 

The  terms  of  an  insurance  policy  on  a  buildiug  and  machinery  therein  pro- 
vided that  it  should  become  void  if  any  other  insurance  policy,  whetiier 
valid  or  not,  was  obtained  on  the  same  property.  Another  policy  had 
been  taken  out  previously,  which  stipulated  to  be  void  if  the  property 
were  sold  or  mortgaged,  if  any  chauge  took  place  in  the  title,  or  any  por- 
tion of  it  were  removed  to  another  location  without  the  company's  consent. 
Subseauently  this  policy  was  rendered  void  by  the  fact  that  the  property 
was  sold  and  mortgaged  to  secure  the  purchase  price;  also  the  machinery 
was  removed,  without  the  required  consent,  from  the  building  in  which  it 
was  when  the  policy  was  issued.  Held,  that  the  first-mentioned  policy  was 
not  defeated  by  the  existence  of  the  other,  since  the  latter  had  ceased  to  be 
a  binding  con^ct  of  insurance  before  the  former  was  issued. 

The  plaintiff  obtained  from  the  defendant  an  insurance  policy  upon  a  house 
and  machinery  therein,  which  contained  a  provision  that  {he  loss  or  dam- 
age on  the  machinery  i^ould  be  payable  to  a  third  person  who  was  morta- 
gee.  Under  Code  Iowa,  §  2,544,  the  plaintiff  had  a  right  to  prosecute  the 
action  for  the  whole  amount  of  the  loss  in  his  own  name  ;  and  under  sec- 
tion 2,683  the  mortgagee  had  a  right,  as  intervenor,  to  become  a  piurty  to 
the  action. 

Plaintiff  brought  an  action  on  a  policy  of  insurance  against  loss 
and  damage  by  fire.  The  property  insured  was  a  one-story,  frame 
warehouse,  and  a. stock  of  grain-cleaning  and  mill-wright  machinery 

*  DecUion  rendend,  October  98^  1880.— JTrom  North  WuUm  Sepcrter. 
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therein.  The  amount  of  the  insurance  on  the  bmlding  was  $25,  and 
on  the  machineiy  it  was  $975.  The  policy  contained  a  provision 
that  the  loss,  if  any,  on  the  machineiy  was  payable  to  Oeorge  H. 
Lane,  mortgagee,  as  his  interest  might  appear.  The  insured  prop- 
erty was  totiJly  destroyed  by  fire  on  the  20th  of  October,  1883. 
The  mortgage  to  Lane,  which  sectired  $1,420,  was  imsatisfied  when 
the  loss  occurred.    The  policy  contains  the  following  provisions: — 

(1)  When  a  fire  has  occurred  injuring  the  property  herein  described,  the 
assured  *  *  *  shall  give  immediate  notice  of  loss  in  writing  to  this  company. 

(2)  A  particular  statement  of  the  loss  shall  be  rendered  to  this  company  as 
soon  after  the  fire  as  possible,  signed  and  sworn  to  by  the  assured.  *  *  * 

(6)  The  adjusted  claim  under  this  policy  shall  be  due  and  payable  sixty 
days  after  the  full  completion  by  the  assured  of  all  the  requirements  herein 
contained." 

(9)  It  is  expressly  provided  that  no  suit  or  action  against  this  company  for 
recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sustainable  in  any 
court  of  law  or  equity  until  after  full  compliance  by  the  assured  with  all  the 
fort^going  requirements,  nor  unless  such  suit  or  action  shall  be  commenced 
within  twelve  months  next  after  the  fire  shall  have  occurred ;  and,  should 
any  suit  or  action  be  commenced  against  this  company  after  the  expiration 
of  the  aforesaid  twelve  months,  the  lapse  of  time  shall  be  taken  and  deemed 
as  conclusive  evidence  against  the  validty  of  such  claim. 

Also  the  following: — 

This  company  shall  not  be  bound,  under  this  policy,  by  any  act  of  or  state- 
ment made  to  or  by  any  agent  or  other  person  which  is  not  contained  in  this 
policy,  or  in  any  written  paper  above. 

This  policy  shall  become  void  unless  consent  in  writing  is  indorsed  by  the 
company  herein  in  each  of  the  following  instances :  *  *  *  If  the  assured  have, 
or  shall  hereafter  obtain,  any  other  policy  or  agreement  for  insurance,  whether 
valid  or  not,  on  the  property  above  mentioned,  or  any  part  thereof 

On  the  13th  of  October,  after  the  loss,  plaintiff  furnished  the 
sworn  statement  required  by  the  second  provision  of  the  policy 
quoted  above,  but  he  never  gave  the  written  notice  of  the  fire  re- 
quired by  the  first  provision  quoted.  On  the  first  day  of  August, 
1882,  pbuntiff  and  intervenor,  who  then  owned  the  personal  prop- 
erty covered  by  the  "policy,  as  partners,  proctured  a  policy  of  insur* 
ance  thereon  in  the  Glens  Falls  Insurance  Company,  by  which  it 
was  insured  against  loss  and  damage  by  fire  for  one  year  from  thai 
date.    The  policy  in  suit  was  issued  on  the  16th  of  June,  1888. 

The  action  was  commenced  by  plaintiff  on  the  14th  of  May,. 
1884^  and  Lane's  petition  of  intervention  was  filed  January  20» 
1885,  in  which  he  claimed  the  amoimt  of  the  insurance  on  the  ma- 
chinery.    The  defenses  pleaded  are — ^First,  thef ailure  of    plaintiff 
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to  give  the  written  notice  of  the  fire  required  by  the  policy;  sec- 
ond, that  the  policy  was  defeated  because  of  the  existence  of  the 
Glens  Falls  policy  at  the  time  it  was  issued;  and  third,  that  plaintiff, 
by  the  terms  of  the  policy,  has  no  claim  for  the  amount  of  the  in- 
surance on  the  machinery,  that  amount  being  payable  to  Lane,  and 
the  cause  of  action  therefor  in  favor  of  Lane  was  barred  when  his 
petition  of  intervention  was  filed.    It  was  proven  on  the  trial  that 
he  written  notice  of  the  loss  required  by  the  policy  was  waived 
fter  the  loss  occurred,  by  one  Bedfield,  who  was  an  adjusting 
gent  for  defendant,  and  was  also  the  manager  of  its  Western 
lepartment.    The  Glens  Falls  policy  contained  the  following  pro- 
visions:— 

^  (2)  This  policy  shall  be  void  in  each  of  the  following  cases  :  *  *  *  Third,  if 
the  property,  or  any  part  thereof,  shall  be  sold,  transferred,  or  incumbered 
by  mortgage,  judgment,  or  otherwise ;  *  *  *  sixth,  if  any  change  takes  place 
in  the  title  or  occupation  or  possession  of  the  insured  property,  or  any  part 
thereof,  whether  by  voluntary  act  or  otherwise. 

(3)  This  company  shall  not  be  liable  for  loss  or  damage  to  any  of  the  in- 
sured property  while  at  or  in  any  other  location  than  that  designated  herein, 
without  written  consent  in  writing  hereon  to  the  removal. 

And  it  was  proven  that,  after  the  policy  was  given.  Lane  sold  his 
interest  in  the  property  to  plaintiff  and  took  the  mortgage  under 
which  he  now  claims  to  secure  the  purchase  price;  also  that  the 
property  had  been  removed  without  the  consent  of  the  insurer  from 
the  building  in  which  it  was  at  the  time  the  policy  was  issued,  to 
the  one  in  which  it  was  when  destroyed.  There  being  no  contro- 
versy as  to  the  facts,  the  courts  directed  the  jury  to  return  a  verdict 
for  the  intervener  for  the  amount  of  the  insurance  on  the  machinery, 
and  entered  judgment  on  the  verdict  returned  in  obedience  to  this 
direction,  and  from  that  judgment  both  plaintiff  and  defendant 
lippealed. 

P.  J.  Tbulook,  for  Plairdiff', 

Anteobus  &  MoAbthub  and  Poob  k  Baldwin,  for  Defendant, 

Gbobob  BL  Lane,  for  Tntervenor. 

Heed,  J. 

1.  We  are  of  the  opinion  that  the  right  of  action  is  not  defeated 
by  plaintiff's  failure  to  give  the  written  notice  of  the  loss  required 
by  the  policy.  The  agent  who  assumed  to  waive  that  requirement 
had  full  authority  to  do  whatever  was  necessary  to  be  done  in  the 
adjustment  of  the  loss.  He  was  informed  of  the  occurrence  of  the 
£re  by  the  local  agent  of  the  company  at  Burlington,  and  he  went 
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to  the  scene  of  the  fire  for  .the  purpose  of  inyestigating  the  case, 
and,  while  engaged  in  the  inyestigation,  he  informed  plaintiff  and 
intervenor  that,  as  he  was  on  the  ground,  the  written  notice  need 
not  be  given,  but  directed  them  to^  prepare  and  forward  to  him  the 
proofs  of  loss,  which  they  afterwards  did;  and  he  refused  to  pay  the 
loss  on  the  sole  ground  that  the  policy  was  defeated  by  the  exist- 
ence, at  the  time  it  was  issued,  of  the  Glens  Falls  policy.  Being 
clothed  with  full  authority  to  adjust  the  loss,  and  to  do  whatever  might 
be  necessary  to  be  done  in  its  adjustment,  he  necessarily  had  the 
power  to  determine  whether  the  notice  should  be  required  or  not, 
aud  having  determined  that  it  should  not  be  required,  and  so  ad- 
vised the  other  parties  who  have  acted  upon  his  statement,  his 
principal  is  bound  by  his  action.  It  makes  no  difference,  we  think, 
that  tiie  policy  provided  that  the  company  should  not  be  bound  t>y 
the  acts  or  declarations  of  its  Agents  not  contained  in  the  policy;  for 
the  authority  to  waive  that  provision  is  necessarily  included  in  the 
power  conferred  upon  him  with  reference  to  the  adjustment  of  the 
loss,  and  he  did  in  effect  waive  ii  That  the  provisionfrequiring  the 
notice  of  the  loss  may  be  waived  by  the  insurer ^is  well  settled 
by  the  authorities.  See  Edgerly  vs.  Farmers'  las.  Co.,  48  Iowa,  644; 
Wood,  Ins.,  699. 

2.  We  are  also  of  the  opinion  that  the  policy  was  not  defeated  by 
the  existence  of  the  Glens  Falls  policy.  That  policy  had  ceased  to 
be  a  binding  contract  of  'insurance  before  defendant's  policy  was 
issued.  The  sale  by  Lane  of  his  interest  in  the  property  was  such 
a  change  of  the  title  as,  under  the  provisions  of  the  contract, 
avoided  the  policy:  Hathaway  vs.  State  Ins.  Co.,  64  Iowa,  229;  s.  c. 
20  N.  W.  Bep.,  164  Perhaps  it  could  be  said  that  the  change  of 
title  had  the  effect  only  to  render  the  policy  voidable  at  the  election 
of  the  insturer,  and  that,  under  the  pectdiar  provision  in  defendant's 
policy,  which  is  against  other  contracts  of  insurance,  whether  valid 
or  not,  the  contract  was  defeated.  But,  however  that  may  be,  we 
are  of  the  opinion  that,  under  the  provision  of  the  Glens  Falls  pol- 
icy against  the  removal  of  the  property,  all  liability  of  that  company 
terminated  when  the  property  was  removed  from  the  building  in 
which  it  was  situated  when  the  policy  was  issued.  It  was  expressly 
provided  that  the  company  should  not  be  liable  for  loss  or  damage 
when  the  property  was  at  any  other  place  or  location  than  that 
designated  in  the  policy.  The  removal  of  the  property  to  another 
building,  without  the  consent  of  the  company,  did  not  have  the 
effect  siniply  to  render  the  policy  voidable  at  its  election;  but,  by 
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the  express  terms  of  the  proTision,  its  liability  for  the  risk  was  ter- 
minated by  that  act  When,  therefore,  defendant's  policy  was 
issued,  there  was  no  other  contract  of  instirance  in  existence;  the 
policy  of  the  other  company  was  as  certainly  terminated  by  that 
act  as  it  would  have  been  by  the  expiration  of  the  time  for  which  it 
was  given. 

3.  The  policy  in  suit  is  a  contract  between  plaintiff  and  defend- 
*ant.  The  provision,  however,  that  the  loss  or  damage  on  the 
machinery  should  be  paid  to  the  intervenor  as  his  interest  might 
appear,  was  for  intervenor's  benefit.  Section  2,544  of  the  Code 
provides  that  a  party  with  whom  or  in  whose  name  a  contract  is 
made  for  the  benefit  of  another  may  sue  in  his  own  name  without 
joining  with  him  the  party  for  whose  benefit  the  suit  is  prosecuted. 
Under  this  provision  it  was  very  clear,  we  think,  that  plaintiff  had 
the  right  to  prosecute  the  action  in  his  own  name  for  the  recovery 
of  the  whole  amount  of  the  loss.  The  court  possessed  ample  power, 
upon  a  showing  of  intervenor's  interest,  either  by  plaintiff  or  de- 
fendant, to  enter  such  judgment  in  the  case  as  would  have  fully 
protected  the  rights  of  all  the  parties.  If  the  presence  of  inter- 
venor had  been  deemed  necessary  to  the  determination  of  the  con- 
troversy, the  court  had  the  power,  under  section  2,557,  to  order 
him  to  be  brought  in.  The  action  instituted  by  plaintiff  was  for 
the  recovery  of  the  whole  loss;  and,  as  we  think,  was  properly 
brought  in  his  own  name.  The  intervenor,  however,  had  an  inter- 
est in  the  matter  in  litigation,  and  he  had  the  right,  under  section 
2,683,  to  become  a  party  to  the  action.  That  section  provides  that 
^'  any  person  who  has  an  interest  in  the  matter  in  litigation  in  the 
success  of  either  of  the  parties  to  the  action,  or  against  both,  may 
become  a  party  to  an  action  between  other  persons,  either  by  join- 
ing the  plaintiff  in  claiming  what  is  sought  by  the  petition,  or  by 
uniting  with  the  defendant  in  resisting  the  claim  of  the  plaintiff,  or 
by  demanding  anything  adversely  to  both  the  plaintiff  and  defend- 
ant, either  before  or  after  issue  has  been  joined  in  the  cause,  and 
before  the  trial  commences." 

It  was  under  this  provision  that  intervenor  became  a  pariy  to  the 
suit  He  did  not  institute  a  new  action,  but  became  simply  a  party 
to  the  one  pending  between  plaintiff  and  defendant.  Nor  did  he 
make  any  demand  independent  of  the  matter  in  litigation  between 
them,  but  asked  only  that  the  recovery  for  that  portion  of  the  loss 
which,  by  the  terms  of  the  contract  sued  on,  was  payable  to  him, 
should  be  for  his  benefit    The  policy  provides  that  no  action  for 
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the  recoYery  of  any  claim  shall  be  maintainable,  tmless  commenced 
irithin  twelTe  months  after  the  occurrence  of  the  fire.  Clearly,  we 
think,  this  does  not  preclude  the  interrenor  from  becoming  a  party 
to  an  action  which  was  properly  brought  within  that  time,  and 
asserting  any  interest  he  may  haTe  in  the  subject-matter  of  the 
action. 

XTpoik.  the  undisputed  facts  of  the  case,  we  think  the  direction  of 
the  court  was  right,  and  the  judgment  will  be  afiSrmed. 
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[SUPREME  COURT  OP  PENNSYLVANIA. 


^rror  to  the  Court  of  Common  Fleas  of  Montgomery  County. 

MUTUAL  ilRE  INSURANCE  CO.  OP  MONT- 
GOMERY CO.,  PENN., 

DE  HAYEN.* 

B.y  an  msarance  company,  indnded  in  a  nolioy  issned  by  it  to  C.  an  insoranoe 
upon  "  stock,  crops,  and  fanning  implements ;  during  the  running  of  the 
policy  a  field  of  growing  wheat  belonging  to  C.  was  in  part  destroyed  by  a 
hailstorm  ;  he  presented  a  claim  to  B.  for  payment  on  account  of  his  loss, 
which  B.  declined  to  pay,  as  the  crop  destroyed  was  a  standing  one ;  he 
then  brought  suit  against  B.    Held^  that  he  could  recover. 

De  HaTen  was  the  holder  of  a  policy  of  insurance  in  the  Mutual 
Fire  Insurance  Company  of  Montgomery  County,  Penn.,  issued 
March  14^  1881.  The  company  eleo  insured  by  virtue  of  supple- 
mental act  passed  Februaiy  14,  A.  D.  1867,  against  losses  by  storms 
or  hurricanes.  A  clause  in  the  policy  held  by  De  Haven  was  as 
follows  :    "  Stock,  crops,  and  &rming  implements,  $1,200." 

There  was  a  hailstorm  on  the  22d  of  May,  1888,  and  a  field  of 
standing  and  growing  wheat  was  partially  destroyed.  De  Haven 
demanded  payment  of  the  company  for^his  loss  ;  the  company  de- 
nied that  he  had  any  insurance  on  growing  crops.  De  Haven  sued 
for  this  loss,  and  the  court  held  that  the  word  "  crops"  included 
growing  cropa  Prom  this  decision  and  judgment  a  writ  of  error 
was  taken. 

*  Dedaion  rendtred,  May  8, 1886.— From  EoMtem  Reporter. 
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Chablbs  Hi7NBiKEB,/(>r  PM'nJtiff  in  error. 

The  oonstitution  of  this  company  contains  the  following  clause  : — 

§  5.  The  preiident  and  managers  shall  have  fall  power,  on  behalf  of  said 
corporation,  to  make  insurance  against  losses  by  fire,  on  any  house,  tenement^ 
manufactory,  bam,  or  other  buildings,  and  goods,  wares,  merchandise,  and 
effects,  and  household  furniture  therein,  and  on  hay,  grain,  and  other  agricul- 
tural products,  in  bams,  stacks,  or  otherwise,  and  generally  on  all  kinds  of 
goods,  wares,  merchandise  and  effects  (except  books  of  accounts,  bills,  bonds, 
ready  money,  jewels,  plate,  paintings,  engravings,  and  large  manufactories), 
to  make,  execute,  and  perfect  such  and  so  many  ooi^tracts,  bargains,  agree- 
ments, policies,  and  other  instruments  as  shall  or  may  be  necessary,  and  as  the 
nature  of  the  case  shall  or  may  require ;  and  every  such  contract',  agreement 
and  policy;  to  be  made  by  the  said  corporation,  signed  by  the  president  and 
attested  and  signed  by  the  secretary,  and  also  shall  be  signed  by  the  party 
insured ;  and^'the  president  and  managers  are  hereby  empowered  to  have  made, 
and  to  procure  a  seal  with  such  device  as  they  may  deem  proper,  to  be  used 
by  them  as  the  common  official  seal  of  the  company. 

Our  contention  is,  that  the  words  "  on  hay,  grain,  and  other  agri- 
cnltnnd  products,  in  bams,  stacks,  or  otherwise,"  means  on  all 
gathered  products,  not  on  growing  grain,  potatoes,  or  anything  not 
cut  or  gathered.  The  learned  judge  below  held  that  the  word 
"  crops,"  written  in  the  policy,  and  the  words  ''  and  other  agricultu- 
ral products  in  bams,  stacks,  or  otherwise,"  in  the  constitution,  was 
wide  enough  to  cover  growing  crops.  There  is  no  positive  decision 
of  the  supreme  court  covering  this  exact  point,  but  we  contend  that 
a  fair  construction  of  the  whole  clause  would  limit  the  crops  insured 
to  a  crop  gathered,  for  the  insurance  is  ''  on  hay,  grain,  and  other 
agricultural  products  in  bams,  stacks,  or  otherwise."  The  word 
*'  otherwise"  means  some  method  of  a  similar  kind  as  in  "  bams  or 
stacks."  In  the  case  of  Bucher  vs.  Com.  (7  Out,  528)  the  court 
held  that  the  words  "  other  persons,"  following  in  a  statute  the  words 
"  warehousemen"  and  "wharfinger,"  must  be  understood  to  refer  to 
other  persons  ejusdem  generis,  viz. :  those  who  are  engaged  in  a  like 
business  or  who  connect  the  business  of  warehousemen,  etc.,  with 
some  other  pursuit  The  very  meaning  of  "  crop,"  as  defined  by  lexi- 
cographers, means  anything  cut  off  or  gathered.  Webster  defines  it 
in  his  dictionary  of  1880  as  that  which  is  *'  cropped,  cut,  gathered," 
etc.,  and  that  was  the  meaning  as  it  was  imderstood,  in  connection 
with  the  section  5  of  constitution  of  company  above  quoted,  viz.  : 
**  Hay,  grain,  and  other  agricultural  products  in  bams,  stacks,  or 
otherwise."  The  learned  judge  admitted  that  had  not  the  word 
"  otherwise"  been  added,  the  plaintiff  would  have  had  no  standing. 
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Hay  is  not  hay  inrhilst  it  is  grass  ;  the  grass  must  be  cut  and  dried 
before  it  is  hay.  Again^  an  agricultural  ''  product"  is  not  produced 
until  it  is  "  gatiiered,  cut,  or  garnered."  Taking  all  the  words  together, 
and  the  whole  scope  of  the  case,  ail  the  implications  are  against  the 
construction  put  by  the  court 

H.  B.  DicKiNsoK  and  Gbobge  N.  Cokson, /or  Defendard  %n  error. 

Judge  Boyer  cities  the  definitions  from  Webster,  that  we  used  on 
the  trial,  and  others,  in  his  opinion  overruling  the  motion  for  a  new 
trial,  and,  therefore,  we  adopt  and  print  his  opinion  as  our  best 
argument. 

"  The  plaintiff  effected  an  insurance  of  his  crops  from  loss  by  fire 
or  storm  in  the  defendant  company.  He  suffered  a  loss  by  a  hail* 
storm  beating  down  his  grain,  growing  in  the  field.  The  defendants 
set  up  the  defense  that  the  insurance  did  not  coyer  the  grain  whilst 
still  growing,  but  only  grain  already  harvested.  This  was  the  only 
contention  upon  the  trial. 

"  The  charter  under  which  the  defendant  corporation  was  origi- 
nally incorporated  authorized  insurances  against  fire  only ;  but  by  a 
supplemental  act  of  Assembly,  approved  Februaiy  14,  1867,  the 
company  was  authorized  to  insure  against  losses  by  'storms  and 
hurricanes,'  under  the  same  rules  and  regulations,  and  with  the  same 
force  and  effect  and  with  respect  to  the  same  species  of  property  as 
was  theretofore  insured  against  loss  by  fire.  And  the  second  section 
of  said  act  provided  that  all  existing  and  outstanding  policies  of  in- 
surance issued  by  said  corporation  shall  be  deemed  and  considered 
as  insuring  holders  thereof  against  losses  by  storm  or  hurri- 
cane (as  well  as  by  fire)  in  respect  to  the  property  and  effects 
mentiooed  and  referred  to  in  the  said  policies,  with  the  like  force 
and  effect  as  though  the  act  to  which  this  is  a  supplement  had 
authorized  such  insurance,  and  such  losses  by  storms  or  hurricanes 
had  been  specially  covered  by  said  policies.  The  charter — section  5 
— ^provides  for  insurances  on  '  hay,  grain,  and  other  agricultural  prod- 
ucts in  bams,  stacks,  or  otherwise.' 

''  Where,  therefore,  '  crops '  are  insured  in  general  terms,  as  in  this 
policy,  it  must  be  taken  to  include  all  which  in  the  common  and 
appropriate  use  of  language  is  comprehended  under  that  description* 
In  the  latest  dictionary,  published  in  1880,  a '  crop'  is  defined  as  '  the 
top  end  or  highest  part  of  anything,  especially  of  a  plant ;  also  tha^ 
which  is  cropped,  cut,  or  gathered,  from  a  single  field,  or  of  a  single 
kind  of  grain  or  fruity  or  in  a  single  season  ;  especially  the  valuable 
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product  of  -what  is  planted  in  the  earth  ;  fruit ;  harvest'  In  the 
edition  published  in  1856;  crop  is  also  defined  as  '  com  and  other 
«ultiYated  plants  while  growing — a  popular  use  of  the  word.'  Though 
this  latter  definition  has  been  omitted  from  the  later  editions  of 
Webster,  the  Imperial  Dictionary,  lately  revised  and  published  in  four 
volumes,  in  London  and  New  York,  repeats  the  definition  as  to  grow- 
ing crops  above  quoted,  viz.  :  '  com  and  other  cultivated  plants  while 
growing — a  popular  use  of  the  word.'  As  applied  to  agriculture  the 
most  general  definition  of  crop  seems  to  include  that  part  of  any 
agricultural  product  which  is  susceptible  of  being  cropped  for  the  uses 
of  husbandly,  whether  already  gathered  or  progressing  toward 
maturity  for  that  purpose. 

''  After  all,  what  is  included  under  the  general  name  of '  crops '  is  to 
l>e  determined  by  the  sense  in  which  it  is  ordinarily  used  or  may  be 
Teasonably  understood  in  the  connection  in  which  it  happens  to  be 
placed,  rather  than  by  nice  philological  distinctions  derived  from  its 
original  roots.  It  is  certainly  common  to  speak  of  the  fruits  of  the 
earth  as  '  crops '  whilst  still  grovdng  in  the  fields  unharvested. 

*' '  The  condition  of  the  crops '  is  a  familiar  newspaper  heading  for 
a  description  of  wheat,  rye,  com,  and  oats  whilst  still  growing  in  the 
£elds  unharvested.  So  '  crops '  in  the  ground  or '  grovnng  crops '  is  a 
familiar  expression  in  popular  use  and  often  advertised  to  be  sold  by 
that  designatioiL 

"  The  fifth  section  of  the  act  incorporating  the  defendants  enumer- 
ated among  insurable  property, '  grain  or  other  agricultural  products 
in  bams,  stacks,  or  otherwise.'  Clearly  showing  that  grain  and  other 
agricultural  products  were  insurable  when  not  gathered  into  bams 
•or  stacks,  but  also  otherwise.  '  Otherwise '  is  a  largely  embracing 
word,  and  would  seem  to  comprehend  every  situation  in  which  grain 
might  exist  Whilst  gi'owing  in  the  field  it  was  already  an '  agricultu- 
Tal  product,'  although  not  yet  matured.  If  still  unharvested  it  was 
more  liable  to  damage  by  storm,  and  therefore,  the  more  desirable  to 
l)e  insured  against  such  accident.  When  gathered  and  stored  in 
l>ams  and  stacks  there  would  be  comparatively  little  danger  from 
storms. 

"  The  whole  question  turns  upon  whether  or  not  grain  growing  in 
the  field  may  in  any  reasonable  and  accepted  sense  be  described  as 
a  '  crop.'  If  it  has  been  shown  that  the  terms  by  general  usage  are 
applicable  both  to  grain  gathered  and  grain  grovnng,  it  is  decisive 
of  the  question  in  favor  of  the  insured.  It  is  well  settled  that  where 
An  insurer  introduces  an  expression  having  two  meanings,  one  larger 
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in  its  signification  and  the  other  more  limited,  he  cannot,  after  an 
acceptance  of  the  policy  by  the  other  contracting  party,  set  up  the 
narrower  construction.  And  where  a  general  name  is  used  it  is  to  be 
interpreted  in  the  most  enlarged  sense.  It  is  the  insurer's  own  lan- 
guage and  must  be  interpreted  most  favorable  to  the  insured.  See 
Whart  Law  of  Contr.,  §  40,  page  670 ;  West  Ins.  Co.  vs.  Cropper, 
32  Penn.  St,  186;  FranUin  Ins.  Co.  va  Brook,  57  id.,  74;  Marviit 
Ts.  Stone,  12  Cow.,  806;  Raum  va  Ins.  Co.,  69  N.  T.,  389;  Allen  vs. 
Ins.  Co.,  85  id.,  473. 

"  Under  this  view  we  are  of  opinion  that  the  crops  of  the  plaint- 
iff growing  in  the  field  were  coyered  by  his  policy,  and  that  his  re- 
covery was  proper. 

''And  now,  June  29, 1885,  the  motion  for  a  new  trial  overruled  bj 
the  court" 

In  104  Penn.  St,  281,  Chief  Justice  Mercur  says  :  ''Com  and 
potatoes  were  then  growing  on  it ;"  "  When  these  crops  were  plant- 
ed," etc.,  showing  that  the  best  lexicographers  are  affirmed  by  our 
supreme  court  in  the  common-sense  acceptation  of  the  word 
" crops."  And  as  Mr.  Justice  Paxson  says,  of  the  word  "passenger," 
in  96  Penn.  St  266,  "  crops"  "  must  be  understood  in  its  ordinary 
and  popular  signification,"  as  also  Judge  Boyer  has  said,  following 
Noah  Webster.  A  farmer  who  has  a  good  stone  bam  would  scarcely 
take  an  insurance  against  storm  on  his  crops  after  they  are  carefully 
stored  away  in  the  mow.  He  only  needs  the  insurance  on  them  when 
they  are  exposed  to  storm  in  the  field,  or  to  fire  in  the  bam. 

Peb  Cubiah. 

The  property  insured  is  described  as  "  stock,  crops,  and  forming^ 
implements."  The  precise  location  or  condition  of  any  one  is  not 
described.  The  company  is  authorized  to  make  insurance  against 
losses  by  storms  and  hurricanes  on  hay,  grain,  and  other  agricultural 
products,  "  in  bams,  stacks,  or  otherwise." 

It  had  an  undoubted  power  to  insure  the  articles  of  property 
specified,  whether  they  were  in  the  fields  or  housed  in  barn&  Crop» 
are  more  exposed  to  storms  and  hurricanes  while  growing  in  the 
field  than  after  they  are  put  in  stacks  or  bams.  The  language  in  the- 
policy  is  broad  enough  to  cover  growing  cropa  Such  we  think  waa 
the  manifest  intent  of  the  parties  to  this  insurance. 

Judgment  affirmed. 
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SUPREME  COUET  OP  IOWA. 


Appeal  from  Decatur  District  Court. 


liAMB,  AND  OTHEBS,  ItiTERYKSOBS,  | 

COUNCIL  BLUFFS  INS.  CO 


In  an  action  by  a  policy-holder  against  a  fire  iDSurance  company,  to  recover 
for  a  I088,  the  appellate  conrt,  on  appeal  by  the  defendant,  will  not  notice 
an  error  in  the  jndgment  of  the  court  below  in  passiDe  upon  the  rights  of 
an  assignee  of  Uie  plaintiff  who  intervened  in  tne  action  as  a  co-pfaintiff, 
but  has  not  appealed. 

A  fire  insnrance  company,  in  defense  of  a  claim  for  loss  under  a  policy,  cannot 
maintain  that  the  plaintiff's  answer  in  his  application  was  false  in  stating 
that  the  house  insured  was  ''built "  at  a  certain  date,  on  the  ground  that 
it  was  then  built  partly  out  of  materials  from  an  old  house  pulled  down, 
and  that  the  words  **  when  built"  refer  only  to  buildings  constructed  en- 
tirely of  new  material ;  and  the  court  will  exclude  evidence  as  to  the  mean- 
ing of  the  word  ''  built  *'  among  insurance  men. 

"Where  a  policy  of  insurance  against  fire  contains  a  provision  that,  nnless- 
otherwise  expressed  in  the  policy,  the  assured  is  unaerstood  to  be  the  sole 
owner  in  fee-simple  of  the  land  upon  which  the  buildings  insured  stand, 
and  has  indorsed  upon  it  a  copy  of  the  application,  which,  by  a  clause  in 
the  policy,  is  made  a  part  thereof,  showing  that  the  assured  holds  only  un- 
der a  contract  for  sale,  the  insurance  company  cannot  maintain,  in  defense 
to  a  claim  under  the  policy,  that  it  was  void,  when  issued,  for  breach  of  the 
condition  as  to  a  fee-simple  ownership,  but  will  be  held  to  have  waived 
such  condition. 

Where  the  only  statement  of  a  policy-holder  in  making  proofs  of  his  loss,  and 
of  the  party  entitled,  was  as  follows:  ''Amount  claimed  of  [company,  so 
much}.  The  prox>erty  insured  belonged  exclusively  to  J.  P.  Lamb  [his 
name]  f*  and  it  is  shown  that  he  had  previously  transferred  a  portion  of  his 
claim— the  court  will  not  hold  this  to  be  *'  a  fi-aud,  or  attempt  at  fraud,"  or 
"  false  swearing,'*  to,  or  in  relation  to,  the  proofs  of  loss,  such  as,  by  a  con- 
dition of  the  policy,  will  render  it  void. 

A  voluntary  assignment  of  a  portion  of  his  claim  against  an  insnrance  com- 
pany by  the  assured,  which  has  not  been  accepted  by  the  assignee,  does- 

*I>ecisioii  r«nder«d,  December  10, 1886.— From  Nortkwettem  RtporUr, 
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not  disentitle  the  assnred  to  his  claim,  bnt  he  is  entitled,  notwithstanding 
snch  assignment,  to  recover  the  fnll  amount  of  the  loss. 
A  contract  for  sale  of  lands  for  a  price  payable  by  installments,  which  con- 
tains a  proviso  that,  in  case  of  non-payment  of  an  installment  for  00  days 
after  it  becomes  due,  the  whole  amonnt  nnpaid  on  the  contract  shall  be- 
come due  and  payable,  and  the  contract  be  no  longer  binding  on  the 
obligor,  and  an  agreement  to  sell  the  land  to  the  purchaser,  and  to  convey 
same  to  him  upon  payment  of  the  purchase  money,  amounts  to  a  condi- 
tional sale,  with  an  agreement  to  convey,  and  vests  an  equitable  title  in 
the  purchaser,  and  cannot  be  held  to  be  a  mere  lease. 

Action  on  a  policy  of  insurance  against  loss  or  damage  by  fire. 
The  defenses  pleaded  and  relied  on  are  sufficiently  referred  to  in 
the  opinion.  Trial  by  jury.  Judgment  for  plaintiff,  and  defendant 
appe^ 

Sapp  &  PusET  and  C.  C.  MolNTrRE,  for  AppeUanL 

TouNO  &  Pasish,  for  Appellee, 

Seevebs,  J. 

To  the  petition  of  intervention  of  Bowersock,  the  defendant  de- 
murred on  the  ground  that  the  action,  as  to  him,  was  barred  by  the 
-statute  of  limitations.  The  demurrer  was  overruled.  The  court  also 
gave  certain  instructions  bearing  on  the  issue  between  him,  the 
plaintiff  and  defendant,  which  the  latter  claims  to  be  erroneous. 
'The  jury  found  that  the  plaintiff  was  entitled  to  recover  the  whole 
amount  of  the  loss,  and  therefore  found  against  Bowersock's  right  to 
Tecover.  Now,  it  seems  to  us  to  be  wholly  immaterial,  as  far  as  the 
defendant  is  concerned,  whether  the  court  erred  or  not  in  the  above- 
mientioned  respect.  Bowersock  has  not  appealed,  and  the  defendant 
abd  plaintiff  both  have  succeeded  in  defeating  him,  and,  clearly,  we 
could  not  reverse  the  plaintiffs  judgment,  even  if  the  court  did  eiri 
as  between  him  and  the  defendant. 

2.  The  policy  contains  this  provision:  "  It  being  understood,  unless 
otherwise  expressed  in  this  policy,  that  the  interest  of  the  assured  i» 
the  entire,  unconditional,  and  sole  ownership  of  the  property;  and  that 
aU  buildings  intended  to  be  insured  by  this  policy  stand  on  ground 
owned  in  fee-simple  by  the  assured."  There  was  a  copy  of  the  ap- 
plication on  the  back  of  the  policy,  and  it  is  stated  in  the  policy  that 
the  terms  and  stipulations  thereof  are  hereby  declared  to  be  a  part 
of  this  contract,  *'  and  are  to  be  resorted  to  in  order  to  determine  the 
rights  and  obligations  of  the  parties  hereto."  The  property  insured 
consisted  of  a  frame  building,  and  a  stock  of  merchandise  therein. 

The  assured  answered  certain  questions  contained  in  the  applica- 
tion as  to  his  title,  and  the  character  thereof,  as  follows :  "  Title. 
IVere  you  the  sole  and  undisputed  owner  of  the  property  proposed 
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for  insurance  ?  Yes.  Nature  of  title.  Have  contract  with  town  com- 
paDj;  only  part  paid.''  The  defendant  insists  that  the  policy  became^ 
void  and  of  no  effect  for  the  reason  that  the  assured  was  not  the  sole 
owner  in  fee-simple  of  the  property  insured.  It  is  obvious  that  the 
answers  to  the  foregoing  questions,  separately  considered,  are  incon- 
sistent; and  it  further  clearly  appears  that  the  assured  did  not  own. 
a  fee-simple  title.  But  assuming,  for  the  present,  that  the  assured 
correctly  stated  his  title  in  the  application,  and  the  company,  with 
foU  knowledge,  accepted  and  assumed  the  risk,  it  should  not  now  be 
permitted  to  say  that  the  policy  was  void  when  issued.  The  defend- 
ant knew  when  it  issued  the  policy  that  the  assured  did  not  own  the 
fee-simple  title  to  the  real  estate,  and  it  knew  precisely  what  title  he* 
had,  and,  so  knowing,  issued  the  policy.  If  there  was  a  false  state- 
ment, the  defendant  so  knew,  and  must  be  held  to  have  waived  the 
conditions  of  tiie  poHcy  in  this  respect  It  is  said,  however,  that  tho 
false  statement  is  not  contained  in  the  policy,  and  therefore,  because 
of  the  terms  of  the  policy,  the.  defendant  cannot  be  said  to  hav^ 
waived  its  conditions.  But  the  application  is  made  a  part  of  the 
policy  in  the  same  sense  as  if  it  was  set  out  at  length  on  the  face 
thereof,  and  the  defendant  is  bound  thereby. 

3.  The  building  destroyed  was  situate  on  lot  No.  24,  in  block  19, 
in  the  town  of  Grand  Biver.  This  lot  was  purchased  by  Laura  A. 
Lamb,  and  the  contract  referred  to  in  the  application  was  executed 
to  her  in  August,  1883.  A  small  part  of  the  consideration  was  paid 
in  cash,  aud  the  first  deferred  payment  became  due  in  February, 
1884,  and  it  had  not  been  paid  when  the  loss  occurred,  which  was 
more  than  60  days  after  it  became  due.  The  contract  provides  that,. 
in  case  of  non-payment  of  "  any  payment  *  *  *  for  the  space  of  sixty 
days  after  the  same  shall  become  due,  then,  and  in  that  case,  the 
whole  amount  unpaid  on  this  contract  shall  become  due  and  payable 
without  further  notice,  and  the  contract  will  be  no  longer  binding  on 
the  obHgor.  The  obligor  therein  agrees  to  sell  and  convey  to  Laura 
A.  Lamb  the  lot  above  mentioned,  and  to  convey  the  same  to  her 
upon  the  payment  of  the  purchase  money."  It  is  said  that,  under 
this  contract,  Laura  A.  Lamb  did  not  obtain  any  title  whatever,  or, 
as  we  understand  counsel,  any  greater  interest  thereto  than  the  right 
to  its  use  and  occupancy.  We,  however,  think  the  contract  amounted 
to  a  conditional  sale,  with  an  agreement  to  convey,  and  vested  in 
Laura  A.  Lamb  an  equitable  title.  The  contract  amounts  to  more 
than  a  simple  lease,  and  it  must  be  either  that  or  a  conditional  sale. 
However  this  may  be,  the  assured  simply  stated  that  he  held  under 
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A  contract,  and  so  he  did  Laura  A.  Lamb  had  asfligned  her  right 
to  him,  and  therefore  he  made  no  false  representation  as  to  the  title. 
In  this  connection  it  is  proper  to  say  that  plaintiff  did  not  make  any 
false  statemest  in  the  proofs  of  loss,  as  to  the  title,  with  intent  to 
deceive  or  defraud  the  company. 

4.  In  the  application  the  assured  was  asked  when  the  building  was 
^* built"  He  answered,  "In  1883."  The  evidence  shows  that  there 
was  a  building  at  some  other  place,  which  was  torn  down,  and  the 
material  used,  together  with  certain  new  material,  in  the  construction 
of  the  building  insured.  The  statement  in  the  application,  therefore, 
is  literfdly  correct.  The  building  insured  was  "  built "  in  1883,  but 
both  new  and  old  material  was  used  in  constructing  ii  But  the  ap- 
pellant contends  that  in  '' insurance  parlance,  and  in  the  business  of 
insurance,  the  words  *when  built'  refer  only  to  a  building  con- 
structed entirely  from  new  material,"  and  the  appellant  sought  to 
introduce  evidence  to  establish  such  fact,  but  the  court,  as  we  think 
lightly,  excluded  ii  It  was  not  proposed  to  show  that  the  assured 
had  any  knowledge  of  the  fact  proposed  to  be  established.  All  he 
was  bound  to  do  was  to  answer  the  questions  asked  him  correctly. 
If  he  had  been  asked  whether  the  building  was  constructed  of  new 
or  old  material,  it  must  be  assumed  he  would  have  answered  accord- 
ing to  the  fact. 

5.  The  loss  occurred  on  the  nineteenth  day  of  May,  1884,  and  on 
the  same  day  the  assured,  on  his  own  motion,  signed  a  writing  in 
these  words  :  '*'  For  value  received  I  hereby  transfer  and  assign  to 
J.  D.  Bowersock  *  *  ♦  the  sum  of  three  hundred  and  twenty-two 
dollars  in  a  certain  insurance  policy  issued"  by  the  defendant, 
thereby  referring  to  and  meaning  the  policy  upon  which  this  action 
is  based.  The  poHcy  provides  that  '^any  fraud/'  or  "attempt  at 
fraud,"  or  ''false  swearing,"  to,  or  in  relation  to,  the  proofig  of  loss, 
renders  the  policy  void;  and  it  is  pleaded  that  in  making  the  proofs 
of  loss,  and  in  swearing  thereto,  the  assured  claimed  that  the  whole 
amount  of  the  loss  was  due  and  payable  to  him,  and  did  not  inform 
the  defendant  that  he  had  made  the  assignment  above  stated.  It  is 
not  pleaded  as  a  defense  that  the  proofs  of  loss  are  not  sufficient,  and 
that  for  this  reason  the  defendant  is  not  liable,  but  that  the  proofs 
are  incorrect  and  false  in  the  particular  just  stated.  The  proofis  of 
loss  do  not  state  that  the  whole  amount  of  the  loss  is  due  and  paya- 
ble to  the  assured,  and  in  this  particular  the  proo&  may,  under  the 
terms  of  the  policy,  have  been  deficient  in  this  respect.  But  no  ob- 
jection was  made  thereto,  nor,  as  we  have  said,  was  such  insufficiency 


Digitized  by  LjOOQ IC 


1887.]     Lamb  et  al.,  IntervenorSy  va.  Council  Bluffs  Ins.  Co.      127 

pleaded  as  a  defense.  The  only  statement  in  the  proofs  of  loss  bear- 
ing on  the  question  as  to  whom  the  loss  was  due  and  payable  is  the 
following:  "Amount  claimed  by  the  Council  BlufiGs  Insurance  Com- 
XMiny  of  Council  Bluffs,  Iowa,  $1,450.  The  property  insured  belonged 
exdusiTely  to  J.  P.  Lamb."  The  last  statement  is  literfdly  correct, 
and  we  cannot,  as  a  matter  of  law,  say  that  the  assured  swore  falsely 
in  swearing  to  the  proofs  of  loss,  or  that  he  thereby  intended  or  at- 
tempted to  defraud  the  company ;  for  he  does  not  state  that  the 
amount  claimed  is  due  and  payable  to  him,  but  simply  that  he  claims 
there  is  due  on  the  policy  the  sum  above  mentioned. 

Besides  this,  the  plaintiff  claims  that  the  assignment  to  Bowersock 
"WBS  a  voluntary  act  on  his  part,  and  that  it  had  never  been  accepted 
by  Bowersock,  or,  if  it  ever  was,  that  the  assured  did  not  have  knowl- 
edge of  such  acceptance  at  the  time  he  made  out  the  proofig  of  loss ; 
and  this  issue,  under  proper  instructions,  was  submitted  to  the  jury, 
and  this  issue  must  have  been  found  for  the  plaintiff.  It  is  quite 
dear,  we  think,  that  the  assured  could  not  vest  an  interest  in  tt^ 
policy  in  Bowersock  without  his  consent  or  knowledge.  Unless 
Bowersock  accepted  the  assignment,  it  amounted  to  nothing,  and 
was  without  force  or  effect,  and  plaintiff  was  entitled  to  the  full 
amount  of  the  loss,  and  he  had  the  undoubted  right  to  so  state  and 
claim.  What  we  have  said  as  to  Bowersock  applies  with  foil,  *if  not 
greater,  force  to  the  other  intervenors,  Hamell  &  Co. 

6.  The  court,  in  substance,  charged  the  jury  that  "  fraud  will  never 
be  presumed,  but  must  be  proved.  Still,  fraud,  like  any  other  fact, 
may  be  proved  by  showing  facts  and  circumstances  from  which  the 
inference  is  natural"  If  we  unden^nd  counsel,  this  instruction  is 
not  objected  to  as  being  abstractly  incorrect,  but  that  it  is  not  appli- 
cable to  the  facts  in  this  case.  In  this  we  do  not  concur,  and  what 
we  have  said  heretofore  sufficiently  expresses  our  views  as  to  the 
question  of  fraud  arising  in  the  case. 

It  is  insisted  that  the  third  instruction  asked  should  have  been 
given,  but  we  think  the  charge  of  the  court  covers,  substantially,  the 
same  ground,  and  therefore  there  was  no  error  in  refusing  the  in- 
struction asked. 

The  jury  found  for  the  plaintiff,  and  judgment  was  accordingly  en- 
tered; but  the  court  found  that  Bowersock,  and  Hamell  &  Co.,  the 
intervenors,  were  entitled  to  an  interest  therein,  and  directed  that 
the  derk,  when  the  money  came  into  his  hands,  should  pay  certain 
amounts  to  them.  This  disposition  of  the  fund  or  judgment  mnst  have 
been  made  with  the  consent  of  the  plaintiff    If  not,  we  can  readily 
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Bee  that  he  inrould  haTe  serious  grounds  to  complaan;  but  we  are  un- 
able to  see  how  the  defendant  is  in  any  way  prejudicially  affected  b^ 
the  order  made  by  the  court. 

We  haye  endeayored  to  consider  what  we  regard  as  the  material 
questions  argued  by  counsel,  but,  as  the  number  of  errors  assigned 
is  unusually  large,  it  is  possible  that  some  of  the  minor  errors  which 
we  do  not  think  were  prejudicial  are  not  referred  to.    Affirmed. 
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SUPREME  COUET  OF  ILLINOIS. 

Ihror  to  the  Appellate  Court  of  the  Fourth  DistricL 


GRANGE  MILL  CO. 
vs. 
WESTERN  ASSURANCE  CO.  bt  al.* 

The  property,  according  to  the  evidence;  was  inBured  by  the  vendor  for  the  ben- 
ent  of  the  vendee. 

HMy  That  as  between  the  vendor  and  vendee,  the  inearance  money  in  case  of 
the  deetmction  of  the  property  represents  the  property  itself,  and  in 
equity  should  be  appropriated  to  the  vendor  to  the  extent  of  his  interest 
in  case  of  insolvency  of  the  vendee. 

Where  the  companies  had  knowledge  of  the  claims  of  the  vendor  and  stipu- 
lated in  settlement  with  the  vendee  in  a  compromise  in  which  thej 
claimed  that  there  was  no  legal  liability,  that  in  the  event  of  further  liti- 
gation they  were  not  to  be  affected  by  tne  payment ;  they  paid  the  vendor 
at  their  peril,  having  notice  of  the  adverse  claim. 

Where  all  the  essential  elements  of  the  policies  were  admitted  in  the  answer 
of  the  companies,  it  was  unnecessary  to  introduce  the  policies  in  evidence. 

A  refusal  to  pay  on  the  ground  of  no  title  to  the  property  is  a  waiver  of  proofs. 

Where  i>art  of  the  purchase  money  was  paid  by  the  vendee  in  possession,  it 
cannot  be  alleged  that  he  has  no  title. 

Scott,  C.  J. 
The  original  bill  in  this  case  was  brought  by  the  Grange  Mill 
Company,  in  the  Circoit  Court  of  Union  County,  against  certain  in- 
surance companies,  and  John  T.  Emison  and  Lee  Musselman.  It  is 
allied  complainant  sold  its  mill  property  to  defendant  Emison,  at  a 
certain  price,  a  part  of  which  was  paid  in  cash,  and  the  remainder 
was  to  be  secured  to  be  paid  by  his  promissory  note,  with  interest 

*  Peeicton  randared,  KoTemb«r  10, 1880. 
VOL.  XVI.-9. 
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The  negotiations  for  the  sale  of  the  property  aeem  to  have  been  con- 
ducted by  a  real  estate  agent,  and  the  contract  agreed  upon,  what- 
ever it  may  have  been,  waa  never  folly  complied  with  by  Emison. 
It  seems  he  refused  to  execute  his  note  for  the  unpaid  balance  of 
the  purchase  money,  and  refused  to  accept  the  bond  for  a  deed  that 
was  drawn  up  for  delivery.  Notwithstanding  his  refusal  to  execute 
the  papers  prepared,  Emison  did  take  immediate  and  exclusive  pos- 
session of  the  mill  property,  which  was  surrendered  to  him  by  the 
company  under  the  alleged  contract,  and  perhaps  commenced  to  op- 
erate it.  Afterward,  Emison  associated  with  him  one  Lee  Mussel- 
man,  and  thereafter  carried  on  business  under  the  name  of  John  T. 
Musselman  &  Co.  The  alleged  contract  of  sale  was  made  in  October, 
1880.  Shortly  after  Emison  &  Co.  began  to  operate  the  mill,  they 
procured  insurance  upon  it  for  their  own  benefit  from  the  defendant 
insurance  companies,  amounting  in  the  aggregate  to  the  sum  of  $5,- 
000.  In  June,  1881,  the  mill  property  was  totally  destroyed  by  fire. 
No  further  sum  had  then  been  paid  on  the  purchase  price  of  the 
property.  Suits  had  been  commenced  by  Emison  &  Co.  against  the 
several  insurance  companies  to  recover  for  the  loss  sustained.  Pend- 
ing those  suits  this  bill  was  filed,  in  which  the  insolvency  of  Emison 
&  Co.  was  alleged,  and  by  which  complainant  claimed  the  benefit  of 
the  insurance  under  an  alleged  contract  made  with  Emison  at  the 
time  of  the  sale  of  the  property  to  him,  to  have  it  insured  for  its 
benefit.  To  the  biU  the  several  insurance  companies  were  made  de- 
fendants with  Emison  and  Musselman. 

A  summons  was  issued  for  the  defendant  companies  on  the  7th 
day  of  November,  1881,  and  an  effort  was  made  to  obtain  service. 
Other  process  was  subsequently  issued,  and  such  service  was  had 
that  the  defendant  companies  came  into  court  and  defended.  An 
amended  bill  was  filed  in  which  it  was  alleged  that  Emison  &  Co.  re- 
covered judgment  in  the  actions  on  the  x>olicies  against  the  several 
companies,  which  judgments,  while  appeals  were  pending  in  the  ap- 
pellate court  were  in  sume  way  settled  by  the  payment  to  Emison  & 
Co.  the  sum  of  $2,500,  each  company  paying  a  sum  in  proportion  to 
the  amount  of  its  risk. 

On  the  answers  filed  by  the  several  defendant  companies  and  the 
replication  thereto,  and  upon  the  evidence,  both  documentary  and 
oral,  the  cause  was  heard  in  the  circuit  court,  and  the  bill  was  dis- 
missed for  want  of  equity.  That  decree  was  afterwards  affirmed  in 
the  appellate  court  of  the  fourth  district,  and  complainant  brings  the 
cause  to  this  court. 
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The  bill  is  framed  on  the  theory,  Emison  agreed  at  the  time 
of  the  sale,  and  as  a  part  of  the  contract  that  he  would  have 
the  property  insured  for  the  benefit  of  complainant.  The  evidence 
contained  in  this  record  has  been  subjected  to  a  careful  considera- 
tion, and  it  is  thought  it  fully  sustains  the  position  taken  that  Emi- 
son did  agree  to  have  the  mill  property  insured  for  the  benefit  of 
his  vendor.  It  is  so  expressed  in  a  written  memorandum  made  at 
the  time,  and  that  memorandum  was  given  in  evidence  by  plaintifiEs 
in  the  trial  of  the  case  of  Emison  &  Co.  vs.  Traders'  Ins.  Co.  That 
was  evidence  tending  to  show  there  was  a  contract  that  insurance 
should  be  procured.  But,  aside  from  the  written  memorandum,  the 
agreement  to  procure  insurance  upon  the  property  for  the  benefit  of 
complainant  is  fuUy  established  by  other  testimony.  Undoubtedly 
the  law  is  that,  as  between  the  vendee  and  the  vendor,  the  insurance 
money  in  case  of  the  destruction  of  the  property,  represents  the 
property  itself,  and  in  equity  the  insurance^  money  shoidd  be  appro- 
jniated  to  the  vendor  in  case  of  the  insolvency  of  the  vendee. 

The  principle  is  of  frequent  application  where  a  mortgagor  or 
vendee  agrees  to  insure  for  the  benefit  of  the  mortgagee  or  vendor  in 
case  of  loss,  in  equity  such  party  is  entitled  to  the  insurance  money 
to  the  extent,  at  least,  of  his  interest  in  the  property  which  was  the 
subject  of  insurance.  After  notice  to  the  insurance  company  having 
the  risk,  such  company  cannot  pay  the  loss  to  the  assured  named  in 
the  policy,  except  at  its  peril,  until  the  rights  of  the  parties  claiming 
the  fund  shall  have  been  adjusted.  Cases  in  this  State  and  else- 
where recognize  this  equitable  doctrine  :  Phoenix  Ins.  Co.  vs.  Mitch- 
ell, 67  111.,  43;  Cromwell  vs.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.,  42; 
Wheeler  vs.  Ins.  Co.,  101  U.  S.,  439. 

The  general  doctrine  on  this  subject  is  not  questioned,  but  the 
defense  is  rested  mainly  on  two  grounds,  (1)  that  prior  to  making 
the  compromise  or  settlement  as  was  done  with  the  assured,  the  in- 
surance companies  had  no  notice  of  the  claim  now  insisted  upon  by 
complainants;  and  (2)  that  the  poHcies  were,  for  some  reason,  not  ob< 
Ugatory  on  the  companies  issuing  them,  and  for  that  reason  they 
were  under  no  legal  liability  to  pay  the  losses  to  the  assured.    It 
follows,  as  a  matter  of  course,  if  the  companies  were  under  no  obH-^ 
gation  to  pay  the  losses  to  the  assured,  there  could  be  no  obligation 
to  pay  complainant.    It  appears  from  the  acquaintance  taken  from 
Emison  A  Co.  on  payment  of  the  sums  agreed  apon  by  wlay  of  com- 
promise or  otherwise,  that  the  companies  each  had  actual  notice  be- 
fore   anything    was   paid   to    Emison   A   Co.  of   the   equities  of 
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complainant,  for  in  it  they  provided  in  the  **  event  of  any  further  lit- 
igation by  the  Grange  Mill  Co.,"  neither  company  was  to  be  affected 
by  the  payment  of  the  sums  of  money  paid  or  otherwise.  To  what 
farther  litigation  *'  farther  litigation  "  is  the  reference  ?  Obyionsiy 
to  farther  litigation  on  the  present  bill  then  pending.  There  was 
then  no  further  litigation  pending  anywhere,  or  in  any  court  that 
could  affect  the  parties  in  regard  to  the  matters  they  were  contract- 
ing about.  In  case  the  litigation  then  pending  ishould  be  continued 
by  complainant  in  this  suit,  it  was  agreed  neither  defendant  should 
be  affected  by  what  was  done  by  the  parties  to  the  settlement  they 
were  making.  If  it  had  no  reference  to  complainant's  bill,  then 
there  was  nothing  to  which  it  could  by  any  possibility  refer.  Con- 
ceding, then,  as  must  be  done,  the  reference  is  to  the  present  bill,  it 
is  conclusive  as  to  the  actual  knowledge  of  defendants  of  the  equi- 
ties of  complaint  The  fact  of  notice  is  therefore  fully  proved,  and 
if  they  paid  anything  to  Emison  &  Co.  on  the  policies  it  was  wrong- 
ful, and  at  the  risk  of  the  companies  paying  ii 

Passing  now  to  consider  the  second  question  made  on  the  defense, 
it  is  seen  it  is  the  most  important  question  discussed.  It  is  whether 
the  evidence  contained  in  this  record  shows  a  prima  facie  right  to 
relief  in  favor  of  complainant  It  is  thought  it  does.  It  is  made  a 
ground  of  objection,  the  policies  issued  by  the  insurance  companies 
were  not  introduced  in  evidence.  Under  the  pleadings  it  was  not 
necessary.  The  making  of  the  policies  by  the  severs!  companies, 
the  amount  of  risk  carried  by  each,  and  for  whose  benefit  made 
were  all  facts  distinctly  admitted  by  defendants  insurance  companies 
in  their  joint  and  several  answers.  It  was  wholly  unnecessary, 
therefore,  to  prove  that  which  was  solemnly  admitted  by  the  an- 
swer, and  the  practice  does  not  require  it.  The  destruction  of  the 
TttiU  property  by  fire  is  also  admitted  in  the  answer  of  defendant^ 
and  proof  of  that  fact  was  unnecessary. 

It  is  said  there  is  no  proof  of  loss  given  by  the  assured.  That  fact 
was  waived  by  the  companies  placing  their  refusal  to  pay  the  losses 
on  the  sole  ground  the  assured  had  no  title  to  the  property  de- 
stroyed. The  evidence  in  this  record  shows  the  refusal  to  pay  the 
loss  was  for  the  reason  the  insured  had  no  insurable  interest  in  the 
property.  That  they  had  such  an  interest  appears,  past  aU  doubt 
from  the  evidence  in  this  record.  Emison  had  bought  the  property^ 
had  made  partial  payment,  and  was  in  possession  under  his  contract 
at  the  time  the  policies  were  written.  He  and  his  partner  that  he 
had  taken  in  with  him  were  the  equitable  owners  of  the  property  in- 
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sured  at  the  time,  and  had  they  paid  the  balance  of  the  purchase 
money  they  would  have  been  entitled  to  a  deed.  Th^se  facts  when 
established,  either  by  admission  or  proof,  were  prima  facie  sufficient 
to  warrant  the  relief  demanded  by  complainant.  Of  course,  the 
prima  facie  case  thus  made  is  liable  to  be  defeated.  If  the  repre- 
sentations .made  in  the  application  were  untrue  and  false,  then  there 
would  be  a  breach  of  the  warranty  implied  in  every  application  for 
insurance,  and  the  policies  would  be  void.  That,  however,  is  a  mat- 
ter of  defense.  It  was  not  necessary  for  complainant  to  introduce 
the  application,  and  prove  the  representations  it  contained  were  cor- 
rect. That  proof  should  come  from  defendants  if  they  or  either  of 
them  insisted  they  had  been  overreached  in  writing  the  policies. 
The  defendants  made  no  such  proof,  nor  did  they  ever  charge  the 
assured  with  any  actual  fraud  in  obtaining  the  policies.  The  insist- 
ence by  the  defendants  has  all  the  time  been  that  the  policies  were 
Toid  because  the  assured  had  no  title  to  the  property.  It  may  be, 
when  the  companies  come  to  make  their  defense,  it  will  appear  the 
assured  represented  their  insurable  interest  in  the  property  cor- 
rectly. How  that  may  be  cannot  be  known  until  the  defense  shall 
be  unfolded. 

The  judgment  of  the  appellate  and  the  decree  of  the  circuit  court 
will  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for 
further  proceedings  not  inconsistent  with  this  opinion. 
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Appeal  from  (he  Chancery  Court  of  Richmond. 


CABELL  4  MoGUIRE 

V8. 

SOUTHERN  MUT.  INa  CO  *J 

The  So.  Mnt  Ins.  Co.  conveyed  to  C.  &  McG.  all  its  assets  in  trast  for  it  credi- 
tors, and  the  the  trustees  brought  suit  against  the  company  and  its  mutual 
policy-holders,  asking  that  assessments  be  made  upon  the  '*  deposit  notes" 
of  the  policy-holders  to  pay  the  creditors  ;  the  several  claims  against  the 
numerous  defendants  were  less  than  $oOO,  but  the  aggregate  of  the  claims 
of  the  plaintiffs  exceeded  that  sum.     Held : — 

1.  The  aggregate  of  all  the  claims  is  the  plaintiffs*  demand  against  all  the 
defendants :  it  is  the  matter  in  controversy,  and  this  court  has  Jurisdiction 
upon  appeal  by  the  plaintiffs. 

2.  The  trustees  represent  the  insured  creditors,  whose  debts  exceed  the  juris- 

dictional sum,  and  upon  this  ground  also  the  court  has  jurisdiction. 

Policy-holders  in  the  So.  Mut.  Ins.  Co.,  in  pursuance  of  its  charter,  gave 
premium  or  deposit  notes  conditioned  to  be  '^  paid  at  such  time  or  times,  and 
in  such  sum  or  sums,  as  the  directors  may  require  to  pay  the  expenses  and 
losses  of  the  company ;''  the  company  suspended  business  and  conveyed  its 
assets  to  trustees  for  benefit  of  its  creditors ;  in  suit  by  the  trustees  to  assess 
the  deposit  notes  of  the  policy-holders  whose  policies  had  not  expired  at 
the  date  of  suspension,  to  pay  creditors. 

Hdd,  The  deposit  notes  are  liable  to  be  assessed  for  all  loss  incurred  before 
the  expiration  of  the  policies,  and  the  assessments  may  be  made  after  the 
expiration  of  the  policies. 

The  Southern  Mutual  Insurance  Company  was  chartered  in  1868, 
with  *' power  to  make  insurances  of  any  kind  in  the  fire,  marine,  tor- 
nado, or  life  line,  on  the  mutual  and  cash  plan."  The  fourth  section 
of  its  charter  gave  it  "  power  to  receive  premium  or  deposit  notes 
from  those  who  effected  insurances,  which  shall  be  paid  at  such  time 
or  times,  and  in  such  sum  or  sums,  as  the  directors  may  require  to 
pay  the  expenses  and  losses  of  the  company."    The  fifth  section  pro- 

*  Dooltion  nndered,  Hay  6th.  1886.— From  Virginia  Law  Journal. 
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▼ided  that  if  any  member  should  fail  to  pay  any  assessment  for  thirty 
days  after  written  notice,  the  company  might  bring  suit  to  recover 
the  whole  of  the  premium  note,  &c.  The  company  confined  itself  to 
fire  insurance,  and  policies  on  the  mutual  plan  were  issued  for  the 
term  of  five  years.  The  deposit  notes  which  were  taken  conformed 
in  terms  strictly  to  the  fourth  sectioa  of  the  charter,  dted  above. 
The  company  did  business  for  eight  years,  and  then,  becoming  in- 
solvent, retired  on  September  30ili,  1876,  and  conveyed  all  its  assets 
to  J.  G.  Cabell  and  Hunter  McGuire  in  trust  for  its  creditors  ;  the 
assets  consisted  almost  exclusively  of  deposit  notes,  about  twenty- 
five  per  cent  of  the  face  amount  of  each  of  which  had  not  been  as- 
sessed for  by  the  directors. 

In  1877  the  trustees  filed  their  bill  in  chancery  court  against  the 
company  and  those  of  its  mutual  policy-holders  whose  policies  had 
not  expired  before  October  1st,  1876,  but  had  been  and  were  then  ex- 
piring, asking  that  a  call  or  calls  for  thet  unpaid  portion  of  the  de- 
posit notes  might  be  made  by  the  court.  Many  of  the  defendants 
appeared  and  set  up,  among  others,  the  defense  of  forfeiture  and 
parol  representations,  which  were  finally  overruled  by  the  then  chan- 
cellor. Judge  Fitzhugh,  and  a  call  ordered  as  prayed  for,  on  March 
6th,  1880.  A  dividend  being  paid  disclosed  the  fact  that  the  pro- 
ceedings on  the  original  bill  had  failed  to  pay  the  debts  in  full,  and 
a  rex)ort  having  been  made  showing  the  dates  at  which  the  several 
debts  and  liabilities  accrued,  an  amended  and  supplemental  bill  was 
filed,  bringing  in  the  mutual  policy-holders  who  had  not  been  includ- 
ed in  the  original  bilL  The  cause  was  then  referred  to  a  commis- 
sioner to  inquire  which  of  the  mutual  policy-holders  were  then  liable 
to  assessment  on  their  deposit  notes,  the  amount  for  which  each  was 
liable,  and  the  amount  which  should  be  called  for  from  each  in  order 
to  pay  the  debts,  etc.  Upon  the  coming  in  of  this  report,  and  depo- 
sitions taken,  etc.,  the  case  was  heard  by  Judge  W.  S.  Barton,  sitting 
for  Judge  A.  L.  HoUaday,  the  then  chancellor  (who  had  been  coun- 
sel in  the  case),  who  dismissed  the  amended  bill  on  the  ground  that 
no  assessment  could  be  made  on  the  deposit  notes  after  the  expira. 
tion  of  the  policies.    And  from  this  decree  the  plaintiffs  appealed. 

Habbibon  &  BABWELL,/or  Appellant 

John  B.  Young  &  J.  Sam'l  Pabrish, /or  Appellees, 

Laot,  J. 
The  first  question  raised  here  is  as  to  the  jurisdiction  of  the  court 
The  aggregate  of  the  claims  of  the  plaintiff,  the  appellants  here,  ex- 
ceeds the  sum  of  $500.    Each  claim  against  the  numerous  defendants 
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is  less  than  that  sum.  The  aggregate  of  a]l  the  claims  is  the  plaint- 
i£B9'  demand  against  all  the  defendants.  This  is  the  matter  ip  con- 
troYersj,  and  the  right  of  the  plaintiff  to  appeal  when  his  biU  is  dis- 
missed is  dear:  Winchester  and  Strasburg  R  B.  Go.  vs.  Golfelt,  27 
Oratt,  780;  Gage  vs.  Crockett^  27  Gratt.,  736;  Campbell  vs.  Smith,  32 
Grati,  290  ;  McCrowell  ys.  Burson,  79  Ya.,  301,  302,  and  cases  cited 
in  the  opinion  of  Bichardson,  J.  In  this  case  the  trustees  repre- 
sent the  insured  creditors,  whose  debts  exceed  the  jurisdictional  sum, 
and  upon  that  ground  also  the  jurisdiction  is  maintained:  Atkinson 
vs-  McCormick,  76  Va.,  798f 

The  plainti&  in  the  chancery  court  claimed  the  right  to  assess 
the  policy-holders  on  their  deposit  notes,  after  the  expiration  of  their 
policies,  provided  the  losses  or  expenses  assessed  for  occurred  before 
the  expiration  of  the  policies.  The  defendants,  the  policy-holders, 
admit  their  liability  for  losses,  etc,  incurred  before  the  expiration  of 
their  policies,  but  they  deny  the  right  of  the  company  to  assess  them 
therefor  after  the  expiration  of  their  policies.  They  claim  that 
their  liability  to  charge  and  their  liability  to  be  assessed  for  such 
losses  ends  with  the'  expiration  of  their  policies. 

The  plaintiflfe  admit  that  they  cannot  be  charged  for  losses  which 
occurred  after  the  expiration  of  their  policies,  but  maintain  the  right 
to  assess  them  after  the  expiration  of  their  policies  for  losses  incurred 
before  the  policy  expired.  The  plan  was  mutual,  and  the  charter 
provided  that  the  deposit  notes  should  be  paid  at  such  time  or  times, 
and  in  such  sum  or  sums,  as  the  directors  might  require,  to  pay  the 
expenses  and  losses  of  the  company  ;  aod  also  gave  power  to  the  di- 
rectors to  fix  the  amount  to  be  paid  in  cash  at  the  time  of  effecting 
the  insurance.  The  utmost  extent  of  the  insured's  liabiUty  was  his 
deposit  note  ;  the  degree  to  which  that  was  to  be  enforced  against 
him  was  his  assessed,  ratable  share  of  such  expenses  and  losses  as 
should  be  incurred  by  the  company  during  the  life  of  his  policy. 
His  liability  thus  ascertained  was  to  be  paid  by  him  "  at  such  time 
or  times,  and  in  such  sum  or  sums,  as  the  directors  might  require,'* 
for  the  stated  purposes. 

If  the  insured  admits  that  this  charge  is  upon  him,  upon  what  can 
he  contend  that  the  right  to  assess  his  note  ceases  before  the  charge 
has  been  satisfied?  If  he  is  liable  for  losses  incurred  during  the 
life  of  his  policy,  upon  what  sound  reason  can  be  found  a  distinction 
between  a  loss  occurring  the  last  day  of  his  period  of  Uability  and 
such  as  may  occur  the  first  day?  Yet,  if  his  contention  is  sound,  he  is 
bound  for  the  latter,  but  has  escaped  the  former  altogether.  Obvious- 
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\jy  losses  cannot  be  assessed  for  until  they  are  known  and  proved, 
and  the  question  here  is  not  when  they  became  known,  but  when 
they  occurred.  If  they  occurred  during  the  time  when  he  waa 
bound,  then  the  assessment  cannot  be  avoided.  There  is  no  limita- 
tion to  be  found  in  the  policy,  and  there  is  none  in  reason,  which 
will  sustain  the  contention  of  the  defendant  below,  the  appellee  here* 
After  having  bound  himself  to  contribute,  he  cannot  be  discharged 
from  the  obligation  he  has  assumed  until  the  contribution  has  been 
actually  made,  or  the  obligation  in  some  lawful  way  extinguished: 
Hawley  vs.  Upton,  102  U.  S.  S.  C.  R;  Upton  vs.  Tribetcock,  91 U.  S.,  45; 
Webster  vs.  Upton,  id.,  65  ;  Smith  vs.  Saratoga  Co.  Mutual  Ins.  Co., 
3  Hill,  512  ;  Swamscott  Machine  Co.  vs.  Partridge,  5  Foster,  373  ; 
Jackson,  Eeceiver,  vs.  Roberts,  31  N.  Y.,  304}  Sand,  &c.,  vs.  Saunders, 
28  N.  T.,  416;  People's  Fire  Ins.  Co.  vs.  Hartshome  Co.,  90  Penn  St.^ 
470;  Aikers  vs.  Hita,  94  Penn.  St.,  398;  Fayette  Mut.  Ins.  Co.  vs. 
Fuller,  8  Allen,  27;  Atlantic  Ins.  Co.  vs.  Gtoodall,  35  N.  H.,  336. 

The  chancery  court  held  that  the  right  to  assess  ended  with  the 
life  of  the  policy,  although  the  losses  occurred  prior  to  the  end  of 
the  x>olicy,  and  dismissed  the  plaintifib'  bill.  This  was  plainly 
erroneous,  and  the  said  decree  must  be  reversed,  and  the  cause 
remanded  to  the  said  court  for  further  proceedings  to  be  had  therein 
as  prayed  in  the  plaintifb'  amended  bilL    Decree  Reversed. 

Fauntleroy,  J.,  dissenta 
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SUPREME  COURT  OF  APPEALS  OF  VIRGINIA. 


Error  to  ike  Circuit  Court  of  Fauquier  County. 


TIRGINIA    P.  AND  M:   INS.    CO. 

) 


\ 


AIEEN. 


A  condition  in  a  policy  of  insurance,  that  no  suit  shall  be  brought  upon  the 
policy  unless  commenced  within  a  stipulated  time,  less  than  the  period 
prescribed  by  the  statue  of  limitations,  is  valid  and  enforceable. 

A  policy  of  insurance  contained  a  condition  that  no  suit  should  be  maintained 
upon  the  policy  unless  brought  within  six  months  from  the  day  upon 
wnich  the  loss  occurred  ;  loss  occurred  on  August  18th,  188 1,  and  on  Feb- 
ruary 11th,  1885,  when  seven  days  of  six  months  remained,  the  insurance 
company  indorsed  upon  the  policy  the  following :  **  The  provision  in  this 
policy  limiting  the  time  within  which  suit  may  be  brought  against  this 
company  under  it,  is  hereby  waived  for  thirty  days  from  this  date ;"  suit 
was  brought  on  March  16th,  1885,  six  months  and  twenty-six  days  after 
the  loss. 

Held,  The  effect  of  the  company's  waiver  was  to  suspend  for  thirty  days  the  pro- 
vision limiting  the  time  for  suit,  so  that  the  six  months'  limitation  ceased 
to  run  for  thirty  days  and  began  to  run  again  at  the  expiration  of  that 
time,  when  seven  days  of  the  six  months  remained ;  the  suit,  having  been 
brought  within  those  seven  days,  is  in  time. 

Babton  &  Boyd,  for  Plaintiff  in  Error. 
H.  Conrad,  for  Defendant  in  Error. 

Lewis,  P.  (after  stating  the  case.) 

This  was  an  action  of  assumpsit  against  the  Virginia  Fire  and 

Marine  Insurance  Company  on  a  policy  of  fire  insurance,  for  the 

sum  of  twenty-five  hundred  dollars.    The  defendant  in  error  was 

the  plaintiff  below.     The   alleged  loss   occurred   on   the  18th  of 

«Deoiiioii  rendered,  September  W,  1886.— From  Virginia  Law  Journal. 
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August^  1884.  The  action  waa  commenced  on  the  16th  of  March, 
1885,  GET  six  months  and  twenty-six  days  thereafter.  The  policy  of 
insurance,  upon  which  the  action  was  founded,  amongst  other 
things,  contains  the  following  condition:  "No  suit  or  action  shall 
be  maintained  in  any  court  upon  this  policy,  unless  the  same  be 
instituted  within  six  months  next  succeeding  the  day  upon  which  the 
loss  or  damage  is  alleged  to  have  taken  place." 

The  defendant  pleaded  this  condition,  to  which  the  plaintiff  re- 
-plied,  as  follows  :  ''And  the  plaintiff  says  that  by  reason  of  any- 
ihing  in  the  plea  No.  2  alleged,  he  ought  not  to  be  barred  from 
having  and  maintaining  his  aforesaid  action  against  the  said  defend- 
ant»  because  he  says,  that  affcer  the  said  policy  of  insurance  was 
issued,  and  before  the  period  of  six  months  from  the  date  of  loss 
and  damage  by  fire  had  expired,  yiz.,  on  the  11th  day  of  February, 
1885,  the  said  defendant,  by  its  own  indorsement  in  writing  upon 
said  policy,  waived  the  clause  or  provision  of  said  policy  in  said  plea 
referred  to  and  set  forth,  and  su£rpended  the  operation  thereof  as 
follows,  viz.: — 

Winchester,  Va.,  FeVy  11th,  1885. 
The  provision  in  this  policy  limiting  the  time  within  which  suit  may  be 
1>Tonght  against  this  company  under  it,  is  hereby  waived  for  thirty  days  from 
-this  date.  Va.  Firb  and  Marine  Ins.  Co., 

By  W.  L.  Cowardin,  Preset. 

"  And  this  he  is  ready  to  verify.  Wherefore  he  prays  judgment," 
•etc 

To  this  replication  the  defendant  demurred.  The  circuit  court 
OTerruled  the  demurrer,  and,  a  jury  being  waived,  gave  judgment 
for  the  plaintiff  for  twenty-five  hundred  dollars,  with  interest  and 
-oosis ;  whereupon  the  defendant  obtained  a  writ  of  error  from  one 
of  the  judges  of  this  court. 

The  question  as  to  the  validity  of  a  condition  in  a  policy  of  insur- 
ance, that  suit  upon  the  policy  shall  not  be  brought  unless  com- 
menced within  a  stipulated  time,  less  than  the  period  prescribed  by 
the  statute  of  limitations,  is  wellsettied.  Such  a  condition  was  sus- 
tained by  the  Supreme  Court  of  the  United  States  in  Eiddlesbarger 
T8.  Hartford  In&  Co.,  7  Wall,  886  ;  and  to  the  same  effect  are  numer- 
ous decisions  of  State  courts  of  last  resort  Wood  on  Fire  Insur- 
ance, Sec  434,  and  cases  cited. 

The  real,  and  indeed  the  single,  question  in  the  case,  is  as  to  the 
effect  of  the  written  waiver  of  the  11th  of  February,  1885,  set  out 
in  the  replication  U)  defendant's  plea  No.  2.    On  that  day  only  seven 
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days  remained  of  the  six  months'  limitation  contracted  for  in  the 
body  of  the  policy,  and  the  defendant  contends  that  the  intention  of 
the  parties,  and  the  effect  of  the  language  used  in  the  written  waiTer, 
was  merely  to  extend  the  time  within  which  an  action  might  be 
brought  for  thirty  days  from  that  date  ;  that  is,  to  add  to  the  stipu- 
lated limitation  twenty-three  days,  and  no  more.  Bnt  we  cannot 
concur  in  this  view.  If  such  had  been  the  intention  of  the  parties, 
it  is  quite  probable  it  would  have  been  expressed  in  terms  unambig- 
uous and  too  plain  to  be  misunderstood;  like,  for  example,  the  follow- 
ing :  **  The  time  within  which  an  action  may  be  brought  on  the 
within  policy  is  hereby  extended  for  thirty  days  from  this  date,"  or 
words  to  that  effect.  But  no  such  language  was  used,  and  the 
language  employed  cannot  be  reasonably  construed  to  have  that 
effect  It  is — "  The  provision  in  this  policy,  etc.,  is  hereby  waived 
for  thirty  days  from  this  date." 

"  The  provision"  is  waived  ;  that  is,  the  provision  limiting  the  time 
for  suit  is  suspended  for  thirty  days,  fche  effect  of  which  was  that  the 
six  months'  limitation  ceased  to  run  for  thirty  days,  and  began  to 
run  again  at  the  expiration  of  that  time,  when  seven  days  remained 
of  the  time  stipulated  for  in  the  policy. 

It  was  the  same  in  effect  as  if  the  insured  and  the  defendant  had 
been  domiciled  in  different  counties,  between  which  war  was  declared 
on  the  11th  of  February,  1885,  and  continued  for  exactly  thirty 
days,  during  which  time,  upon  principles  of  public  law,  the  statute 
of  limitations  would  have  ceased  to  run,  and  in  like  manner  the 
limitation  contracted  for  by  the  parties. 

According  to  Worcester,  waive  is  to  relinquish  ;  to  put  off ;  to 
abandon.  According  to  Webster,  it  is  to  relinquish  ;  not  to  insist 
on  or  claim.  So  fchat  when,  on  the  11th  of  February,  1885,  the 
parties  agreed  to  waive  the  provision  in  the  policy,  they  agreed  to 
relinquish  or  to  abandon  it  for  thirty  days  from  that  date.  In  other 
words,  they  agreed  to  suspend  its  operation  for  thirty  days,  or  to 
eliminate  it,  as  it  were,  from  the  policy  for  that  period. 

Had  the  agreement,  in  the  precise  terms  in  which  it  is  expressed, 
been  entered  into  oh  the  day  of  the  alleged  loss,  when  there  were 
six  months  within  which  an  action  might  have  been  brought,  dearlj 
it  would  either  have  had  the  effect  ahready  in^cated,  or  it  would 
have  been  meaningless  and  inoperative  ;  and  it  could  not  be  con- 
strued to  be  the  latter,  consistentiy  with  the  rule  ut  res  valeat,  etc. 
And  if  its  effect  on  the  18th  of  August,  1884,  would  have  been  to 
suspend  the  operation  of  the  provision  in  question,  why  should  ita 
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effect  be  different  because  it  was  entered  into  on  the  11th  of  Feb- 
ruary, 1886. 

We  are  not  informed  by  the  record  what  were  the  circumstances 
Burrounding  the  parties  at  the  time  the  agreement  was  entered  into; 
but  is  is  fairly  inferable,  from  its  language,  that  the  intention  was  to 
give  the  plaintiff  an  additional  period  of  thirty  days  within  which  to 
sue,  if  he  should  be  so  advised.  But  to  the  seven  days  next  succeed- 
ing the  date  of  the  agreement  the  plaintiff  was  already  entitled  by 
virtue  of  his  contract,  and  consequently  they  could  not  be  conceded 
as  a  favor  by  the  defendani  Hence,  to  give  effect  to  the  probable 
intention  of  the  parties,  we  must  hold  that  the  limitation  provision 
in  the  policy  was  suspended  for  thirty  days  from  the  11th  of  Febru- 
ary, 1885,  with  seven  days  to  run  from  the  expiration  of  that  period 
—to  wit,  from  the  13th  of  March,  1885. 

The  result  is  that  the  action  was  commenced  in  time,  and  the 
judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  Affirmed.    Eichardson,  J.,  dissents. 
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SUPREME  COURT   OF  MICHIGAN. 


VAN  POUCKE 

NETHEKLAND  ST.  VINCENT  DE  PAUL  SOC.*J 

By-law  of  a  benevolent  association  authorized   a   committee  to  deteimine 

whether  a  member  was  entitled  to  sick  benefitSi  and  provided  that  "  they 

were  to  be  the  only  and  final  deciders  thereof." 
Heldf  That  the  by-law  was  reasonable,  and  a  part  of  the  contract  of  insurance 

in  a  mutual  benevolent  or  co-operative  order,  and  the  members  were  bound 

by  its  terms  when  the  committee  act  in  good  faith. 

G.  F.  Bkaslet, /or  Plaintiff. 

Geobqe  Gabtneb,  for  Defendaid. 

Ghamplin,  J. 

The  defendant  is  a  mutual  benefit  and  co-operatiTe  insurance 
society,  incorporated  under  the  laws  of  this  State,  formed  for  the 
purpose  of  raising  a  fund,  through  monthly  payments  by  its  mem- 
bers to  assist  its  sick  and  needy  members,  and,  in  case  of  death,  to 
bear  certain  expenses  of  the  funeral  It  has  a  constitution  and  code 
of  by-laws.  The  by-laws  provide  for  the  appointment  of  a  conmiittee 
of  six  members,  called  the  **  Sick  Committee/'  whose  duty  it  is  to  in- 
vestigate and  determine  whether  a  member  is  entitled  to  benefit  on 
account  of  sickness,  and  they  are  to  be  "the  only  and  final  deciders 
thereof."  A  member,  being  sick,  and  authorized  as  such  by  the  com- 
mittee to  receive  benefits,  is  entitled  to  receive,  after  the  first  week 
of  his  sickness,  five  dollars  a  week,  so  long  as  he  is  unable  to  work^ 
such  period  not  to  extend  beyond  six  months.  The  society  is  under 
no  obligation  to  extend  aid  after  the  six  months  have  elapsed,  but 
the  president  may  call  a  meeting  to  further  resolve  and  consider  the 
aid  of  such  unfortunate  member.  The  by-laws  further  provide  that^ 
in  case  an  absent  member  gets  sick,  he  should  immediately  notify 
the  secretary,  as  the  benefits  accrue  only  from  the  time  of  such  noti- 
cation.  He  is  also  required  to  have  the  certificate  of  the  doctor,  who 
must  investigate  him  at  least  once  a  week,  and  also  he  must  have  the 

«  D«cltioii  nndered,-  Ootob«r  28^  1886. 
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certificate  of  the  priest  and  a  justice  from  the  place  where  he  resides. 
It  is  made  the  duty  of  the  sick  committee  to  Tisit  the  sick  once  a 
week.  Neglecting  this,  they  are  liable  to  a  fine  of  50  centa  They 
shall  also  see  if  sick  members  have  the  right  to  benefits  provided  by 
the  rules  and  by-laws  of  the  society,  and  provide  them  with  necessary 
aid.  The  by-laws  also  provide  for  an  investigating  committee,  com- 
posed of  12  members,  whose  duty  it  is  to  judge  of  complaints  which 
may  arise  against  officers  or  members  failing  to  perform  their  duty. 
The  plaintiff  became  a  member  of  this  society  in  1868,  and  agreed 
to  fulfill  all  his  duties,  and  to  be  obedient  to  cdl  the  laws  and  rules 
of  the  society  which  are  not  contrary  to  its  constitution. 

On  January  15, 1883,  while  at  work,  he  slipped,  fell,  and  broke  one 
of  the  bones  of  his  wrist,  which  disabled  him  from  work.  He  re- 
ceived benefits  from  tlie  society  to  the  amount  of  $25.  At  the  end 
of  this  time,  complaint  was  made  to  the  investigating  committee  that 
plaintiff  had  resumed  work,  and  he  was  charged  with  receiving  ben- 
efits when  not  entitled  to  them.  The  sick  committee  also  investi- 
gated |the  matter,  and  requested  plaintiff  to  appear  before  them, 
which  he  did,  and,  after  investigation  and  deliberation,  they  decided 
that  he  was  not  entitied  to  receive  any  further  benefits  on  account  of 
his  injury,  and  so  notified  plaintiff.  Plaintiff  claims,  and  so  testified, 
that  he  was  not  able  to  work  for  six  months  with  that  arm,  and  that 
he  carried  it  in  a  sling  for  ten  or  eleven  weeks,  and  carried  it  band- 
aged for  about  four  months. 

The  court  instructed  the  jury  "  that,  where  a  party  makes  a  con- 
tract of  this  kind  with  himself  and  other  persons,  providing  certain 
conditions  on  which  he  shall  receive  benefits  from  one  of  these  organ- 
izations, he  could  only  recover  according  to  the  terms  which  he  has 
provided  for  in  the  by-laws  ;  and  if  he  has  provided  for  a  committee 
to  determine  the  question  for  him,  and  he  has  referred  it  to  a  com- 
mittee to  determine  the  question  as  to  whether  he  is  sick,  he  made  that 
a  tribunal  to  determine;  that  he  must  be  governed  by  it.  He  cannot 
recover  outside  of  the  condition  which  he  has  fixed  for  himself.  It 
is  as  much  a  part  of  his  contract  as  any  other  portion  of  it  He  is  to 
have  his  sick  benefit  when  the  committee  says  he  is  entitled  to  it, 
and  he  referred  that  matter  to  a  committee  to  decide  that  question, 
and,  of  course,  the  decision  of  the  committee,  whatever  that  is,  is 
final  If  the  committee  decides  he  is  entitied  to  it,  and  the  corpora- 
tion then  refuses  to  pay,  of  course  he  has  an  immediate  remedy 
against  the  society,  and  the  committee  stands  between  him  and  the 
societj  to  determine  those  questions.    Now,  if  you  find  that  this  com- 
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mittee  baye  determined  tbiB  question  against  bim,  then  he  is  not  en- 
titled to  recover.  On  the  contrary,  and  that  seems  the  only  question, 
if  you  find  the  committee  has  not  passed  upon  it — ^has  not  determined 
against  him;  it  did  not  act — ^then  you  may  render  a  verdict  in  his 
favor,  for  the  amount  claimed." 

This  charge  must  be  considered  with  reference  to  the  facts  of  this 
particular  case.  If  the  by-law  was  reasonable  and  valid,  not  oppres- 
Bive  nor  against  pubHc  poUcy,  it  forms  a  part  of  the  contract,  and  the 
plaintiff  is  bound  by  its  terms.  The  court  below  evidently  regarded 
it  as  a  valid  by-law,  and  his  charge  was  based  upon  that  view.  This 
was  a  mutual  benefit  co-operative  insurance  society.  The  members 
stood  upon  an  equal  footing,  and  this  by-law  operates  upon  all  alike. 
It  is  reasonable  that  the  sick  committee  should  be  invested  with 
authority  to  determine  whether  a  member  .claiming  to  be  sick  is  en- 
titled to  the  benefit  provided  for  in  the  by-law,  and  also  when  such 
benefit  should  cease.  In  a  society  comprising  a  numerous  member- 
flhip,  deriving  its  revenues  from  small  monthly  contributions,  it  is  of 
the  utmost  importance  that  its  business  should  be  carried  on  inex- 
pensively, and  with  a  proper  regard  to  the  object  sought  to  be  ac- 
complished. It  is  necessary  that  there  should  be  some  mode  of 
determining  the  question  of  when  relief  should  be  given  and  denied, 
and  the  method  provided  in  the  by-laws  seems  well  adapted  to  the 
circumstances  and  needs  of  such  a  society.  There  is  nothing  oppres- 
sive in  the  terms  of  the  by-law,  and  it  contains  nothing  which  the 
policy  of  the  law  forbids.  If  it  is  enforced  in  good  faith,  and  with 
impartiality,  which  the  members  pledge  themselves  to  do,  it  must 
result  in  benefit  to  sick  members,  and  at  the  same  time  protect  the 
funds  of  the  society  from  depletion  by  the  undeserving.  No  chaise 
is  made  against  the  committee  o^  having  acted  oppressively,  fraudu- 
lently, or  otherwise  than  from  upright  motive&  The  construction 
placed  upon  the  contract  entered  into  by  plaintiff  in  becoming  a 
member  of  this  society  was  correct,  and  the  question  of  fact  bearing 
thereon  was  properly  left  to  the  jury.  The  remaiks  of  the  court  pre- 
ceding the  language  quoted  from  hiB  charge,  and  to  which  exception 
was  taken,  were  not  prejudicial,  in  view  of  the  remainder  of  the 
charge,  which  defined  the  issue,  and  directed  the  attention  of  the 
jury  to  questions  of  fact  to  be  decided  by  them. 

Exceptions  were  taken  to  the  rulings  of  the  court  relative  to  the 
admission  and  exclusion  of  testimony.  No  error  is  discovered  in 
such  rulings,  and  the  judgment  must  be  affirmed. 

The  other  justices  concurred. 
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SUPREME  COUET  OF  NEBRASKA, 


Error  from  Lancaster  County, 


PHENIX    INS.     CO.) 

V8, 

LEMKE.* 

Where  an  action  is  bron^ht  on  a  promissory  note  before  a  justice  of  the  peace, 
and  the  note  is.  copied  by  him  into  his  docket  and  a  summons  issued 
thereon,  it  is  a  sufficient  bill  of  particulars. 

Where  the  Justice  has  in  his  possession  the  instrument  on  which  the  action  is 
brought,  and  there  is  no  affidavit  of  the  defendant  made  and  filed  with 
him  denying  its  execution,  nor  any  defense  made  to  the  action,  the  justice 
may  render  judgment  on  such  instrument,  although  the  plaintiff  fail  to 
appear. 

Masquette,  Deweese  &  Halt.,  for  Plaintiff, 
James  R  Philpoit,  for  Defendant. 

Maxwell,  J. 
This  addon  was  brought  before  a  justice  of  the  peace  upon  a 
promissory  note,  of  which  the  following  is  a  copy: — 

$20. 

On  the  first  day  of  April,  1884,  for  value  received,  I  promise  to  pay  to  the 
Pheniz  Insurance  Company  of  Brooklyn,  N.  T.  (at  their  office  in  Chicago, 
HL),  or  order,  twenty  dollars,  in  payment  of  premium  on  policy  No.  695,866 
of  said  company.  If  the  note  is  not  paid  at  maturity  said  policy  shall  then 
cease  and  determine,  and  be  null  and  void,  and  so  remain  until  the  same 
shall  be  fully  paid  and  received  by  said  company.  In  case  of  loss  under  said 
policy  this  note  shall  immediately  become  due  and  payable,  and  shall  be  de-^ 
ducted  from  the  amount  of  said  loss.  It  is  understood  and  agreed  that  thia 
note  is  not  negotiable. 

Dated  at  my  fSEum  this  day  of  April,  1883.  John  Lsmke. 

Witness :    J.  A.  Carpenter. 

•  Opinion  filed.  October  6. 1885. 
VOL.  XVI.-.10. 
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The  note  was  filed  with  the  justice  as  a  bill  of  particulars.  A 
summonB  was  issued,  which  was  returnable  on  the  sixth  day  of 
October,  1883.  On  the  return  daj  the  defendant  below  appeared 
by  attorney  and  obtained  a  continuance  until  the  eleventh  of  Octo- 
ber, 1883,  at  2  o'clock  p.  m.  At  2  o'clock  p.  m.,  October  11, 1883,  the 
attorney  for  Lemke  appeared,  and  moved  to  dismiss  the  action,  for 
the  following  reasons:  "  (1)  Because  the  plainti&  had  filed  no  bill 
of  particulars  of  their  demand;  (2)  because  the  said  plaintifiGs  had 
not  filed  a  bill  of  particulars  against  the  defendant;  (3)  because  the 
said  plaintifb  did  not  appear  at  2  o'clock  p.  m."  The  motion  was 
overruled,  and,  the  defendant  refusing  to  appear  further,  judgment 
was  rendered  in  favor  of  the  plaintiff  for  the  sum  of  $20  and  inter- 
est and  costs.  The  defendant  took  the  case  on  error  to  the  district 
court,  where  the  judgment  of  the  justice  was  reversed,  and  the 
cause  retained  for  trial 

The  question  here  involved  was  before  this  court  in  Wells  vs. 
Turner  (14  Neb.,  445),  in  which  it  was  held  that  where  a  promissory 
note  was  left  with  a  justice  of  the  peace,  who  copied  the  same  into 
his  docket  and  issued  summons  thereon,  it  was  a  sufficient  bill  of 
particulars.  It  was  also  held  that  a  justice,  having  in  his  possession 
the  evidence  of  indebtedness  upon  which  the  action  is  brought,  may 
Tender  judgment  on  such  evidence  in  the  absence  of  any  of  the  par- 
ties. This,  we  think,  is  a  correct  statement  of  the  law.  The  statute 
requires  a  defendant,  when  sued  on  an  instrument  purporting  to 
have  been  made  by  him,  but  who  controverts  the  making  of  the 
■same,  to  ''  make  and  file  an  affidavit  with  the  justice  of  the  peace, 
before  whom  the  suit  is  pending,  *  *  *  that  such  instrument  was 
not  made,  given,  subscribed,  accepted,  or  indorsed  by  him."  Code, 
^  1,100  a.  If  no  affidavit  is  filed  in  cases  where  there  was  personal 
service,  the  presumption  is  that  fche  instrument  is  genuine,  and  proof 
of  its  execution  is  unnecessary.  In  this  case  no  affidavit  denying  the 
execution  of  the  note  was  filed,  nor  was  any  defense  made  to  the 
same.  Technical  objections  aria  not  favored  and  will  not  be  sus- 
tained, unless  the  matter  complained  of  was  prejudicial  But  in  this 
case  there  was  no  error  in  the  judgment  of  the  justice. 

The  judgment  of  the  district  court  is  reversed,  and  that  of  the  jus- 
tice re-instated  and  affirmed.    Judgment  accordingly. 
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SUPBEME  COURT  OF  IOWA. 


Appeal  from  Pocahontas  District  Court, 


PARKS 

vs. 

COXJNCIL  BLUFFS   INS.  CO.*J 

The  eTidence  of  a  witness  of  admissions  by  the  plaintiff  that  the  value  of  the 
pToperty  was  much  less  than  the  amount  or  loss  claimed  is  material,  and 
when  due  diligence  has  been  used,  the  absence  of  such  a  witness  will  Jus- 
tify a  continuance. 

Where  eTidence  should  be  stricken  from  the  abstract. 

This  is  an  action  upon  a  policy  of  insurance  against  loss  by  fire. 
There  was  a  trial  by  jury,  and  a  Terdict  and  judgment  for  the 
plaintiff.    Defendant  appeals. 

Sapp  k  PusET  and  L.  W.  Moodt,  for  AppeUant. 
McEwEN  k  Gablook,  W.  C.  Balston,  and  Robinson  k  Mzlchrist, 
for  Appellee. 

ROTHBOOK,  J. 

1.  The  cause  was  tried  in  the  court  below  at  the  January  term, 
1885.  The  answer  and  reply  were  filed  on  the  twenty-first  day  of 
that  month,  and  on  the  same  day  the  defendant  filed  an  application 
for  continuance,  upon  the  ground  of  the  absence  of  a  witness.  Ob- 
jections were  filed  by  the  plaintiff,  and  the  continuance  was  denied. 
The  defendant  obtained  leave  to  amend  the  motion  for  a  continu- 
ance, and  file  additional  affidavits.  The  amendment  was  made  and 
additional  affidavits  filed  on  the  next  day.    The  plaintiff  again 


*  Deoiflloo  rendered,  June  10, 1880. 


Digitized  by  LjOOQ IC 


148  Report  of  Decisions.  [Feb., 

objected  to  the  motion,  and  the  objections  were  sustained,  and  the 
motion  oyemiled.  The  defendant  excepted  to  the  ruling,  and 
assigns  the  same  as  error.  We  think  the  motion  for  continuance 
should  haye  been  sustained.  The  value  of  the  property  destroyed 
by  fire,  and  for  which  plaintiff  sought  a  recovery,  was  a  material 
question  ^in  the  case.  The  motion  for  continuance,  and  the  affidavits 
in  support  thereof  show  that  the  evidence  of  the  absent  witness  was 
very  material  for  the  defendant  It  was  in  the  nature  of  direct 
admissions  by  the  plaintiff  that  the  property  was  of  much  less  value 
than  the  damages  claimed  in  the  action.  It  is  not  claimed  in  the 
objections  to  the  motion  that  the  testimony  of  the  witnesses  was  not 
material  G[?he  objections  are  grounded  upon  the  want  of  diligence 
in  the  plaintiff  in  procuring  the  attendance  of  the  absent  witness. 
We  think  that  due  diligence  was  shown  by  the  affidavits  filed  in 
support  of  the  motion,  and  that  the  court,  in  the  proper  exercise  of 
its  discretion,  should  have  sustained  the  motion.  It  is  unnecessary 
to  set  out  the  iactB  in  this  opinion  as  they  appear  in  the  affidavits. 
To  do  so  would  serve  no  useful  purpose,  as  the  ruling  we  make 
thereon  will  not  serve  as  a  precedent.  Each  question  of  this  nature 
must  be  determined  upon  its  own  facts,  which  are  never  alike  in  all 
respects. 

2.  This  is  the  only  question  which  we  can  determine  upon  this 
appeal.  The  appellee  filed  a  motion  in  this  court  to  strike  the  evi- 
dence from  the  abstract  and  from  the  transcript  because  it  was  not 
preserved  by  a  proper  bill  of  exceptions.  The  motion  must  be  sus- 
tained. The  bill  of  exceptions  was  what  is  denominated  a  skeleton 
bill,  and  contained  no  'direction  to  the  derk  of  the  court  as  to  the 
source  from  which  he  was  to  obtain  the  evidence  to  insert  in  the  bill. 
The  only  direction  given  to  the  clerk  in  regard  to  it  is  in  these 
^ords:  "Clerk,  here  insert  the  evidence."  We  have  repeatedly 
held  that  such  a  reference  is  insufficient:  Hill  vs.  Holloway,  52 
Iowa,  678,  s.  c.  3  N.  W.  Rep.,  722,  and  other  cases. 

For  the  error  in  overruling  the  motion  for  a  continuance,  the 
judgment  will  be  reversed. 
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SUPREME  COURT  OP  NEW  JERSEY. 


COX 

vs. 

TARMEES'  MUT.  FIRE  ISB.  ASSTJ*] 

Wheie  the  by-law  of  a  matnal  company  was  pleaded  to  the  effect  that  suit 
must  be  brought  by  the  insured  within  six  months  if  notified  that  the 
company  declmed  to  arbitrate  or  pay  the  loss. 

Heldj  On  demurrer  that  the  plea  was  bad  unless  it  alleged  that  the  by-law 
antedated  the  making  of  the  contract. 

Habbis  &  Beaslet,  for  Demurrer. 

J.  G.  SmFMAK  &  SoK,  CorUra. 

Paskeb,  J. 

This  action  is  focmded  on  a  policy  of  insurance  made  by  the 
defendant  company  on  the  17th  day  of  July,  1871,  by  which  said 
company  covenanted  to  insure  certain  buildings  and  other  property 
of  plaintiff  against  loss  or  damage  by  fire,  for  the  term  of  ten  years 
from  the  9th  day  of  June,  1871,  in  a  sum  not  exceeding  $2,500. 

The  declaration  is  in  legal  form  and  makes  averments  which,  if 
proved,  will  entitle  the  plaintiff  to  recover.  Several  pleas  are  filed* 
To  the  seventh  plea  the  plaintiff  has  demurred.  This  plea  sets  forth 
and  alleges  that,  by  the  fifth  section  of  the  act  of  incorporation  of  the 
defendant  company,  the  board  of  directors  has  the  power  to  make 
and  prescribe  such  by-laws  and  regulations  as  to  them  shall  appear 
needful  and  proper,  and  to  alter  and  amend  the  same  touching  all 
such  matters  as  appertain  to  the  business  ends,  and  purposes  which 
said  corporation,  by  such  act,  was  entitied  to;  and  also  that,  by  the 
seventh  section  of  said  act  of  incorporation,  iA^was  provided  that  all 

*  nwsfslon  r«ider«d,  Hwoh  18, 1886. 
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policies  of  insurance  which  should  be  made  by  said  corporation,  in 
pursuance  of  said  act,  shall  be  made  upon  such  terms  and  condi- 
tions as  should  be,  from  time  to  time,  ordained  and  prescribed  by 
the  by-laws,  rules,  and  regulations  of  said  corporation.  The  plea 
then  states  that,  in  pursuance  of  the  power  and  authority  as  afore- 
said, the  said  board  of  directors  did  adopt  and  establish  a  by-law 
which,  among  other  things,  provided  that,  if  the  president  of  the 
company  should  cause  notice  to  be  given,  in  writing,  to  the  insured 
that  the  company  declined  to  have  an  arbitration  or  to  pay  the  loss 
without  suit  against  the  company  within  six  months  thereafter,  or  be 
barred  of  his  claim  against  the  company,  of  which  by-law  the  plaint- 
iff had  notice  on  the  17th  of  July,  1871,  and  that  afterward  the  said 
company  did  cause  notice  to  be  given  to  the  plaintiff  that  the  com- 
pany declined  to  have  an  arbitration  or  to  pay  the  loss  without  suit, 
and  that  the  plaintiff  did  not  within  six  months  after  the  receipt  of 
such  notice,  bring  suit  against  the  company  for  the  daam. 

This  plea  is  bad,  because  it  does  not  allege  that  said  by-law  was 
adopted  before  the  contract  of  insurance  made  with  the  plaintiff  was 
entered  into.  It  alleges  that  plaintiff  had  notice  of  the  by-law  on 
the  17th  of  July,  1871,  but  whether  before  or  after  the  policy  of 
insurance  was  entered  into,  it  does  not  state.  The  plea  should  allege 
that  the  by-law  was  passed  before  the  issuing  of  the  policy:  Wood 
Fire  Ins.,  871 ;  Mutual  In&  Ck>.  vs.  Harvey,  45  N.  H.,  292;  demurrer 
sustained.  As  the  plea  thus  overruled  does  not  go  to  the  merits  of 
the  case,  the  defendant  cannot  be  permitted  to  plead  de  nova 
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SUPREME   COURT  OF  CALIFORNIA. 


GARTDO*  % 

V8.  } 

AMERICAN  CENTRAL  INS.  CO.  OF  ST.  LOUIS. ) 

In  an  action  on  an  insurance  policy,  which  contains  a  clause  that  any  suit 
or  action  thereon  should  he  commenced  within  twelve  months  after  the 
loss  ;  Held,  that  the  evidence  did  not  sustain  a  finding  that  the  delay  in 
hringing  tne  present  action  was  caused  by  the  conduct  of  the  defendant  ; 
that,  alter  the  plaintiff  had  been  informed  of  the  position  of  the  defendant, 
he  had  ample  time,  within  the  year,  to  commence  his  action. 

SiDNET  V.  Shith  &  Son,  for  the  Appellant. 

Mills  &  Jones  and  Wabuoastle  &  Bowie,  for  the  Beapondent. 

Mybigk  J. 

Action  on  an  insorance  policy.  The  property  insured  was  de- 
stroyed Febmary  15, 1880.  The  assured  gave  immediate  notice  of 
the  loss,  and  as  soon  thereafter  as  practical  made  proofs  as  required 
by  the  policy.  The  complaint  was  filed  November  1, 1881.  The 
policy  contained  the  clause  that  any  suit  or  acticn  thereon  should  be 
commenced  within  twelve  months  next  after  the  loss.  The  action 
not  haYing  been  commenced  until  nearly  two  years  after  the  fire, 
the  plaintiff  endeavored  to  prove,  and  claims,  and  the  court  below 
foond,  that  in  and  about  negotiations  for  a  compromise,  the  conduct 
of  the  defendant  was  such  that  it  impliedly  agreed  to  suspend  the 
clause  above  referred  to,  and  that  the  defendant  held  out  hopes  that 
an  adjustment  would  be  made,  and  induced  the  plaintiff  and  the 
assured  to  delay  bringing  the  suit  within  one  year  after  the  Joss. 

•  opiBlon  fltod,  Norember  90, 1885.— From  W.  C.  Bep&rUr. 
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Admitting  thafc  the  agent  Snow  had  fall  authority,  we  do  not 
think  there  is  evidence  upon  which  to  base  the  above  findings.  On 
the  contrary,  we  think  the  plaintiff  acted  entirely  upon  his  own  judg- 
ment and  that  of  his  attorney. 

^  iWhateyer  may  haye  been  the  effect  of  the  negotiations  prior  to 
January^  21, 1881,  on  that  day  plaintiff  was  distinctly  informed  of 
the  position  of  the*def  endani  This  was  in  ample  time  to  commence 
the  suit 

Judgment  [and  order  reyersed,  and  cause  remanded  for  a  new 
trial    Thornton,  J.,  and  Morrison,  C.  J.,  concurred.         fg^ 
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COURT  OP  APPEALS  OP  TEXAS. 


.ST.  PAUIi  P.  A  M.  mS.  CO. 

ARCmBOLD  &  KETiL.* 

A  provision  in  the  policy  that  it  ahall  be  void  if  any  change  take  place  in 
posaeesion,  whether  by  voluntary  act  or  otherwise,  is  violated  if  the  sheriff 
has  possession  at  the  time  of  fire,  whether  legally  or  illegally,  and  whether 
the  risk  be  increased  or  not. 

HUBT,   J. 

This  was  a  suit  upon  a  policy  of  insurance  against  fire.  The 
house  insured  was  used  and  occupied  by  appellees  as  their  place  of 
business  as  merchants  at  the  time  the  contract  was  made,  and  the 
policy  provided  that  ♦  ♦  ♦  if  any  change  takes  place  into  the  *  *  * 
possession,  whether  by  ^  *  voluntary  act  or  otherwise  *  ^  *  this 
policy  shall  be  void.  With  or  without  the  consent  of  appellees, 
legally  or  illegally,  the  sheriff  of  McLeman  County  had  possession  of 
the  house  at  the  date  of  the  fire.  The  court  instructed  the  jury  in 
effect  that  the  illegal  possession  by  the  sheriff  did  not  vitiate  the 
policy  under  the  clause  quoted  unless  the  danger  of  fire  was 
increased.  This  was  not  the  contract  of  the  parties.  Whether  the 
risk  was  increased  or  lessened  or  the  possession  of  the  sheriff  was 
lawful  or  in  violation  of  law,  by  the  consent  of  appellees  (unless  as 
their  agent)  or  against  their  wish,  the  parties  have  agreed  that  the 
contract  is  Toid  if  'the  possession  is  changed.  The  stipulation  may 
be  unreasonable  and  even  outrageous,  but  it  is  the  contract — ^it  is 
not  open  to  construction  because  it  is  unambiguous — ^it  is  not  im- 

•  Deolflton  randerad.  Doe.  16, 1886. 
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possible,  illegal,  immoral,  or  against  public  policy,  or  for  any  reason 
void.  That  it  is  improvident  or  otherwise  does  not  warrant  the 
interference  of  the  court:  Long  ts.  In&  Co.,  51  Tex.;  Ins.  Co.  vs. 
Camp,  Sup.  Ct  Tyler,  1885. 

The  charge  deprived  appellant  of  the  benefit,  of  its  contract,  and 
the  judgment  against  it  for  this  error  must  be  reversed  and  the 
cause  remanded. 

Other  matters  are  complained  of  as  errors,  but  we  deem  it  unnec- 
essary to  consider  them,  as  they  may  not  arise  on  another  triaL 

Reversed  and  remanded. 
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LOWER  COURT  DECISION, 


DUTY  AND  LIABELITT  OF  DIRECTORS. 


CircuU  Court  of  Cook  Co,,  Illinois. 


GEOBGE  M.  BOGUE,  Bsceivxr, 
WILLIAM  F.  TUCKER  et  al. 

A  director  who  ignores  his  daty,  and  by  failure  to  attend  meetings  of  the- 
board,  leaves  the  actiye  management  of  the  affairs  of  the  corporation  to 
other  directors,  is  thereby  guilty  of  such  eross  negligence  as  will  make  hin» 
responsible  for  many  of  the  acts,  if  not  all,  that  are  not  positiTely  fraudu- 
lent of  those  to  whom  he  left  such  management. 

The  recelTor  appointed  in  a  proceeding  by  the  State  to  wind  *ap  an  insolvent* 
insurance  company,  represents  the  corporation,  the  stockholders,  and  the 
creditors,  and  as  such  representative  can  bring  a  bill  of  this  nature  to  en- 
force the  liability  of  directors  for  gross  neglect  of  duty,  or  for  fraud,  for  the- 
benefit  of  the  parties  that  he  represents,  and  to  adjust  in  one  proceeding 
all  the  liabilities  and  equities  of  the  parties  in  interest. 

J.  L.  High,  for  ComplainanL 

C.  C.  &  C.  L.  BoNNE7,  Smith  &  Childs,  Glabence  A.  Bubley,  Ob- 
TELLE  Peckham,  and  E.  A.  Ons, /or  Defenidanta. 

TULEY,  J. 

The  Chicago  Life  Insoraace  Company  commenced  busmess  in 
1867  with  a  subscribed  capital  of  $100,000,  which  was  subsequentlT^ 
increased  to  $125,000,  and  continued  until  the  7th  of  July,  1877,  at 
which  date,  upon  the  petition  of  the  State  auditor,  filed  under  the 
"Act  in  regard  to  the  Dissolution  of  Insurance  Companies,"  the  com- 
plainant was  appointed  by  this  court  receiver  of  the  corporation,  with 
the  usual  powers  of  a  receiver.  The  receiver,  with  whom  is  joined  a. 
creditor  of  the  company,  now  brings  this  bill  against  the  defendants, 
who  were  members  of  one  or  more  of  the  boards  of  directors  from 
1871  to  1877,  seeking  to  make  them  liable  for  the  deficiency  of  as- 
sets to  pay  the  liabilities  of  the  corporation,  estimated  by  the  receiver 
to  be  over  $374,000. 
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The  bill  charges,  that  the  defendants  occupied  a  trust  position 
toward  the  company  and  its  policy-holders,  and  that  in  the  perform- 
ance of  their  duties,  as  directors,  they  were  guilty  of  such  negligence 
and  breaches  of  trust  as  to  render  them  liable  for  the  losses  of  such 
policy-holders,  and  the  other  creditors  of  the  company.  The  allega- 
tions of  the  bill,  which  are  admitted  by  the  demurrers  to  be  true, 
are  in  substance  as  follows  : — 

That  the  subscribers  to  the  capital  stock  paid  but  ten  per  cent 
upon  their  subscriptions,  giving  for  the  remaining  ninety  per  cent 
demand  notes,  some  of  which  were  secured  by  interest-bearing  col- 
laterals, which  interest  the  owners  of  the  collaterals  were  allowed  to 
collect  for  their  own  use.  That,  although  during  the  entire  period 
from  and  indusive  of  the  year  1871  down  to  the  appointment  of  the 
receiver  at  the  suit  of  the  auditor  in  1877,  the  company  was  insol- 
vent, and  at  no  time  had  assets  equal  to  the  reserve  required  by  law, 
the  directors  declared  and  paid  dividends  out  of  earnings  in  1873, 
1874, 1875,  and  1876  at  the  rate  of  ten  per  cent  per  annum  to  the 
stockholders,  none  of  whom,  as  stated,  had  paid  more  than  ten  per 
cent  upon  their  stock. 

The  bin  sets  out  various  provisions  of  the  by-laws  intended  as  safe- 
guards against  frauds  and  checks  upon  officials,  among  others  one 
requiring  the  treasurer  to  make  a  report  as  to  the  financial  status  of 
the  company  to  the  board  of  directors  at  their  regular  meetings,  and 
one  requiring  the  appointment  by  the  board,  annually,  of  an  exam- 
ining committee  to  examine  and  report  upon  the  accounts  of  the 
secretary  and  treasurer;  that  during  all  of  said  period  no  such  report 
was  made  or  required,  and  no  such  examining  committee  was  ever 
appointed. 

The  bill  also  alleges  that  during  this  time,  annual  statements  were 
made  to  the  State  auditor,  based  on  similar  statements  made  at  the 
stockholders'  annual  meetings  and  approved  by  the  financial  com- 
mittee— which  were  fictitious  and  grossly  ftdse  in  many  respects,  to 
wit,  as  to  the  solvency  of  the  corporation,  as  to  the  amount  of  its 
assets  and  liabilities,  as  to  loans  secured  by  stocks,  bonds,  and  collat- 
erals, which  loans  and  securities  were  not  tlie  property  of  the  com- 
pany ;  false,  as  to  the  capital  stock  being  fully  paid,  as  to  interest 
received  on  investments,  and  as  to  the  amount  of  the  company's  ex- 
penditures; that  these  fictitious  and  false  statements  were  extensively 
published  by  the  auditor  as  required  by  law ;  that  corresponding 
statements  were  sent  out  to  all  the  agents  of  the  company  through- 
out the  United  States  for  the  purpose,  and  were  used  for  the  puipose. 
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of  inducing  persons  to  take  insurance  in  the  company,  and  that  a 
large  proportion  of  the  present  policy-holders  were  thereby  induced 
to  become  such. 

While  all  these  allegations  are  admitted  by  demurrer  to  be  true, 
it  is  contended  that  they  are  insufficient  in  law  for  the  reasons — 

1st.  As  to  the  failure  to  call  in  the  demand  notes  and  put  the  pro- 
ceeds at  interest,  that  no  such  duty  was  imposed  upon  the  directors,, 
and  that  it  is  not  alleged  that  any  of  the  moneys  called  for  by  the 
demand  notes  were  lost  to  the  company  by  their  failure  to  call  in  the 
same. 

It  may  be  that  this  averment,  standing  alone,  might  be  insufficient 
to  fix  any  liability  upon  the  directors ;  but  when  it  is  taken  in  con- 
nection with  allegations  that  only  ten  per  cent  was  paid  on  the  stock; 
that  the  company  was  insolvent  as  early  as  1871,  and  never  from  thai 
date  on  until  it  was  seized  at  the  suit  of  the  auditor  had  assets  equal 
to  the  reserve  required  by  law,  it  shows  a  neglect  of  duty  on  the  part 
of  the  directors  certainly  in  not  calling  in  the  demand  notes.  An 
agent  who,  under  like  circumstances,  would  allow  such  demand  notea 
to  run  for  a  period  of  five  or  six  years,  and  until  his  principal  was  de- 
clared bankrupt,  I  apprehend  would  be  deemed  guilty  of  gross  negli- 
gence. The  directors  of  a  corporation  are  agents  of  the  corporation, 
and  liable  as  such;  and  while  it  is  true  that  they  are  vested  with  a  large 
discretion  in  the  management  of  the  corporation  affairs,  and  that 
good  reasons  may  have  existed  for  their  failure  to  call  in  these  de- 
mand notes,  yet  prima  facie  it  was  gross  negligence,  and  puts  upon 
them  the  burden  of  explaining  or  excusing  their  actions. 

2d.  As  to  the  payment  of  dividends : — 

The  payment  of  dividends  out  of  earnings  from  premiums  upon 
unexpired  risks,  when  the  company  had  not  assets  equal  to  the  re- 
quired reserve,  was  clearly  a  breach  of  duty.  It  is,  however,  con- 
tended that  the  defendants  are  not  liable  as  to  the  iUegal  dividends, 
because  it  is  not  alleged  that  the  directors  knew  that  the  company 
was  insolvent,  or  knew  that  it  had  not  assets  equal  to  the  reserve  re- 
quired by  law. 

The  objection  is  not  tenable.  It  was  the  duty  of  the  directors  to 
inform  themselves  as  to  the  financial  condition  of  the  company,  and 
as  to  what  funds  had  to  be  used  in  the  payment  of  the  dividends, 
whether  it  was  net  earnings  or  part  of  the  capital  Their  ignorance 
is  no  excuse.  It  may  be  that  they  were  deceived  by  false  informa- 
tion or  doctored  books,  upon  which  they  had  a  right  to  rely,  but 
prima  facie  it  was  a  misapplication  of  the  corporate  funds,  either 
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intentional  or  arising  from  gross  negligence,  and  must  be  satisfac- 
torily explained  to  ayoid  liability. 

It  is  objected  that  there  is  no  allegation  that  the  corporation  can 
not  recover  the  diyidends  from  the  stockholders  who  received  them. 
The  company  may  have  a  right  of  action  against  such  stockholders^ 
but  prima  facie  it  was  a  misapplication  of  corporate  funds,  for  which 
the  directors,  being  trustees,  are  primarily  liable  to  the  corporation 
and  to  its  creditors. 

As  to  the  false  annual  statements  sent  to  the  auditor  and  to  the 
agents  of  the  corporation,  it  is  objected  that  it  is  not  alleged  that  the 
•directors  ordered  them  made,  or  sent  out,  or,  if  they  did,  that  they 
knew  the  same  to  be  false  and  fictitious.  It  was  their  business  and 
•duty  to  know,  at  least,  the  general  management  of  the  affairs  of  the 
company,  and  if  these  grossly  false  statements  were,  as  alleged,  made 
for  a  number  of  years  in  succession,  pricted  at  the  expense  of  the 
company,  sent  to  the  company*s  agents  and  circulated  by  them— it 
was  gross  negligeoce  if  they,  the  directors,  did  not  discover  that  they 
^ere  being  so  sent  and  circulated,  and  that  they  were  false  and  ficti- 
tious. 

It  is  not  necessary,  in  my  opinion,  to  allege  that  the  directors  knew 
of  the  statements  being  sent  out,  and  knew  their  false  and  fictitious 
character;  if  a  state  of  facts  be  alleged,  which  shows  that  they  per- 
formed their  duties  in  the  management  and  control  of  the  corpora- 
tion as  agents  and  trustees,  they  would,  unless  guilty  of  gross 
negligence,  have  known  the  same.  The  facts  here  alleged,  considered 
with  the  by-laws,  present  such  a  state  of  facts. 

It  is  also  contended  that  these  false  annual  statements  were  made 
by  the  president  and  secretary,  one  or  both  of  them,  and  they  being 
the  officials  who  had  such  matters  in  special  charge,  the  directors  are 
not  responsible  for  the  acts  of  such  officers.  It  is  true,  as  a  general 
principle,  that  directors  are  not  liable  for  the  vnx)ngfal  acts  of  other 
officers  or  agents  of  the  corporation,  committed  while  not  acting 
under  their  orders  or  direction.  They  are  not  guarantors  of  the 
integrity  or  good  conduct  of  their  officials,  but  they  may  become 
Hable  by  reason  of  their  own  breach  of  duty.  It  is  the  duty  of  direc- 
tors to  supervise  the  actions  of  each  other,  and  of  the  other  officials 
of  the  corporation;  and  if»  through  gross  neglect  of  their  duties,  the 
corporate  funds  are  wasted  or  misapplied,  or  frauds  are  perpetrated 
upon  other  persons,  which  could  not  have  happened  had  the  direc- 
tors performed  their  duties  by  giving  that  attention  to  the  business 
iiffiurs  of  the  corporation  required  of  them  by  law,  to  wit,  such  atten- 


Digitized  by  LjOOQ IC 


18870  Bogtie,  Beceiver^  vs.  Tucker  et  aL  159 

tion  as  an  ordinarily  prudent  and  cautious  man  would  give  to  his 
own  business  affairs,  then,  in  such  case,  the  delinquent  directors  will 
be  liable  to  the  corporation,  and  to  those  who  may  be  injured  by 
reason  thereof. 

I  do  not  wish  to  be  understood  as  holding  that,  for  a  single  false 
annual  statement,  signed  by  the  president  and  secretary  and  sent  to 
the  auditor  and  agents  without  their  knowledge,  the  directors  would 
necessarily  be  liable  (they  might  be,  under  some  circumstances),  but 
that  as  to  those  directors  who  continued  in  office  for  a  number  of 
successiye  years,  during  which  such  false  statements  were  annually 
made,  they  would  be  guilty  of  such  persistent,  continuous  negligence 
in  the  discharge  of  their  duties  as  to  make  them  liable  for  what  is 
termed  crassa  negligentia  or  gross  negligence,  constituting  a  nega- 
tive breach  of  dut^',  as  agents  and  trustees  of  the  corporation. 

It  may  be  that  an  action  on  the  case,  at  law,  will  lie  against  each 
director  by  every  policy-holder  who  may  have  been  induced  to  take 
insurance  by  reason  of  such  fcdse  annual  statements,  but  I  doubt  if 
such  action  wiQ  lie  because  of  the  want  of  privity.  But  whether  this 
be  so  or  not,  I  am  satisfied  that  the  directors,  if  the  facts  alleged  are 
true,  are  liable  to  the  corporation  by  reason  of  their  gross  negligence 
in  the  execution  of  their  duties,  to  the  extent  of  the  indebtedness  or 
liabilities  incurred  by  the  corporation,  growing  out  of  such  negli- 
gence. 

The  greatest  difficulty  I  have  found  in  this  case  is,  that  this  bill  is 
not  as  usual  in  bills  of  chancery,  founded  upon  a  transaction  or  a 
series  of  transactions  in  which  the  defendants  all  participated  or 
were  interested;  but  the  recovery  is  sought  against  the  members  of 
several  different  boards  of  directors,  some  of  whom  participated  in 
some  of  the  acts  charged,  others  in  other  and  different  acts,  and 
therefore  some  of  the  defendants  are  not  interested  in  the  issues  that 
must  be  joined  as  to  others,  and  that  the  liability  of  the  defendants 
is  not  a  joint,  but  a  several  liability. 

This  objection,  which  is  multifariousness,  is  one  that  does  not 
always  find  favor  with  the  court,  as  there  is,  says  Story,  in  his  work 
on  Pleading,  "Not  any  positive  or  inflexible  rule  as  to  what,  in  the 
sense  of  courts  of  equity,  constitutes  multifariousness  which  is  fatal 
to  a  suit  on  demurrer."  It  appears  to  me  that  an  objection  of  this 
nature  depends,  as  to  whether  it  will  be  sustained  ,or  not,  largely 
upon  the  discretion  of  the  court,  guided  by  the  particular  drcum- 
stanoes  of  each  case.  It  is  said  that  the  rule  against  multifariousness  is 
to  protect  a  defendant  against  unnecessary  expense.    In  this  case 
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the  subjecirmstter  of  litigation  is  all  connected  with  the  affairs  of  the^ 
Chicago  Life  Insurance  Company,  and  grows  out  of  the  relations  of 
the  defendants  to  that  corporation,  and  to  its  shareholders  and  cred- 
itors. Such  are  the  expansive  powers  of  a  court  of  equity,  that  it 
can  adjust  its  decrees  to  all  the  complicated  affairs  and  equities  of 
any  litigation,  and  however  difficult  it  may  be  to  determine  the  ex- 
tent or  quantum  of  liability  of  each  of  these  defendants,  I  believe  it 
can  be  done.  As  to  the  expense  of  them  severally,  the  apportionment 
of  the  costs  rests  in  the  sound  discretion  of  the  court 

Several  of  these  defendants.  Tucker,  Nickerson,  Clapp,  Currier, 
Frankenthal,  Snydacker,  Florsheim,  Friedman,  and  Isham,  it  is  al- 
leged, were  members  of  the  boards  of  directors  continuously  from 
1871  to  1877;  one  defendant  voted  to  declare  all  the  dividends,  and 
several  others  to  declare  six  out  of  the  seven;  and  others  of  them 
were  members  of  the  finance  committee  that  approved  the  fcdse  an- 
nual statements.  While  it  is  true  that  one  director  is  not  liable  for 
the  wrongful  act  of  another  as  a  general  rule,  yet  it  is  also  true  that 
each  director  is  Hable  for  his  own  gross  or  willful  neglect  of  his  du- 
ties, and  gross  neglect  is  really  the  gravamen  of  the  bill  in  this  case. 

Because  some  of  the  directors  did  not  vote  for  particular  matters, 
or  did  not  attend  the  meetings  of  the  board,  does  not  necessarily 
exonerate  such  directors  from  liability.  A  director  who  ignores  his 
duty,  and  by  failure  to  atteud  meetings  of  the  board,  leaves  the  active 
management  of  the  affairs  of  the  corporation  to  other  directors,  is 
thereby  guilty  of  such  gross  negligence  as  will  make  him  responsible 
for  many  of  the  acts,  if  not  all,  that  are  not  positively  fraudulent,  of 
those  to  whom  he  left  such  management. 

The  objection  is  made  that  the  receiver  cannot  bring  this  suit  In 
my  opinion  the  receiver,  appointed  in  a  proceeding  by  the  State  to 
wind  up  an  insolvent  insurance  company,  represents  the  corporation, 
the  stockholders  and  the  creditors,  and  as  such  representative  can 
bring  a  bill  of  this  nature  to  enforce  the  liability  of  directors  for 
gross  neglect  of  duty  or  for  fraud,  for  the  benefit  of  the  parties  that 
he  represents,  and  to  adjust  in  one  proceeding  all  the  liabilities  and 
equities  of  the  parties  in  interest  This  question  of  the  power  of  the 
receiver  to  sue  is  before  the  supreme  court,  and  has  been  over  two 
years,  on  a  writ  of  error  from  this  court  I  was  in  hopes  that  it 
would  long  ago  have  been  decided,  but  I  shall  follow  my  former 
ruling  until  that  court  decides  that  I  am  wrong. 

The  demurrers  will  all  be  overruled. 


Digitized  by  LjOOQ IC 


THE 

INSUMNCE    LAW  JOUMAL. 

t ^ ^ 

Vol.  XVI.  MARCH,  1837.  No.  8 

REPORT  OF  DECISIONS 

RENDERED  IN  INSURANCE  OASES,  IN  THE  UNITED  STATES 

SUPREME  AND  OIROUIT  COURTS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


Brom  etirt^ied  iranscripla  \n  our  possession. 


SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA. 


TRAVIS  \ 

PEABODTINS.  CO.*) 

A  declaration  in  assumpsit  on  a  poliov  •»£  insnranco,  not  intended  to  be  d^awI^ 
after  the  form  prescribed  by  cb.  60  of  the  acts  of  1877,  is  nevertheless  suf- 
ficient, if  it  in  substance  and  effect  sets  forth  the  cause  of  action,  by  aver- 
ments equivalent  to  those  prescribed  by  that  statute,  although  it  may  be  in- 
sufficient as  a  common-law  declaration. 

The  plaintiff  during  the  trial  of  the  cause,  and  before  verdict  found,  may  at 
the  discretion  of  the  court  be  permitted  to  amend  his  declaration  in  order 
that  a  inaterial  variance  between  its  allegations  and  the  proofs  may  b& 
avoided,  ui>on  the  terms,  that  if  the  defendant  so  request,  the  jury  shall 
be  discharged,  the  cause  continued  with  leave  to  the  defendant  to  amend 
his  pleas,  or  plead  anew  to  the  declaration  so  amended. 

•  Dedsion  nndared/ October  23, 1886.  '' 

VOL.  XVI.— 11. 
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The  circuit  courts  of  this  State,  in  the  exercise  of  their  general  common-law 
Jurisdiction,  in  the  absence  of  any  statute  prohibiting  them  from  doing  so, 
and  independently  of  any  statute  authorizing  them  to  do  so,  may,  in  their 
discretion  permit  the  pleadings  to  be  amended,  at  any  time  before  a  verdict 
found,  whenever  justice  will  be  promoted  thereby  and  the  same  can  be 
done  without  injury  to  the  opposite  party,  but  in  every  such  case,  if  the 
opposite  party  request-e  it,  the  jury  should  be  discharged,  the  cause  con- 
tinued with  leave  to  the  opposite  party  to  am^d  his  pleadings  or  to  plead 
anew  to  the  pleadings,  so  amendeo. 

In  an  action  upon  a  policy  of  insurance  a  plea  that  such  policy  was  made 
and  issued  to  a  different  person  than  the  person  named  therein,  although 
of  the  same  name,  is  eq^uivaleut  to  the  general  issue,  and  if  objected  to, 
ought  to  be  rejected,  or  if  demurred  to,  the  demurrer  should  be  sustained. 

Pleas  which  in  effect  deny  that  the  plaintiff  ever  had  any  cause  of  action 
against  the  defendant,  as  in  the  declaration  is  alleged  are  equivalent  to 
the  general  issue,  and  if  objected  to  should  be  rejected. 

In  an  action  of  assumpsit  upon  a  policy  of  insurance  of  $1,500.00  against  loss 
by  fire,  of  a  certain  stock  of  store  goods,  the  defendant  filed  a  plea  alleging 
in  substance  that  at  and  before  the  makiug  of  the  policy,  the  insured 
falsely  represented  to  the  defendant's  agent  who  issued  tne  policy,  that  the 
stock  of  store  goods  about  to  be  insured  was  worth  $2,000.00,  which  was 
false,  and  then  by  the  insured  known  to  be  false  and  that  the  **  goods  " 
were  not  worth  that  snm  ;  and  that  the  insured  then  and  there  agreed, 
that  during  the  coutinnance  of  the  policy,  he  would  keep  in  said  store  a 
stock  of  goods  of  the  average  value  of  $2,000.00,  and  that  he  did  not  keep 
np  his  average  stock  to  the  value  of  $2,000.00,  but  permitted  the  same  to 
be  run  down  until  at  the  time  they  were  destroyed,  they  did  not  exceed  in 
value  |:i00.00.     Held : 

That  such  plea  presents  no  good  ground  of  defense,  and  having  been  objected 
to  it  ought  to  have  been  rejected,  and  having  been  demurred  to  the  demur-* 
rer  ought  to  have  been  sustained. 

Where  a  defendant  moves  the  court  to  set  aside  the  verdict  and  grant  him  a 
new  trial  on  the  ground  that  the  same  is  contrary  to  the  evidence,  the  bill 
of  exceptions  certifies  the  evidence  introduced  on  the  trial  and  not  the 
facts  proved,  the  motion  will  be  overruled,  unless  after  rejecting  all  the  parol 
evidence  on  the  part  of  the  defendant  which  is  conflict  with  that  of  the 
plaintiff',  the  verdict  is  clearly  wrong. 

On  the  trial  of  an  action  upon  a  policy  of  a  fire  insurance  company,  an  instruc- 
tion which  in  effect  tells  the  jury,  that  if  the  company's  agent  employed  in 
issuing  such  policy,  without  any  misrepresentation  or  suppression  of  the 
truth,  by  woixl  or  act  on  the  part  of  the  person  desiring  to  be  insured,  or 
on  the  part  of  his  agent  employed  in  negotiating  such  insurance— fails  or 
neglects  to  ascertain  the  identity  of  the  person  desiring  such  insurance, 
and  believes  that  the  name  of  the  insured  is  in  fact  the  name  of  his  agent, 
and  that  the  agent  of  the  insured  and  the  insured  are  one  and  the  same 
person,  such  company  is  not  bound  to  be  insured  by  such  policy — is  erro- 
neous, and  was  properly  refused. 

Where  the  declaration  sufficiently  sets  forth  a  good  cause  of  action,  and  there 
is  no  objection  to  the  form  or  sufficiency  of  the  verdict,  a  motion  in  arrest 
of  judgment  will  be  overruled. 

JiiMES  MoBBOW,  Je.,  for  Plaintiff  in  Error, 

XI.  N.  Arnett  and  J.  A.  Haogebtt,  for  Defendants  in  Error. 

WOODB,  J. 

Jonathan  E.  Travis,  on  the  13ih  day  of  Maj,  1882,  instituted  in 
the  circuit  court  of  Marion  County  his  action  of  assumpsit  against 
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the  I^eabodj  Insuranoe  Company  to  recover  the  sum  of  $1,500.00, 
for  which  he  held  a  policy  of  insurance  issued  to  him  bj  said  com- 
pany, upon  a  stock  of  store  goods  owned  by  him,  in  a  certain  store- 
house, which  during  the  continuance  of  the  policy  was  destroyed  by 
fire. 

The  declaration  contained  but  a  single  count,  which  substantially 
averred,  that  the  defendant  on  the  8th  of  November,  1881,  by  its  in- 
strument, in  writing,  called  a  policy  of  insurance,  signed  by  Alonzo 
Loring,  its  president,  attested  by  J.  F.  Paul,  its  secretary,  and 
countersiimed  by  J.  E.  Sands,  its  agent,  in  consideration  of  $26.25, 
paid  by  the  plainti£f,  undertook  to  make  good  to  him  all  loss  or 
damage,  not  exceeding  in  amount  the  sum  insured,  being  the  sum 
of  $1,500.00,  nor  the  interest  of  the  plaintiff  in  the  property  thereby 
insured,  and  in  said  policy  specified,  the  said  plaintiff's  stock  of 
merchandise,  consisting  of  dry  goods  (and  other  kinds  of  property 
particularly  mentioned)  all  contained  in  a  certain  store-house  (the 
description  and  location  of  which  is  particularly  described  in  the  policy 
and  in  the  declaration)  from  the  8th  day  of  November,  1881,  at  12 
o'clock  (noon)  to  the  8th  day  of  November,  1882,  at  12  o'clock  (noon), 
the  amount  of  loss  or  damage  to  be  estimated  at  the  actutd  cash 
value  of  the  property  at  the  time  of  such  loss,  and  to  be  paid  at  the 
office  of  the  defendant  in  the  city  of  Wheeling,  W.  Va.,  sixty  days 
after  due  notice  and  proofs  of  the  same  shall  have  been  made  by  the 
plaintiff  and  received  at  said  office,  in  accordance  with  the  terms  and 
provisions  of  said  policy,  all  of  which,  it  was  averred,  would  more 
fully  appear  by  reference  to  said  policy  of  insurance  (which  is  here- 
with filed). 

The  declaration  further  averred  that  after  the  making  of  said 
policy,  and  while  it  was  in  f uU  force,  and  before  the  8th  day  of 
November,  1882,  the  said  property  so  insured  (particularly  describing 
it),  then  being  in  said  store-house  (particularly  describing  it),  was 

on  the day  of  December,  1881,  totally  consumed  and  destroyed 

by  fire,  and  that  afterwards  the  plaintiff  made  due  notice  and  proof 
of  said  loss  and  damage  of  which  the  defendant  had  due  notice,  at 
his  office  in  Wheeling,  W.  Va.,  more  than  sixty  days  before  the  com- 
mencement of  the  suit,  the  said  loss  and  damage  being  estimated 
according  to  the  terms  and  provisions  of  said  policy,  and  that  by 
notice  thereof  the  defendant  became  liable  to  pay  the  plaintiff  the 
said  sum  of  $1,500.00,  being  the  amount  of  the  damage  sustained  by 
the  plaintiff  by  the  reason  of  the  loss  and  destruction  of  his  said 
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property  in  maimer  aforesaid,  so  consumed  or  desiaroyed  by  fire  as 
aforesaid. 

The  declaration  farther  aTerred  that  he  did  not  institute  his  said 
action  until  many  days  after  the  expiration  of  sixty  days  from  the 
time  the  plaintiff  gaye  to  the  defendant  at  his  office  in  Wheelingr 
W.  Ya.,  due  notice  and  proof  of  the  destruction  and  loss  of  his  said 
property  by  fire  as  aforesaid  as  required  in  said  policy  of  insurance, 
and  in  conclusion  ayerred  that  the  defendant  being  so  liable,  after- 
wards, on  the        day  of 1882,  undertook  and  promised  to  pay 

to  the  plaintiff  the  said  sum  of  money  mentioned  in  said  poHcy 
wheneyer  requested,  etc.,  but  although  often  requested  has  not 
paid,  etc.,  to  the  damage  of  the  plaintiff  $2,000.00. 

To  this  declaration  the  defendant  demurred,  which  demurrer  was 
oyerruled.  The  defendant  then  pleaded  the  general  issue,  and 
tendered  and  offered  to  file  special  pleas  Nos.  1,  2  and  3,  to  which 
plaintiff  objected,  and  thereupon  the  court  rejected  plea  No.  1,  but 
allowed  pleas  Nos.  2  and  3  to  be  filed,  to  which  the  plaintiff  then 
demurred,  which  demurrer  was  oyerruled,  and  the  plaintiff  replied 
generally  thereto,  and  to  the  plea  of  non-assumpsit. 

On  the  17th  July,  1883,  the  issues  on  these  pleas  were  submitted 
to  a  jury,  when  the  plaintiff  offered  to  introduce  in  eyidence  said 
policy  of  insurance,  to  which  the  defendant  objected,  and  the  court 
sustained  its  objection  and  excluded  the  policy  on  account-  of  an 
alleged  yariance  between  it  and  the  one  described  in  the  declaration. 

No  other  eyidence  was  offered,  and  the  plaintiff  asked  and 
obtained  leaye  to  amend  and  did  amend  his  declaration  by  inserting 
therein  the  words,  "  which  is  herewith  filed,"  and  upon  the  motion 
of  the  defendant,  and  because  of  said  ^amendment  the  jury  was  dis- 
charged and  the  case  continued  at  the  plaintiff's  costs.  To  the 
ruling  of  the  court  allowing  said  amendment  the  defendant  excepted. 

Afterwards  the  defendant  filed  two  other  pleas,  Nos.  5  and  6,  to 
which  the  plaintiff  demurred,  but  his  demurrer  was  oyerruled.  The 
defendant  also  filed  another  plea,  No.  7,  in  the  form  prescribed  by 
sec.  64  of  ch.  125  of  the  Code  of  1868,  as  amended  by  ch.  17  of  the 
acts  of  1882,  accompanied  by  a  statement  in  writing,  giying  notice  of 
the  grounds  of  defense  why  the  action  could  not  be  maintained. 

"  1.  Because  the  plaintiff  did  not  make  proof  of  his  said  loss,  nor 
giye  the  defendant  notice  thereof  according  to  the  requirements  of 
said  policy. 

"  2.  The  said  policy  of  insurance  was  procured  by  the  fraud  and 
misrepresentation  of  the  said  ,plaintiff  in  this,  to  wit,  the  plaintiff 


Digitized  by  LjOOQ IC 


1887.1  Travis  vs.  Pedbody  Ins.  Oo.  165 

Tepresented  to  defendant  that  the  said  goods^  etc.,  insured  were  of 
ihe  value  of  $2,000.00  at  the  time  said  policy  was  made  and  issued, 
which  plaintiff  weU  knew  to  be  false  ;  said  goods  were  not  at  said 
time  worth  $2,000.00  ;  and  in  this  said  plaintiff  procured  one  Joseph 
Travis,  plaintiff's  father,  to  personate  him,  the  said  plaintiff  and 
induce  tiie  defendant  to  believe,  and  defendant  did  believe  at  the 
time  of  entering  into  said  contract  and  issuing  said  policy  and  thence 
until  after  the  said  loss  occurred,  that  the  said  Joseph  Travis  was 
in  fact  J.  E.  Travis,  and  defendant  in  fact  issued  said  policy  to  said 
Joseph  Travis  by  the  name  of  J.  E.  Travis  and  not  to  the  plaintiff, 
as  plaintiff  well  knew. 

"  3.  The  said  policy  was  issued  to  Joseph  Travis  by  the  name  and 
description  of  J.  K  Travis,  which  defendant  at  the  time  of  issuing 
-said  policy  believed  to  be  the  true  abbreviated  name  of  said  Joseph 
Travis,  as  the  said  plaintiff  then  and  there  well  knew.  Said  Joseph 
Travis  is  ancj^lier  and  different  person  from  the  plaintiff  and  defend- 
ant never  issued  said  policy  of  insurance  to  the  plaintiff,  "and  did 
not  know  that  plaintiff  was  another  and  different  person  from  the 
said  Joseph  Travis  imtil  after  said  loss  had  occurred. 

"  4  The  said  insured  property  was  not,  at  the  time  said  policy 
was  issued  nor  at  any  time  afterwards  nor  at  the  time  of  its 
destruction  by  fire,  the  property  of  said  plaintiff  but  the  same 
belonged  to  him  jointly  with  other  persons. 

"  5.  The  said  property  destroyed  by  fire  was  owned,  as  to  part  of 
it,  by  the  plaintiff  jointly  with  other  persons,  and  as  to  the  other  part 
thereof,  the  plaintiff  had  no  interest  therein,  but  the  same  was  owned 
solely  and  exclusively  by  another  person  or  by  other  persons. 

"  6.  The  said  destruction  by  fire  was  the  act  of  the  plaintiff  and  his 
agent  and  servants  and  joint  owners  of  said  property." 

The  foregoing  statement  was  verified  by  the  affidavit  of  J.  E.  Sands, 
the  defendant's  agent. 

To  the  plea  the  plaintiff  filed  a  special  replication,  verified  by  the 
affidavit  of  his  counsel  as  required  by  the  statute,  alleging  matters 
in  confession  and  avoidance  of  the  first  ground  of  defense  set  forth 
in  the  defendant's  statement,  accompanying  his  plea  No.  7. 

To  this  replication  the  defendant  replied  generally  and  issue  was 
thereon  joined. 

At  the  December  term,  1884,  the  cause  was  again  submitted  to  a 
jury,  who,  after  the  evidence  and  argument  of  counsel  had  been 
heard  on  the  13th  December,  1884,  returned  a  verdict  in  favor  of 
the  plaintiff  for  nine  hundred  dollars  damages. 
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Thereupon  the*  defendant  moyed  the  court  to  arrest  the  judgment, 
and  also  to  set  aside  the  yerdict  and  grant  it  a  new  trial  on  the 
ground  that  the  same  was  contrary  to  the  law  and  the  evidence,  and 
because  of  thefmatters  set  forth  in  the  affidavit  of  Joseph  E.  Sands, 
of  which  motion  the  court  took  time  to  consider. 

At  a  circuit  court^held  on  the  2d  of  April,  1885,  the  defendant's 
motions  in  arrest  of  judgment  and  to  set  aside  the  verdict  were  over- 
ruled, and  judgment  was  rendered  in  favor  of  the  plaintiff  for  the  sum 
of  $900.00,  the  damages  assessed  by  the  jury,  with  interest  and  costs. 

To  this  ruling  of  the  court  the  defendcmt  excepted  and  filed  its 
bill  of  exceptions,  in  which  all  the  evidence  introduced  on  the  trial 
was  certified.']  During  the  progress  of  the  trial  the  defendant  moved 
the  court  to  give^to'the  jury  the  following  instructions  : — 

Instbuotion  No.  1. 
"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  is  the  son 
of  Joseph  Travis,  otherwise  called  and  known  by  the  name  of  Doctor 
Travis,  and  that  at  the  time  of  the  making  and  issuing  of  said  policy 
of  insurance,  the  plaintiff  was  a  young,  unmarried  man  residing  with 
his  father  and  mother,  and  that  the  defendant  had  no  other  knowl- 
edge of  either  the  plaintiff  or  the  said  Joseph  Travis  except  what 
was  possessed  by  Joseph  K  Sands,  defendant's  agent  at  Fairmont, 
and  if  the  jury  further  believe  from  the  evidence  tiiat  at  the  time  of 
making  said^contract  of  insurance  and  issuing  said  policy,  the  said 
agent,  Sands,  knew  said .  Joseph  Travis  as  Doctor  Travis,  and  had 
known  him  by  that  name  and  description  for  several  ^ears,  but  had 
never  known  J.  E.  Travis,  the  plaintiff,  nor  known  that  there  were 
such  a  person,  although  said  agent  may  have  seen  said  J.  E.  Travis 
and  known  him  to  be  a  son  of  said  Doctor  Travis,  and  if  the  juiy 
also  believe  from  the  evidence  that  said  policy  of  insurance  was 
applied  for  and  obtained  from  said  agent.  Sands,  by  the  said  Joseph 
Travis,  and  that'agent  never  had  any  conversation  with  said  plaintiff 
in  reference  to'said  insurance  or  policy,  and  never  saw  said  plaintiff 
nor  heard  of  him  at  any  time  in  relation  to  said  insurance  or  policy 
until  after  the  insured  property  had  been  destroyed  by  fire  on  the 
9th  day  of  December,  1881,  and  if  the  jury  further  believe  from  the 
evidence  that  at|the  time  of  making  and  issuing  said  policy  of  insurance, 
said  agent  inserted  the  name  of  J.  E.  Travis  therein  at  the  instance 
of  the  said  Doctor  Joseph  Travis,  the  said  agent  believing  that  the 
said  name  J.  E.  Travis  was  the  name  of  the  said  Doctor  Joseph 
Travis,  and  that  he,  the  said  agent,  was  then  and  there  making  and 
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isBoing  said  policy  to  the  said  Doctor  Joseph  Travis,  then  the  court 
instructs  the  jury  that  the  said  policy  is  not  a  contract  with  the  said 
plaintiff,  and  the  verdict  of  the  jury  should  be  for  the  defendant" 

iNSTBUCnOK  No.    2. 

"If  the  jury  believe  from  the  evidence  that  the  property  insured 
was  owned  by  the  plaintiff  jointly  with  other  persons,  and  not  by  the 
plaintiff  alone,  they  should  find  for  the  defendant." 

Instruction  No.  3. 
"  If  the  jury  believe  from  the  evidence  that  before  and  ait  the  time 
of  the  making  and  issuing  of  the  policy  of  insurance  sued  on,  the 
plaintiff,  or  his  agent  acting  for  him  in  that  behalf,  represented  and 
stated  to  defendant's  agent  who  issued  said  policy  and  with  whom 
said  contract  of  insurance  was  wholly  made,  that  the  goods  and 
property  about  to  be  insured  were  worth  $2,000.00,  and  if  the  jury 
further  believe  from  the  evidence  that  the  said  agent  of  the  said 
defendant  relied  upon  said  statement  and  representations  as  to  the 
value  of  said  insured  property  and  issued  said  policy  of  insurance 
relying  upon  and  confiding  in  said  representations  and  statements, 
and  if  the  jury  should  further  find  from  the  evidence  that  said 
representations  and  statements  were  false  and  were  known  to  said 
J.  K  Travis  to  be  false,  and  that  said  insured  property  was  worth 
materially  less  than  $2,000.00,  then  the  court  instructs  the  jury  that 
such  false  representations  and  statements  avoid  the  policy,  and  the 
jury  should  find  for  the  defendant" 

Ihstbuction  No.  4. 
"  If  the  jury  believe  from  the  evidence  that  the  defendant's  agent 
made  and  issued  the  policy  of  insurance  sued  on  to  Joseph  Travis, 
the  father  of  the  plaintiff,  the  said  agent  then  and  there  believing 
the  said  Joseph  Travis  to  be  J.  E.  Travis,  and  that  said  agent  did 
not  know  said  J.  E.  Travis  at  the  time  of  issuing  said  policy  of 
insurance,  then  there  was  no  contract  with  the  plaintiff,  and  he  can 
not  recover  in  this  action. " 

Instbuotion  No.  5. 

"  If  the  jury  believe  from  the  evidence  that  the  agent  of  the  de- 

fendant  made  and  issued  the  policy  of  insurance  sued  on  to  Joseph 

Travis  believing  him  to  be  J.  E.  Travis,  and  that  said  Joseph  Travis 

then  and  there  knew  said  agent  believed  him  to  be  J.  E.  Travis^ 
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then  there  was  no  contract  with  J.  E.  TraTis,  and  he  cannot  main- 
tain this  action." 

The  court  gave  to  the  jury  the  2d  and  5th,  but  refused  to  give 
the  4th  instruction  ;  it  also  refused  tx>  give  the  1st  in  the  form  pro- 
posed, but  modified  the  same  by  inserting  after  the  words  "  Doctor 
Joseph  Travis/'  where  that  name  last  occurs  in  said  instruction  these 
words,  "  and  the  said  Doctor  Joseph  Travis  then  knew,  or  believed 
that  the  said  agent  supposed  him  to  be  J.  E.  Travis,  and  the  owner 
of  the  store,"  and  gave  to  the  jury  the  instruction  so  modified. 

The  coiirt  also  refused  to  give  the  3d  instruction  in  the  form  pro- 
posed, but  modified  the  same,  by  inserting  after  the  figures 
$2,000.00  near  the  conclusion  of  the  instruction  these  words, ''  and 
that  this  fact  was  known  to  the  said  J.  E.  Travis  to  be  false,"  and 
gave  to  the  jury  the  8d  instruction  so  modified. 

To  the  ruling  of  the  court  in  refusing  to  give  said  instructions  to 
the  jury  as  asked  for,  and  modifying  instructions  one  and  three  and 
'  giving  the  same  as  modified  to  the  jury,  the  defendant  excepted,  and 
filed  its  bill  of  exceptions. 

From  this  judgment  the  defendant  has  obtained  a  vmt  of  error 
and  supersedeas. 

The  plaintiff  in  error  insists  that  the  court  erred — 

1st.  In  overruling  the  demurrer  to  the  declaration,  because  it  con- 
tained no  averment  of  property  in  the  insured. 

2d.  In  permitting  the  plaintiff  to  amend  his  declaration  after  the 
trial  at  December  term,  18h)3,  had  been  commenced. 

3d.  In  refusing  to  give  instruction  No.  1  as  moved  by  the 
defendant. 

4th.  In  refusing  to  give  its  instruction  No.  3  and  No.  4. 

5th.  In  overruling  its  motions  in  arrest  of  judgment  and  for  a  new 
rial. 

The  first  question  for  consideration  is  the  sufficiency  of  the  declara- 

icn.     It  is  evident  that  the  pleader  intended  it  to  be  a  common-law 

declaration,'  and  did  not  intend  to  adopt  the  form  prescribed  by 

chapter  66  of  the  acts  of  1877,  and  the  defendant  in  his  demurrer 

so  regarded  it.    A  careful  examinations  of  the  authorities  on  this 

subject  leads  us  to  the  conclusion  that  in  a   policy  of  insurance 

against  loss  by  fire  the  insured  must  possess  an  insurable  interest  in 

he  subject-matter  insured  at  the  time  the  policy  is  executed,  and  at 

he  time  the  loss  occurred,  and   this  insurable  interest  must  be 

alleged  in  his  declaration:    Quamer  vs.  Peabody  Insurance  Co.,  10 

W.  Va.,  507;  Fowler  vs.  The  New  York  Indemnity  Insurance  Co.,  23 
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Bard.,  143;  26  N.  T.,  433;  Freeman  vs.  Fulton  Fire  Insurance  Co., 
38  Barb.,  258;  Buae  v&  Mutual  Benefit  Life  Insurance  Co.,  23  N. 
X,  516;  Howard  y&  The  Abarry  Insurance  Co.,  3  Denio,  301;  Gran- 
ger Y&  Howard  Insurance  Co.,  5  Wend.,  202;  Lane  vs.  Maine  Mutual 
Fire  Insurance  Co.,  12  Maine,  44;  Shepherd  vs.  Peabody  Insurance 
Co.,  21  W.  Va.,  368;  Lucas  va  Insurance  Co.,  23  W.  Va.',  25a 

It  is  unnecessary  to  attempt  to  define  the  precise  nature  of  such  an 
insurable  interest ;  it  is  sufficient  in  the  present  case  to  say  it  may 
l>e  either  the  absolute  ownership,  or  any  less  interest,  or  in*  some 
oases  the  simple  possession  of  the  subject-matter  insured,  as  trustee 
or  bailee  or  a  right  to  apply  the  same  to  the  satisfaction  of  some 
legal  obligation  resting  upon  such  bailee  or  fiduciary,  as  in  the  Lucas 
Ts.  Insurance  Co.  and  Shepherd  vs.  Peabody  Insurance  Co.,  supra. 

The  precise  manner  in  which,  and  the  degree  of  particularity  with 
which  this  insurable  interest  must  be  set  forth  in  a  common-law 
declaration  does  not  very  clearly  appear,  either  in  the  adjudicated 
isaseB  or  in  approved  precedenta 

In  the  declaration  in  this  case  before  it  was  amended,  the  interest 
of  the  plaintiff,  to  say  the  least,  was  imperfectly  set  forth,  and  rather 
by  way  of  recital  than  by  direct  averment.  It  recites  that  the  de- 
fendant, by  its  policy,  insured  the  "  plaintiff's  stock  of  merchandise," 
consisting  of  dry  goods,  etc.,  which  is  the  only  allegation  setting 
forth  the  plaintiff's  interest  at  the  time  the  defendant  assumed  this 
xisk.  After  averring  |the  destruction  of  the  insured  property,  the 
only  allegation  pretending  to  aver  the  ownership  of  this  insurable 
interest,  at  the  time  the  property  was  destroyed,  is  that  the 
pliantiff  had  made  due  notice  and  proof  of  said  loss  and  damage  to 
the  defendant  more  than  sixty  days  before  suit  brought,  and  that 
"  by  virtue  whereof  the  defendant  became  liable  to  pay  the  plaintiff 
the  sum  of  $1,500.00,  being  the  amount  of  the  damage  sustained  by 
him  by  reason  of  the  loss  and  destruction  of  his  said  property  in 
manner  aforesaid." 

Such  an  averment  of  an  insurable  interest  was  held  to  be  insufr 
ficient  by  this  court  in  the  case  of  Quarrier  va  Peabody  Insurance 
Co.,  and  Fowler  va  N.  Y.  Indemnity  Insurance  Co.,  and  Laine  vs. 
Maine  Mutual  Fire  Insurance  Co.,  supra. 

But  from  the  view  we  have  taken  of  the  question  presented  in 
this  record,  we  deem  it  necessary  to  determine  whether  the  declara- 
tion before  its  amendment  was,  or  was  not,  sufficient  as  a  common* 
law  declaration. 
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When  the  declaration  was  amended  by  making  the  policy  a  part 
of  it,  it  became  in  substance  and  effect  a  good  declaration  upon  the 
policy,  under  provision  of  chapter  66  of  the  acts  of  1877,  which  has 
since  been  introduced  into  ch.  125  of  the  Code  of  1878  as  amended 
by  chapter  71  of  the  acts  of  1882.  By  the  introduction  of  the  policy 
into  the  declaration  by  said  amendment,  it  clearly  appeared  that 
the  plaintiff  had  an  insurable  interest  in  said  property,  and  the  poUcy 
on  its  face  was  sufficient  prima  fade  evidence  of  the  fact  that  the 
insured  had  an  insurable  interest  in  the  property  and  the  burden 
of  overcoming  this  prima  facie  evidence  rests  upon  the  defendant: 
Shepherd  vs.  Insurance  Ck).,  supra. 

By  section  61  of  ch.  125  of  the  code  as  amended,  the  declaration 
upon  this  policy  of  insurance  would. have  been  sufficient  if  it  had 
in  effect  averred,  "  that  the  defendant,  by  virtue  of  the  pohcy  of 
insurance  herewith  filed,  owed  $1,500.00  to  the  plaintiff  for  loss  in 
respect  to  the  ''  plaintiff's  stook  of  store-goods,"  insured  by  said 

policy — caused  by  fire  on  or  about  the day  of  December,  1881,  in 

his  store-house  situated  on  White  Day  Creek,  about  five  nulesfronf 
Smithtown  and  Grafton  road  in  Marion  County,  W.  Ya. 

All  other  allegations  ordinarily  used  in  common-law  declarations 
on  policies  of  insurance  other  than  Ufe  policies  are  no  longer  neces- 
sary, and  if  the  declaration  under  consideration,  whether  intended 
to  be  in  the  common-law  form  or  in  the  form  prescribed  by  the 
statute, — ^in  effect  contains  the  allegations  prescribed  by  the  statute^ 
it  will  be  sufficient. 

Comparing  the  declaration  in  this  case,  as  amended,  with  the  form 
prescribed  by  the  statute,  it  will  be  foimd  to  contain  in  effect  every 
allegation  required. 

The  declaration  as  amended  not  having  been  demurred  to,  it 
would  have  been  unnecessary  to  consider  it  but  for  the  plaintiff's 
demurrers  to  the  defendant's  pleas  which  required  us  to  examine 
the  declaration  also,  as  such  demurrer  goes  back  to  the  first  pleading 
of  the  demurrant.  As  amended  the  declaration  was  sufficient  for 
the  plaintiff  to  maintain  his  action. 

It  is  earnestly  insisted  by  the  counsel  for  the  plaintiff  in  error  that 
the  court  erred  in  permitting  the  declaration  to  be  amended  after  a 
jury  was  sworn  to  try  the  case,  because  the  amendment  was  in 
regard  to  a  matter  of  substance  material  to  the  cause. 

By  sec  8  of  ch.  131  of  the  code,  such  an  amendment  was  expressly 
authorized.  It  provides,  ''  if  at  the  trial  of  any  action  there  appear 
to  be  a  variance  between  the  evidence  and  allegations  or  recitals* 
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the  court  may,  if  in  its  opinion  substantial  justice  mil  be  pro- 
moted thereby,  allow  the  pleadings  to  be  amended,  and  if  it  be 
made  to  appear  that  a  continuance  of  the  cause  is  thereby  rendered 
necessary,  such  continuance  shall  be  granted  at  the  costs  of  the 
party  making  the  amendment" 

While  this  statute  authorized  this  amendment,  the  courts  of  this 
State  had  frequently  exercised  this  authority  in  similar  cases,  as 
incident  to  courts  of  common  law  wherever  the  justice  of  the  cause 
required  it,  and  the  amendment  could  be  made  without  injury  to 
the  opposite  party. 

In  Tabb  ys.  Oregory  (4  Call,  225),  the  court  of  appeals  held  that 
an  amendment  to  the  declaration  may  be  allowed  during  the  trial 
of  the  issue  ;  but  if  the  defendant  requests  it,  the  jury  should  be 
discharged,  the  defendant  permitted  to  amend  his  plea  or  plead 
anew  and  the  cause  continued.  In  that  case,  the  amendment 
allowed  was  held  by  the  cotirt  of  appeals  to  be  unnecessary  and 
therefore  immaterial,  but  deeming  it  important  that  the  practice 
in  such  cases  should  be  settled,  it  took  time  to  consider,  and 
afterwards  annoimced  its  opinion  that  the  amendment  was  allowable 
on  principle. 

Lyons,  Judge,  delivering  the  opinion  of  the  court,  said  "  that  the 
rigor  of  the  common  law  has  been  gradually  departed  from  tmtil  it 
has  become  the  settled  doctrine,  that  amendments,  at  the  discretion 
of  the  court,  may  be  allowed  at  any  time  before  final  judgment, 
provided  they  produce  no  injury  to  the  opposite  party.  Even  after 
the  verdict  is  returned,  if  there  be  anything  by  which  it  can  be 
done,  or  the  justice  of  the  case  requires  it,  amendments  will  be 
allowed." 

"  So  that  to  promote  justice  on  one  hand  and  prevent  injury  on 
the  other  seems  to  be  all  that  is  requisite  ;  for  if  these  can  be  effected 
the  amendment  will  be  allowed  at  any  time  before  final  judgment" 

The  case  of  Anderson  vs.  Dudley  6  (Gall,  629),  was  on  action  of 
debt,  brought  upon  a  judgment  recorded  in  that  court  of  £144,17.2^ 
and  costs,  but  declared  for  £144,7.2^  and  costs.  The  defendant 
pleaded  "No  such  record."  Upon  the  trial  of  the  issues  on  this  plea, 
the  plaintiff  was  allowed  to  amend  his  declaration,  by  inserting  the 
correct  sum,  to  which  the  defendant  excepted.  The  question  was 
carried  to  the  court  of  appeals,  which  held  that  there  was  no  error 
in  permitting  the  amendment  to  be  made. 

In  the  court  of  the  King's  Bench,  in  Doubleday  vs. — (2  Chitty  L.,  27), 
it  was  held  that  if  on  issue  on  nul  tiel  record,  there  is  a  variance  the 
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court  will  permit  an  amendment  on  payment  of  costs  ;  and  in  Storer 
vs.  Gordon  (2  Chittj  R,  27),  it  was  held  that  after  a  trial  and  verdict 
for  the  plaintiff,  the  defendant  was  allowed  to  amend  his  plea,  and 
have  a  new  trial  on  payment  of  costs. 

These  authorities  sufi&dently  show  that  the  circuit  courts  of  this 
State  in  the  exercise  of  their  generaJl  common-law  jurisdiction,  in 
the  absence  of  any  statute  prohibiting  them  from  doing  so,  and*  in- 
dependently of  any  statute  authorizing  them  to  do  so,  may  in 
their  discretion  permit  the  pleadings  to  be  amended  at  any  time 
before  verdict  found,  wherever  justice  will  be  promoted  thereby 
without  injury  to  the  opposite  party  ;  but  in  every  such  case  if  the 
opposite  party  requests  it^  the  jury  should  be  discharged,  the  oppo- 
site party  allowed  to  amend  his  pleadings  or  to  plead  anew  to  the 
pleadings  so  amended,  and  the  cause  continued. 

The  amendment  complained  of  in  the  case  under  consideration 
was  made  upon  the  trial,  before  verdict  foimd,  and  the  cause  on 
motion  of  the  defendant  because  of  the  amendment,  was  continued 
at  the  plaintiff's  costs. 

There  was  therefore  no  error  in  the  ruling  of  the  court  in  allowing 
the  defendant  to  amend  his  declaration,  although  it  was  in  regard 
to  a  matter  material  to  the  success  of  his  cause.  The  defendant's 
plea  of  non-assumpsit  put  in  issue  every  material  allegation  of  the 
declaration,  and  the  burden  of  proving  that  the  contract  in  the  policy 
mentioned  in  the  declaration,  was  made  by  the  defendant  with  the 
plaintiff,  that  the  property  insured  was  the  property  of  the  plaintiff 
at  the  time  the  same  was  insured,  and  at  the  time  the  same 
was  destroyed,  and  also  the  amount  and  value  of  the  same  at  that 
time,  rested  upon  the  plaintiff,  and  without  this  proof  he  could  not 
recover. 

The  defendant's  first  special  plea  was  properly  rejected,  as  it  was 
equivalent  to  the  general  issue,  and  as  the  defendant's  special  pleas 
No.  2,  No.  5,  and  No.  6  were,  in  effect,  the  same  as  the  general  issue, 
with  the  facts  necessary'  to  support  the  same  superadded,  the 
plaintiffs  demurrer  thereto  ought  to  have  been  sustained. 

The  defendant's  third  special  plea  attempts  to  avoid  the  contract 
in  the  policy,  on  the  groimd  that  the  plaintiff  procured  the  same  to 
be  made  by  fraud.  The  grounds  of  this  fraud  are  alleged  to  be, 
that  before  and  at  the  time  of  making  said  contract  and  issuing  said 
policy,  the  plaintiff  falsely  and  fraudulently  represented  to  the  de- 
fendant that  his  stock  of  goods,  etc.,  mentioned  in  the  policy  were  of 
the  value  of  $2,000.00,  and  that  he  would  keep  in  said  store  a  stock 
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of  such  merchandise  of  the  average  yalae  of  $2,000.00  during  the 
continuance  of  the  insurance  ;  and  the  defendant  relying  solely  upon 
said  representations  of  the  plaintiff,  and  believing  the  same  to  be 
true,  entered  into  the  contract  and  dehvered  the  policy,  and  then 
averred  that  these  representations  were  false  and  fraudulent,  and 
known  by  the  plaintiff  to  be  &l8e>  and  were  made  to  deceive  and  de- 
fraud the  defendant 

This  plea  further  averred  that  the  said  ''  stock  of  goods  "  was  not 
at  any  time  worth  $2,000,00  ;  and  that  the  plaintiff  did  not  keep  in 
said  store  a  stock  of  merchandise  of  the  average  value  of  $2,000.00. 
On  the  contrary,  the  value  of  the  entire  stock  in  said  store  or  kept 
by  the  plaintiff  waanot  of  greater  value  than  $1,000.00,  and  that  the 
average  value  of  the  stock  kept  in  the  store  after  making  the  policy 
did  not  reach  $1,000.00 — and  at  the  time  of  the  loss  did  not  exceed 
$300.00. 

This  plea  does  not  allege  tliat  the  plaintiff,  either  in  said  policy  or 
in  any  writing  therein  referred  to  or  made  part  thereof,  made  anj 
such  representations  or  promises  as  are  set  forth  in  said  plea.  And 
if  any  such  were  made  as  to  the  value  of  said  goods  during  the  nego- 
tiations resulting  in  said  policy  of  insurance,  and  they  were  not  men- 
tioned therein,  or  in  some  writing  therein  referred  to  or  made  part 
thereof,  no  evidence  in  regard  thereto  tending  to  contradict,  alter,  or 
modify  the  contract  in  said  policy  would  be  admissible,  on  the  well- 
established  and  familiar  principle  of  evidence  that  the  contract 
having  been  reduced  to  writing  and  free  from  all  ambiguity,  it  could 
not  be  contradicted,  modified,  or  altered  by  parol  evidence;  and 
therefore  the  fact  alleged  that  during  such  negotiations,  such  repre- 
sentations as  to  the  value  of  *'  stock  of  goods  "  were  made,  could  not 
be  said  to  be  such  a  fraud  as  to  render  the  policy  void. 

The  second  allegation  of  the  plea  is,  that  the  plaintiff  promised  to 
keep  up  his  average  stock  of  goods  to  the  amoimt  of  $2,000.00 
during  the  continuance  of  the  risk. 

Admitting  this  allegation  of  the  ploa  to  be  true,  as  stated,  we  are 
unable  to  perceive  how  the  failure  to  perform  a  stipulation  in  a  con- 
tract can  be  transformed  into  a  fraud  in  procuring  the  contract  to 
be  made;  nor  are  we  able  to  comprehend  how  the  defendant  could 
be  injured  by  the  plaintiff  failing  to  keep  on  hand  in  his  said  store- 
house during  the  continuance  of  the  policy,  a  stock  of  goods  less  than 
the  sum  of  $1,500.00,  the  amount  for  which  the  goods  were  in- 
sured, even  though  at  the  time  of  the  loss  they  did  not  exceed  the 
sum  of  $300.00. 
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It  would  rather  seem  to  us  that  whenever  and  as  often  as  the  stock 
of  goods  mentioned  in  the  policy  were  reduced  in  value  below  the 
amount  of  the  insurance  thereon,  the  defendant's  risk  would  be  pro- 
portionably  diminished,  and  if  at  anv  time  during  the  continuance 
of  the  policy,  the  whole  stock  has  been  sold,  the  defendant's  risk 
would  have  been  totally  suspended  until  the  stock  was  replaced  by 
additional  purchases. 

So  far  from  the  defendant  being  injured  by  the  failure  of  the 
plaintiff  to  keep  up  his  stock  of  goods  to  the  average  value  of 
$2,000.00  during  the  continuance  of  the  policy,  and  by  permitting  it 
to  run  down  to  less  than  $300.00  at  the  time  of  the  loss,  the  plaintiff 
was  benefited  by  reducing  the  defendant's  risk  from  $1,500.00  to 
$300.00.  This  plea  presented  no  defense  to  the  plaintiff's  action,  and 
his  demurrer  thereto  should  have  been  sustained. 

From  the  view  we  have  taken  of  this  case,  the  errors  committed 
by  the  circuit  court  in  overruling  the  plaintiff's  demurrer  to  the  de- 
fendant's pleas  Nos.  2, 3,  5,  and  6  become  immaterial,  as  the  verdict, 
notwithstanding  the  presence  of  the  pleas,  was  in  favor  of  the  plaintiff. 

The  defendant's  plea  No.  7  is  in  the  form  prescribed  by  sec.  64  of 
ch.  125  of  the  code  as  amended  by  the  acts  of  1882,  and  consists  of 
the  simple  denial  of  its  ''  liabililjy  to  the  plaintiff  as  in  the  declaration 
is  alleged." 

The  second  specification  of  the  grounds  of  defense  accompanying 
this  plea,  is  in  substance  and  effect  the  same  as  plea  No.  3,  which,  as 
we  have  already  seen,  presents  no  grounds  of  defense  to  the  action. 

The  third,  fourth,  fifth,  and  sixth  specifications,  accompanying  plea 
No.  7,  are  unwarranted  by  the  statute,  and  present  no  groimds  of 
defense,  but  what  are  admissible  upon  the  trial  of  the  issues  upon 
the  last  named-plea,  and  the  plea  of  non-assumpsii  Did  the  court 
err  in  refusing  to  give  to  the  jury  the  instructions  asked  for  by 
the  defendant,  in  the  form  in  which  they  were  proposed,  or  in 
modifying  the  first  and  third  instructions,  and  giving  the  same,  as 
modified,  to  the  jury  ? 

The  substance  of  this  instruction,  divested  of  unnecessary  verbiage, 
is,  that  "  if  Dr.  Joseph  Travis,  then  well  known  to  the  defendant's 
agent.  Sands,  procured  him  to  execute  said  policy  to  the  plaintiff, 
with  whom  said  agent  never  had  any  acquaintance,  nor  conversation 
in  reference  to  the  policy,  until  after  the  insured  property  had  been 
destroyed  by  fire;  and  if  the  agent.  Sands,  at  the  instance  of  Dr. 
Joseph  Travis  inserted  in  the  policy  the  name  of  J.  R  Travis,  then 
believing  that  this  was  the  name  of  Dr.  Joseph  Travis,  and  that  he 
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was  then  and  there  making  and  issuing  said  policy  to  Dr.  Joseph 
Travis,  then  in  that  case  the  policy  is  not  a  contract  with  the 
plaintiff." 

It  in  effect  declares  that  if  the  defendant's  agent,  without  any 
misrepresentation  or  suppression  of  the  truth  by  word  or  act  on  the 
part  of  the  person  desiring  to  be  insured,  or  of  his  agent  employed 
in  negotiating  such  insurance,  fails  or  neglects  to  ascertain  the  iden- 
tity of  such  person,  and  believes  that  the  name  of  the  insured  is  in 
fact  the  name  of  his  agent,  and  that  the  person  insured  and  his 
agent  are  one  and  the  same  person,  the  defendant  may,  because  of 
such  neglect  or  mistake  of  its  own  agent,  absolve  itself  from  the 
obligation  of  its  contract 

This  position  is  untenable  because  in  such  case  the  obligation 
of  the  contract  would  cease  to  be  mutual,  and  would  become  en- 
tirely dependent  upon  the  pleasure  of  one  of  the  contracting  par- 
tie&  Such  a  doctrine  would  destroy  all  confidence  in  the  obligation 
of  any  contract 

But  if  the  insured  or  his  agent  at  the  time  of  the  making  of  said 
policy  knew  or  believed  that  the  agent  of  defendant  supposed  that 
Dr.  Joseph  Travis  was  in  fact  the  person  whose  goods  were  being 
insured,  and  neglected  and  failed  to  correct  his  mistake,  and  thus 
misled  him,  as  to  the  person  whose  goods  were  actually  insured, 
then  such  policy  would  not  be  a  contract  with  the  plaintiffl 

The  defendant's  first  instruction,  as  proposed  by  him,  did  not, 
and  the  same,  as  modified  by  the  court  and  given  to  the  jury,  did 
correctly  propound  the  law,  and  therefore  the  circuit  court  did  not 
err  in  refusing  to  give  the  same  to  the  jury  as  propounded,  nor 
in  giviDg  the  same  to  the  jury  as  modified. 

We  are  further  of  opinion,  that  the  defendant's  third  instruction, 
as  modified  and  given  to  the  jm*y,  was  substantially  the  same  before 
as  well  as  after  its  modification,  and  the  same  was  properly  given  to 
the  jury,  and  that  the  defendant  was  not  in  any  manner  injured  by 
giving  the  same  to  the  jury  as  modified  by  the  court 

The  defendant's  fourth  instruction  was  in  substance  the  same  as 
the  first,  before  the  same  was  modified,  and  was  therefore  properly 
rejected. 

As  we  have  already  shown  that  the  declaration,  as  amended, 
sufficiently  set  forth  a  good  cause  of  action,  and  there  being  no 
objection  to  the  form  or  substance  of  the  verdict,  the  defendant's 
motion  in  arrest  of  judgment  was  properly  overruled. 

It  only  remains  for  us  to  consider  whetiber  the  circuit  court  erred 
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in  overmling  the  defendant's  motion  to  set  aside  the  verdict  and 
award  it  a  new  trial. 

Two  grounds  are  alleged  on  which  this  motion  rests;  first,  that  the 
verdict  is  contrary  to  tibe  law  and  the  evidence.  From  what  has. 
already  been  said,  we  are  of  opinion  that  the  verdict  is  not  contrary 
to  the  law. 

The  bill  of  exceptions  certifies  ail  the  evidence  which  was  intro- 
duced before  the  jury  on  the  trial,  and  does  not  attempt  to  certify 
the  facts  proved. 

In  such  case  the  rule  is  well  settled,  that  where  the  evidence,  and 
not  the  facts,  is  certified  in  the  bill  of  exceptions  the  appellate  court 
will  not  reverse  the  judgment,  unless  after  rejecting  all  the  conflict- 
ing parol  evidence  of  the  exceptor  and  giving  full  faith  and  credit  to 
that  of  the  adverse  party  the  decision  of  the  trial  court  stiU  appears 
to  be  wrong.  To  justify  the  court  in  granting  a  new  trial  the  evi- 
eence  should  be  plainly  insuffideut  to  support  fche  verdict:  G-ray- 
son's  Case,  6  Oratt,  712;  State  vs.  Flannagan,26  W.  Ya.,  116;  Smith 
vs.  Townsend,  21  W.  Va.,  486;  Black  vs.  Thomas,  W.  Va.,  709;  State 
vs.  Thompson,  W.  Ya.,  741;  Carrington  vs.  Bennett,  1  Leigh,  310; 
Ewing  vs.  Ewing,  2  Leigh  337. 

The  only  documcDtary  evidence  which  was  before  the  jury  was- 
the  policy  of  insurance,  and  a  letter  written  by  the  defendant's  sec* 
retary,  dated  January  11,  1882,  informing  the  plaintiu  that  the 
defendant  declined  to  acknowledge  auy  liability  upon  the  policy  for 
destruction  of  the  goods  thereby  insured. 

About  this  written  evidence  there  was  no  dispute,  nor  was  there 
any  conflict  between  the  policy  and  the  said  letter. 

Applying  to  the  evidence  certified  in  this  case  the  rule  already 
announced,  there  remains  abundant  evidence  tending  to  support  the 
verdict  of  the  jury.  Many  witnesses  were  examined  as  to  the  fact 
that  the  property  insured  was  destroyed  by  fire  as  alleged  in  the 
declaration,  the  time  when  and  the  circumstances  attending  and  sur- 
rounding its  destruction,  and  of  the  amount  and  value  of  the  goods 
in  the  plaintiff's  storehouse  at  the  time  it  was  destroyed  and  that  the 
plaintiff  at  the  time  the  policy  issued  and  at  the  time  the  loss  took 
place  was  the  owner  of  the  goods  insured,  and  that  when  destroyed 
these  goods  were  worth  as  much  as  found  by  the  jury. 

Upon  an  examination  of  all  the  evidence,  we  are  of  opinion  that  it 
fully  warranted  the  verdict  of  the  jury. 

But  we  are  asked  to  set  this  verdict  aside  on  the  grotmds  of  newly 
discovered  evidence  as  set  forth  in  the  affidavit  of  said  Joseph  K 


Digitized  by  LjOOQ IC 


1887.]  Trams  vs.  Pealody  Ina.  Co.  Ill 

Sands,  who  therein  deposed  that  since  the  rendition  of  that  verdict 
he  has  discovered  new  and  additional  evidence  of  great  importance 
to  the  defendant,  which  was  not  known  by  it  nor  had  ever  come 
to  the  knowledge  of  affiant,  its  agent  as  aforesaid,  until  after  the 
trial;  that  if  it  had  been  known  that  it  could  be  had  a  different 
result  would  have  been  reached  on  the  trial. 

The  affidavit  then  sets  out  this  newly  discovered  evidence,  and  it 
is  precisely  of  the  same  character  as  was  the  testimony  of  at  least 
a  dozen  witnesses,  who  were  exazoined  on  the  trial,  merely  tending 
to  show  the  value  of  the  goods  in  the  plaintiff's  store  shortly 
before  the  loss  occurred,  the  whole  being  merely  cumulative,  and 
no  sufficient  reason  is  given  why  this  evidence  was  not  produced 
at  the  trial,  nor  is  it  stated  that  their  supposed  materiality  was 
unknown  to  the  defendant  nor  its  counsel,  who  so  ably  conducted 
its  defense  in  the  circuit  court. 

The  facts  stated  in  the  affidavit  are  clearly  insufficient  to  warrant 
the  court  in  disturbing  the  verdict. 

We  are  of  opinion  that  the  defendant's  motion  to  set  aside  the 
verdict  and  award  it  a  new  trial  was  properly  overruled. 

The  judgment  of  the  circuit  court  of  Marion  County  is  affirmed 
with  costs  and  damages  according  to  law.     Affirmed. 


VOL.  xyi.^12. 
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SUPBEME  COURT  OP  INDIANA. 


Appeal  from  the  Posey  Circuit  Court. 


NORTH  BRITISH  A  MERCANTILE  INS.  CO. 

vs, 

CRUTCHFTETiD  et  al.* 

A  demurrer  to  eyidence  admits  all  facta  and  reasonable  inferences  which  such 
evidence  may  tend  to  establish. 

The  adjuster  informed  insured  that  proofs  of  loss  must  be  forwarded  to  the 
company's  office,  that  'the  authorized  local  agent  who  countersigned  the 
policy  would  not  receive  them. 

Heldf  That  in  the  absence  of  any  policy  required  to  that  effect,  a  tender  of  the 
proofs  to  the  local  agent  of  a  company  of  another  State  was  sufficient 

Helif  That  where  on  the  trial  no  questions  regarding  the  character  of  the 
proofs  were  put  to  the  assured  by  the  companv,  and  it  did  not  appear  that 
the  local  agent  objected  to  their  sufficiency,  they  will  be  held  sufficient  on 
depiuirrer. 

A  policy  provision  that  any  other  person  than  the  assured  procuring  the  in- 
surance shall  be  deemed  the  agent  of  the  insured,  will  not  make  such  local 
agent  the  agent  of  the  insured. 

Where  there  is  a  demurrer  to  evidence  and  a  Joinder,  the  court  mav  have 
damages  assessed  by  the  jury  conditionally,  or  the  jury  may  be  discharged 
and  the  assessment  made  by  another  jury  u  the  demurrer  be  overruled. 

Howe,  J. 
In  this  case  the  only  error  relied  upon  here  by  appellant,  the  de- 
fendant below,  for  the  reversal  of  the  judgment  of  the  trial  court,  is 
the  OTerruling  of  its  demurrer  to  appellee's  evidence.  The  action 
was  upon  a  policy  of  insurance  executed  by  appellant  and  counter- 
signed and  issued  by  its  duly  authorized  agent  at  Mount  Yemon, 
Indiana^  on  the  9th  day  of  February,  1882,  to  one  Tho&  J.  Gordon 

*  DeolAion  rendered,  Deoember  17,  IBM. 
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whereby  appellant,  in  consideration  of  a  certain  premium,  did 
insure  the  said  Gbrdon  against  loss  or  damage  by  fire  to  his  property 
therein  described,  in  the  sum  of  $1,600,  for  the  term  of  three  years 
from  and  after  the  date  of  the  pohcy,  as  follows  :  $1,000  on  his  one- 
story,  frame  dwelling-house,  $200  on  his  household  and  kitchen  furni- 
ture and  $400  on  his  one-story,  frame  store-room — all  occupied  by 
him,  and  situated  on  his  farm,  on  the  Mount  Vernon  and  Union- 
town  road  in  Henderson  County,  Kentucky.  It  was  alleged  by  ap- 
pellees in  their  complaint,  that  on  the  20th  day  of  August,  1884,  said 
dwelling-house  was  wholly  consumed  by  fire,  and  the  furniture  dam- 
aged by  such  fire  in  the  sum  of  $100  ;  that  at  the  time  of  such  loss 
Thos.  J.  Gk>rdon  was  the  owner  of  the  property  so  destroyed  and 
damaged,  and  fully  performed  all  the  conditions  of  the  policy  on  his 
part;  and  that  on  September  1, 1884,  Gordon  assigned  in  writing 
the  aforesaid  policy  to  appellees.  Wherefore,  etc.,  issue  was  joined 
by  appellant's  answer  in  general  denial  Counsel  on  both  sides 
concur  in  stating  that  the  only  eyidence  introduced  by  appellees 
in  support  of  their  cause  of  action,  was  the  policy  of  insurance  stnd 
its  assignment  and  the  oral  testimony  of  Thomas  J.  Gordon. 

On  behalf  of  the  appellant,  its  counsel  insist  that  the  evidence 
wholly  fails  to  show  that  the  assured  had  complied  with  the  condi- 
tions of  his  policy,  which  required  him  to  render  a  particular 
account  of  his  loss,  signed  and  sworn  to  by  him,  stating  whether 
any  and  what  other  insurance  had  been  made  on  the  same  property^ 
etc  On  the  other  hand  appellee's  counsel  contends  thafc  the  conduct 
of  the  adjuster  and  general  agent  of  the  appellant  towards  the  as- 
sured, as  shown  by  his  testimony  on  the  trial,  was  such  as  to  dispense 
with  or  constitute  a  waiver  of  any  compliance  by  the  assured  with 
the  conditions  of  his  pohcy  requiring  him  to  render  a  particular 
account  of  his  loss. 

We  give,  in  this  connection,  from  the  brief  of  appellant's  counsel 
the  entire  testimony  of  the  assured,  Thomas  J.  Gordon,  on  the  trial 
of  this  cause  as  follows:  "The  house  mentioned  in  the  poHcy  be- 
longing to  me  burned  on  the  20th  day  of  August,  1884,  at  ten^ 
o'clock  m  the  morning,  after  breakfast.  It  was  a  total  loss,  and 
part  of  the  furniture  in  the  house  also  burned.  We  saved  some  of 
it  It  left  us  out-doors,  and  we  batched  in  a  tent.  I  came  to  John 
L.  Bosenkrans,  the  local  agent  of  the  company  at  Mount  Vernon^ 
Indiana,  and  told  him  of  the  loss.  I  sent  word  to  him  before  that 
by  David  Barker.  When  I  told  Bosenkrans  of  the  loss,  he  said  it 
was  best  to  wait  until  Mr.  T.  H.  Smith,  the  adjuster  of  the  company 
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came;  that  be  (Bosenkrans)  had  nothing  to  do  of  that  kind,  and  that 
the  adjuster  would  be  here  shortly.  I  waited  eight  or  ten  days  and 
came  down  again  to  see  Bosenkrans,  when  I  asked  him  if  the  North 
British  and  Mercantile  Insurance  Company  had  gone  into  bank- 
ruptcy, Bosenkrans  replied  that  he  had  just  received  a  telegram 
from  Mr.  Smith  that  he  would  be  at  Momnt  Yemon  that  night,  and 
for  him  (Bosenkrans)  to  prepare  for  a  ride  to-morrow.  He  came, 
and  they  went  over  the  river  from  Mount  Yernon  to  the  premises 
where  the  house  burned.  The  next  day  or  two  after  that,  on  Mon- 
day, I  saw  Mr.  Smith,  the  adjuster  and  general  agent,  in  Mr.  Bos- 
enkrans' office  in  Mount  Yemon.  He  (Smith)  asked  me  if  I  had 
made  out  plans  and  specifications  and  proofs  of  loss ;  that  the 
company  required  them  to  be  made.  I  said  ^I  am  ready  to  make 
proof  of  loss  or  any  other  papers  he  wanted.'  He  would  not  furnish 
me  any  papers  for  that  purpose,  and  he  refused  to  give  me  any  in- 
structions or  satisfaction.  I  told  him  I  would  make  them  out  in 
ten  days.  He  said  it  would  take  thirty  days.  After  that  I  tendered 
my  account  of  losses  to  Bosenkrans.  He  refused  to  take  them. 
Bosenkrans  told  me  I  must  send  them  to  the  company  at  Chicago, 
and  offered  to  furnish  me  an  envelope  with  the  address  to  send  it  in. 
Mr.  Smith  asked  me  If  I  had  filed  plans  and  specifications  of  the 
building  burned  and  proof  of  loss.  I  filed  my  account  of  loss  with 
Bosenkrans,  or  offered  to  do  so,  the  second  day  after  Mr.  Smith  was 
in  Mount  Yemon,  and  Bosenkrans  refused  to  take  them.  Mr. 
Smith  told  me  there  were  a  couple  of  stoves  saved  from  the  building, 
and  asked  me  to  take  care  of  the  stoves  and  a  piece  of  the  sills  of  the 
house  until  the  suifc,  so  they  could  be  produced  at  the  trial  if  we  had 
a  suit  I  saved  a  piece  of  the  sill,  and  intended  to  have  it  here  to-day. 
I  sent  for  it,  but  it  is  not  here.  I  was  owner  of  the  house  and  furni- 
ture at  the  time  of  the  los&" 

And  said  witness,  being  cross-examined  by  the  defendant,  testified 
as  follows  :  "  Mr.  Smith,  the  adjuster,  was  here  about  three  weeks 
after  the  20th  day  of  August,  1884,  the  day  the  house  burned.  It 
was  four  or  five  days  after  the  fire  that  I  saw  John  L.  Bosenkrans, 
and  told  him  of  the  loss.  I  only  saw  Mr.  Smith  twice.  I  talked 
with  him  twice  only — ^both  times  at  Mr.  Bosenkrans'  ofiice  in  the 
Posey  County  Bank.  John  L.  Bosenkrans,  Luke  Bosenkrans,  and 
William  D.  Cmnk,  were  the  only  persons  present  at  those  two  con- 
versation&  They  were  there  when  the  conversations  took  place, 
except  that  W.  D.  Prunk  was  not  present  all  the  time,  and  John  and 
Luke  Bosenkrans  were.    The  policy  of  insurance  was  then  in  the 
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Posey  County  Bank.  At  that  time  Mr.  Smith  told  me  to  send  the 
X>lans  and  specifications  of  the  house  and  the  proofs  of  loss  to 
Chicago,  that  Mr.  Bosenkrans  would  furnish  me  a  printed  envelope 
to  send  them  in  ;  that  Mr.  Bosenkrans  had  no  right  to  receive 
tliem,  and  that  they  must  be  sent  by  me  to  the  company  afc  Chicago, 
and  I  must  put  it  into  the  post-office  myself.  Mr.  Smith  said  to 
me  that  he  required  plans  aud  specifications  of  the  house  burned.  I 
told  him  I  was  ready  to  furnish  them.  I  never  made  or  furnished 
any  plans  or  specifications.  I  tendered  plans  and  specifications  and 
proof  of  loss  to  Bosenkrans  two  days  after  Smith  was  here,  and  he 
refused  to  take  them." 

Bedirect  examination:  ''Mr.  Smith  asked  me  if  I  had  filed  plans 
and  specifications  and  proof  of  loss.  I  said  I  would  file  them  in 
two  days.  He  replied,  'you  can't  file  them  that  soon,  it  will  take 
you  thirty  days.'  He  told  me  I  must  send  them  to  Chicago.  I  said 
I  would  file  them  day  after  -to-morrow.  He  said,  if  you  do  make 
them  out  they  will  not  be  right,  and  said  he  would  send  them  back 
and  keep  sending  them  back  until  they  were  right.  He  said,  '  I 
am  ready  to  file  papers  to  Bosenkrans,'  and  Bosenkrans  said  he 
would  not  take  them,  that  he  had  nothing  of  that  kind  to  do,  that 
he  would  furnish  me  a  printed  envelope  for  me  to  send  them  to 
Chicago,  and  I  must  mail  it  myself  at  the  post-office.  Mr.  Smith 
said  he  would  return  them  as  long  as  I  sent  them  if  they  were  not 
right" 

In  considering  the  sufficiency  of  the  evidence  to  sustain  the  de- 
cision of  the  circuit  court  in  overruling  appellant's  demurrer  to  ap- 
pellee's evidence,  it  must  be  borne  in  mind  that,  by  its  demurrer^ 
appellant  admitted  all  facts  of  which  there  was  any  evidence,  and 
all  conclusions  which  can  fairly  and  logically  be  drawn  from  such 
facts. 

In  passing  upon  and  deciding  the  questions  presented  by  a  demur- 
rer to  the  evidence,  the  court  must  consider,  not  only  all  of  the  facts 
which  the  evidence  tends  to  establish,  but  also  all  such  fair  and 
reasonable  infeiences  as  of  facts  as  the  jury,  if  trying  the  cause, 
might  have  lawfully  drawn  from  such  evidence.  The  rule,  as  we 
have  stated  it,  which  controls  in  the  consideration  and  decision  of 
a  demurrer  to  evidence,  is  declared  in  and  sustained  by  many  of  our 
reported  cases:  Trimble  vs.  Pollock,  77  Ind.,  576,  and  cases  cited; 
Wilcutts  vs.  Northwestern  Mut.  Life  Ins.  Co.,  81  Ind.,  300,  and  cases 
dted;  McLean  vs.  Equitable  Life  Assur.  Soc,  100  Ind.,  127,  and 
cases  cited;  Lake  Shore  etc.  By.  Co.  vs.  Foster,  104  Ind.,  293. 
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In  the  case  last  cited,  in  laying  down  the  rules  to  be  applied  by 
fhe  courts  in  passing  upon  a  demurrer  to  the  eyidence  admits  all 
facts  which  the  evidence  tends  to  prore,  or  of  which  there  is  any 
evidence,  however  slight,  and  all  inferences  which  can  be  logically 
and  reasonably  drawn  from  the  evidence.  See  also  the  numerous 
authorities  there  cited  in  support  of  this  first  rule. 

Having  thus  stated  the  rules  which  must  govern  us  in  passing 
upon  appellant's  demurrer  to  appellee's  evidence,  we  pass  now  to  the 
consideration  and  decision  of  the  particular  points  or  questions 
upon  which  appellant's  counsel  rely,  with  much  apparent  confidence, 
for  the  reversal  of  the  judgment  We  have  already  stated,  but  will 
here  repeat,  what  we  regard  as  the  principal  point  urged  by  appel- 
lant's counsel  for  the  reversal  of  the  judgment  herein  in  their  own 
language  as  follows:  ''It  was  necessary  before  plaintifis  could  re- 
cover for  them  to  show  that  the  assured  had  comphed  with  the 
conditions  of  his  policy,  which  required  him  to  render  a  particular 
account  of  his  loss,  signed  and  sworn  to  by  him,  stating  whether  any 
and  what  other  insurance  had  been  made  on  the  same  property,"  etc 
Api>ellees  alleged  in  their  complaint,  as  we  have  seen,  that  the 
assured  fuUy  performed  all  tbe  conditions  of  the  policy  on  his  part* 
The  conditions  of  the  policy  to  which  appellant's  counsel  refer  in  the 
above  quotation  from  their  brief  of  this  cause,  reads  as  follows:  ''  Per- 
sons sustaining  loss  or  damage  by  fire  shall  forthwith  give  notice  of  said 
loss  to  the  company,  and  as  soon  thereafter  as  possible,  render  a 
particular  account  of  such  loss,  signed  and  sworn  to  by  them, 
stating  whether  any  and  what  other  insurance  has  been  made  on  the 
same  property,"  etc.  The ''particular  account  of  such  loss,"  mentioned 
in  the  foregoing  condition  is  what  is  known  in  common  parlance  as 
the  "  proofs  of  loss."  Appellant's  couusel  claim  that  the  evidence 
wholly  fails  to  show  any  compliance  by  tbe  assured  with  tbe  fore- 
going condition  of  his  policy.  If  this  claim  of  counsel  is  sustained 
by  the  record,  then  the  trial  court  erred  in  overruling  appellant's 
demurrer  to  the  evidence,  and  the  judgment  below  must  be  reversed. 

The  first  question  for  our  decision,  under  the  law,  therefore,  may 
be  thus  stated:  Is  there  any  evidence,  however  slight,  in  the  record 
of  this  cause,  which  tends  to  prove,  or  from  which  the  triers  of 
the  &cts  might  logically  and  reasonably  infer,  that,  at  the  proper 
time,  the  assured  has  substantially  complied  with  the  foregoing  con- 
dition of  his  policy  by  rendering  to  the  appellant  the  particular 
account  or  proper  proof  of  his  loss  ?  We  are  of  opinion  that  this 
quefltion  ought  to  be,  and   must  be   answered  in  the   affirmative. 
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The  policy  of  insurance  was  in  evidence,  and  it  showed  upon  its 
face  that  J.  L.  Bosenkrans  was  the  ''  duly  authorized  agent  of  the 
company  at  Mount  Yemon,  Indiana,"  and  that  he  there  counter- 
signed and  issued  the  policy  to  the  assured  on  the  9th  day  of 
February,  1882.  From  this  evidence  the  trier  of  the  facts  might 
reasonably  infer  that  appellant's  agent  had,  by  complying  with  the 
provisions  of  section  3,766,  Bev.  Si,  1881,  in  force  since  March  3, 
1877,  obtained  from  the  auditor  of  State  the  proper  certificate  of 
authority  ''to  take  risks  or  transact  any  business  of  insurance  in 
this  State,"  in  the  name  of  appellant,  and  as  its  agent.  Other  evi- 
dence in  the  record  tended  to  prove  that  Bosenkrans  continued  to 
act  as  the  duly  authorized  agent  of  appellant  until  some  time  after 
the  loss  by  fire  of  the  property  insured  by  thej  policy  sued  on 
herein.  There  is  evidence,  also,  tending  to  prove  that  tiie  assured 
promptly  notified  appellant's  agent  Bosenkrans  of  the  loss  of  his 
dwelling-house  by  fire. 

No  objection  is  made  by  appellant's  counsel  to  this  notice,  and  it 
may  be  assumed  therefore,  that,  in  so  ^  as  notice  of  the  loss  to 
the  company  was  concerned,  the  giving  of  such  notice  to  its  agent, 
Bosenkrans,  was  a  sufficient  compliance  by  the  assured  with  the 
aforesaid  condition  of  the  policy.  By  the  terms  of  the  same  condi- 
tion the  particular  account  of  his  loss  was  also  to  be  rendered  to  the 
company.  Upon  this  subject  the  assured  testified:  "I  tendered 
plans  and  specifications  and  proof  of  loss  to  Bosenkrans,  two  days 
after  Smith  was  here,  and  he  refused  to  .take  them."  Elsewhere 
it  appeared  that  Bosenkrans  was  probably  acting  under  the  instruc- 
tions of  Smith,  the  adjuster,  in  refusing  to  receive  the  proof  of  loss 
when  tendered  by  the  assured. 

According  to  the  evidence,  Smith  was  apparently  determined  to 
baffle  the  assured,  and  keep  him  out  of  the  money  due  on  his 
policy.  It  was  insisted  by  Smith  that  the  assured  must  send  the 
proof  of  loss  to  him  at  Chicago,  Illinois;  but  this  was  not  required 
by  the  terms  of  the  policy,  and  certainly  in  the  absence  of  contract, 
it  was  never  contemplated  by  our  statute,  which  Bosenkrans  was 
authorized,  as  appellant's  agent,  to  transact  its  business  of  insur- 
ance in  this  State.  Under  our  statute,  there  can  be  no  doubt,  we 
think,  that,  where  a  condition  of  the  policy  requires  that  notice  of 
the  loss  shall  be  given  to  the  company,  the  giving  of  such  notice  to 
the  duly  authorized  agent  of  a  foreign  insurance  company,  doing 
business  in  this  State,  will  be  a  sufficient  compliance  with  the  terms 
of  such  condition.    In  Pittsburgh  etc  By.  Co.  vs.  Buby  (38  Ind., 
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294)  it  was  held  ''that  notice  to  an  agent  of  a  corporation,  relating 
to  any  matter  of  which  he  has  the  management  and  control,  is  notice 
to  the  corporation."  In  Phoanix  Mui  life  Ins.  Co.  ys.  Hinsley  (75 
Ind.,  1),  after  quoting  the  rule  on  the  subject  of  notice  to  an  agent 
of  a  corporation,  as  stated  the  case  last  cited,  the  court  said:  ''It 
seems  to  us  that  this  rule  of  law  is  especially  applicable  to  the  agents 
of  foreign  insurance  companies,  transacting  the  business  of  insur- 
ance for  their  companies  in  this  State,  and  that  it  must  be  beld  that 
notice  to  such  agents  in  relation  to  any  business  of  insurance  trans- 
acted by  them  for  their  companies  is  notice  to  such  companies." 
UpoD  the  points  stated  in  this  quotation  the  case  last  cited  has  been 
approved  and  followed  in  Willcutts  vs.  Northwestern  Mui  Life  Ins. 
Co.,  supra,  and  in  JBtna  Ins.  Co.,  vs.  Shryer,  85  Ind.,  362. 

We  know  of  no  good  reason  why  it  should  not  be  held,  also,  where 
the  condition  of  the  policy,  as  in  the  one  under  consideration, 
requires  that  the  assured  shall  render  the  particular  accoxmt  of 
his  loss  to  the  company,  and  not  to  any  specified  officer  or  person, 
or  at  any  specified  office  or  place,  that  the  rendering  of  such  par- 
ticular account  of  his  loss  by  the  assured  to  the  duly  authorized 
agent  of  a  foreign  insurance  company  will  constitute  a  sufficient 
compliance  by  the  assured  with  the  terms  of  such  condition.  Text 
writers  and  courts  agree  in  saying  that  the  agent  of  an  insurance 
company  may  waive  the  rendering,  by  the  assured,  of  the  particular 
account  or  proofe  of  his  loss,  and  that  such  waiver  may  be  impHed 
by  or  inferred  from  the  facts  and  circumstances  of  the  case:  Minsk 
Ins.  Co.  vs.  Shryer,  suprs^  and  authorities  cited.  A  fortiori,  should 
it  be  said,  we  think,  that  the  tender,  by  the  assured,  of  his  proofs 
of  loss  to  the  agent  of  a  foreign  insurance  company  who  counter- 
signed and  issued  to  the  assured  his  policy,  and  who,  so  far  as 
appears,  was  the  only  officer  or  agent  of  such  company  in  this 
State,  and  the  unexplained  refusal  of  such  agent  to  accept  such 
proofs  of  loss  without  objection  thereto,  was  a  sufficient  compli- 
ance by  the  assured  with  the  condion  of  his  policy.  Certainly,  it 
must  be  said,  under  the  rules  of  law  applicable  to  the  case  as  here 
presented,  that  there  is  evidence  in  the  record  which  tends  to  prove, 
and  from  which  the  court  or  jury  might  reasonably  infer  the  fact, 
that  the  assured  had  substantially  complied  with  the  conditions  of 
his  policy,  both  in  giving  notice  and  in  rendering  the  particular 
account  of  his  loss  to  the  company. 

But  it  is  claimed  that  appellees  cannot  recover  because  they  failed 
to  put  in  evidence  the  plans  and  specifications  and  proo&  of  loss 
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meniioxied  in  the  testimony  of  the  assured.  Doubtless  appellant 
had  the  right  to  object  to  the  testimony,  and  to  insist  that  no  evi- 
dence should  be  heard  in  relation  to  the  plans  and  specifications, 
and  the  proofisi  of  loss,  until  they  were  produced  at'  the  trial,  or  sat- 
isfactory reasons  given  by  appellees  for  their  non-production.  Ap- 
pellant made  no  objection  to  the  testimony  of  the  assured,  and  did 
not  as  it  might  have  done,  call  for  and  put  in  evidence  the  plans  and 
specifications,  and  proofisi  of  loss,  mentioned  by  the  assured. 

Appellant's  counsel  say:  ''There  can  be  no  presumption  that 
these  papers  were  sufficient,  when  the  plaintifis,  having  them  in 
their  possession,  or,  at  least  having  the  assured,  in  whose  possession 
they  were,  present  and  testifying  on  the  trial,  failed  to  put  them  in 
evidence."  This  argument,  however,  may  be  used  with  equal  force 
against  the  appellant,  thus:  It  may  be  fairly  presumed  against  the 
appellant  "  that  these  papers  were  sufficient,"  both  in  form  and  sub- 
stance, because,  '*  having  the  assured,  in  whose  possession  they  were, 
present  and  testifying  on  the  trial."  under  cross-examination  by  its 
learned  counsel,  appellant  did  not  ask  the  assured  to  produce  "  these 
papers,"  and  "  failed  to  put  them  in  evidence." 

It  was  shown  by  the  evidence,  as  we  have  seen,  that  the  assured 
tendered  his  plans  and  specifications,  and  the  proofs  of  his  loss,  to 
appellant's  agent,  Eosenkrans,  who  refused  to  receive  them;  but 
made  no  objection,  so  far  as  the  record  shows,  to  either  their  form 
or  substance.  From  the  evidence,  therefore,  the  court  might  have 
reasonably  inferred  that  the  plans  and  specifications,  and  proofs  of 
loss,  so  tendered  by  the  assured,  were  such  as  were  called  for  by  the 
conditions  of  his  policy,  and  substantially  complied  with  such  con- 
ditions:   Indiana  Ins.  Co.  vs.  Capehart,  8  N.  E.  Hep.,  285. 

But  it  is  claimed  that  Eosenkrans  was  the  agent  of  the  assured, 
and  not  of  the  appellant  by  reason  of  the  following  condition  in 
the  policy,  namely:  ''It  is  a  part  of  this  contract  that  any  person, 
other  than  the  assured,  who  may  have  procured  this  insurance  to  be 
taken  by  the  company,  shall  be  deemed  to  be  the  agent  of  the 
assured  named  in  the  poHcy,  and  not  of  this  company,  under  any 
circumstances  whatever,  or  in  any  transactions  relating  to  this  insur- 
ance." As  applied  to  Eosenkrans  and  the  policy  here  in  suit,  the 
condition  quoted  is,  we  think,  absolutely  null  and  void.  By  the 
terms  of  the  policy,  its  validity  and  binding  force  were  made  to 
depend  upon  th^  counter-signature  of  J.  L.  Eosenkrans,  "  the  duly 
authorized  agent  of  the  company  at  Mount  Vernon,  Indiana."  The 
condition  quoted  no  doubt  '''crouched  unseen  in    the  jumble  of 
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printed  matter  with  which  a  modem  policy  is  overgrown,"  and  it  is 
a  question,  upon  which  the  authorities  are  not  slightlj  in  harmony, 
whether  such  a  condition  can  be  made  available  as  a  defense  for  the 
company,  after  the  loss  has  happened,  against  which  the  policy  pro- 
fessed to  guard :  Van  Schoick  vs.  Niagara  Fire  Ins.  Co.,  68  N.  T.,  434 
In  Patridge  v&  Commercial  Fire  Ins.  Co.  (17  Hun.,  95),  in  speaking 
of  a  condition  very  similar  to  the  one  last  quoted,  it  is  vigorously 
said  by  the  supreme  court  of  New  York:  '*  It  is  true  that  the  poUcy 
contains  that  common  provision,  that  any  person  other  than  the 
assured  who  may  have  procured  the  insurance,  is  to  be  deemed  an 
agent  of  the  assured,  and  not  of  the  company.  This  is  a  provision 
which  deserves  the  condemnation  of  the  courts  whenever  it  is  relied 
upon  to  work  out  a  fraud,  as  it  is  in  this  case.  The  policy  might 
as  well  say  that  the  president  of  the  company  should  be  deeoiied  the 
president  of  the  assured.  *  *  "^  Such  a  clause  is  no  part  of  a  con- 
tract. It  is  an  attempt  to  reverse  the  law  of  agency,  and  to  declare 
that  a  party  is  not  bound  by  his  agent's  acta  Whether  one  is  an 
agent  of  another  is  a  question  of  mixed  law  and  fact,  depending  on 
the  authority  given  expressly  or  impliedly,  and  when  a  contract  is, 
in  fact,  made  through  the  agent  of  a  party,  the  acts  of  that  agent  in 
that  respect  are  binding  on  his  principal:"  Indiana  Insurance  Co. 
Ts.  Hartwell,  100  Ind.,  566. 

In  the  case  in  hand,  we  are  of  opinion  that  there  is  evidence  in 
the  record  which  tended  to  prove,  and  from  which  the  court  or  jury 
might  reasonably  infer,  that  Bosenkrans  was,  and  continued  to  be, 
in  fact  and  in  law,  the  duly  authorized  agent  of  appellant,  and  not 
of  the  assured. 

The  last  point  made  by  appellant's  counsel  which  needs  to  be  con- 
sidered under  the  rules  of  law  applicable  to  this  case,  is  thus  stated: 
'*  There  was  no  evidence  whatever  of  the  value  of  the  house,  or  of 
the  furniture  that  was  burned.  No  evidence  that  either  was  of  any 
value.  There  is  an  entine  absence  of  proof  upon  this  question."  The 
point  thus  made  by  counsel  seems  to  be  sustained  by  the  record  of 
this  cause.  If  the  question  of  excessive  damages,  or  of  error  in  the 
assessment  of  the  amount  of 'appellee's  recovery,  had  been  properly 
saved  in  the  record,  and  presented  here  by  a  proper  assignment  of 
error,  appellant  might,  perhaps,  have  been  in  condition  to  complain 
here  of  the  assessment  of  appellee's  damages;  but  this  point  we 
need  not  and  do  not  decide,  as  the  question  is  not  before  us.  All 
that  we  need  to  decide  is  that,  upon  the  case  made  by  the  evidence 
set  out  in  appellant's  demurrer,  appellees  were  entitied  to  at  least 
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nominal  damages  Where  there  is  a  demurrer  to  evidence  and  a 
joinder,  the  court  may  have  the  damages  assessed  by  the  jury  condi- 
tionally, or  the  jury  may  be  discharged,  leaving  the  damages  to  be 
assessed  by  another  jury  should  the  demurrer  be  overruled:  An- 
drews YB.  Hammond,  8  Blackfd.,  540;  Lindley  vs.  Kelly,  42  Ind., 
294;  Strough  vs.  Grear,  48  Ind.,  100. 

In  the  case  under  consideration  when  appellant  demurred  to 
appellee's  evidence,  the  jury  was  discharged,  leaving  the  damages  to 
be  assessed  by  another  jury  if  the  demurrer  should  be  overruled. 
The  record  shovTS  that,  after  the  demurrer  to  the  evidence  was  over* 
ruled,  the  assessment  of  appellee's  damages  was  submitted  to  the 
court,  neither  party  asking  for  a  jury.  The  record  is  silent  as  to 
whether  or  not  any  evidence  was  heard  by  the  court  on  the  question 
of  appellee's  damages. 

In  such  a  case,  we  must  presume,  in  aid  of  the  finding  and  judg- 
ment, that  all  proper  and  necessary  evidence  was  heard  by  the  court 
on  the  question  of  the  assessment  of  appellee's  damages. 

We  have  found  no  error  in  the  record  of  this  cause. 

Judgment  affirmed  with  costs. 
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SUPEEME  COUBT  OP  OHIO, 


CROSS 

vs, 

ARMSTRONG*J 


Section  3,628  of  the  Eevised  Statutes,  which  provides  that  a  person  may  effect 
insurance  on  his  life  for  benefit  of  his  widow  oi  children,  and  the  amount 
of  insurance  coming  due  shall  be  payable  to  such  widow  or  children 
^  I  exempt  from  claims  of  the  representatives  and  creditors  of  such  person, 

[  but  the  amount  of  annual  premiums  shall  not  exceed  one  hundred  and 

)  I  fifty  dollars,  and  in  case  of  excess  there  shall  be  paid  to  the  beneficiaries 

I  1  sucn  portion  of  the  insurance  as  the  sum  of  one  hundred  and  fifty  dollars 

i  I  will  bear  to  the  whole  annual  premium,  and  the  residue  to  the  representa- 

tives of  the  deceased,  applies  as  well  to  a  policy^  issued  by  a  company  .or- 
ganized and  conducted  outside  the  limits  of  Ohio  as  to  a  policy  issued  by 
a  company  of  this  State, 
lu  a  suit  brought  against  the  company,  by  the  widow  of  such  insured  person, 
upon  a  policy  in  which  she  is  named  as  the  beneficiary,  in  a  court  in  the 
State  where  such  company  is  located,  and  in  which  suit,  by  direction  of 
I  \  the  court,  the  company  brings  into  court  a  sum  of  money  sufficient    to 

i  [  satisfy  the  amount  due  on  the  policy,  and  obtains  an  order  requiring  the 

!  administrator  resident  of  Ohio,  to  appear  and  interplead  with  such  widow 

as  to  their  respective  claims  under  the  policy,  service  in  Ohio  of  copy  of 
'  I  such  order,  and  of  citation,  upon  such  administrator,  does  not  give  the 

I  court  jurisdiction  of  his  person,  and  a  judgment  in  the  action   purporting 

•  to  debar  him  from  any  claim  or  right,  as  against  such  widow,  is,  as  to 

!  him,  void. 

f 

The  action  below  was  commenced  by  the  filing  in  the  court  of 
common  pleas  of  a  petition  which,  in  substance,  alleges :  that  the 
plaintiff  is  the  administrator  of  William  Armstrong;  that  the  assets 
are  insufficient  to  pay  the  debts,  and  that  the  defendant  is  the 
widow  of  the  deceased.  The  intestate,  April  26,  1870,  effected  an 
insurance  upon  his  life  for  the  sum  of  $10,000,  in  the  Provident  Life 
and  Trust  Company,  of  Philadelphia,  Pa.,  then  doing  business  in 

*  Decision  rendered,  Jannary  17,1887. 
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Ohio  as  an  insurance  company,  and  caused  the  policy  to  be  made 
payable  on  its  face,  to  his  wife,  PoUy  Armstrong,  the  defendant. 
By  the  terms  of  the  policy,  the  aissured,  William  Armstrong,  agreed 
to  pay,  and  did  annually  pay,  the  sum  of  $594,  yearly  premium 
for  such  insurance,  from  the  date  of  the  policy  until  the  time  of 
his  death,  which  occurred  March,  1879.  The  intestate  at  the  time 
of  his  death,  held  the  policy  in  his  possession,  at  his  domicile  in 
Ohio.  The  deceased,  the  plaintiff,  and  the  defendant,  were  always 
citizens  of  and  domiciled  in  this  State.  After  the  death  of  the 
assured,  the  defendant  obtained  possession  of  the  policy,  coUected 
of  the  company  the  entire  amount  secured  thereby,  and  surren- 
dered it  to  the  company;  and  she  now  holds  the  sum  of  $7,475.75 
of  the  $10,000  received  by  her,  for  the  use  of  the  plaintiff,  as  the 
representatiTe  of  the  deceased. 

To  this  an  answer  was  filed  which  alleges  in  substance : — 
First  That  the  Provident  Life  and  Trust  Company  is  a  corpora- 
tion organized  under  the  laws  of  Pennsylvania;  that  the  insurance 
contract,  mentioned  in  the  petition,  was  effected  in  that  State,  to 
be  performed  and  was  performed  in  that  State;  and  that  by  the 
laws  of  Pennsylvania,  and  by  virtue  of  the  contract,  the  right 
vested  in  the  defendant  to  receive  the  whole  of  the  insurance 
money  secured  by  the  policy  for  her  sole  use  and  benefit. 

Second.  That  July  25, 1879,  the  defendant  instituted  a  suit  in  a 
common  pleas  court,  of  the  city  of  Philadelphia,  upon  that  policy, 
against  the  insurance  company,  to  recover  the  $10,000  named 
therein;  that  before  plea  pleaded,  the  company  came  into  court,  and 
suggested  that  the  administrator  of  William  Armstrong  claimed  to 
have  some  interest  in  the  insurance  fund,  and  prayed  for  leave  to 
bring  the  money  into  court,  and  for  an  interpleader  between  the 
said  Polly  Armstrong  and  the  administrator  of  her  husband,  touch- 
ing their  rights,  respectively,  to  the  proceeds  of  such  insurance; 
that  such  leave  was  granted,  and  a  rule  entered  requiring  the 
administrator  to  show  cause  why  an  interpleader  should  not  be 
awarded  between  him  and  Polly  Armstrong  to  determine  their 
respective  rights  and  ownership  in  the  fund  .agreeably  to  the  laws 
of  Pennsylvania,  a  copy  of  which  rule,  tmder  the  seal  of  the  court, 
was,  pursuant  to  the  laws  of  Pennsylvania  and  the  practice  in  said 
court,  delivered  to  said  administrator,  at  the  county  of  Tuscarawas 
and  State  of  Ohio,  together  with  a  letter  from  the  attorney  of  the 
company  notifying  him  that  under  the  laws  of  that  State  it  was 
necessary  for  him  to    appear.     Afterward,  the  rule  being   made 
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absolute,  and  the  money  having  been  paid  into  court,  a  citation 
was  duly  issued  under  seal  requiring  and  summoning  the  admin- 
istrator to  appear  in  court  and  interplead,  and  notifying  him  that 
in  case  of  default  the  money  would  be  awarded  to  said  Polly,  and 
he  declared  estopped  and  debarred  from  any  further  right  or  daim 
therein,  which  citation,  pursuant  to  the  laws  of  Pennsylvania,  was 
duly  served  on  the  administrator  by  deHvering  the  same  to  him  at 
said  county  of  Tuscarawas.  The  administrator  not  appearing,  the 
court  adjudged  and  decreed  that  the  entire  fund  be  paid  to  Polly, 
and  that  the  administrator  be  estopped  and  debarred  from  all 
claim  to  any  part  of  said  fund  or  in  the  policy  of  insurance. 

To  this  answer  the  plaintiff  interposed  a  general  demurrer.  The 
court  of  common  pleas  overruled  the  demurrer  and  rendered  judg- 
ment for  defendant,  which  judgment  was  affirmed  by  the  district 
court.  To  obtain  a  reversal  of  these  judgments  the  petition  in  error 
is  £led  in  this  court 

H.  T.  Stockwell,  for  Plaint^  in  Error. 

J.  T.  ODoNNELL  and  Alehb  Cope,  for  Defendant  in  Error. 

Speab,  J. 

The  questions  arising  in  the  case  are  presented  by  the  demurrer 
to  the  answer.  It  will  be  observed  that  there  is  no  denial  of  the  alle- 
gations that  at  the  time  of  the  effecting  of  the  insurance  upon  the  life 
of  William  Armstrong,  he  and  the  defendant  were  residents  of  and 
domiciled  in  Ohio,  and  that  they  continued  to  so  reside  imtil  his  death, 
and  she  has  ever  since  resided  within  the  State;  that  the  premiums, 
$594  each  year,  were  wholly  paid  by  the  husband;  that  the  debts  of 
the  estate  are  over  three  thousand  dollars,  while  the' assets  are  not 
more  than  seven  hundred,  and  the  defendant  has  received  from  the 
insurance  company  the  entire  amount  of  the  insurance  money  cov- 
ered by  the  policy,  ten  thousand  dollars. 

The  claim  of  the  plaintiff  is  based  upon  the  statute  of  Ohio,  sec- 
tion 3,268,  while  the  defendant's  claim  is  that  the  rights  of  the 
parties  are  measured  by  the  laws  of  Pennsylvania,  the  place  where 
the  contract  was  mi^e  and  was  to  be  enforced,  and  that  those 
rights  have  been  adjudicated  upon  and  determined  by  the  decree 
and  judgment  of  the  court  of  common  pleas  of  Philadelphia,  set 
up  in  the  second  defense  of  the  answer.  It  is  urged  that  by  the 
common  law  the  contract  of  insurance  is  to  be  construed  by  the  law 
of  the  place  where  made;  that  the  law  of  that  place  governs  as  to 
the  nature,  obligation,  and  interpretation  of  the  contract;  that  when 
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the  plaintiff  would  have  no  right  of  action  by  the  law  of  the  State 
where  the  contract  was  made  and  to  be  performed,  he  can  have 
none  here,  and  that  by  the  laws  of  Pennsylvania  and  by  virtue  of 
the  contract  the  right  vested  in  the  defendant  to  receive  for  her 
own  exclusive  use  the  whole  of  the  money  secured  by  the  pohcy. 

Assuming,  without  holding,  that  the  Liw  of  Pennsylvania  is  suffi- 
ciently pleaded  in  the  answer,  and  that,  unless  the  question  is. 
determined  by  the  statute  referred  to,  the  claim  made  by  the  de- 
fendant as  to  the  effect  of  the  law  of  Pennsylvania  upon  the  rights. 
of  the  parties  here  is  conclusive,  how,  if  at  all,  are  those  rights, 
affected  by  section  8,628  of  the  Revised  Statutes?  That  section 
reads  as  follows: — 

Any  peTSon  may  effect  an  insaranoe  on  his  life,  for  any  definite  period  of 
time,  or  for  the  term  of  his  natural  life,  to  innre  to  the  sole  benefit  of  his 
widow  and  children,  or  of  either,  as  he  may  canse  to  be  appointed  and  pro- 
vided in  the  policy ;  and  the  sum  or  net  amount  of  insurance  becoming  due 
yid  payable  by  the  terms  of  insurance  shall  be  payable  to  his  widow,  or  to- 
his  children,  for  their  own  use,  as  provided  in  the  policy,  exempt  from  all 
claims  by  the  representatives  and  creditors  of  such  person ;  but  the  amount 
of  premium  annually  paid  on  such  policy  shall  not  exceed  the  sum  of  one 
hundred  and  fifty  dollars,  and,  in  case  of  such  excess,  there  shall  be  paid  to 
the  beneficiaries  named  in  the  policy  such  portion  of  the  insurance  as  the 
sum  of  one  hundred  and  fifty  dollars  will  bear  to  the  whole  annual  premium, 
and  the  residue  to  the  representatives  of  the  deceased. 

In  obtaining  an  insurance  of  this  kind  the  manifest  intent  of  the 
husband  is  to  make  provision  for  those  dependent  upon  him,  a  pur- 
pose every  way  rightful  and  laudable.  It  is  to  be  done  by  applying,, 
from  year  to  year,  the  money  of  the  husband,  obtained  from  pro- 
ceeds of  his  own  labor  or  otherwise,  to  the  future  use  and  benefit  of 
those  who  stand  in  such  relation  to  him  as  to  give  them  a  natural 
claim  to  his  efforts,  forethought,  and  bounty.  And  up  to  a  certain 
point,  as  to  expenditure;  such  provision  may  legally  be  made.  In 
the  same  spirit  our  laws  allow  to  the  widow  dower  in  lands,  use  of 
the  mansion  house  one  year,  a  homestead  right,  a  year's  support  out 
of  the  personalty,  a  given  proportion  of  the  residuum  after  debts  are 
paid,  and  certain  specific  articles  of  personal  property,  if  such  the 
deceased  possessed.  But  the  same  laws  recognize  others  as  having 
rights  as  regards  the  property  of  the  deceased.  The  creditors  are 
not  to  be  wholly  ignored,  even  though  there  be  a  needy  widow  and 
needy  children.  As  to  the  section  referred  toy  while  it  recognizes 
the  right  of  the  husband  to  make  provision  for  those  of  the  family 
who  may  survive,  to  the  extent  of  one  hundred  and  fifty  dollars. 
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yearly  thus  invested,  it  also  proyides  that  as  to  insurance  effected 
by  payments  over  that  sum  it  shall  inure  to  the  legal  representa- 
tives. No  question  is  made  that  as  to  contracts  with  Ohio  compa- 
nies the  statute  would  apply.  Should  it  receive  such  construction 
as  to  confine  its  operation  to  that  class  of  contracts  ?  It  is  not 
doubted  that  it  is  competent  for  the  General  Assembly  to  enact  laws 
which  in  effect  forbid  citizens  of  the  State  from  resorting  to  the 
courts  of  sister  States  for  the  purpose  of  defeating  the  operation  of 
laws  of  Ohio  as  to  questions  which  affect  the  rights  of  other  citizens 
of  Ohio.  The  law  which  gives  to  a  debtor,  the  head  of  a  famUy  and 
not  the  owner  of  a  homestead,  an  exemption  as  against  a  daim  of  a 
creditor  in  attachment  where  the  sum  due  the  debtor  is  shown  to  be 
necessary  for  the  support  of  the  family,  is  a  law  of  that  kind, 
inasmuch  as  it  is  held  that  such  creditor  may  be  enjoined  from 
bringing  action  in  courts  out  of  Ohio  where  no  such  exemption  could 
be  permitted.  And  the  law  in  question,  if  it  applies  to  policies 
issued  by  companies  other  than  those  organized  in  Ohio,  is  a& 
inhibition  against  citizens  of  Ohio  placing  moneys  beyond  the 
reach  of  creditors  by  entering  into  contracts  with  insurance  compa- 
nies organized  out  of  this  State.  It  will  be  noticed  that  the  words 
of  the  statute  do  not  limit  its  application.  The  language  is  com- 
prehensive, and  in  terms  it  applies  to  all  contracts  of  insurance 
obtained  by  citizens  of  the  State.  Why  should  we  assume  that  the 
legislature  intended  that  if  the  company  happens  to  be  a  home 
company  the  statute  applies,  while  if  one  located  in  another  State  it 
does  not  apply?  Why  not  assume  rather  that  that  body  intended 
to  correct  the  mischief  which  the  very  enactment  of  the  statute 
raises  the  implication  then  existed?  It  is  but  the  ordinary  rule  to 
give  such  construction  to  statutes  as  will  advance  the  remedy  and 
correct  the  mischiel  Applying  the  law  only  to  home  companies 
would,  in  great  measure,  defeat  the  very  purpose  apparent  in  this 
legislation.  The  General  Assembly  must  be  assumed  to  have  at 
least  such  general  and  common  knowledge  upon  subjects  of  legis- 
lation as  is  possessed  by  citizens  at  large,  and  it  is  matter  of  com- 
mon information  that  the  great  proportion  of  policies  written  upon 
the  lives  of  citizens  of  Ohio  are  issued  by  companies  organized  out- 
side the  State,  and  there  is  little  doubt  that  this  was  true  in  a 
larger  sense  even  at  the  time  this  statute  was  enacted  (1847)  than 
it  is  now.  Statistics,  believed  to  be  reliable,  show  that  in  the  year 
1884,  out  of  about  fifteen  thousand  policies  and  certificates  written 
upon  the  lives  of  citizens  of  this  State  more  than  ten  thousand  were 
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written  by  foreign  companies,  and  out  of  thirty-three  millions  of 
dollaiB  gross  amount  covered  by  these  policies  and  certificates, 
nearly  twenty-five  millions  were  in  policies  issued  by  foreign  com- 
panies. It  is  probable  that,  prior  to  the  organization  of  the  various 
relief  and  aid  associations,  now  so  common,  the  disproportion  was 
greater  than  the  above  figures  show. 

The  parties  to  this  litigation  are  citizens  of  the  State  of  Ohio 
and  were  when  rights  under  this  policy  accrued.  Those  rights 
are  being  adjudicated  in  the  courts  of  Ohio.  Why  should  those 
courts  ignore  our  own  law,  or  make  it  subordinate  to  the  law  of 
another  State?  We  think  they  should  not.  To  do  so  would  permit 
a  citizen  largely  indebted  to  invest  his  capital  and  earnings  to  an 
unlimited  amount  for  the  benefit  of  members  of  his  family  in 
insurance  cortracts  in  distant  States,  thus  working  a  fraud  upon 
deserving  creditors  by  placing  such  sums  beyond  their  reach,  not- 
withstanding such  investments  would  be,  in  spirit,  a  plain  violation 
of  the  whole  policy  of  our  laws  regulating  the  respective  rights  of 
debtor  and  creditor.  Very  much  more  might  be  said  in  elabora- 
tion of  this  view,  but  we  deem  it  unnecessary  to  take  further  space, 
as  we  feel  confident  that  enough  has  been  indicated  to  m^e  it 
dear  that  the  demurrer  as  to  the  first  defense  of  the  answer,  was 
well  taken  and  should  have  been  sustained. 

Does  the  second  defense  set  up  in  the  answer  stand  in  the  way  of 
a  recovery?  The  contention  on  part  of  defendant  is  that  by  the 
judgment  of  the  Philadelphia  court  the  matter  in  issue  here  is  res 
adjudicata,  and  this  is  so  if  that  court  had  jurisdiction  of  the 
subject-matter  and  of  the  person  of  the  plaintiff.  The  record  shows 
that  the  service  on  the  plaintiff  was  by  delivering  to  him  in  Ohio 
a  copy  of  the  rale  of  court  requiring  him  to  show  cause  why  the 
court  should  not  give  direction  to  the  company  to  bring  the 
$10,000  owing  by  it  on  the  policy  into  count  and  why  he  should 
not  interplead  with  Mrs.  Armstrong  as  to  conflicting  rights  to  such 
money,  together  with  a  letter  from  the  company's  attorney  advising 
him  to  appear,  and  by  like  service  afterward  of  a  copy  of  a  rule 
absolute,  and  of  citation  to  appear  and  interplead.  Is  such  notice 
sufficient  to  require  an  Ohio  administrator  to  go  to  another  State 
to  litigate  in  the  courts  of  that  State  with  a  citizen  of  Ohio,  ques- 
tions arising  under  the  laws  of  Ohio  affecting  the  estate  which  he 
represents,  or  refuse  at  his  peril?  It  is  probable  that  no  injustice 
would  in  this  case  be  done  if  the  question  were  put  in  this  way: 
Oan  a  resident  of  Ohio  resort  to  the  courts  of  another  State  and 
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there  compel  an  administrator,  resident  of  Ohio,  and  deriving  his 
authority  from  the  courts  of  this  State  to  litigate  a  dispute  exist- 
ing between  them,  wherein  the  rights  of  the  administrator  depends 
upon  the  law  of  Ohio  for  the  express  purpose  of  evading  the  effect 
of  our  statute,  and  of  obtaining  a  judgment  which  would  be  con- 
trary to  the  law  of  the  domicile  of  both  ? 

It  is  urged  that  when  the  company  asked  that  an  interpleader 
be  awarded,  and  brought  the  money  owing  by  it  into  courts  the 
court  then  obtained  jurisdiction  of  the  fund,  and  from  that  time 
forward  the  proceeding  was  one  essentially  in  rem,  and  the  courts 
having  thus  obtained  jurisdiction  of  the  res,  and  having  given 
notice  according  to  the  laws  of  Pennsylvania  had  ample  power  to 
hear  and  determine,  and  having  bo  heard  and  determined,  the 
parties  are  bound  by  the  judgment.  That  such  proceeding  could 
be  in  rem  seems  a  novel  doctrine.  "  In  rem  "  is  understood  to  be 
a  technical  term,  taken  from  the  Boman  law,  and  there  used  to  dis- 
tinguish an  action  against  the  thing  from  one  against  the  person,  the 
terms  in  rem  and  in  personam  always  being  the  opposite,  one  of  the 
other;  an  act  in  personam  being  one  done  or  directed  against  a 
specific  person,  while  an  act  in  rem  was  one  done  with  reference  to 
no  specific  person,  but  against,  or  with  reference  to  a  specific  thing, 
and  so  against  whom  it  might  concern,  or  "  all  the  world."  A  pro- 
ceeding brought  to  determine  the  status  of  the  thing  itself,  the  par- 
ticular thing,  and  which  is  confined  to  the  subject-matter  in  specie, 
is  in  rem,  the  judgment  being  intended  to  determine  the  state  or 
condition,  and,  ipso  facto,  to  render  the  thing  what  the  judgment 
declares  it  to  be.  While  a  proceeding  which  seeks  the  recovery  of 
a  personal  judgment,  is  in  personam.  In  the  former,  process  may 
be  served  on  the  thing  itself  and  by  such  service  and  making 
proclamation  the  court  is  authorized  to  decide  upon  it  without  other 
notice  to  persons,  all  the  world  being  parties,  while  in  the  latter,  in 
order  to  give  the  court  power  to  adjudge,  there  must  be  service 
upon  those  whose  rights  are  sought  to  be  affected.  As  regards 
rights,  the  terms  signify  the  antithesis  of  "available  against  a  partidar 
person,"  and  "  available  against  the  world  at  large."  Thus  jura  in 
personam  are  rights  primarily  available  against  specific  persons, 
jura  in  rem  rights  only  available  against  the  world  at  large." 

Beyond  this,  a  judgment  or  decree  is  in  rem,  or  in  the  nature  of 
a  judgment  in  rem,  when  it  binds  third  persons,  such  as  the  sen- 
tence of  a  court  of  admiralty  on  a  question  of  prize,  or  a  decree  of 
other  courts  upon  the  personal  status  or  relation  of  the  party,  such 
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88  diasolation  of  marriage  contract,  bastardy,  etc.,  a  decree  in  pro- 
bate court  admitting  a  will  to  probate  and  record,  granting  admin- 
istration, etc.,  or  a  decree  of  a  court  of  a  foreign  country  as  to  the 
status  of  a  person  domiciled  there.  We  quote  from  Freeman  on 
Judgments  the  definition  of  judgment  in  rem  given  bj  that  author. 
"  An  adjudication  against  some  person  or  thing,  or  upon  the  status 
of  some  subject-matter,  which,  wherever  and  whenever  binding 
upon  any  person,  is  equally  binding  upon  all  persons."  In  contrast, 
a  judgment  in  personam  is,  **  in  form  as  weU  as  substance,  between 
the  parties  claiming  the  right;  and  thai  it  is  so  inter  partes  appears 
by  the  record  itself:"    Woodruff  vs.  Taylor,  20  Vermont,  66. 

From  all  which  it  appears  that  a  judgment  in  rem,  at  least  when 
against  any  thing,  may  bind  the  res  in  the  absence  of  any  personal 
notice  to  the  parties  interested,  but  a  judgment  in  personam,  as  we 
have  seen,  can  have  no  validity  except  upon  service  on  the  interested 
parties,  or  what  is  equivalent  to  ii  Why  was  the  Philadelphia 
action,  in  its  nature,  not  a  prpceeding  between  parties  claiming ' 
right  to  money  due  under  the  policy,  rather  than  a  proceeding  to 
determine  the  status  of  such  money  ?  If  it  was  the  former,  then 
the  efficacy  of  the  judgment  depended  upon  having  the  parties 
before  the  court  so  that  their  conflicting  claims  could  be  adjudi- 
cated; if  the  latter,  then  it  would  appear  to  be  one  wherein  the 
court's  judgment  would  have  been  effectual  and  conclusive  with- 
out reference  to  whether  the  parties  were  before  the  court  or  not, 
and  the  rights  of  both  of  them  could  have  been  as  well  settled  by 
the  filing  of  a  bill  by  the  insurance  company  and  the  bringing  of  the 
money  into  court,  and  without  the  presence,  by  service  or  appear- 
ance, of  either  of  the  parties  claiming  to  be  interested  in  the 
fond.  It  was  not  the  status  of  any  particular  money  that  was  to 
be  determined,  for  any  money  which  was  a  legal  tender  would 
have  effectually  satisfied  the  claim  of  the  party  receiving  it,  nor 
was  there  any  claim  primarily,  by  even  the  widow,  much  less  the 
administrator,  to  any  money  in  specie,  nor  did  either  the  company^ 
or  the  widow,  at  any  time,  claim  or  admit  that  the  administrator- 
had  any  money  or  property  within  the  jurisdiction  of  the  court,, 
or  valid  claim  to  any  subject-matter  sought  to  be  effected  by  the 
decree  to  be  rendered.  The  proceeding  was  clearly  one  of  inter- 
pleader, and  that  only. 

We  do  not  understand  that  an  action  in  personam,  simply  because 
a  debtor  brings  money,  the  right  to  recover  which  is  in  contention, 
and  gives  to  the  custody  of  the  court  a  sum  sufficient  to  discbarge 
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his  debt,  changes  into  an  action  in  rem,  or  that  an  interpleader 
suit  is,  in  its  nature,  a  proceeding  jn  rem.  In  the  Philadelphia 
case  the  company  could  have  begun  the  action  by  original  bill 
and  obtained  a  complete  standing  in  court,  if,  with  other  proper 
averments,  the  pleader  had  alleged  a  willingness  to  bring  the  money 
into  court.  Manifestly  the  action  thus  begun  would  not  have  been 
in  rem.  Then,  does  the  mere  fact  that  the  company  (the  debtor), 
being  sued,  voluntarily  dehvers  money  to  the  clerk  of  the  court 
rather  than  keep  it  in  its  own  safe,  or  to  its  credit  in  bank,  or  loaned 
upon  call,  change  the  action  from  one  in  personam  to  one  in  rem  ? 
We  think  not 

It  will  be  borne  in  mind  that  the  Philadelphia  suit  was  essentially 
unlike  an  attempt  to  reach,  by  process  of  attachment,  the  property 
of  an  absent  party.  It  was  rather  an  attempt  to  estop  the  adminis- 
trator from  claiming  any  recovery  against  the  company,  to  draw  the 
estate  of  William  Armstrong  to  a  distant  State  for  settlement,  and 
an  attempt  to  compel  the  administrator  to  litigate,  against  his  will, 
in  a  Pennsylvania  court  a  controvert  affecting  the  estate,  and  with 
another  resident  of  Ohio;  hence  the  class  of  cases  which  treat  pro- 
ceedings in  attachment  as  substantially  proceedings  in  rem  have  no 
application  to  the  case  at  bar. 

If  the  case  made  in  the  answer  cannot  be  treated  as  a  suit  in  rem, 
it  appears  dear  that  the  judgment  rendered  is  void  as  against  the 
administrator  for  want  of  jurisdiction  at  least  of  his  person.  No 
support  is  given  that  judgment  by  the  constitutional  provision  and 
the  act  of  Congress  of  1790,  passed  pursuant  to  it,  which  gives  in  all 
States  the  same  faith  and  credit  to  a  judgment  of  a  State  as  it  has 
by  law  or  usage  in  the  courts  of  the  State  where  rendered;  for,  what- 
ever strict  construction  was  given  that  provision  by  the  earlier 
decisions,  it  is  now  well  settled  that  pai&es  sought  to  be  affected  by 
a  judgment  rendered  in  another  State  are  not  precluded  from 
showing  that  the  court  wherein  the  action  was  pending  had  no  juris- 
diction either  of  subject-matter  or  of  the  person,  for  in  order  to 
entitle  a  judgment  rendered  to  such  full  faith  and  credit  the  court 
must  have  had  jurisdiction  as  well  of  parties  as  of  subject-matter. 

The  law  on  this  point  is  well  stated  by  Johnson,  J.,  in  Pennywit  vs. 
Foote,  27  Ohio  St.,  618,  as  follows:  "From  a  careful  review  of 
numerous  cases,  we  find  the  rule  now  well  settled  that  neither  the 
constitutional  provisions,  that  full  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records,  and  judicial  proceedings  of 
every  other  State,  nor  the  act  of  Congress  passed  in  pursuance 
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thereof  prevents  an  inquiry  into  the  jurisdiction  of  the  court  in 
which  the  judgment  offered  in  evidence  was  rendered,  and  such 
a  judgment  may  be  contradicted  as  to  the  facts  necessary  to  give 
the  court  jurisdiction,  and  if  it  be  shown  that  such  facts  did  not 
exist,  the  record  will  be  a  nullity,  notwithstanding  it  may  recite 
that  they  did  exist,  and  this  is  true  either  as  to  the  subject-matter 
or  the  person,  or  in  proceedings  in  rem  as  to  the  thing."  The  State 
of  Pennsylvania  could  not  extend  its  sovereignty  into  the  State  of 
Ohio;  it  could  not,  in  an  action  in  personam,  compel  a  citizen  of  this 
State  to  respond  to  the  process  of  its  courts  served  in  this  State." 
No  BOTereignty  can  extend  its  process  beyond  its  own  territorial 
limits  to  subject  either  persons  or  property  \o  its  judicial  decisions. 
Every  exertion  of  authority  of  this  sort  beyond  this  limit  is  a  mere 
nullity,  and  incapable  of  binding  such  persons  or  property  in  any 
other  tribunals:  Story  on  Conflict  of  Laws,  §  539.  "  The  jurisdic- 
tion of  State  courts  is  limited  by  State  lines,  and  upon  principle  it 
is  difficult  to  see  how  an  ordet  of  court,  served  upon  a  party  out 
of  the  State  in  which  it  is  issued,  can  have  any  greater  effect  than 
knowledge  brought  home  to  the  party  in  any  other  way.  Mere 
knowledge  of  the  pendency  of  a  suit  in  the  courts  of  another  State 
without  service  of  the  process,  or  an  appearance,  is  not  sufficient  of 
itself  to  compromise  the  rights  of  the  party  in  this  State :"  Ewers 
VB.  Coffin,  1  Gushing,  23.  The  conclusion  we  have  reached  is  strength- 
ened by  a  consideration  of  the  policy  and  provisions  of  our  statute 
which  directs  in  what  county  an  administrator  may  be  sued.  Sec- 
tion 5,031  of  the  Revised  Statutes  provides  that  actions  against  an 
executor,  administrator,  guardian,  or  trustee,  may  be  brought  in  the 
coontj  wherein  he  was  appointed  or  resides,  in  which  case  summons 
niay  issue  to  any  county.  When  so  careful  a  provision  is  made  as 
to  the  situs  of  suits  against  administrators  in  this  State,  and  while 
nnder  the  section  referred  to,  this  widow  would  have  been  confined 
to  the  limit  above  indicated  in  the  bringing  of  an  action  in  Ohio  to 
settle  the  rights  of  the  parties  to  the  amount  due  on  the  policy,  it 
would  seem  strange  indeed  if  she  could,  by  choosing  a  court  in 
another  State,  compel  the  administrator  to  follow  her  there  to  de- 
fend the  claim  of  the  estate  he  represented.  We  are  of  opinion  thai 
the  demurrer  to  the  answer  should  have  been  sustained.  Judg- 
loents  reveraed. 
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SUPKEME  COUET  OF  NEBRASKA. 


WESTERN  HORSE  &  CATTLE    INS.  CO.) 

PUTNAM.* 

Evidence -was  offered  that  an  animal  lost,  if  of  a  kind  stated,  was  worth  |800, 
but  under  certain  stated  conditions  the  value  would  be  destroyed. 

Held,  That  a  verdict  based  on  such  hypothetical  testimony  will  not  be  dis- 
turbed if  no  other  evidence  of  value  is  given. 

The  policy  provided  that  if  upon  investigation  the  claim  for  loss  proved  cor- 
rect it  would  be  paid  in  a  specitied  time ;  also  that  no  animal  should  be  in- 
sured for  more  than  three-fourths  of  its  value,  and  if  found  insured  for 
more,  only  three-fourths  should  be  paid,  and  in  case  of  dispute  the  value  to 
be  determined  by  arbitration. 

Heldf  That  a  denial  of  the  validity  of  the  policy  was  a  waiver  of  arbitration. 

Babnes  Bbos.,  for  Plaintiff^. 

W.  E.  Gantt  and  W.  F.  Nobbis,  for  DefendarU, 

Reese,  J. 

This  wa43  an  action  on  a  policy  of  insurance,  executed  by  plaintiff 
in  error  to  defendant  in  error,  by  which  the  plaintiff  in  error  insured 
a  certain  jack — or  "  stallion  ass,"  as  it  is  termed  in  the  policy — ^for 
the  sum  of  $300,  the  real  value  for  which  was  stated  in  the  applica- 
tion for  insurance  at  $400.  The  petition  is  in  the  usual  form.  The 
answer  denies  all  the  allegations  of  the  petition,  except  the  issuance 
of  the  policy,  and  the  corporate  existence  of  plaintiff  in  error,  de- 
fendant below.  The  answer  contains  the  further  defense  that,  in 
order  to  induce  plaintiff  in  error  to  issue  the  policy  of  insurance, 
defendant  in  error  made  a  written  and  printed  application  for  said 
policy,  and  in  said  appUcation  falsely  and  fraudulently  represented 

*  Decision  rendered.  Nuvember  10. 18S6. 
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to  plaintiff  in  error  ihat  the  animal  to  be  insured  was  in  a  good 
state  of  health,  and  of  the  valae  of  $400,  *'  which  said  representa- 
tions, by  the  terms  of  said  polioj,  were  made  a  part  thereof,  and 
the  basis  upon  which  the  same  was  issued;  and  it  was  further  pro- 
Tided  by  the  terms  of  said  policy  that  should  said  representations 
proTe  feJse  and  fraudulent,  that  said  policy  should  be  void."  It  is 
aUeged  that  said  representations  and  statements  were  false  and 
^udulent;  that  the  animal  was  not  in  a  good  state  of  health,  but 
was  at  said  time  "  sick,  lame,  and  diseased,  and  for  more  than  five 
months  prior  to  said  date  had  been  diseased  with  a  large  sore  on 
one  of  his  forelegs;  that  it  was  not  of  the  value  of  four  hundred 
dollars,  or  any  other  sum,  because  he  was  unfit,  by  reason  of  said 
sickness  and  disease,  for  the  purpose  for  which  he  was  kept,  to  wit, 
as  a  stallion  ass,  and  could  not  get  colts, — ail  of  which  said  plaintiff 
knew  at  the  time."  It  is  alleged  that  defendant  falsely  and  fraud- 
ulently represented  that  the  animal  insured  was  only  six  years  old, 
when  in  fact  it  was  much  older, — so  old  as  to  be  worthless, — which 
defendant  in  error  well  knew;  that  said  false  representations  were 
made  to  procure  the  issuance  of  the  policy,  and  were  relied  on  by 
plauitiff  in  error;  that,  after  procuring  the  policy,  defendant  in  error 
failed  to  furnish  proper  and  suitable  stabling  for  the  animal  insured, 
but  kept  it  during  the  storms  of  winter  under  an  open  shed,  and  ex- 
posed to  the  storms  and  the  inclemency  of  the  weather,  and  by  rea- 
son of  the  disease,  old  age,  and  exposure  the  animal  died.  The 
reply  denied  all  the  allegations  of  the  answer.  A  jury  trial  resulted 
in  a  verdict  and  judgment  in  favor  of  defendant  in  error  for  the  full 
amount  of  the  policy.  The  insurance  company  prosecutes  error  to 
this  court. 

It  is  first  insisted  that^  by  the  allegations  of  the  answer,  the  value 
of  the  animal  was  put  in  issue,  and  that,  in  order  to  recover,  it  was 
necessary  for  defendant  in  error  to  establish  such  value  by  compe- 
tent evidence.  Upon  the  part  of  defendant  in  error  it  is  insist'ed 
that  the  value  of  the  property  was  not  in  issue,  but  that,  if  it  were, 
it  was  sufficiently  proved.  Conceding  that  the  value  of  the  insured 
property  was  in  issue,  we  must  hold  that  there  was  some  competent 
evidence  as  to  such  value.  J.  E.  Bennett,  a  witness  of  seventeen 
years'  residence  in  Dixon  County,  was  called  by  defendant  in  error 
for  the  purpose  of  proving  the  value  of  the  property.  He  showed 
himself  competent  to  testify  upon  the  subject  of  the  value  of  such 
animals.  He  had  never  seen  the  one  in  question.  A  hypothetical 
question,  fairly  reflecting  the  testimony   offered  by  plaintiff  as  to 


Digitized  by  LjOOQ IC 


200  Beport  of  Decisions.  [ JfarcA, 

the  condition  of  the  jack  at  the  time  of  the  insurance,  waa  pro- 
pounded to  him  in  connection  with  the  inquiry  as  to  the  value  of 
the  animal.  His  answer  was  that,  if  he  was  healthy, — a  straight, 
nice  jack,  otherwise  than  as  stated  in  the  interrogatory, — he  would 
be  worth  $800.  He  was  then  asked  what  would  be  the  effect  on  the 
capacity  of  such  an  animal  for  getting  foal  by  driving  him,  in  the 
spring  of  the  year,  350  miles  in  fourteen  days.  The  answer  was,  in 
substance,  that  he  would  be  worthless;  giving,  as  a  reason  for  his 
answer,  the  "change  of  climate  in  the  mare  season;"  and  that  not 
one  out  of  twenty-five  would  ever  get  a  colt,  but  that  he  would  be 
good  after  thai  Much  stress  is  laid  on  this  testimony  by  plaintiff 
in  error,  which,  it  is  claimed,  destroys  the  effect  of  the  testimony  of 
the  witness  wherein  he  fixes  the  valuation  at  $800.  We  do  not  so 
consider  it.  In  the  former  part  of  his  testimony  the  witness  refers 
to  the  general  valuation  of  the  property;  in  the  latter,  he  refers 
only  to  the  value  for  the  year  in  which  it  was  brought  to  the 
State.  It  may  be  true  that  the  testimony  is  not  of  very  great 
weight,  but,  in  the  absence  of  any  other,  it  was  sufficient  for  the 
jury  to  consider,  they  being  the  judges  of  its  weight.  No  testimony 
upon  the  question  of  value  was  introduced  by  plaintiff  in  error, 
except  in  a  general  way, — showing  his  condition,  failure  to  perform 
service,  etc., — while  the  proof  of  some  value,  introduced  on  the 
part  of  defendant  in  error,  was  abundant.  Some  testimony  was  ad- 
mitted as  to  the  value  of  such  property  in  the  market  in  Missouri, 
and  to  which  objection  is  made;  but,  if  there  was  error  in  admitting 
it,  it  was  Qlearly  without  prejudice  under  the  issues.  In  this  con- 
nection it  must  not  be  forgotten  that  the  only  issue  of  value  pre- 
sented by  plaintiff  in  error  was  as  to  the  worthlessness  of  the  prop- 
erty at  the  time  of  insurance,  as  tending  to  prove  fraud  on  the  part 
of  defendant  in  error  in  procuring  the  policy.  As  fraud  is  never 
presumed,  but  must  be  proved  by  the  party  alleging  it,  we  think 
there  was  sufficient  proof  of  value  to  sustain  the  verdict. 

The  policy  contains  the  following  condition  :  "  No  animal  shall  be 
insured  for  more  than  three-fourths  of  its  actual  value.  Whenever, 
in  case  of  loss,  it  shall  be  found  upon  investigation,  that  the  animal 
was  insured  for  more  than  that,  the  company  will  pay  the  insured 
only  three-fourths  of  such  actual  value,  and  no  more,  if  such  loss  be 
found  correct  and  just;  the  actual  value  to  be  determined  by  three 
disinterested  persons,  unless  agreed  upon  between  the  insured  and 
the  company."  It  is  iusLsted  that  this  condition  is  binding  upcm  the 
parties  to  the  policy,  and  the  court  erred  in  admitting  any  evidence 
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as  to  the  value  until  it  was  shown  that  the  oompanj  had  refused  to 
permit  the  value  to  be  fixed  and  determined  by  arbitration,  or  had 
in  some  manner  waived  the  condition. 

The  fifth  clause  of  the  policy  provides  that  *'  when  all  necessary 
documents  have  been  received,  the  company  will  cause  losses  to  be 
properly  investigated ;  and,  if  the  same  shall  prove  correct  and  justf 
wUl  settie  them  within  forty-five  days  after  the  establishment  of  such 
proof."  The  "  investigation "  provided  for  in  the  fifth  clause  is, 
without  doubt,  the  one  referred  to  in  the  fourteenth.  There  is  no 
suggestion  anywhere  in  the  pleadings  or  proof  that  the  plaintiff  in 
error  ever  sought  to  avail  itself  of  the  benefits  of  the  provisions  of 
the  policy  now  invoked  ;  but,  upon  the  contrary,  it  refused  abso- 
lutely to  pay  anything,  dedaring  that,  as  to  it,  the  policy  was  void. 

Had  it  been  ascertained  that  the  property  was  insured  for  more 
than  three-fourths  of  its  actual  value,  and  had  plaintiff  in  error  so 
notified  defendant  in  error,  and  had  it  acknowledged  its  obligation 
to  pay  the  correct  amount,  then  it  might  have  insisted  on  an  arbi- 
tration of  that  question.  Having  refused  to  pay,  without  claiming 
anything  under  the  article  in  question,  it  has  waived  any  right  to 
insist  upon  it  in  bar  of  the  action  :  May,  Ins.,  §  492;  Eobinson  vs. 
Georges  Ins.  Co.,  17  Me.,  131;  Goldstone  vs.  Osbom,  2  Car.  &  P., 
660;  Kill  vs.  Hollister,  1  Wils.,  129;  Thompson  vs.  Chamook,  8 
Term  R.,  139;  Street  va  Rigby,  6  Ves.,  815. 

Objection  is  made  to  the  fourth  instruction  given  to  the  jury.  It 
is  as  follows :  "  The  defendant  in  its  answer  alleges  and  claims  that 
it  is  not  liable  on  said  policy  for  the  reason  as  alleged,  tliat  the  de- 
fendant was  induced  to  assure  said  animal  by  the  false  and  fraudu- 
lent representations  of  plaintiff  as  to  the  age,  value,  soundness,  and 
health  of  the  animal  at  the  time  of  the  issuance  of  the  poHcy. 
This  is  denied  by  the  plaintiff  in  his  reply.  Defendant  further  al- 
leges that  said  ass  died  from  disease  contracted  prior  to  the  insur- 
ance, from  old  age  and  exposure,  and  that  the  animal  was  old  and 
worthless  at  the  time  of  the  taking  effect  of  the  policy.  The  allega- 
tions are  also  denied  by  the  plaintiff  in  his  reply,  and  these  are  the 
issues  for  you  to  determine."  It  is  said  that "  this  instruction  is 
misleading,  in  that  it  entirely  ignores  the  question  of  the  value  of 
the  property  insured."  From  a  careful  examination  of  the  answer, 
we  think  the  instruction  was  correct.  As  we  have  seen,  there  are 
but  two  lines  of  afifirmative  defense  presented  by  the  answer, — one, 
the  invalidity  of  the  policy  by  reason  of  the  false  representations  and 
fraud  practiced  by  defendant  in  error  in  procuring  the  execution  of 
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iihe  policy;  the  other,  negligence  in  caring  for  the  property  after  in- 
mirance.  The  question  presented  for  trial  was  the  liability  of  plaint- 
iff in  error  on  the  policy  for  any  sum  whatever. 

The  objection  to  instruction  No.  6  is  disposed  of  by  the  foregoing^ 
-and  no  further  notice  of  it  is  necessary. 

The  next  and  last  contention  is  that  *'  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to  law.''  The  testimony  was 
mainly  confined  to  the  issues  made  by  the  pleadings.  There  was 
sufficient  to  warrant  the  jury  in  finding  that,  at  the  time  of  the  in- 
•surance,  the  agent  of  plaintiff  in  error  was  at  the  house  of  defendant 
in  error;  that  he  examined  the  animal;  that  it  was  a  very  large  one, 
in  good  condition,  except  a  healing  sore  on  one  of  its  forelegs, 
(which  was  afterwards  cured),  and  that  the  animal  was  about  six 
years  old;  that  it  was  worth  more  than  the  sum  named  in  the  appli- 
cation for  the  x>olicy;  that  it  was  reasonably  well  cared  for,  and  died 
from  disease,  through  no  faiilt  or  negligence  of  defendant  in  error. 
There  being  sufficient  evidence  to  sustain  the  finding  of  these  facts, 
it  cannot  be  molested. 

The  judgment  of  the  district  court  is  therefore  affirmed. 
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SUPREME  COUET  OF  ILLINOIS. 


GOLDEN  RULE 
PEOPLE,  EX-  REL  S WIGERT,  ArorroB  op  State.  J 


A  relief  aooiety  where  the  object  is  the  benefit  not  of  widows  of  deceased  mem- 

/  ben  or  members  who  have  received  a  permanent  disability,  but  of  certain 

members  themselves,  and  the  appointee  of  the  insored,  must  be  deemed  an 

ioBiiranee  company  and  not  a  benevolent  society,  within  the  statntes  of 

lUinois. 

Sheldon,  J. 
This  was  a  proceeding  by  information  in  the  nature  of  a  quo  war- 
ranto against  the  Golden  Rule  and  its  directors.      The  information 
contains  three  counts.    The  first  sets  forth  the  organization  of  the 
I  Qolden  Bule  as  a  body  corporate  under  the  general  incorporation 

Ikw  approved  April  18, 1872  (Rev.  Stat.  1874,  P.  290),  and  its  mode 
of  dojng  business,  and  avers  that  it  has  usurped,  and  now  usurps, 
power  and  franchises  not  conferred  by  law;  the  second  avers  that  the 
^'^^ration  has  wrongfully  and  without  warrant  pf  law  engaged  in 
^d  transacted  a  life  insurance  business,  and  is  therein  wrongfully 
''^'^ping  power;  and  the  third  count  sets  forth  that  it  has  unlawfully 
^'^'''ped  and  exercised  powers  and  franchises  in  respect  to  its  so- 
****od  «*  relief  fund,"  and  is  so  doing.    To  this  information  two  pleas 
^^  filed,  one  by  the  corporation  and  the  other  by  the  directors. 
7^  pleas  set  forth   all  the  facts  concerning  the  organization, 
^^^cts,  operation,  and  business  of  the  corporation,  its  constitution 
H^  by-laws,  etc,  and  deny  that  it  has  exercised  any  power  or 
i^ehise  not  warranted  by  law.     A  demurrer  was  sustained  to  the 

\  dleaa 

\  I. — — 

y  'DMltUm  nBd«red,  November  18,  1886. 
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The  defendants  have  appealed  to  this  court,  and  assign  for  error 
the  decision  of  the  circuit  court  in  sustaining  the  demurrer  and  enter- 
ing judgment  of  ouster. 

Among  the  objects  of  the  association  as  set  forth  in  the  pleas  are: 

Second,  to  aid  its  members  in  the  straggle  incident  to  life,  and  to  assist  its 
sick  and  distressed  members  in  every  way  they  may  be  suggested  by  a  refined 
hnmanity. 

Third,  to  establish  a  fand  by  voluntary  contributions  for  the  benefit  and 
relief  of  the  widows  and  orphans  of  deceased  members  ;  thereby  securing  the 
blessings  of  independence  to  those  who  otherwise  might  be  left  in  poverty. 

Fourth,  to  give  material  aid  to  those  who  through  a  long  series  of  years 
may  have  had  their  charity  drawn  ui>on  by  frequent  and  continued  contribu- 
tions, thus  securing  in  old  age  a  realization  of  mutual  aid  and  protection^ 

Section  1,  article  4  of  its  constitution  is. 

ARTICLE  4. 
Section  1.  The  supreme  council  shall  establish  by  voluntary  contributions 
from  the  members  of  the  order  a  relief  fund,  from  which,  upon  the  death  of  a 
member,  an  amount  not  exceeding  (1,500  shall  be  paid  to  such  person  or  per- 
sons as  shall  have  been  designated  by  such  deceased  member,  and  a  sum  not  to 
exceed  $1500  shall  be  distributed  in  accordance  with  the  custom  and  laws  of  the 
order,  and  the  subordinate  councils  shall  have  authority  to  establish  a  charity 
fund  by  voluntary  contributions  from  the  members  of  the  order,  to  be  devoted 
to  the  relief  of  worthy  distressed  members. 

In  section  2  of  the  by-laws  it  is  declared: 

Section  2.  The  relief  fund  shall  consist  of  contributions  received  from  the 
members  upon  the  death  of  a  member.  The  amount  so  raised  shall  be  distribu- 
ted as  follows :  Seventy-five  per  cent,  not  to  exceed  $1,500,  to  the  widow, 
orphan,  or  other  dependent,  as  deceased  member  shall  have  directed  in  his  or 
her  application  for  an  interest  in  said  fund,  and  25  per  cent,  not  to  exceed 
$500,  equally  between  the  two  members  holding  valid  and  existing  certificates 
next  in  number  both  above  and  below  the  number  of  the  certificate  of  such 
deceased  member. 

If  there  is  an  excess  in  the  amont  so  raised  it  shall  remain  in  the  relief  fund ; 
and  when  such  fund  contains  $2,000  then  it  shall  be  used  to  pay  the  beneficia- 
ries, and  no  contributions  will  be  asked.  Out  of  the  amount  contributed  for 
the  relief  fund  the  supreme  council  may  appropriate  a  sum  not  to  exceed  10 
per  cent  to  the  expense  fund  of  supreme  council.  The  supreme  council  shall 
cause  to  be  paid  to  the  beneficiaries  of  deceased  members  the  contributions 
received  within  sixty  days  after  due  notice  of  death. 

The  form  of  application  for  an  interest  in  the  relief  fund  given  in 
the  pleas,  after  stating  that  all  answers  to  the  medical  examiner  are 
true,  proceeds:  "  I  desire  my  interest  in  said  fund,  being  a  sum  not 
to  exceed  $2,000,  of  the  amount  contributed  at  my  death,  to  be 
paid  as  follows:    75  per  cent,  not  to  exceed  $1,500  to ,  and 
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the  residue,  26  per  cent,  equally  to  those  persons  who  hold  valid  cer- 
tificates in  the  relief  fond  department  numbered  next  above  and 
next  below  the  number  of  my  certificate.  I  declare  this  to  be  my 
last  will  and  testament  as  regards  my  interest  in  the  relief  funds 
of  this  order." 

The  pleas  give  the  form  of  the  certificate  issued,  whereby  the 
holder  is  declared  to  be  entitled  to  an  interest  in  the  relief  fund  as 
above  set  forth.  The  pleas  state  that  the  practice  of  the  supreme 
council  is  to  number  the  certificates  according  to  the  age  of  the 
member,  instead  of  the  order  in  which  the  applications  are  received, 
**  so  that  the  certificates  of  the  older  members  would  bear  numbers 
between  certificates  of  the  younger  members,  and  thus,  by  giving 
the  younger  members  of  the  fund  the  prospect  of  receiving  back 
some  part  of  the  contributions  made  by  them,  would  encourage 
them  to  contribute  thereto,  and  continue  their  membership  in  the 
order;  **  that  all  the  payments  which  are  required  to  be  made  by 
members  is  a  membership  fee  for  charter  members  of  five  dollars; 
for  subsequent  members  seven  dollars;  and  a  semi-annual  due  of 
fifty  cents,  which  are  devoted  exclusively  to  expenses. 

According  to  the  showing  of  the  pleas,  we  are  of  opinion  that  this 
corporation  is  in  the  exercise  of  powers  not  conferred  by  law.  A 
corporation  can  only  organize  under  this  act  above  mentioned  ^*  for 
any  lawful  purpose  except  insurance,"  section  1  of  the  act.  By  the 
last  clause  of  section  31  of  the  act,  it  is  provided  that  soci- 
eties intended  to  benefit  the  widows,  orphans,  heirs,  and  devisees  of 
deceased  members  thereof,  and  members  who  have  received  a  per- 
manent disabihty,  and  where  no  annual  dues  or  premiums  are  re- 
quired, and  where  the  members  shall  receive  no  money  as  profit  or 
otherwise,  except  for  permanent  disability,  shall  not  be  deemed  in- 
surance companies.  Here  is  the  strongest  implication  that  a  society 
doing  such  a  business  as  the  pleas  present  is  doing  an  insurance 
business,  and  that  it  is  to  be  deemed  an  insurance  company.  Not 
to  be  deemed  an  insurance  company  under  the  act,  it  must  be  in- 
tended to  benefit  the  widows,  orphans,  heirs,  and  devisees  of  deceased 
members  and  members  who  have  received  a  permanent  disability, 
and  where  the  members  shall  receive  no  money,  as  profit  or  other- 
wise, except  for  permanent  disability.  But  here  the  declared  object 
is  the  benefit  of  members;  and  the  pecuniary  benefits  are  enjoyed* 
not  by  the  widows,  etc.,  of  deceased  members<  and  by  members  who 
have  a  permanent  disability,  but  by  the  appointees  of  deceased  mem- 
bers, tibe  beneficiary  named  in  the  application  and  by  certain  of  the 
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members  generally,  and  not  by  members  who  had  received  a  per- 
manent disability. 

It  is  urged  that  there  are  no  assessments  made  on  members  to- 
pay  the  benefits;  that  the  relief  fund  is  constituted  solely  by  the 
voluntary  contributions  of  members.  When  a  death  occurs  of  a. 
member  entitled  to  the  benefits  of  the  relief  fund,  the  secretary  is 
required  to  give  notice  of  the  fact  to  each  member  of  the  Order  of  the 
Golden  Bule  who  is  asked  to  make  contributions  to  the  relief  fund,  but 
no  penalty  whatever  attached  for  not  contributing,  it  being  entirely 
voluntary  to  do  so  or  not  Although  there  be  no  compulsory  means- 
of  raising  the  relief  fund,  and  it  consists  solely  of  donations  made  as 
thus  stated,  there  is  certainly  expectation  that  the  fund  will  be 
raised,  and  when  raised  there  is  an  absolute  obligation  to  distribute 
it  to  the  persons  named.  The  relief  fund  forms  an  important  part 
of  the  society's  scheme,  and  is  doubtiess  a  main  inducing  reason  for 
becoming  a  member  of  it,  rendering  it  highly  improbable  that  it  will 
not  be  provided  in  the  mode  pointed  out  When  the  contributions, 
are  received,  75  per  centum  of  the  amount,  not  exceeding  $1,600,  is. 
required  to  be  paid  to  the  beneficiary  named  in  the  certificate  of  the 
member,  and  25  per  cent,  not  exceeding  $500,  is  to  be  divided 
equally  between  the  two  members  holding  certificates  numbered 
next  above  and  below  the  number  of  the  deceased  member's  certifi- 
cate. Although  the  constitution  of  the  society  provides  that  this 
amount  of  75  per  cent  shall  be  paid  to  such  persons  or  person  as. 
shall  have  been  designated  by  the  deceased  member,  and  the  certifi- 
cate states  that  it  shall  be  paid  over  to  the  person  named  in  such 
person's  application;  it  is  said,  the  person  named,  must,  under  the 
laws  of  the  order,  be  a  widow,  orphan,  or  dependent  The  founda- 
tion for  this  statement  appears  to  be  the  jirovision  in  the  by-laws 
that  the  money  shall  be  distributed  to  the  widow,  orphan,  or  other 
dependent  as  the  deceased  shall  have  directed  in  his  application. 
Even  under  this  provision,  a  dependent  may  be  designated,  and  a 
dependent  is  not  necessarily  of  the  class  of  persons  designated  in 
the  above-named  section  Sl^of  the  law  under  which  the  corporation 
was  created,  viz. :  widows,  orphans,  heirs,  and  devisees. 

But  passing  this  feature  of  the  payment,  the  requiring  of  the  25* 
per  cent  of  the  amount  to  be  paid  to  the  two  members  who  happen 
to  hold  certificates  next  in  number  to  that  of  deceased,  marks  the- 
transaction  as  unlawful  life  insurance  business,  as  to  be  deemed  such 
under  said  section  31  of  the  statute.  These  two  members  are  not 
members  who,  as  named  by  this  section,  have  received  a  permanent 


Digitized  by  LjOOQ IC 


1887.]  CMden  BnU  vs.  People,  ex  reL  BwigerU  207 

disability,  nor  are  they  members  who  ''  receive  no  money  as  profits. 
or  otherwise  except  for  permanent  disability."  They  become  enti- 
tled to  the  money  simply  by  chance,  from  holding  certificates  which 
happen  to  bear  certain  designated  numbers.  The  affiedr  is  in  the 
nature  of  a  wager-policy.  This  case  was  before  this  court  on  a  former 
occasion  (People  vs.  Gtolden.  Bule,  114  EL,  23),  and,  although  there 
was  there  involyed  but  a  question  of  practice,  we  took  occasion  there 
say  this  much  with  regard  to  the  merits  of  the  case:  '*  Although 
the  payment  of  dues  to  a  corporation  on  account  of  fees  or  assess- 
ments upon  its  members  may  be  purely  voluntary,  persons  may 
require  legal  rights  to  share  in  them  when  they  are  paid.  ♦  ♦  ♦ 
At  present  we  do  not  perceive  why  the  payment  of  a  premium  to 
one  who  holds  a  number  next  to  that  held  by  one  who  dies,  and 
solely  because  he  does  die,  is  not,  in  effect,  in  the  nature  of  a  wager 
upon  the  life  of  one  in  whom  the  party  thus  benefited  has  no  interest, 
and  why,  therefore  the  transaction  is  not  within  the  condemnation 
of  the  principle  announced  in  Guardian  Mui  Life  Ina  Co.  va  Hogan,. 
80  HL,  35.  And  see  also  to  like  effect  Conn.  vs.  Wetberbee,  105 
Mass.,  149;  State  by  Standard  Life  Ass'n,  38  Ohio  Si,  281." 

After  more  full  consideratioD  our  views  now  coincide  with  what 
we  then  said.  The  circumstances  of  the  relief  fund  not  being 
made  up  from  fees  and  assessments,  but  of  purely  voluntary  con- 
tributions, does  not,  in  our  opinion,  make  any  difference. 

Judgment  afiOrmed. 
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JOHNSON 

HOME  INS.  (X).*j 

It  iH  not  sufficient  in  the  complaint  to  merely  refer  to  the  copy  of  the  policy 
which  is  attached  as  an  exhibit,  to  show  the  natnre  of  tne  nroperty  in- 
sured, its  location,  and  the  term  of  insurance,  such  facts  should  be  specif- 
ically set  forth  in  ti^e  complaint  itself. 

Such  copy  of  the  policy  will  not  be  looked  to  on  demurrer  to  aid  the  suffi- 
ciency of  the  pleading. 

Nelijs  Cobthell  and  C.  P.  Abnold,  for  Plaintiff  in  Error, 
W.  J.  McIntybe  and  John  H.  Stmons,  for  Defendant  in  Error. 

Blaib,  J. 

The  sole  question  presented  for  the  decision  of  the  court  in  this 
case  is,  did  the  court  below  err  in  sustaining  the  amended  demurrer 
filed  by  the  defendant  in  eiTor  to  the  plaintiffs  petition. 

The  alleged  causes  of  demurrer  are  as  follows: — 

Pirsi  That  the  court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant or  the  subject  of  the  action,  for  the  reason  that  the  nature 
of  the  allegations  constituting  the  plaintiffs  cause  of  action,  as  set 
forth  in  said  petition,  are  such  that  they  are  properly  cognizable 
only  in  a  court  of  equity. 

Second.  That  there  is  a  defect  of  parties  plaintiff,  in  this,  that 
it  appears  upon  the  face  of  said  petition,  that  said  action  is  brought 
by  the  wrong  plaintiff,  and  that  John  S.  Purcell  and  W.  A.  Will- 
iams are  the  proper  parties  plaintiff,  and  are  necessary  parties  to 
said  suit 

♦  Opinion  filed,  April  21, 188S.  ^ 
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Third.  That  the  petition  does  not  state  facts  sufficient  to.  consti- 
tute a  cause  of  action. 

Assuming  that  the  pleader,  when  he  made  his  assignment  of  al- 
leged errors  in  the  order  given  above,  had  in  mind  and  fully  recog- 
nized the  truth  of  the  old  saying  that  the  best  of  the  wine  should 
always  be  reserved  for  the  last  of  the  feast,  I  will  consider  the  last 
assignment  lirst,  namely,  that  the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

Whether  the  old  rule  that  a  demurrer  only  admits  what  is  well 
pleaded,  or  whether,  as  decided  in  the  case  of  Stewart  vs.  Balder- 
son,  reported  in  10  Kansas,  that  under  the  code  practice,  every 
thing  stated  should  be  taken  as  true,  whether  well  pleaded  or  not, 
I  deem  it  lumecessary  in  this  case  to  discuss.  Let  it  suffice  for  me 
to  say  that  the  defendant,  by  his  demurrer,  admits  the  truth  of  the 
allegations  in  the  plaintiffs  petition,  at  least  in  so  far  as  is  neces- 
sary to  determine  the  question  raised,  if  no  farther ;  but  chal- 
lenges the  right  of  the  plaintiff  to  recover  upon  the  facts  stated. 

By  a  careful  examination  of  the  plaintiff's  petition,  I  am  fully  sat- 
isfied that  the  court  below  committed  no  error  in  sustaining  the 
defendant's  demurrer. 

The  first  defect  in  the  plaintiff's  petition  is,  that  it  wholly  fails  to 
state  the  kind  or  character  of  the  property  insured,  or  where  lo- 
cated, whether  on  American  soil  or  on  the  ever-burning  sands  of 
the  Desert  of  Sahara. 

The  pleader  contents  himself  by  merely  averring  that  on  the 
ninth  day  of  August,  A.  D.  1883,  at  the  town  of  Laramie  City  (now 
city  of  Laramie),  in  the  county  and  territory  aforesaid,  the  said  de- 
fendant upon  written  application,  first  duly  made,  in  consideration 
of  a  certain  premium,  to  wit :  "The  sum  of  twenty-eight  dollars  ta 
the  said  defendant  then  paid,  did  by  a  certain  policy  of  insurance 
of  that  date,  duly  executed,  insure  one  W.  A.  Williams  against  loss 
or  damage  by  fire,  to  the  amount  of  four  thousand  dollars,  a  true 
and  correct  copy  of  which  said  policy  of  insurance  is  hereunto  at- 
tached, marked  exhibit  *  A,'  and  is  hereby  made  a  part  hereof." 

It  will  be  observed  all  that  is  alleged  in  this  iJlegation,  is  that; 
on  the  day  named,  in  the  county  of  Albany,  that  the  defendant  in 
consideration  of  the  sum  of  twenty-eight  dollars,  did  insure  Will- 
iams (generally)  against  loss  or  damage  by  fire,  to  the  amount  of 
four  thousand  dollars.  Nor  does  it  appear  in  any  other  part  of 
the  petition  what  kind  of  property  was  insiired,  but  leaves  the  de^ 

TOL.  XVI.-14. 
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fendant  and  the  court  free  to  determine  for  themselves  whether  it 
was  real,  personal,  or  mixed,  and  where  located. 

The  only  other  remote  allusion  in  the  petition  to  the  property 
insured  is  as  follows :  ''  And  the  said  plaintiff  further  avers  that  af- 
terwards, on  the  eighth  day  of  September,  A.  D.  1883,  the  property 
insured  became  and  was  consumed  and  wholly  destroyed  by  fire.^ 

The  able  counsel  for  the  plaintiff  in  error  contended  in  his  argu- 
ment before  this  court,  that  inasmuch  as  the  policy  of  insurance 
discloses  the  character  of  the  property  insured,  its  location,  and 
the  country  and  territory  it  is  in,  that  ihe  defect  complained  of — ^if 
it  be  a  defect — ^is  cured;  particularly,  in  view  of  the  fact  that  the 
policy  of  insurance  is  made  by  an  express  averment  a  part  of  the 
petition.  This  contention  of  counsel  of  the  plaintiff  in  error  brings 
to  the  front  the  question,  whether  imder  our  code  the  pleader  can 
make  an  exhibit,  even  if  it  be  the  foundation  of  the  action,  a  part  of 
the  petition. 

Section  114  on  page  47,  of  the  compiled  laws  of  this  territory, 
reads  as  follows  : — 

If  the  action,  coanter-olaim,  or  set-off,  be  founded  on  acconnt,  or  a  note, 
bill,  or  other  written  instrument,  as  evidence  of  indebtedness,  a  copy  thereof 
must  be  attached  to  and  filed  with  the  pleadings. 

It  would  seem,  therefore,  from  the  wording  of  this  section,  that 
the  pleader  has  not  the  authority  of  the  statute,  nor  can  he  make 
an  exhibit  a  part  of  the  petition,  and  if  he  seeks  to  do  so  by  aver- 
ring that  it  is  a  part  thereof,  it  can  have  only  the  force  and  effect 
it  would  have  if  attached  to  and  filed  with  the  pleadings,  namely, 
as  evidence  of  indebtedness,  nothing  more,  nothing  less. 

It  has  been  repeatedly  held  that  the  copy  attached  and  filed  with 
the  pleadings,  forms  no  part  of  the  pleading,  and  that  the  exhibit 
will  not  be  looked  to  on  demurrer  to  the  pleading  to  aid  its  suffi- 
ciency^. Larimore  vs.  Wells,  29  Ohio  Si,  13;  Watkins  vs.  Brunt, 
53  Ind.,  208  ;  Cairo  &  Fulton  K  K  vs.  Parks,  32  Ark.,  131;  Boseling 
vs.  McFarlin,  38  Mo. 

To  grant  the  correctness  of  the  contention  of  the  counsel  for  the 
plaintiff  in  error,  would  be  to  say  that  the  omission  of  all,  or  of  any 
one  of  the  necessary  and  material  averments  required  in  a  petition 
to  constitute  a  cause  of  action,  can  be  supplied  by  reference  to  an 
exhibit  when  it  is  averred  that  the  exhibit  is  made  a  part  of  the 
pleading&  Surely  this  cannot  be  done.  The  petition  and  the  pe- 
tition alone,  must  state  the  necessary  and  material  facts  constitut- 
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ing  a  catiBe  of  action.  If  it  does  not,  it  must  be  held  bad  on  de- 
murrer: City  of  Los  Angeles  va  Signoret,  50  CaL,  298. 

The  Supreme  Court  of  Arkansas  has  held  that  a  reyiewing  court 
mil  look  at  an  exhibit  so  as  to  sustain  the  ruling  of  the  court  be- 
low on  demurrer  when  the  exhibit  is  made  a  part  of  the  record: 
Buckner  vs.  Davis,  29  Ark.,  .444;  also  Holman  ys.  Patterson,  29 
Ark,  357,  362.  But  I  know  of  no  State,  save  one,  in  which  it  has 
been  held  that  the  court  will  look  to  an  exhibit  to  supply  the  omis- 
sion of  a  material  allegation  in  the  petition,  even  though  the  ex- 
hibit can  be  and  is  made  a  part  of  the  petition. 

Again,  while  the  petition  alleges  that  it  was  on  the  ninth  day  of 
August,  A.  D.  1883,  that  the  policy  of  insurance  was  executed  and 
delivered  by  the  defendant  to  WULiams,  it  wholly  fails  to  state  for 
what  period  of  time  the  defendant  insured  Williams  against  loss 
and  damage  by  fire,  whether  for  one  day  only,  or  during  the  natural 
life  of  said  Williams,  or  the  existence  of  the  company,  or  both. 

This  omission,  I  hold,  is  fatal,  and  cannot  be  cured  by  fishing 
amongst  the  exhibits  to  ascertain  how  the  matter  is. 

Still  again :  The  petition  alleges  that  the  property  insured  was 
destroyed  by  fire  on  the  eighth  day  of  September,  A.  D.  1883,  but 
whether  the  policy  of  insurance  was  still  alive  and  in  force  on  that 
day,  or  whether  its  spirit  had  long  before  that  eventful  day  taken 
its  flight,  the  petition  is  as  silent  as  the  grave;  an  allegation  in  the 
petition  that  the  policy  of  insurance  was  in  full  force  and  effect, 
and  had  not  expired,  or  been  canceled  at  the  time  the  property  was 
consumed  by  fire,  is  an  indispensable  averment,  for  without  it  the 
plaintiff's  claim  of  right  to  recover  would  be  at  best  the  merest  de- 
lusion, even  if  no  demurrer  was  interposed. 

There  was  a  multitude  of  other  points  argued  and  assumed  by 
counsel  raised  by  the  defendant's  demurrer,  and  which  the  court 
was  asked  to  decide.  I  do  not  deem  it  necessary  or  prudent  to  do 
80.  Not  necessary  for  the  reasons  I  have  given  above,  it  being  too 
evident  that  the  judgment  of  the  court  below  must  be  affirmed. 
Not  prudent,  lest  a  like  atmospheric  phenomenon  should  be  again 
created,  as  one  of  the  counsel  who  argued  this  case  for  the  plaintiff 
in  error  declared  existed  when  he  exclaimed,  ^'that  the  very  atmos- 
phere was  fiUed  with  interrogation  points."  The  judgment  of  the 
court  below  sustaining  demurrer  affirmed. 

All  the  judges  concurred. 
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SUPREME  COURT  OF  WISCONSIN. 


Appeal  from  CourUy  Court,  Mihoauhee  County. 


SAVELAND 

vs. 

FIDELITY  &  CASUALTY  CO.* , 

Where  a  party  claims  compensation  from  an  accident  insurance  company  for  a 
period  during  whicli  he  was  unable  to  work  in  consequence  of  an  accident, 
and  the  policy  expressly  provides  for  compensation  for  the  period  of  con- 
tinuous total  disabiHtv  only,  an  instruction  to  the  jury  that  by  total  dis- 
ability was  meant  inability  to  do  substantially  all  kinds  of  his  accustomed 
labor  to  some  extent,  is  erroneous. 

March  14, 1884,  the  plainti£f,  by  occupation  a  merchant  grocer,  in 
Milwaukee,  in  consideration  of  $15  by  him  paid,  procured  of  the 
defendant  a  policy  of  insurance,  whereby  it  insured  the  pbdntiff  for 
the  term  of  twelve  months  ending  March  14, 1885,  and  issued  to 
him  its  policy,  wherein  the  defendant,  among  other  things,  agreed 
in  effect,  that  '^if  the  insured  shall  sustain  bodily  injuries,  *  *  * 
effected  through  external,  yiolent,  and  accidental  means,  which 
shall,  independently  of  all  other  causes,  immediately  and  wholly  dis- 
able and  prevent  him  from  the  prosecution  of  any  and  every  kind  of 
business  pertaining  to  his  occupation,  then,  on  satisfactory  proof  of 
such  injuries,  he  shall  be  indemnified  against  loss  of  time  thereby  in 
a  sum  not  exceeding  $15  per  week  for  such  period  of  continuous 
total  disability  as  shall  immediately  follow  the  accident  and  injuries 
aforesaid,  not  exceeding,  however,  twenty- six  consecutive  weeks 
from  the  time  of  the  happening  of  said  accident;"  which  policy  was 

*  DeeUion  renderedp  Norember  8, 1886.— FMm  N,  W,  RtporUr. 
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so  issaed  to  the  plaintifl^  '*  and  accepted  "  by  him,  *'  subject  to  all 
the  provisioiiB,  conditions,  limitations,  and  exceptions  "  therein  "  con- 
tained or  referred  to/'  among  which  were,  '*that  this  insurance  shall 
not  extend  to  any  bodily  injury  of  which  there  shall  be  no  external 
and  visible  sign  upon  the  body  of  the  insured;"  that  ''this  insurance 
shall  not  be  held  to  extend  to  *  *  *  any  case  of  *  *  *  personal 
injury,  unless  the  claimant  under  this  policy  shall  establish,  by 
direct  and  positive  proof,  that  the  said  ^  *  *  personal  injury  was 
caused  by  external  violence  and  accidental  means."  The  policy  con- 
tains a  large  nunA)er  of  exceptions  of  *' bodily  injuries  happening 
directiy  or  indirectiy  in  consequence  of"  certain  diseases,  infirmities, 
actions,  exposures,  and  employment  of  the  assured,  and  numerous 
limitations  and  conditions;  and  among  others,  this:  ''  The  insured 
shall  not  be  entitied  to  indemnity  for  disabling  injuries  beyond  the 
amount  of  his  ordinary  wages,  salary,  or  the  money  value  of  his  time 
during  the  period  of  continuous  total  disability,  not  exceeding 
twenty-six  weeks,  as  aforesaid." 

The  breach  alleged  in  the  complaint  in  this  action  upon  the  policy 
was,  in  effect,  that  June  19, 1884,  and  while  the  plaintiff,  in  the  ex- 
ercise of  ordinary  care,  was  about  his  regular  business  and  employ- 
ment, and  his  earnings  and  time  worth  $100  per  week,  he  was  acci- 
dentally hit  with  great  force  upon  his  instep  by  a  stick  of  wood 
thrown  by  some  party,  inflicting  an  outward  and  external  mark, 
breaking  through  the  flesh,  and  seriously  injuring  his  foot,  by  reason 
of  which  he  "  was  wholly  disabled  "  and  ''  unable  to  engage  in  any 
business "  for  the  first  week  thereafter,  and  was,  during  that  time, 
''confined  to  his  home  and  under  the  doctor's  charge;"  ''that  after- 
wards, by  means  of  great  exertion,  he  was  enabled  to  get  to  his 
buggy,  and  superintend  a  small  part  of  his  business,  but  was  almost 
whoUy  disabled  for  the  whole  period  of  twenty-six  weeks."  The 
answer  alleged,  in  effect,  that  the  proofs  of  loss  from  the  accident, 
furnished  by  the  plaintiff,  stated  a  "  total  disability  therefrom  for 
four  days,  and  no  more;"  that  the  defendant  tendered  to  the  plaintiff 
therefor  $15,  which  he  refused  to  receive,  and  which  the  defendant  , 
was  still  ready  and  willing  to  pay;  and  denied  all  other  allegations 
and  liability.  The  court  having  refused  to  nonsuit  the  plaintiff  at 
the  dose  of  his  testimony,  the  defendant  proved  the  tender  before 
the  commencement  of  the  action,  and  paid  the  money  into  court. 
Under  the  charge  of  the  court,  the  jury  returned  a  verdict  "  for  the 
plaintiff  in  the  sum  of  $135,  for  nine  weeks  at  $15  per  week."  The 
court  having  refused  to  set  aside  the  verdict  and  grant  a  new  trial. 
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judgment  was  entered  npon  the  same  in  fayor  of  the  plaintiff  from 
which  the  defendant  brings  this  appeal 

J.  E.  WiLDiSH,  for  Be^pondent,  Saveland. 

A.  G.  Weissebt,  for  Appellant^  Fidelity  &  Casualty  Comx>any. 

Cassodat,  J. 
The  cause  was  submitted  to  the  jury  on  the  theory  that  it  was  the 
object  of  the  policy  to  insure  the  plaintiff  against  accident,  and  to 
pay  the  plaintiff  what  the  company  had  agreed  to  pay  for  the  acci- 
dent he  had  receiyed,  if  by  that  accident  he  had  been  disabled  in 
any  way  from  prosecuting  ^e  busiDess  in  which  he  was  engaged; 
that  it  was  to  indemnify  the  plaintiff  ''  for  his  want  of  capacity  to 
prosecute  the  business  in  which  he  was  engaged;"  that  the  plaintiff 
was  "  entitled  to  recoyer,  at  the  rate  agreed  on  in  the  policy,  for  such 
time  as  by  reas«m  of  such  accident  he  "  was  *'  rendered  wholly  unable 
to  do  his  accustomed  labor,  that  is,  to  do  substantiaJly  all  kinds  of 
his  accustomed  labor  to  some  extent"  The  learned  trial  judge  was 
supported  in  such  theory  by  the  language  of  the  court  in  Sawyer  ya 
United  States  Casualty  Co.,  8  Amer.  Law  Beg.  (N.  S.),  233.  The 
clause  of  the  policy  there  involyed,  was  "  totaUy  disable  him  from 
the  prosecutiotx  of  his  usual  employment."  The  case  was  in  the 
superior  court  of  Worcester,  Massachusetts,  but  neyer  reached  the 
supreme  coiirt  of  that  State,  nor  do  we  find  it  referred  to  in  any 
subsequent  case  in  any  court.  That  case  apparently  followed  Hooper 
ys.  Accidental  D.  Ins.  Co.  (6  HurL  &  N.,  546),  where  the  clause  of  the 
policy  relied  upon  was,  "  aoy  bodily  injury  to  the  said  insured  of  so 
serious  a  nature  as  wholly  to  disable  him  from  following  his  usual 
business,  occupation,  or  pursuits;"  and  it  was  held,  in  effect,  that  a 
disability  which  incapacitated  the  assured  from  **  following  his  usual 
occupation,  business,  or  pursuits "  was  a  breach.  In  neither  of 
those  cases  was  the  language  of  the  policy  so  broad  and  sweeping 
as  in  the  case  at  bar.  The  language  of  this  policy  is  eyen  more 
sweeping  than  in  Bhodes  ys.  Railway  Pass.  Ins.  Co.  (5  Lan&,  77), 
where  it  was  held  that  there  could  be  no  recoyery  because  it  was  not 
shown  that  there  was  a  ''total  disability  to  labor."  In  that  case  the 
language  of  the  policy  was,  "accident  and  injury  which  totally  dis- 
abled and  preyented  from  all  kinds  of  business."  The  same  is  true 
with  respect  to  Lyon  ys.  Railway  Pass.  Assur.  Co.  (46  Iowa,  631), 
where  the  language  of  the  policy  was,  ''  while  totally  disabled  and 
preyented  from  the  transaction  of  all  kinds  of  business;"  and  it  was 
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held  that  sach  langaage  could  not  be  construed  to  mean  *'  partially 
disabled  from  some  lands  of  business." 

Here  the  plaintiff  was  only  entitled  to  recover  in  case  the  injury 
was  such  as  to  ''  wholly  disable  and  prevent  him  from  the  prosecu:- 
tion  of  any  and  every  kind  of  business  pertaining  to  his  occupation/* 
and  then  only  *'for  such  period  of  continuous  total  disability/'  not 
exceeding  the  amount  stipulated,  nor  '^  the  money  value  of  his  time 
during  the  period  of  continuous  total  disability,  not  exceeding 
twenty-six  weeks."  The  ordinary  object  of  a  policy  of  insurance  may 
be  such  as  stated  by  the  learned  trial  judge,  but  the  manifest  pur- 
pose of  this  policy  was  to  obtain  premiums  by  incurring  as  little 
risk  as  possible.  But  there  was  no  law  to  prevent  the  parties  from 
making  their  own  contract.  The  plaintiff  consented  to  and  made 
this  one.  He  camiot  repudiate  or  alter  its  conditions  in  the  day  of 
bis  calamity.  The  courts  are  powerless  to  make  a  new  contract  for 
biim ;  or  to  strike  some  words  from  the  contract  he  made  for  himself, 
and  insert  others,  and  thus  enlarge  the  risk,  in  order  to  meet  the 
exx>ectation  of  the  plaintiff  in  obtaining  policy.  This  we  should  be 
compelled  to  do,  in  order  to  sanction  the  charge  to  the  jury.  The 
plaintiff's  right  to  recover  is  necessarily  restricted  to  the  time  he  was 
wholly  disabled  and  prevented  ^'from  the  prosecution  of  any  and 
eTery  kind  of  business  pertaining  to  his  occupation." 

The  judgment  of  the  county  coiurt  is  reversed,  and  the  cause  ^is. 
remanded  for  a  new  trial. 
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SUPBEME  COURT  OF   ILLINOIS. 


NORTHWEST  FRN  BENEVOLENT  MUTUAL  AID^ 
ASSOCIATION 

MART  J.  HALL* 

A  finding  of  facts  in  a  court  below  snstained  by  an  appellate  court  is  binding 
on  this  court. 

Where  the  issue  was  whether  the  statements  of  insured  in  the  application  re- 
garding the  drinking  of  liquor  were  true,  questions  to  the  medical  exam- 
iner whether  the  application  would  have  been  favorably  passed  on  if  the 
answers  had  been  dmerent,  were  properly  objected  to. 

Appeal  from  a  judgment  of  the  appellate  court,  third  district,  af- 
firming a  judgment  of  the  circuit  court  rendered  in  favor  of  plaint- 
iff in  an  action  brought  by  a  widow  upon  a  certificate  of  membership 
in  a  mutual  aid  association. 

Messrs.  Weldon  and  Spenceb,  for  Appellant. 

Messrs.  Tipton  and  Bzayeb,  for  Appellee. 

Maobudeb,  J. 

This  is  an  action  of  assumpsit  brought  by  appellee,  who  is  the 
widow  of  one  Benjamin  T.  Hall,  deceased,  against  the  appellant  in 
the  Circuit  Court  of  McLean  County,  upon  a  certificate  of  member- 
ship in  appellant  company  bearing  date  September  27,  1884,  for  the 
sum  of  $2,000,  issued  to  the  said  Benjamin  T.  HalL  The  circuit 
court  after  a  trial  of  the  cause  by  agreement  without  a  jury,  ren- 
dered judgment  in  favor  of  appellee  for  $2,000  and  costs.  This  judg- 
ment upon  appeal  has  been  affirmed  by  the  appellate  court  of  the 
third  district,  and  appellant  company  prosecutes  its  further  appeal 
to  this  court 

The  certificate  in  question  was  in  effect  a  policy  of  insurance 
upon  the  life  of  the  deceased  Hall.    It  certifies  that  he  is  entitled  to 

•  opinion  filed,  NoT«mb«r  6. 1886. 
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all  the  rights  and  priyileges  of  membership  in  appellant  company, 
and  to  participate  in  the  beneficiary  or  relief  fond  of  the  association 
to  the  amount  of  $2,000,  '^  which  sum  or  sach  part  thereof  as  may 
be  collected,  as  specified  in  the  constitution  and  by-laws  of  the  asso- 
ciation, shaU  within  sixty  days  after  his  death  be  paid  to  his  wife, 
Iffary  J.  HalL"  It  also  recites  that  it  is  issued  upon  condition  that 
Hall ''  shall  comply  with  the  constitution  and  by-laws  of  the  associa- 
Hon,  and  that  the  statements  in  the  application  for  this  certificate 
fire  ^e."  Hall  died  December  4,  1884,  and  proofs  of  death  were 
made  by  January  2,  1885. 

The  application  referred  to,  which  was  signed  by  Hall,  contained, 
among  others,  the  following  questions  and  answers : — 

Ques.  Has  your  general  health  been  uniformly  good  for  the  past 
ten  years?    Ans.  Yes. 

Ques.  Do  you  use  alcoholic  or  other  stimulants  ?    Ans.  No. 

Ques.  If  so,  do  you  drink  regularly  ?    Ans.  Not  at  alL 

Ques.  Do  you  ever  get  drunk  ?    Ana  No. 

In  the  application  Hall  agreed  that  such  *'  application  and  dedar- 
ution"  should  be  the  basis  of  the  contract  between  him  and  the 
association,"  and  that  if  any  misrepresentation  or  fraudulent  or  un- 
true answers  have  been  made,  or  any  facts  which  should  have  been 
stated,  have  been  suppressed,  if  death  should  result  from  suicide," 
etc.,  then  the  agreement  should  be  yoid,  and  the  moneys  paid  should 
be  forfeited.  He  also  therein  declared  that  he  had  made  full  and 
correct  answers  to  all  the  questions  and  warranted  such  answers  to 
be  true  and  complete  statements  of  all  material  facts  within  his 
knowledge,  and  agreed  that  if  he  should  at  any  time  impair  his 
health  by  immoral  practices  or  the  excessive  use  of  alcoholic  stimu- 
lants or  narcotics,  the  contract  should  be  void. 

Upon  the  issues  made  in  the  case  the  questions  presented  for  the 
decisions  of  the  trial  court  were  purely  questions  of  fact  They 
were: — 

1st  Was  the  condition  of  health  of  the  insured  uniformly  good 
for  the  space  of  ten  years  next  before  his  application  for  membership  ? 

2d.  Were  the  habits  of  the  deceased  as  to  the  use  of  alcoholic 
liquors  such  as  to  amount  to  a  breach  of  his  contract  ? 

3d.  Did  the  deceased  commit  suicide  ? 

The  appellant  sought  to  show  that  Hall  poisoned  himself  by  tak- 
ing strychnine.  There  was  no  positiye  proof  that  he  had  taken  such 
a  poison.  There  was  proof  tending  to  show  that  the  pains  in  his 
head  of  which  he  complained,  and  the  spasms  which  immediately 


Digitized  by  LjOOQ IC 


218  SqMTl  0/  Dedaiona*  [March, 

preceded  hia  death,  may  have  been  caused  by  some  other  diseaae, 
not  the  result  of  strychnia  poison.  It  is  not  claimed  that  there  was 
any  examination  of  his  stomach  by  a  chemist  after  his  decease,  and 
the  expert  testimony  tends  to  show  that  such  an  examination  was 
the  only  absolutely  certain  test  of  the  presence  of  strychnine. 

The  questions  of  fact  so  presented  to  the  circuit  court  were  decided 
against  appellant  As  ihe  appellate  court  has  affirmed  the  judg- 
ment of  the  circuit  court,  it  must  of  necessity  have  found  that  the 
evidence  sustained  the  judgment  of  the  trial  court  Such  finding  is 
conciusiye  upon  us  :  G^rmania  Fire  Ins.  Co.  vs.  McKee,  94  HL,  98. 

The  appellant  did  not,  as  it  had  a  right  to  do  under  the  forty- 
second  section  of  the  practice  act,  submit  to  the  trial  court  "  written 
propositions  to  be  held  as  law  in  the  decision  of  the  case."  Where 
there  is  a  trial  before  the  court  without  a  jury,  in  order  to  present  a 
question  of  law  to  this  court  as  having  been  passed  upon  by  the 
court  below,  the  party  should  submit  propositions  of  law  to  the  trial 
court  AS  provided  for  in  the  section  referred  to  :  Tibbetts  vs.  Libby, 
97  HL,  552;  Hobbs  vs.  Ferguson's  Estate,  100  El.,  232.  As  this  was 
not  done,  there  is  nothing  for  us  to  consider  except  the  point  here- 
after stated. 

A  physician  who  was  the  medical  expert  of  appellant  was  asked 
several  questions  to  which  objection  was  ma4e  and  sustained.  They 
were  in  substance,  whether  Hall's  application  for  membership  in  the 
association  would  have  been  favorably  passed  upon  if  it  had  been 
stated  in  such  application  that  he  drank  liquor. 

We  think  that  the  objections  to  these  questions  were  properly  sus- 
tained. The  real  issue  was  whether  the  statements  made  in  the  ap- 
plication were  true  or  false.  What  would  have  been  the  effect  if 
some  different  statement  from  that  therein  contained  had  been 
made  to  the  association  was  of  no  consequence.  The  witness  might 
give  his  opinion  on  a  matter  of  science  connected  with  his  profes- 
sion, but  he  could  not  be  allowed  to  state  his  views  of  the  manner 
in  which  others  would  probably  be  influenced  if  certain  specific 
facts  existed.  Testimony  called  for  by  questions  of  a  similar  char- 
acter has  been  held  to  be  improper  in  the  following  cases  :  Washing- 
ton Life  Ins.  Co.  vs.  Haney,  10  Kan.,  525  and  902;  Bawles  vs.  Amer- 
ican Mut  L.  Ina  Co.,  27  N.  ¥.,  282;  DarreU  vs.  Bederley,  1  Holt, 
283;  Campbell  vs.  Bichards,  5  Bam  and  Ad.,  840. 

The  judgment  of  the  appellate  court  is  afiOrmed. 
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SUPREME  COTJKT  OF  IOWA. 


Appeal  from  District  Court,  Page  County. 


BOYD 

vs. 

CEDAR  RAPIDS  INS  CO.*j 

A  statute  provided  that  witMn  thirty  days  prior  to  the  maturity  of  a  note 
given  for  the  premium  the  company  should  serve  a  notice  that  it  was  due, 
or  to  become  due,  and  unless  paid  within  thirty  days  ''  his  policy  will  be 
suspended.  The  company  may  state  in  said  notice  the  amount  which  will 
be  due  *  *  and  also  the  amount  necessary  to  pay  the  customary  short 
rate  *  *  up  to  the  time  the  policy  is  suspended,  under  the  notice  in 
order  to  cancel  the  risk." 

Held,  That  the  word  "may"  was  not  merely  permissive,  but  expressive  of  a 
8tei>  that  was  necessary  to  the  exercise  of  the  right  of  suspension.  Uuless 
notice  of  the  required  amount  of  short  rates  was  also  given,  the  policy  will 
not  be  suspended. 

HM,  That  application  for  an  extension  of  time  on  the  note  did  not  affect  the 
case. 

Hid,  That  refusal  to  pay  a  loss  on  the  ground  of  non-payment  of  premium  is 
a  waiver  of  proofs. 

Deacon  &  StoTR^  for  Appellant. 

Stookton  &  ExENAN,  for  Appellee. 

Adams,  C.  J. 

The  defendant  set  up  as  a  defense  that  the  plaintiff  at  the  time  of 
the  loss,  was  in  default  bj  reason  of  the  non-payment  of  bis  note 
given  for  the  premium  on  the  poUoy ;  and  also  that  the  plaintiff  bad 
failed  to  serve  upon  the  defendant  proof  of  the  loss,  as  required  by 
tbe  policy.  The  two  matters  of  defense  will  be  considered  in  their 
order. 

•  DooUloa  rendered,  Deoember  14, 1886. 
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1.  The  policy  provides  that  '*  the  company  shall  not  be  liable  for 
any  loss  or  damage  that  may  occur  to  the  property  herein  mentioned 
-while  any  promissory  note  given  for  the  premium  remains  past  due 
and  unpaid."  The  facts  relied  upon  by  the  defeneant  apx>ear  to  be 
that  prior  to  the  loss  the  plaintiff  had  given  his  promissory  note  for 
the  premium,  and  that  the  same  was  past  due  and  unpaid  at  the 
time  of  the  los&  The  plaintiff  claims,  however,  that,  notwithstand- 
ing such  fact,  the  policy  was  not  suspended,  because  the  defendant 
had  not  given  the  notice  required  by  the  statute  as  a  condition  pre- 
cedent to  the  exercise  of  its  rights  to  dedare  the  policy  suspended. 
The  provision  of  statute  upon  which  the  plaintiff  relies  is  to  be  found 
in  chapter  210  of  the  acts  of  eighteenth  general  assembly,  and  is  in 
these  words:  ''  Within  thirty  days  prior  to,  or  at  any  time  after,  the 
maturity  of  any  note  or  contract,  *  *  *  whore  the  time  of  payment 
is  fixed  in  the  contract  given  for  the  premium  on  any  policy  of  in- 
surance, such  company  or  association  shall  serve  a  notice  in  writing 
upon  the  insured  that  his  note,  or  any  installment  thereof,  is  due,  or 
to  become  due,  *  *  *  and  that  unless  payment  is  made  witliin  thirty 
days,  his  policy  will  be  suspended.  The  company  or  association 
may  state  in  said  notice  the  amount  which  will  be  due  on  the  note 
or  contract,  and  also  the  amount  necessary  to  pay  the  customary 
short  rates,  including  the  expense  of  taking  the  risk,  up  to  the  time 
the  policy  will  be  suspended,  under  the  notice,  in  order  to  cancel 
the  policy." 

The  evidence  tended  to  show  that  the  defendant  gave  the  plaintiff 
notice  of  the  maturing  of  his  note  vnthin  the  time  provided  by 
statute,  and  more  than  30  days  before  the  loss,  and  that  the  note  re- 
mained unpaid  at  the  time  of  the  loss.  It  does  not  appear,  however, 
that  the  notice  contained  any  statement  of  the  amount  necessary  to 
pay  the  customary  short  rate,  in  order  to  cancel  the  policy.  But 
the  defendant  insists,  in  the  first  place,  that,  under  the  statute,  it 
was  not  necessary  that  the  notice  should  contain  such  statement; 
and,  in  the  second  place,  that  if  the  notice  should  have  contained 
such  statement,  it  was  waived  by  plaintiff,  because  he  applied  for  an 
extension  of  time  on  his  note,  which  application  was  inconsistent 
with  a  desire  to  pay  the  short  rate,  and  let  his  policy  be  canceled. 

As  to  the  necessity  of  such  statement  in  the  notice,  it  is  to  be 
observed  that  the  statute  provides  that'  the  company  may  state  in 
the  notice  the  amount  necessary  to  pay  the  customary  G^ort  rates, 
etc.  The  defendant  insists  that  the  provision  is  merely  permissive, 
and  not  obligatory,  as  shown  by  the  use  of  the  word  "  may."    But, 
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in  our  opinion,  this  position  is  not  sound.  The  object  of  the  provis- 
ion is  to  give  the  defendant  a  right  to  dedare  the  policy  suspended. 
Nothing  is  in  fact  obligatory;  not  even  the  giving  of  notice  of  the 
maturing  of  the  notes»  unless  the  company  desires  to  declare  the 
policy  suspended.  Viewing  the  matter  in  this  light,  we  see  nothing 
inconsistent  in  the  legislature's  providing  what  the  company  may  do 
aa  a  condition  precedent  to  the  exercise  of  such  right.  If  it  does> 
nothing,  the  policy  simply  remains  in  force,  and  the  note  given  for 
premium  remains  in  force.  The  company  may  prefer  this,  rather 
than  take  any  step  with  a  view  to  suspension,  because  the  insured, 
if  he  should  not  be  able  to  pay  his  premium  note,  and  should  see 
that  his  policy  is  about  to  be  suspended,  might  prefer  to  demand 
cancellation,  and  escape  by  payment  of  the  short  rate.  But  where 
the  company  prefers  to  take  steps  with  a  view  to  suspension,  it  is 
proper  that  the  insurer  should  be  informed  as  to  what  the  short  rate 
would  be,  that  he  may  know  what  his  rights  are,  and  what  his  inter- 
est required  him  to  do  under  the  circumstances. 

It  is  insisted  by  the  defendant  that  the  difficulty  of  determining^ 
with  accuracy,  what  the  amount  would  be  which  it  would  be  necess- 
ary for  the  insured  to  pay,  in  order  to  cancel  is  so  great  that  it 
would  be  a  hardship  on  the  company  to  require  it  to  state  the  ex- 
act amount  in  the  notice,  in  order  to  give  it  a  right  to  declare  a 
suspension.  It  is  not  to  be  denied  that  whatever  amount  might  be 
stated,  the  insured  would  have  a  right  to  contest  the  amount,  if  he 
desired  to  cancel,  and  perhaps,  if  the  amount  which  should  be  stated 
in  a  notice  should  be  too  large,  such  statement  would  not  be  deemed 
a  proper  compliance  with  the  statute.  But  the  statute  certainly  con- 
templates that  it  can  be  stated,  and  we  do  not  think  that  the  com- 
pany's right  to  declare  a  suspension  so  very  important  to  it  that  we 
should  be  justified  in  giving  much  weight  to  the  defendant's  argu- 
ment based  upon  this  ground. 

Having  reached  the  conclusion  that  the  defendant  should  have  em- 
braced in  its  notice  to  the  plaintiff  a  statement  of  the  amount  of  the 
short  rate,  etc.,  we  come  to  consider  whether  the  plaintiff  is  ia  a- 
position  to  take  advantage  of  this  defect  after  having  applied  for  an 
extension.  On  this  point  we  have  to  say  that  we  a^e  unable  to  see 
that  the  application  indicates  anything  except  that  the  insured  felt 
unable  to  pay  at  that  time,  and  wished  to  continue,  if  he  could  be 
indulged  witih  an  extension.  He  was  not  in  fact  indulged,  and  the 
circumstances  were  apparently  such  as  to  render  it  peculiarly  proper- 
that  he  should  be  promptly  informed  of  the  conditions  upon  whick. 
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he  might  have  oanoellation.  In  our  opinion,  ihen^  the  fact  that  the 
plaintiff  applied  for  extension  is  not  one  which  can  aid  the  defendant. 

2.  We  come  next  to  consider  the  alleged  want  of  proof  of  loss.  It 
may  be  conceded  that  there  was  a  want  of  sach  prooL  Bat  the 
plaintiff  claims  that  the  defendant  waived  proof  of  loss  by  its  unqual- 
ified refusal  to  pay,  based  upon  facts  within  its  own  knowledge.  He 
relied  upon  Keenan  vs.  Missouri  State  Ins.  Co.,  12  Iowa,  187,  and 
Carson  vs.  German  Ins.,  62  Iowa»  433.  The  rule  as  contended  for  is 
not  denied  by  the  defendant,  but  its  position  is  that  it  has  no  appli- 
cation to  this  case,  because  the  plaintiff's  obligation  to  serve  proofs 
did  not  rest  alone  upon  the  contract  between  the  parties,  as  in  the 
cases  relied  upon,  but  upon  the  statute.  In  our  opinion,  however, 
the  defendant's  position  cannot  be  sustained.  Proofi9  of  loss,  where 
made,  are  solely  for  the  benefit  of  the  company.  We  think  that  the 
company  might  waive  what  is  solely  for  its  benefit,  whether  the  same 
is  provided  for  by  contract  or  statute.  Would  there  be  any  doubt 
about  this  if  there  had  been  an  express  agreement  of  waiver?  But 
an  unqualified  refusal  to  pay,  based  upon  facts  within  the  company's 
knowledge,  and  made  under  such  circumstances  as  to  justify  the  in* 
sured  in  believing  that  the  rendition  of  proofs  would  be  a  vain  act^ 
and  that  they  would  not  be  examined,  has,  we  believe,  always  been 
considered  equivalent  to  an  express  agreement  of  waiver. 

We  see  no  error,  and  the  judgment  must  be  aflSrmed. 
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SUPREME  COURT  OF  MICHIGAN. 


JError  to  Iosco. 


NURNEY 

FIREMAN'S  FUND  INa   C0.*| 

A  policy  proTision  that  no  action  shall  be  maintained  until  the  matter  in  dis- 
pute has  been  submitted  to  arbitration  at  the  request  of  either  party, 
where  no  request  for  arbitration  had  been  made,  will  not  bar  a  suit.  Such 
suit  is  a  revocation  of  the  agreement  as  to  arbitration  which  was  revoca- 
ble at  common  law. 

Henbt  &  CoBirviLLE  an£[  Atkinson  &  Vance,  for  Plardiff  and  AppeUanL 

Hanchett  &  Stabk,  for  Defendant. 

Shkbwood,  J. 

This  action  was  brought  to  recoyer  the  amount  of  a  loss  by  fire 
sustained  by  the  plaintiff,  under  a  policy  of  insurance  issued  to  him 
by  the  defendant,  upon  a  drug  store,  and  the  stock  of  drugs  therein, 
situate  in  the  village  of  Oscoda,  in  the  county  of  Iosco.  The  policy 
was  made  on  the  twenty-fifth  day  of  July,  1884,  and  to  continue  in 
force  one  year  thereafter.  The  fire  which  destroyed  the  property 
occurred  on  the  twenty-seventh  day  of  October,  1884,  and  the  next 
day  an  appraisal  was  made,  which  showed  the  loss  to  be  about  $3,- 
000,  while  the  insurance  upon  the  stock  and  store  amounted  to  but 
$1,200.  The  plaintiff's  books^  invoices,  and  papers  were  lost  by  the 
fire.  The  defendants  were  properly  notified  of  the  loss,  and  the 
defendants'  agent  came  to  Oscoda  several  times  to  adjust  the  loss, 
but  failed,  for  the  reason,  as  the  company  claims,  that  the  plaintiff  did 

*  Deoliion  rendered,  Noyember  17, 1888. 


Digitized  by  LjOOQ IC 


324  Report  of  Dedauma.  [March, 

not  famish  their  agent  with  the  proper  inyoices  and  other  paper? 
from  which  he  could  correctly  ascertain  the  lofi&  Plaintiff  claimed^ 
however,  his  invoices  and  papers  being  lost  in  the  fire,  he  furnished 
the  company  with  the  best  proofs  of  loss  he  could  under  the  circum- 
stances, and  after  repeated  negotiations  the  parties  failed  to  come  to 
any  adjustment  of  the  case,  and  the  plaintiff  brought  this  suit  to- 
recover  for  the  loss,  to  the  amount  of  his  policy,  on  the  twenty- 
fourth  day  of  Apnl,  1885. 

This  clause  appears  in  the  body  at  the  policy,  viz.:  "This  policy  i& 
made  and  accepted  in  reference  to  the  foregoing  and  following  terms 
and  conditions,  which  are  hereby  declared  to  be  a  part  of  this  con- 
tract, and  are  to  be  used  and  resorted  to  in  order  to  determine  the 
rights  and  obligation  of  the  parties  thereto."  The  policy  further 
provides  that  in  case  differences  shall  arise  concerning  the  amount 
of  any  loss  or  damage  by  fire,  after  proof  thereof  has  been  received 
in  due  form  by  the  company,  the  matter  shall,  at  the  written  request 
of  either  party,  be  submitted  to  the  judgment  of  two  competent  per- 
sons, to  be  mutually  appointed  by  the  assured  and  the  company, 
who,  in  case  of  disagreement^  shall  choose  a  third,  whose  award  in 
writing,  signed  by  any  two  of  them  under  oath,  and  submitted  in 
detail,  ^all  be  binding  on  the  parties  as  to  the  amount  of  such  loss 
and  damage,  but  shall  not  decide  the  liability  of  the  company.  It 
further  provides  as  follows:  "It  is  furthermore  hereby  expressly 
provided  and  mutually  agreed  that  no  suit  or  action  against  this 
company  for  the  recovery  of  any  claim  by  virtue  of  this  policy,  shall 
be  sustainable  in  any  court  of  law  or  chancery  until  after  an  award 
shall  have  been  obtained  fixing  the  amount  of  such  claim  in  the 
manner  above  provided." 

Upon  the  trial  the  plaintiff  gave  evidence  tending  to  show  his  loss- 
by  ^e  of  the  insured  property,  and  of  the  value  of  the  property  de- 
stroyed; of  giving  notice  and  proof  of  loss  to  the  defendant^  and  of 
the  disagreement  of  the  parties  as  to  the  amount  of  the  loss.  It 
further  appeared  without  dispute,  that  no  request  was  made  by 
either  party  for  an  arbitration  to  determine  the  amount  of  the  loss. 
In  submitting  the  cause  to  the  jury,  the  court  instructed  them  that 
the  plaintiff  could  not  maintain  his  suit  until  the  amount  of  his  loss- 
had  first  been  determined  by  arbitration,  or  he  had  given  notice  to 
the  defendant  of  bis  desire  to  have  the  same  so  determined,  and 
that  the  defendant  had  neglected  or  refused  to  comply  with  the  re- 
quest; and  thereupon  further  instructed  the  jury  to  return  their  ver* 
diet  for  the  defendant.    To  this  instruction  the  plaintiff  excepted*- 
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and  this  exception  raises  the  only  question  in  the  case  for  our  con- 
sideration. 

I  think  the  exception  well  taken,  and  the  court  erred  in  giving 
the  instruction.  It  was  held  by  this  court  in  Callinan  vs.  Port  Huron 
&  N.  W.  Ry.  Co.  (27  N.  W.  Rep.,  718),  that  an  agreement  to  arbitrate 
will  not  bar  an  action  based  upon  the  same  grievance.  See  also  Mc- 
Gxinn  vs.  Hanlin,  29  Mich.,  480;  Oakwood  Retreat  Ass'n  vs.  Rath- 
bone,  26  N.  W.  Rep.,  742;  Morse,  Arb.,  77.  The  agreement  that 
"  no  suit  shall  be  brought  on  this  policy  until  arbitration  had  and 
award  made,"  must  be  read  in  connection  with  the  clause  of  the  pol- 
icy providing  for  the  submission  and  arbitration,  in  giving  it  the 
proper  construction. 

It  will  be  noticed,  by  a  careful  perusal  of  these  provisions  of  the 
policy,  that  in  case  of  a  difference  between  the  company  and  the  as- 
sured as  to  the  amount  of  a  loss,  arbitration  and  award  are  only 
contemplated  or  provided  for  when  a  written  request  is  made  by  one 
of  the  parties  therefor.  In  this  case  a  difference  as  to  the  amount  of 
the  loss  had  existed  more  than  five  months  after  the  fire  occurred, 
and  neither  party  claimed  the  right,  and  expressed  in  writing  a  de- 
sire to  have  the  difference  settled  by  arbitration,  and  never  have  ex- 
pressed such  desire  as  provided  by  the  policy,  up  to  the  present 
time.  Arbitration  becomes  imperative  only  after  the  written  request 
for  one  han  been  made.  The  request,  as  it  stands  in  this  policy,  is 
optional  with  either  party,  and,  neither  of  them  having  availed  them- 
selves of  the  right  to  arbitrate,  it  must  be  deemed  {,waived  by  both, 
and  in  such  case  the  plaintiff  was  left  to  the  mode  of  redress  pro- 
vided by  the  law  :  Gere  vs.  Council  Bluffs  Ins.  Co.,  23  N.  W.  Rep., 
187;  Scott  vs.  Phoenix  Ins.  Co.,  1  Stu.  K.  B.,  152. 

In  this  case  the  agreement  to  arbitrate  never  became  operative, 
and  the  agreement  not  to  sue,  being  dependent  on  the  agreement  to 
arbitrate,  of  course  must  have  become  inoperative :  Phoenix  Ins.  Co. 
Ts.  Badger,  53  Wis.,  283;  s.  c,  10  N.  W.  Rep.,  504.  The  following 
authorities  I  think  support,  in  the  main,  the  positions  herein  taken  : 
Gibbs  vs.  Connecticut  Ins.  Co.,  20  N.  Y.  Sup.  Ct.,  611;  Mark  vs.  Na- 
tional Fire  Ins.  Co.,  24  Hun,  666;  see  s.  c,  91  N.  Y.,  663;  Wallace 
va  German- American  Ins.  Co.,  1  McCrary,  335;  s.  c,  2  Fed.  Rep., 
668;  2  Wood,  Fire  Ins.,  115,  116;  SchoUenberger  ts.  Phoenix  Ins. 
Co.,  7  Ins.  Law  J.,  697;  Mentz  vs.  Armenia  Fire  Ins.  Co.,  79  Pa.  St 
478;  Reed  ts.  Washington  Ins.  Co.,  138  Mass.,  572;  Stephenson  vs. 
Piscatauqua  Ins.  Co.,  54  Me.,  55;  Cobb  vs.  New  England  M.  M  Ins. 
Co.,  6  Gray,  192;  Trott  vs.  City  Ins.  Co.,  1  Chffi,  439;  Lasher  vs. 

VOL.  XVI.-16. 
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Northwestern  Nat.  Lis.  Co.,  18  Htm,  98;  Hurst  tb.  Litchfield,  39  N. 
T.,  877;  2  Wood,  Lis.,  1,016;  2  Dig.  Fire  Lis.  Dec.  40,  41;  Leach  ts. 
Neptune  Fire  Lia  Co.,  58  N.  H.,  245. 

The  arbitration  provided  for  in  the  policy  was  a  common-law  one. 
It  was  revocable  at  the  pleasure  of  either  party.  Such  revocation 
would  not  invalidate  the  policy;  neither  do  I  think  it  was  ever  in- 
tended by  the  parties  that  a  revocation  should  carry  with  it  a  forfeit- 
ure of  the  contract,  or  the  right  of  the  assured  to  maintain  an 
action  upon  it  in  case  of  lo8&  Bringing  the  action  was  a  revoca- 
tion of  the  agreement  to  arbitrate.  Before  a  forfeiture  can  occur 
there  must  be  no  question  but  the  parties  intended  to  provide  for  it 
in  the  contract  under  which  it  is  attempted  to  enforce  it  I  can 
hardly  conceive  that  under  a  contract  revocable  at  the  pleasure  of 
either  party,  without  condition  expressed,  a  penalty  of  forfeiture  can 
be  enforced  against  either  making  the  revocation. 

The  failure  of  the  parties  in  this  case  to  arbitrate  the  matter  in 
difference  was  the  fault  of  the  defendant^  if  it  was  desired,  and  it 
cannot  now  be  urged  as  a  defense  to  the  plaintiff's  action. 

The  judgment  must  be  reversed,  with  costs,  and  new  trial  granted. 

The  other  justices  concurred. 
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SUPREME  COURT  OP  INDIANA. 


Appealed  from  (he  Marion  Oaunty  Superior  Court. 


ELIZABETH  MoLEAN    n 

JAMES  W.  HESS  et  al.*  . 

"Where  property  is  oonyeyed  by  A  to^  B  for  parpose  of  defranding  creditors, 
and  no  part  of  the  porohase  money  has  been  paid,  B  has  an  insurable  in* 
sarable  interest  in  the  property  and  is  entitlea  to  the  insurance  money  on 
a  policy  tnken  in  her  name,  and  it  cannot  be  taken  firom  her  by  creditors. 

Z0LLAB8,  J. 

The  evidence  tends  to  establish  the  following  facts :  In  1881,  one 
George  W.  Gibson  was  the  owner  of  a  miU  property  in  Boone 
County.  After  some  negotiation  he  agreed  to  sell  it  to  Thomas  S. 
McLean,  the  husband  of  appellant^  for  the  sum  and  price  of  $1,600. 
The  last  negotiations  were  between  Gibson  and  appellant  and  her 
husband.  It  was  then  determined  by  all  of  the  parties  that  the 
deed  should  be  made  to  appellant.  The  object  on  the  part  of  appel* 
lant  and  her  husband  was  to  put  the  property  beyond  the  reach  ot 
Mr.  Daggy,  to  whom  the  husband  was  indebted. 

Gibson's  object  was  the  same,  as  he  feared  that  if  the  husband 
should  take  the  title,  Mr.  Daggy  wpuld  take  the  property,  and  he» 
Gibson,  would  thus  lose  the  amount  for  which  he  was  selling  the 
property,  as  at  the  time  the  husband,  Thomas  S.  McLean,  was  in^ 
Bolyent^  and  had  no  property  out  of  which  anything  could  be  made 
by  execution. 

•  Opixtlon  filed.  May  S6,  1886. 
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The  deed  for  the  property  was  made  to  appellant.  Nothing  was 
paid  to  Gibson  at  the  time,  and  nothing  has  at  any  time  been  paid 
by  appellant's  husband  unless  the  facts  hereinafter  stated  show  pay- 
ment by  him. 

Appellant  and  husband  executed  a  note  to  GKbson  for  $1,600,  as 
it  was  agreed  they  should  do.  They  also  agreed  to  give  him  a 
mortgage  upon  the  property  to  secure  its  payment,  but  after  appel- 
lant got  the  deed  she  refused  to  execute  the  mortgage. 

Appellant  and  husband  also  agreed  to  have  the  property  insured 
for  Gibson's  benefit.  He  furnished  them  money  with  which  to  pay 
for  the  insurance.  A  policy  of  insurance  was  procured,  but  in  favor 
of  and  payable  to  appellant. 

Gibson  had  agreed  with  appellant's  husband  to  furnish  him 
money  with  which  to  operate  the  mill.  The  mill  was  for  a  time 
operated  by  the  husband  and  his  and  appellant's  son,  in  the  name 
of  McLean  &  Son.  During  this  time  Gibson  furnished  money  to 
the  husband  which  was  used  in  buying  wheat,  etc. 

The  mill  burned  in  1883.  At  that  time  no  part  of  the  purchase 
price  had  been  paid  to  Gibson.  He  sought  to  haye  the  insurance 
policy  assigned  to  him.  Appellant  declined  to  assign  it,  and  col- 
lected thereon  the  sum  of  $1,770  from  the  insurance  company. 
When  the  mill  burned  the  boiler  and  engine  and  some  other  ma- 
chinery of  the  value  of  $600  were  saved.  These  appellant  and  her 
husband  offered  to  Gibson  in  payment  of  his  note.  It  was  finally 
agreed  that  they  should  be  shipped  to  IndianapoHs  in  the  name  of 
Gibson  and  sold.  The  husband,  however,  shipped  them  in  his  own 
name.  Finally,  in  settlement  of  Gibson's  note,  appellant  gave  him 
$950  of  the  insurance  money,  and  her  son  conveyed  to  him  a  house 
and  lot.  While  the  boiler,  engine,  etc.,  were  at  Indianapolis,  and 
before  appellant's  husband  had  consummated  a  sale  of  them,  IVlr. 
Daggy  commenced  a  suit  in  attachment  against  him,  and  they  were 
taken  by  the  sheriff  Hess,  upon  a  writ  of  attachment  as  the  property 
of  the  husband,  Thomas  S.  McLean.  Appellant  replevied  the 
property  from  the  sheriff.  To  that  action  Mr.  Daggy  became  a 
party,  and  made  the  defense  that  the  mill  property,  of  which  the 
machinery  in  question  was  a  pact,  was  purchased  and  paid  for  by 
Thomas  S.  McLean,  the  husband,  and  that  without  any  considera- 
tion, and  for  the  purpose  of  defrauding  his  creditors,  especially 
Mr.  Daggy,  he  caused  the  property  to  be  conveyed  to  appellant,  she 
participating  in  the  fraud. 


Digitized  by  LjOOQ IC 


1887.1  McLean  vs.  Hess  et  oZ.  229 

It  is  provided  by  sections  2,974,  2,976,  R  S.,  1881,  that  where  a 
conyeyanoe  is  made  to  one  person,  and  the  consideration  therefor 
paid  by  another,  the  same  shall  be  presumed  fraudulentiy  against 
the  creditors  of  the  person  paying  the  consideration. 

The  undisputed  testimony  is,  Thomas  S.  McLean  has  paid  no  part 
of  the  purchase  money  to  Gibson.  Gibson  furnished  "  to  them  " 
the  money  with  which  to  procure  the  insurance,  and  "  they  used  the 
money,  not  having  it  (the  property)  insured  "  in  his  name. 

The  insurance  was  taken  in  appellant's  name.  Howeyer  fraudu- 
lent the  purpose  may  have  been  in  haying  the  property  cenyeyed  to 
her,  that  policy  belonged  to  her.  However  fraudulent  the  convey- 
ance to  appellant  may  have  been,  she  had  an  insurable  interest  in 
the  property.  The  insurance  was  taken  in  her  name;  the  policy  was 
hers  and  the  proceeds  thereof  cannot  be  taken  from  her  by  the  hus- 
band's creditors:  Pence  vs.  Makepeace,  65  Ind.,  345;  LeBou  vs. 
Wilmarth,  9  Allen,  382;  Nipp's  App.,  75  Pa.  St,  472;  Bemhein  vs. 
Beer,  56  Miss.,  149. 

It  is  dear,  therefore,  that  the  $950  of  the  insurance  money  paid 
upon  the  purchase-money  note  was  paid  by  appellant,  and  not  by 
her  husband.  The  house  and  lot  conveyed  to  Gibson  was  the 
property  of  her  son,  and  not  of  the  husband.  Thus  it  appears  that 
no  part  of  the  consideration  for  the  conveyance  of  the  mill  property 
was  paid  by  appellant's  husband. 

This  being  so,  it  is  difficult  to  see  how  Mr.  Daggy  or  any  other 
creditor  of  the  husband  could  or  could  not  be  injured  by  the  con- 
veyance to  appellant,  or  by  any  fraudulent  purpose  therein. 

There  are  sometimes  injuries  without  remedy,  but  in  a  case  like 
this  the  law  will  not  afford  a  remedy  where  there  is  no  injury.  No 
property  or  money  of  the  husband  went  into  the  property  pur- 
chased from  Gibson.  It  is  not  shown  that  it  was  in  any  way  in- 
creased in  value  by  any  skill  or  labor  of  the  husband. 

It  is  a  settled  law,  we  think,  that  a  conveyance  will  not  be  set 
aside,  nor  the  property  conveyed  be  subject  to  the  payment  of  the 
debts  of  the  fraudulent  debtor,  where  it  appears,  as  it*does  appear 
here,  that  none  of  his  property  or  money  has  gone  into  the  property 
so  conveyed :  Leonard  va  Barrett,  70  Ind.,  367  ;  Sherwood  vs. 
Hoagland,  54  Ind.,  578.  It  is  not  a  question  of  conflict  in  the  evi- 
dence to  make  a  case  against  appellant  such  as  the  law  requires  in 
order  to  take  the  property  and  apply  it  to  the  payment  of  the  hus- 
band's debts. 

Judgment  reversed  and  remanded. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


Appeal  from  Louisville  Law  and  Equity  CourU 


TiFiFi   AND  OTHEBS. 

VS. 

PAGE    AND    OTHERS.* 

A  father  induced  his  children  to  release  their  interest  in  a  policy  of  insurance 
which  they  were  entitled  to  as  heirs  of  their  mother.  Held,  they  could 
not  afterwards  set  up  the  want  of  consideration  for  the  release,  as  against 
a  third  party,  a  creditor  of  the  father,  to  whom  the  policy  had  been  as- 
signed ;  but  one  of  the  children  being  a  married  woman  at  the  time  of  ex- 
ecuting the  release,  it  was  void  as  to  her. 

Where  a  wife  owned  a  nolicy  of  insurance,  and  the  husband,  after  her  death, 
joined  in  assigning  tne  policy  as  her  administrator,  saving  nothing  about 
nis  interest  as  her  distributee,  heldj  he  passed  his  entire  interest  under  1  Acts 
1869-79,  p.  61,  providing  that  a  policy  owned  by  a  married  woman  inures  to 
her  separate  use,  independently  of  her  husband. 

E.  E.  McKay, /or  Appellants,  Lee  and  Others. 

Holt,  J. 

Thomas  S.  Gorin,  on  May  19,  1869,  took  out  an  insurance  in  the 
Mutual  Benefit  Life  Lisurance  Company  for  $10,000  upon  his  life, 
payable  at  death  to  his  personal  representative  or  assignee.  He  as- 
signed it  on  December  7,  1869,  to  his  mfe,  Mary  A.  Gorin,  and  his 
daughter  Florence,  now  Mrs.  Lee ;  the  insurance  company  consenir 
ing  to  it  in  writing.  His  wife  died  on  September  6,  1870,  while  he 
did  not  die  until  January  11, 1883.  She  made  no  effort  to  dispose 
of  her  interest  in  the  policy.  They  leffc  four  children.  At  the 
instance  of  the  father,  all  of  them  in  January,  1876,  surrendered  and 

*  Deoiiiou  rendered,  January  13, 18S7.— From  SouthwetUm  ReporUr, 
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released,  in  writing  and  for  yalue  received,  as  therein  recited,  all 
claim  upon  their  part  by  reason  of  the  above  assignment.  Two  of 
them  were  then  married  women,  and  their  husbands  did  not  unite 
in  the  release.  The  father,  who  had  qualified  as  the  administrator 
of  his  wife,  also  in  his  representative  character,  released  all  claim  by 
virtue  of  it.  This,  however,  amounted  to  nothing,  as  the  act  of  the 
legislature  relating  to  insurance  companies  provides  that,  if  a  policy 
of  insurance  be  expressed  to  be  for  the  benefit  of  a  married  woman, 
or  be  assigned  or  made  payable  to  her,  it  shall  inure  to  her  separate 
use  and  benefit,  and  that  of  her  children,  independently  of  her  hus- 
band or  his  creditors:  1  Acts  1869-70,  p.  61.  When  Mrs.  Gorin 
died,  her  interest  in  the  policy  inured  to  her  children  under  the 
statute,  which  was  construed  in  the  case  of  Bobinson  vs.  Duvall,  79 
Ky.,  83. 

Thomas  J.  Gbrin,  on  December  18,  1879,  assigned  the  pohcy  as 
indemnity  to  Page  &  Co.,  who  were  his  creditors,  and  they,  on  De- 
cember 14, 1880,  made  an  assignment  of  their  estate  for  the  benefit 
of  their  creditors.  They  and  their  assignee,  respectively,  paid  the 
premiums  from  the  time  the  policy  was  assigned  to  them  imtil  the 
assured.  The  insurance  company  filed  this  suit  in  the  nature  of  a 
bill  of  interpleader,  to  settle  the  rights  of  the  claimants  to  the  fund, 
which  amounts,  after  deducting  the  indebtedness  of  the  insured  to 
the  company,  to  $7,804.69.  The  son,  James  E.  Gorin,  asserts  no 
claim  to  any  part  of  it.  One  daughter,  Emma  G.  Murrell,  who,  with- 
out her  husband  uniting,  signed  the  release,  files  an  answer,  in  which 
her  husband  joins,  disclaiming  any  interest  in  the  fond,  and  recog- 
nizing the  claim  of  the  assignee  of  Page  &  Go.  to  it  This  narrows 
the  controversy  to  the  assignee  upon  the  one  hand,  and  Mrs.  Lee 
and  her  sister,  Mrs.  Ashby,  upon  the  other. 

It  is  urged  that  the  releases  were  without  consideration,  and  there- 
fore void.  It  appears  that  the  father  had  received  money  advances 
from  Page  &  Co.  to  aid  him  in  his  business,  and  had  thus  become 
indebted  to  them  in  largely  more  than  the  amount  of  the  policy  of 
insurance.  He  had  no  means  with  which  to  pay  this  debt  He  had 
made  a  transfer  of  some  property,  which  was  incumbered  by  mort- 
gage, to  Ashby,  and  Page  &  Co.  appear  to  have  been  discussing 
whether  they  would  sue  and  attach  the  transfer.  There  is  some 
evidence  tending  to  show  that  the  policy  was  assigned  to  them 
as  indemnity  in  consideration  of  a  promise  not  to  do  so.  Upon 
the  other  hand,  some  of  the  Gorin  children  testify  that  the  father 
represented  to  them  that,  if  they  would  sign  the  release,  it  would  aid 
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him  in  hiB  buEcinesB,  or  give  him  credit  mth  Page  &  Co.,  and  enable 
James  E.  Gorin  to  retain  his  place  as  a  partner  in  the  firm  of  Page 
&  Co.,  and  that,  upon  this  statement,  tl^ej  signed  it,  nothing  being 
said  about  any  suit;  but  that  it  neither  so  aided  the  brother  or 
the  father.  The  testimony  is  somewhat  conflicting  whether  any  suit 
was  brought  upon  the  indebtedness  of  Thomas  J.  Gorin  to  Page  &, 
Co.;  but,  if  so,  it  was  subsequent  to  the  assignment.  All  this,  how- 
eyer,  is,  to  our  mind,  immaterial,  because  it  does  not  lie  in  the 
mouths  of  the  parties  executing  the  release  to  say,  as  against  Page 
&  Co.,  that  there  was  no  consideration  therefor.  They  executed  it  for 
and  at  the  instance  of  the  father;  it  recited  that  it  was  for  value; 
and  it  is  now  held  by  a  third  party,  as  against  whom  they  cannot 
now  say  that  their  release  was  without  consideration.  The  policy 
was  acquired  by  Page  &  Co.  as  assignees  in  a  valid  way,  and  after 
the  children  had  joined  in  a  release,  as  it  recites  for  value. 

The  policy  was  payable  to  the  personal  representative  or  assign  of 
Thomas  J.  Gorin;  he  assigned  to  his  wife  and  daughter;  the  wife 
died;  thereafter  the  children  released  all  interest  in  it,  the  effect  of 
which  was  to  place  the  matter  as  if  no  assignment  }iad  ever  been 
made  by  the  father;  and  he  thereupon  transferred  it  to'  a  third 
party,  who  received  it  in  good  faith,  and  to  secure  an  existing,  bona 
fide  indebtedness.  The  parties  executing  the  release,  m  the  absence 
of  disability  upon  their  part  to  do  so,  cannot  now  complain. 

Mary  E.  Ashby,  however,  was  a  married  woman  when  she  signed 
it.  Her  husband  did  not  imite  in  it.  She  is  not,  therefore  bound  by 
it,  nor  can  it  affect  his  rights.  It  was  a  void  act  as  to  them;  and 
the  court  below  erred  in  not  adjudging  to  her  one-eighth  of  the  fund. 

Judgment  reversed,  with  directions  to  render  a  judgment,  and  for 
further  proceedings  in  conformity  to  this  opinion. 

Lewis,  J.,  not  sitting. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  lo  ike  Court  of  Gommon  Pleas  of  Warren  County, 


WHITE 

WESTERN  ASS'E  CO.*; 

A  policy  of  fire  insurance  contained  a  condition  that  it  wonld  become  void  if 
in  the  premises  there  should  be  kept  petroleam  without  written  permis- 
sion. From  the  time  of  making  the  policy  until  the  fire  the  plaintiff  kept 
a  barrel  of  petroleum  in  a  shed  outside  of,  but  adjoining  the  nuilding  de- 
stroyed)  within  five  or  six  feet  of  the  boiler,  using  the  same  aR  fuel  for  gen- 
erating steam.  There  was  no  proof  that  the  fire  arose  from  the  storage  of 
the  petroleum. 

Heldf  That  it  was  in  habitual  use,  and  was  not  an  article  of  such  vital  neces- 
sity in  the  plaintiff's  business  that  it  could  be  ignored  as  a  matter  not  sub- 
ject to  the  conditions  of  the  policy,  he  could  not  recover. 

This  was  an  action  in  coTenant  on  a  policy  of  insurance  by  Will- 
iam White,  plaintiff  in  error  and  below,  against  the  Western  Assur- 
ance Company  of  Toronto,  Canada,  defendant  in  error  and  below. 

The  facts  of  the  case  are  fully  set  forth  in  the  opinoin  of  the 
supreme  court.  The  court  below  charged  the  jury,  inter  alia: 
"  Taking  the  stipulations  contained  in  this  policy,  we  cannot  regard 
it  as  anything  other  than  an  agreement  on  the  part  of  the  plaintiff 
that  if  in  said  premises  there  be  kept  petroleum,  then  this  policy 
shall  be  void;  and  we  cannot  under  the  evidence  come  to  any  other 
conclusion  than  that  the  plaintiff  did  keep  petroleum  in  the  premises; 
although  we  are  reluctant  to  take  this  view  of  it,  we  deem  it  our 
.  duty  to  say  to  you  that  the  plaintiff  is  not  entitled  to  a  verdict." 

*I>6cidon  rendttrod,  Oct.  4. 188e~From  Legal  InUUigenoer. 
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A  yerdict  haTmg  been  entered  for  defendant,  the  plaintiff  took  this 
writ  of  error,  assigning  for  error  that  portion  of  the  charge  above 
quoted,  and  the  direction  to  find  for  defendant. 

Messrs.  Wilbub  &  Scmnxa,  for  Plaint^  in  Error. 
R  Bbown,  Esq.,  for  Defendant  in  Error, 

GOBDON,  J. 

This  was  an  action  of  covenant  on  a  policy  of  insurance,  dated 
April  12,  1883,  by  which  the  defendant  undertook  to  insure  against 
loss  by  fire  the  machinery,  tools,  patterns,  etc.,  belonging  to  the 
plauitiff,  in  and  about  an  iron  foundry,  which  was  under  a  lease  from 
one  James  Lighty.  The  assured  property,  together  with  the  foun- 
dry, was  destroyed  by  fire  on  the  12th  of  May,  just  one  month  after 
the  date  of  the  policy.  The  defense  was,  that  this  policy  became, 
and  was  made,  null  and  void  in  consequence  of  a  breach  by  the  as- 
sured of  the  following  condition:  "  If  in  said  premises  there  be  kept 
gunpowder,  fireworks,  nitro-glycerine,  phosphorus,  saltpeter,  nitrate 
of  soda,  petroleum, "  etc.,  then  and  in  every  such  case  this  policy 
shall  become  void.  The  admitted  facts  are  that  petroleum  was  used 
as  fuel  for  the  engine,  by  which  the  machinery  of  the  foundry  was 
driven,  which  fuel  was  drawn  from  a  tank  or  barrel  kept  in  a  shed 
united  with,  and  so  made  to  form  part  of  the  main  building,  and, 
as  one  of  the  witnesses  says,  some  five  or  six  feet  from  the  furnace. 
The  oil  was  conducted  from  the  barrel  by  a  half-inch  pipe  to  the 
place  of  consumption,  an  iron  pan  in  or  under  the  boiler,  and  as 
this  fuel  was  drawn  from  the  barrel,  a  fresh  supply  was  furnished  as 
necessity  required.  We  may  here  observe,  obiter,  that  whilst  there 
are  devices  by  which  petroleum  can  be,  and  is,  used  as  a  fuel  for 
raising  steam  with  perfect  safety,  that  above  described  is  certainly 
not  one  of  them.  Nevertheless,  it  is  not  for  us  to  determine  whether 
a  fuel  of  this  kind,  and  so  used,  was  more  or  less  dangerous  than 
wood  or  coal.  The  only  question  for  us  is,  whether  the  keeping  of 
a  barrel  of  petroleum  in  the  insured  premises  was  such  a  breach  of 
the  condition  in  the  policy  as  released  the  company  from  its  obliga- 
tion ?  We  are  always  unwilling  to  enforce  a  forfeiture  when  such 
result  can  be  avoided.  Nevertheless,  when  the  intention  of  the  par- 
ties is  plainly  expressed,  that  intention  must  be  regarded  as  the  law 
of  the  contract,  and  we  cannot  lawfully  ignore  it,  ev^n  to  prevent  a  for- 
feiture. But,  as  to  the  parties  before  us,  the  unequivocal  agreement^ 
as  found  in  the  policy,  is,  that  the  keeping  of  petroleum  in  the  prem- 
ises insured  shall  render  that  policy  null  and  void.    That  petroleum 


Digitized  by  LjOOQ IC 


1887.]  White  V8,  Western  Jsa'e  Co.  235 

^ae  80  kept  is  not  denied,  and  this,  not  as  in  the  case  of  Mears  vs. 
The  Humbolt  Insurance  Co.  (11  Norris,  16),  temporarily  and  for 
casual  use,  but  habitually  and  for  constant  use;  nor  was  it,  as  in  the 
Citizens'  Insurance  Company  vs.  McLaughlin  (3  P.  F.  S.,  485),  an 
article  of  such  yital  necessity  in  the  conduct  of  the  business  of  the 
insured  that  its  use  could  not  be  ignored,  and  therefore  must  haye 
been  recognized  as  a  matter  not  subject  to  the  condition.  Petrol- 
eum, however  convenient  and  economical,  was  certainly  not  a  fuel 
without  which  the  foundry  could  have  been  run,  since  its  place 
could  well  have  been  supplied  by  wood  or  coaL  What  shall  we  say 
then  ?  that  the  contract  of  the  parties  shall  not  stand  ?  But  on  what 
ground  can  we  justify  a  conclusion|such  as  this?  The  parties  were 
sui  juris;  no  fraud  is  alleged,  norQis  the  condition  even  unreasonable; 
the  company  was  not  willing  to  insure  against  so  dangerous  a  com- 
modity as  petroleum,  and  theriefore  expressly  forbade  not  only  its 
use,  but  even  its  presence  on  the  property,  and  under  and  subject 
to  this  condition  the  plaintiff  accepted  the  policy.  Under  such  cir- 
cumstances, were  we  to  reverse  the  court  below,  we  must  not  only 
disregard  the  contract  of  the  parties,  but  also  overrule  our  own  cases 
of  the  Birmingham  Fire  Insurance  Co.  vs.  Kroegher  (2  Nor.,  64),  and 
the  Lancaster  Fire  Ins.  Co.  vs.  Leinheim  (8  Nor.,  497),  which  in  prin- 
ciple rule  the  case  in  hand.    The  judgment  is  affirmed. 
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SUPREME  OODET  OF  IOWA. 


BROWN 

AMERICAN  CENTRAL  INS.  CO  *  . 

The  agent  informed  the  applicant  that  he  had  no  anthority  to  insnre  the  prop- 
erty in  question,  which  was  of  a  peculiar  kind,  but  executed  a  policy 
which  was  placed  in  the  hands  of  a  third  party  to  hold  until  he  could  learn 
whether  the  company  would  accept  the  nsk.  The  latter  declined  it, when 
the  agent  reclaimed  the  policy.  The  premium  had  been  paid  with  the 
understanding  that  it  should  be  returned  if  the  risk  was  not  accepted. 

Held^  That  there  was  no  contract. 

Caswell  &  Meeker, /or  AppellanL 

Brown  &  Carney  and  O.  L.  Binford,  for  Appellee. 

ROTHROCK,  J. 

The  plaintiff  was  the  owner  of  what  be  called  an  ''  Automatic 
Show/'  and  in  connection  therewith  he  had  some  stuffed  snakes  and 
some  live  snakes  in  cages,  two  bass-drums,  a  snare-drum,  and  an 
organette.  The  automatic  show  was  a  contrivance  made  upon  a 
frame  of  pine  wood,  in  which  there  were  belts,  which  run  over 
pulleys,  and  upon  the  belts  were  little  blocks  of  wood  or  images 
which  would  pass  in  review  by  turning  a  crank.  There  was  a  mudin 
screen  in  front  to  keep  the  machinery  from  view,  and  persons  ad- 
mitted to  the  show  looked  through  a  small  aperture  at  the  sights 
thus  exhibited.  A  red  light  was  thrown  upon  the  moving  scene,  and 
at  a  certain  point  in  the  exhibition  the  machinery  would  touch  a 
trigger,  and  fire  off  a  little  toy  cannon,  and  beat  a  drum.  This  whole 
outfit  was  stored  in  a  large  room  in  a  wooden  bxiilding  across  an 

*  Decision  rendered,  December  17,  1886. 
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alley  from  a  blaoksmith  shop,  in  the  city  of  Marshalltown,  on  the 
tenth  day  of  April,  1884,  and  the  plaintiff  and  his  wife  were  living  in 
the  same  room.  The  show  was  in  winter  quarters,  or  not  on  exhibi- 
tion, because  the  snakes  were  shedding  their  skins.  The  record 
shows  that  it  was  in  this  state  of  "  masterly  inactivity  "  for  one  or 
other  of  the  above  reasons. 

On  said  tenth  day  of  April  the  plaintiff  made  appHcation  to  J.  B. 
Statler,  an  agent  of  the  defendant,  for  a  policy  of  insurance  against 
loss  by  fire  upon  the  above-described  property.  He  was  advised  by 
Statler  that  he  had  no  authority  to  insure  snakes,  and  he  doubted 
whether  any  company  he  represented  would  insure  the  other  prop- 
erty. But,  upon  thinking  the  matter  over,  he  filled  up  and  signed  a 
policy  in  the  defendant  company,  covering  all  the  property  but  the 
snakes.  The  amount  of  insurance  named  in  the  policy  was  $1,000. 
Statler  and  the  plaintiff  went  to  the  blacksmith  shop  across  the  alley 
from  the  building  in  which  the  property  was  stored,  and  left  the 
policy  with  the  blacksmiths,  to  remain  in  their  custody  until  Statler 
could  communicate  with  the  defendant  company,  and  ascertain 
whether  the  risk  would  be  accepted.  This  was  on  Saturday.  On 
the  following  Monday  morning,  at  about  6  o'clock,  a  fire  broke  out 
in  the  room  in  which  the  property  was  stored,  and  some  of  the 
cages  were  burned  up,  and  the  automatic  arrangement  was  scorched 
to  some  extent.  The  defendant  refused  to  accept  the  risk,  and  Stat- 
ler went  to  the  blacksmith  shop  and  obtained  possession  of  the  policy 
on  the  same  day  of  the  fire.  The  place  of  business  of  the  defendant 
company  is  in  St.  Louis,  Missouri.  The  jury  awarded  the  plaintiff 
damages  in  the  sum  of  $100. 

One  ground  urged  for  a  reversal  of  the  judgment  is  that  the  evi- 
dence does  not  show  that  the  policy  was  at  any  time  delivered  to 
the  plaintiff.  There  are  many  other  errors  assigned  and  urged,  but 
we  do  not  think  it  necessary  to  consider  them.  We  think  that  the 
verdict  should  have  been  promptly  set  aside  because  there  was  no 
evidence  to  support  it.  The  theory  of  coimsel  for  appellee  is  that, 
when  the  pohcy  was  placed  in  the  custody  of  the  blacksmiths,  it  be- 
came binding  on  the  defendant  until  such  time  as  it  should  cancel  it. 
But  the  evidence  shows  conclusively  that  it  was  deposited  to  remain 
until  it  should  be  ascertained  whether  the  company  would  accept  the 
risk.  The  plaintiff  wanted  his  property  insured  for  one  month,  and 
it  is  true  he  paid  Statler  the  premium  for  that  time,  but  this  was 
paid  with  an  understanding  that,  if  the  company  did  not  accept  the 
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risk,  Stailer  was  to  take  the  policy  back,  and  endeavor  to  effect  insur* 
anoe  in  another  company. 

Much  consideration  appears  to  have  been  given  at  the  trial  to  cer- 
tain evidence  to  the  effect  that  the  blacksmith  refused  to  deliver  the 
policy  to  Statler  until  he  promised  to  deliver  it  to  Brown.  This  is- 
denied  by  Statler,  and  it  is  wholly  immaterial  whether  he  made  the 
promise  or  not  A  delivery  of  the  policy  to  the  plaintiff  by  Statler 
would  have  availed  the  plaintiff  nothing,  because  the  company  had 
refused  to  accept  the  risk.  No  court  or  jury  would  be  warranted  in 
finding  that  there  was  any  delivery  of  this  policy  to  the  plaintiff  nor 
to  any  other  person  for  him.  He  claims  that  he  had  it  in  his  hands. 
This  is  wholly  immaterial,  unless  it  was  put  into  his  hands  as  a  bind- 
ing contract  upon  the  defendant. 

We  confess  that  we  do  not  have  the  patience  to  set  out  the  evi- 
dence upon  which  the  verdict  is  founded.  It  is  enough  to  say  that 
it  utterly  fails  to  show  that  any  binding  contract  of  insurance  waa 
made.    Reversed. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  Humboldt  OircuU  Court. 


HUNT 

V8. 

FARMERS'  INS.  CO.* , 

Section  2,584  of  the  Iowa  code  ooofers  jnTudiotion  upon  a  Justice  of  the  peace- 
of  an  action  brought  on  a  policy  of  insurance  insuring  property  within  his 
county,  where  the  loss  occurs,  although  the  principal  omce  or  place  or 
business  of  the  insurance  company  is  in  another  county. 

Action  upon  a  policy  of  insurance,  commenced  before  a  jiifitice  of 
the  x>eace.  The  suit  was  dismissed  because  it  was  not  brought  in 
the  county  where  the  defendant  actually  resided.  The  judgment  of 
the  justice  was  affirmed  by  the  circuit  court,  and  the  plaintiff  appeals. 

J.  C.  Ratmoki),  for  Appdlant,  W.  A.  Hunt 
Pboutt  &  Taft,  for  Appellee,  Farmers'  In&  Co. 

SsEVXBSy  J. 

We  are  required  to  determine  the  following  question:  ''  Does  sec- 
tion 2,584  of  the  code  confer  jurisdiction  upon  a  justice  of  the  peace 
in  an  action  brought  on  a  policy  of  insurance  insuring  property  with- 
in his  county,  and  where  the  loss  occurred,  when  the  principal  office 
or  place  of  business  of  the  company  is  in  another  county  than  where 
the  justice  resides?" 

Section  2,684  of  the  code  is  in  these  words  :  "  Insurance  compa- 
nies may  be  sued  in  any  county  in  which  is  kept  their  principal 

•  Qptnion  filed,  Ootob«r  7, 1886. 
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place  of  business,  in  which  was  made  the  contract  of  insurance,  or 
in  which  the  loss  insured  against  occurred."  That  this  section  is 
broad  enough  to  include  actions  before  a  justice  of  the  peace  we 
think  must  be  conceded,  unless  there  is  some  other  statute  which 
forbids  that  such  a  construction  should  be  adopted.  The  powers 
and  jurisdictions  of  justices  of  the  peace  are  defined  in  title  21  of 
the  code,  and  it  is  therein  provided  that  justices  of  the  peace  do  not 
have  jurisdiction  over  actual  residents  of  some  other  county  except 
as  j)rovided  in  said  chapter:  Code,  §  3,507. 

Section  2,584  forms  a  part  of  title  17  of  the  code,  but  it  originally 
was  a  part  of  chapter  95  of  the  acts  of  the  fourteenth  general  as- 
sembly. The  title  of  chapter  95  is  "  An  act  providing  the  place  of 
bringing  suits  in  certain  cases,"  and  consists  of  five  sections,  three 
of  which  are  now  sections  2,582,  2,583,  and  2,584  of  the  code.  It 
cannot  be  doubted  that  these  sections  embraced  actions  before  a 
justice  of  the  peace,  for  the  language  employed  clearly  includes  all 
courts  and  all  suits  in  whatever  court  brought.  This  being  so,  the 
mere  fact  that  the  codifiers  placed  the  statute  enacted  in  1872  in 
title  17  of  the  code,  and  such  codification  was  adopted  by  the  gen- 
eral assembly,  should  not  have  the  effect  to  limit  the  scope  and 
meaning  of  the  statute.  If  the  section  be  now  read  and  construed 
by  itself,  it  clearly  embraces  suits  before  justices  of  the  peace;  and 
as  it  was  enacted  since  section  3,507  of  the  code,  and  then  was  again 
re-enacted  when  the  code  was  adopted,  and  while  each  tide  of  the 
code  was  separately  enacted,  still  the  whole  code  should,  for  the 
purpose  of  construction,  be  regarded  as  having  been  enacted  at  the 
same  time,  and  therefore  sections  2,584  and  3,507  must  be  read  and 
construed  together,  and  such  construction  must  be  adopted,  if  con- 
sistent with  the  language  used,  as  will  give  force  and  effect  to  both 
sections.  This  being  done,  it  is  dear  that  section  2,584  cannot  have 
full  force  and  effect  unless  justices  of  the  peace  have  jurisdiction  of 
actions  against  insurance  companies  in  the  cases  contemplated  in  the 
statute.  Therefore  section  3,507  should  be  limited  to  natural  per- 
sons who  are  actual  residents  of  some  other  county  than  that  in  which 
the  justice  resides. 

We  are  of  the  opinion  that  the  foregoing  questions  must  be  an- 
swered in  the  afiSrmative.    Beversed. 
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upon  the  termination  of  the  policy  the  parties  agreed  for  a  renewal  of  the 
contract  npon  the  terms  and  conditions  of  the  expiring  policy.     The  new 
policy  contained  the  co-insarance  clause,  which  was  not  in  the  first  policy 
but  its  presence  was  not  discovered  by  the  insured  until  after  the  loss 
In  a  suit  for  reformation  of  the  contract : 

HM^  That  the  insured  was  not  guilty  of  such  laches  in  failing  to  read  the 
policy  until  after  the  loss  as  would  debar  him  firom  the  right  to  a  refor- 
mation of  the  contract 

Heldy  That  the  variation  from  the  original  policy  could  only  he  attributed 
to  itaud  or  mistake,  and  the  insured  was  entitled  to  have  the  renewid 
policy  reformed  to  correspond  with  the  original. 
▼0UXVI.-U5. 
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S.  Lucas,  for  Plaintiffs. 

H.  C.  EoBiNBON  and  C.  E.  Pebkens,  ftr  Defendants. 

•  xABDEEy  V. 

The  complaint  in  effect  is  as  follows,  viz.:  prior  to  May  15th, 
1884,  the  defendant  had  issued  to  the  plaintiffis  a  policy  of  insurance 
against  loss  by  fire  upon  merchandise;  on  that  day  it  expired;  on 
that  day  the  defendant  proposed  to  them  to  renew  the  insurance 
upon  the  terms  and  conditions  of  the  expiring  policy;  the  plaintifib 
accepted  the  proposition;^  the  defendant  wrote  a  policy,  dehvered 
it  to,  and  received  the  premium  from  the  plaintifls;  they,  relying 
upon  the  fidelity  of  the  defendant  to  its  promise,  and  supposing  the 
last  written  policy  to  contain  the  same  stipulations  and  conditions 
as  were  in  the  first,  omitted  to  read  it. 

The  merchandise  was  damaged  by  fire  on  August  17th,  1884; 
subsequently  the  plaintiff  for  the  first  time  discovered  that  the  last 
policy  contained  this  condition,  which  was  not  in  the  first,  viz. :  "  Co- 
insurance clause.  If  the  value  of  the  property  at  the  time  of  any 
fire  shall  be  greater  than  the  amount  of  the  insurance  thereon,  the 
insurer  shall  be  considered  as  co-insurer  for  such  excess,  and  all 
losses  shall  be  adjusted  accordingly."  In  this  respect  the  last  policy 
materially  differs  from  the  first.  The  plaintiffis  would  not  have 
accepted  the  poHcy  and  paid  the  premium  if  they  had  known  that  it 
contained  this  clause;  and  if  the  defendant  had  notified  them  of  its 
refusal  to  perform  its  agreement  they  could  and  would  have  obtained 
elsewhere  at  the  same  price  the  desired  insurance  upon  the  stipulated 
terms. 

The  defendant  refuses,  either  to  correct  the  policy  or  perform  the 
agreement  The  plaintiffs  ask  that  the  policy  may  be  reformed  so 
as  to  express  the  agreement,  and  that  the  defendant  be  compelled  to 
perform  the  agreement  and  pay  the  indemnity  promised  by  it 

The  defendant  answers  by  demurrer,  for  these  reasons,  viz. :  Upon 
the  facts  stated  the  plaintiffs  are  not  entitled  to  the  reUef  sought. 
The  complaint  does  not  aver  that  there  was  a  mutual  mistake 
between  the  parties  as  to  the  terms  of  the  policy  or  as  to  the 
agreement  for  one.  The  plaintiffs  were  guilty  of  gross  laches  in  not 
reading  the  policy;  in  not  notifying  the  defendant  of  their  claim  so 
that  it  might  have  exercised  its  right  of  rescission  before  loss.  The 
superior  court  held  the  complaint  to  be  insufficient  The  plaintifib 
appeal  for  the  foUowing  reasons,  viz. : — 
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1.  The  court  erred  and  mistook  the  law  in  rendering  judgment  in 
favor  of  the  defendant  to  recover  costs. 

2.  The  court  erred  and  mistook  the  law  in  npt  holding  that  the 
plaintiffs  were  entitled  to  recover  at  least  the  amount  of  loss  covered 
by  the  policy  or  delivered  to  the  plaintifls  by  the  defendant 

3.  The  court  erred  and  mistook  the  law  in  holding,  that  upon  the 
acts  stated  in  the  complaint,  the  plaintiff  were  not  entitled  to  the 
relief  sought 

4.  The  court  erred  and  mistook  the  law  in  holding  that  the 
plaintiffs  should  have  averred  in  theii*  complaint  that  there  was  a 
mutual  mistake  between  the  plaintiffs  and  defendants  as  to  the  terms 
of  said  policy  of  insurance  delivered  to  the  plaintiff's. 

5.  The  court  erred  and  mistook  the  law  in  holding  that  there  was 
no  allegation  in  the  plaintiffs'  complaint  of  an  agreement  between  the 
parties  as  to  the  specific  terms  of  the  new  policy  that  was  to  be  issued. 

6.  The  court  erred  and  mistook  the  law  in  not  holding  that  as  the 
defendant  had  agreed  to  renew  said  insurance  on  the  same  terms 
and  conditions  as  stated  in  the  old  policy  of  insurance  for  one  year, 
for  the  same  premium,  and  issue  a  policy  therefor,  that  it  was  im- 
material under  the  circumstances  in  this  case  whether  the  failure  to 
perform  said,  agreement  on  the  part  of  the  defendant  was  by  mis- 
take or  design. 

7.  The  court  erred  and  mistook  the  law  in  holding  that  the 
plaintiffs  were  guilty  of  such  gross  laches  in  not  examining  the  new 
policy,  that  they  are  not  entitied  to  relief,  and  in  holding  that  the 
defendants  were  excused  in  the  performance  of  their  contract, 
becamse  the  plaintiffs  did  not  detect  their  omission  to  deliver  such 
a  policy  to  the  plaintiffs  as  it  agreed  to,  until  after  the  fire. 

8.  The  court  erred  and  mistook  the  law  in  holding  that  it  was  the 
duty  of  the  plaintiff's  to  detect  and  notify  the  defendant  of  an  altera- 
tion which  the  defendant  made,  and  in  the  very  nature  of  the  case 
must  have  had  knowledge  of,  to  wit :  the  changes  in  the  terms  and 
conditions  of  the  new  policy  from  those  in  the  old. 

9.  The  court  erred  and  mistook  the  law  in  not  holding  that  the 
plaintiffia  were  entitied  to  a  correction  of  said  last-named  policy  in 
the  manner  sought,  and  to  specific  performance  of  the  agreement 
stated  in  paragraph  10,  and  to  judgment  for  the  amount  that  would 
be  done  by  said  policy,  when  corrected,  by  reason  of  said  loss  by 
said  fire. 

For  the  purpose  of  testing  th6  sufficiency  of  the  pleadings,  we  are 
to  assume  that  the  defendant  admits  that  an  agreement  between  it . 
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and  the  plaintiffs  for  indemnity  against  loss  bj  fire,  containing^ 
every  stipulation  and  condition  which  should  enter  into  or  affect  it» 
was  reduced  to  writing,  and  that  the  defendant  agreed  to  make  and 
sign  a  copy  thereof,  except  as  to  •  the  dates  of  commencement  and 
termination  of  risk,  and  deliver  the  same  to  the  plaintiffs;  that  it 
wrote  and  signed  a  policy  of  insurance,  delivered  it  to  the  plaintiffs 
as  and  for  a  performance  of  its  promise,  and  received  the  stipulated 
premium  vnthout  notice  to  them  that  an  important  and  variant  con- 
dition had  been  added  to  those  contained  in  the  first  written  agree- 
ment; that  the  plaintifGs,  trusting  to  the  defendant's  fidelity  to  its 
undertaking,  omitted  to  examine  the  policy  for  the  purpose  of  dis- 
covering variances  from  the  written  draft,  and  did  not  in  fact  dis- 
cover the  variance  until  after  damage  to  the  property  for  which 
indemnity  had  been  sought. 

The  presence  of  the  variant  clause  in  the  delivered  instrument  is 
of  necessity  due  either  to  intention  or  mistake  upon  the  part  of 
the  defendant.  To  attribute  it  to  the  former  is  to  charge  constructive 
fraud  at  least,  and  inasmuch  as  the  plaintiff  have  not  charged  this 
specifically,  if  we  accede  to  the  rule  of  law  invoked  by  the  defendant, 
that  unless  fraud  is  so  charged  it  is  excluded  from  the  case,  there 
remains  the  other  and  only  possibility,  viz.,  mistake;  and  upon  a 
fair  interpretation  of  the  allegation  this,  the  only  possible  legal 
meaning  is  to  be  attributed  to  it,  viz. :  that  the  writing,  which  by 
the  agreement  of  the  parties,  should  have  been  a  copy  of  a  previously 
written  draft,  did  in  fact  contain  a  variant  and  material  clause  which 
neither  of  them  desired  or  intended  it  should  contain;  which  neither 
party  would  knowingly  have  permitted  to  be  in  it.  This  meaning 
the  defendant  should  have  found  therein,  and  to  it  made  answer. 

That  it  is  a  most  frequent  and  useful  office  of  a  court  of  equity 
to  reform  written  contracts  and  make  them  conform  to  the  verbal 
agreement  or  written  draft  which  of  necessity  precedes  them,  is  in 
the  knowledge  of  all,  and  it  is  sufficiently  accurate  to  say  that  no 
writing  is  beyond  its  reach,  if  the  prayer  for  relief  is  presented 
in  due  season  and  supported  by  convincing  evidence. 

Of  course  the  presumption  in  favor  of  the  written  over  the  spoken 
agreement  is  almost  resistless;  and  the  court  has  wearied  itself  in 
declaring  that  such  prayers  must  be  supported  by  overwhelming 
evidence  or  be  denied.  But  in  the  case  at  bar  the  defendant  volun- 
teers to  lift  this  burden  from  the  plaintiffs,  and  upon  the  pleadings 
admits  that  the  delivered  policy  is  materially  Variant  from  the  pre- 
cedent written  draft  agreed  upon. 
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■e  many  precedents  for  the  reformation  of  policies  of 
1  cases  where  the  insured  has  held  the  policy  tintil  after 
ence  and  in  ignorance  of  the  necessity  for  such  reforma- 
mce  because  of  the  omission  to  read  the  poHcy  or  of  a 
ding.    A  few  are  cited. 

wsYB.  Essex  Ins.  Co.  (3  Mason,  10)  Story,  J.,  said:  "There 
bhe  present  day  be  any  serious  doubt  that  a  court  of 
luthority  to  reform  a  contract,  where  there  has  been  an 
f  a  material  stipulation  by  mistake.  And  a  policy  of 
}  just  as  much  within  the  reach  of  the  principle  as  any 
m  contract.  But  a  court  of  equity  ought  to  be  extremely 
the  exercise  of  such  an  authority,  seeing  that  it  trenches 
f  the  most  salutary  rules  of  evidence,  that  parol  evidence 
bo  be  admitted  to  vary  a  written  instrument     It  ought 

all  cases  to  withhold  its  aid,  where  the  mistake  is  not 
y  the  clearest  evidence  according  to  the  understanding 
:iies,  and  upon  testimony  entirely  exact  and  satisfactory. 
98  danger  where  the  instrument  is  to  be  reformed  by 
)  a  preliminary  written  contract,  which  it  was  designed 

But  even  here  there  is  abundant  room  for  caution, 
krties  may  have  varied  their  intentions,  or  the  clause  may 
>en  originally  understood  by  either  party  to  go  to  the 
required.  And  these  considerations  acquire  additional 
)  circumstances  have  occurred  in  the  intermediate  time 
an  increased  importance  to  the  asserted  mistake.  Under 
bions  the  doctrine  of  courts  of  equity  on  this  subject  does 
variance  with  general  convenience  or  justice." 
I  Equity  Jurisprudence  (sec.  159)  it  is  said:  "  The  relief 
courts  of  equity  in  cases  of  this  character  is  not  c6nEned 
scutory  contracts>,by  altering  and  conforming  them  to 
mt  of  the  parties;  but  it  is  extended  to  solemn  inetrii- 
h  are  made  by  the  parties  in  pursuance  of  such  execu- 
iminary  contracts,  and,  indeed,  if  the  court  acted  other- 
would  be  a  great  defect  of  justice,  and  the  main  evils  of 
)  would  remain  irremediable.  Hence,  in  preliminary 
)r  conveyances,  settlements,  and  other  solemn  instiu- 
30urt  acts  efficiently  by  reforming  the  preliminary  con- 
and  decreeing  a  due  execution  of  it  as  reformed,  if  no 
or  other  solemn  instrument  in  pursuance  of  it  has  been 
And  if  such  conveyance  or  instrument  has  been  exe- 
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cuted  it  reforms  the  latter  also  by  making  it  such  as  the  parties 
originally  intended. 

Id.  Oliver  ys.  Mutual  Commonwealth  Ins.  Co.  (2  Curtis,  277)  the 
marginal  note  is  as  follows:  "  If  a  policy  when  drawn  and  received 
does  not  correctly  express  a  previously  concluded  agreement  for 
insurance,  which  it  was  designed  by  both  parties  to  execute,  equity 
will  reform  it.  If  underwriters  conclude  an  agreement  for  insur- 
ance with  one  known  to  them  to  be  merely  an  agent,  and  nothing  is 
said  as  to  whose  account  the  insurance  is  to  be  made  upon  the  agent 
has  a  right  to  a  policy  insuring  him  as  agent  or  for  whom  it  con- 
cerns. If  the  agent  makes  a  mistake  in  declaring  the  interest, 
quity  requires  it  to  be  corrected  and  the  policy  reformed.  There 
s  a  distinction  between  the  correction  of  a  mistake  in  a  written 
contract  and  in  the  execution  of  a  power;  in  the  latter  case  courts 
interpose  more  willingly.  But  if  the  agent  did  not  declare  the 
nterest  in  the  wrong  person  by  mistake,  but  through  a  fraudulent 
design,  equity  will  not  relieve  the  principal  If  a  party  fails  through 
mistake  to  obtain  such  a  policy  as  be  is  entitled  to  by  an  existing 
valid  contract,  equity  will  relieve,  though  the  mistake  arose  from 
ignorance  of  law." 

In  N.  A.  Ina  Co.  vs.  Whipple  (2  Bissell,  419)  the  court  says:  "  It 
is  easy  to  see  how,  in  the  filling  up  of  printed  blanks,  a  mistake  like 
that  alleged  by  the  complainant  might  happen;  and  the  policy 
clerk  says  that  it  occurred  from  the  fact  that  he  was  accustomed  in 
the  majority  of  instances  to  fill  up  yearly  policies.  All  the  other 
policies  were  made  out  for  two  months;  that  is,  they  expired  on  the 
22d  of  December,  1864,  instead  of  the  22d  of  December  1865. 
This  is  not  contradicted  by  the  defendant.  The  defendant  himself, 
who  personally  procured  this  insurance,  has  no  recollection  or  does 
not  testify  to  any,  in  regard  to  what  transpired  at  the  time  he  applied 
for  the  insurance.  He  admits  that  he  obtained  the  insurance  at  the 
time  mentioned,  but  does  not  profess  to  remember  the  time  the 
policies  were  to  run,  from  anything  he  can  now  recall  of  the  trans- 
action. It  is  shown  in  the  proofs,  and  I  presume  it  would  be  taken 
notice  of  without  proof,  that  fourteen  months  is  an  unusual  time  for 
the  life  of  an  insurance  policy.  The  usual  time  is  two,  three,  four,  six, 
and  twelve  months;  and  if,  for  any  reason,  the  defendant  had  had 
occasion  to  apply  for  a  policy  so  much  out  of  the  usual  coarse  of 
business  it  would  have  made  some  impression  upon  his  memory  and 
that  of  the  clerks  and  agents  of  the  insurance  company  who  partici- 
pated in  the  transaction.    So,  also,  the  fact  that  only  so  small  an 
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amount  was  paid  for  a  policy  having  so  long  a  time  to  run,  would 
seem  to  be  a  circumstance  calculated  to  excite  attention  and  impose 
itself  upon  the  memory.  It  is  true  that  the  defendant  testifies 
that  he  afterwards  sent  his  policies  to  the  insurance  agents,  to 
have  them  looked  over  and  mistakes  corrected;  but  both  the  agents 
deny  that  they  erer  saw  this  policy,  and  assert  x>ositiyely  that  they 
supposed  the  same  had  expired  on  the  22d  day  of  December,  1864, 
and  had  so  entered  the  same  on  their  books,  and  so  informed  the 
complainant,  and  had  no  knowledge  that  the  policy  in  question  was 
claimed  to  be  in  force,  until  after  the  fire.  Under  the  evidence  in 
this  case  I  can  but  conclude  that  the  substantial  allegations  in  the 
bill  are  made  out  by  the  proofs,  and  that  the  complainant  is  entitled 
to  the  relief  prayed  for." 

In  Phoenix  Fire  Insurance  Company  vs.  Gumee  (1  Paige,  278) 
the  marginal  note  is  as  follows:  ''A  court  of  chancery  has  jurisdic- 
tion to  correct  mistakes  in  policies  of  insurance,  as  well  as  in  all 
other  written  instruments.  The  evidence  of  the  mistakes  in  all  cases 
should  be  dear  and  satisfactory."  Chancellor  Walworth  said:  "It 
is  well  settled  that  a  court  of  equity  has  jurisdiction  to  correct  mis- 
takes in  policies  of  insurance  as  well  as  in  all  other  written  instru- 
ments (Phill.  on  In&,  14).  But  the  evidence  of  such  mistakes,  and 
that  both  parties  understood  the  contract  in  the  movement  in  which 
it  is  sought  to  be  reformed,  should  be  clear  and  satisfactory.  In 
policies  of  insurance  the  label  or  written  memorandum  from  which 
the  policy  was  filled  up  is  always  considered  of  great  importance  in 
determining  the  nature  of  the  risk  and  the  intention  of  the  parties. 
Thus  in  Motteaux  vs.  London  Insurance  Company  (Atk.,  347) 
Lord  Hardwicke  held  that  a  policy  ought  to  be  rectified  agreeably  to 
the  label;  and  in  the  issues  which  he  directed  in  that  case,  the  label 
was  treated  as  the  real  contract  between  the  parties.  In  this  case 
there  is  a  substantial  difference  between  the  pohcy  and  the  written 
memorandum  on  which  it  is  founded." 

In  Wood  on  Fire  Ins.,  sec.  484,  p.  809,  it  is  said :  "  When  an  appli- 
catirn  for  insurance  is  made  and  accepted,  and  a  policy  is  issued, 
which  either  by  mistake  or  fraud  on  the  part  of  the  insurer,  essen- 
tially varies  from  the  contract  made,  and  the  policy  is  not  seen  or 
examined  by  the  assured  until  after  the  loss  thereunder  occurs,  he 
is  not  estopped  from  seeking  a  reformation  of  the  contract^  upon  the 
ground  that  he  accepted  the  policy.  Thus,  where  the  plaintiffs 
entared  into  a  contract  for  insurance  with  the  defendant's  agent  and 
paid  him  the  premium,  and  took  from  him  a  receipt  stating  that  the 
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insurance  was  for  $10,000  upon  '  merchandise  generally,  contained  in 
their  three-story,  brick  building,  metal  root  etc.,  and  occupied  by 
them  as  a  commission  house,'  and  a  policy  was  issued  containing  all 
the  proyisions  of  the  contract  except  the  words  '  as  a  commission 
house,'  and  the  policy  was  received  by  a  clerk  of  the  plaintiffs,  and 
its  terms  were  not  known  to  the  assured  until  the  loss;  it  was  held 
that,  inasmuch  as  the  insured  refused  to  pay  the  loss  upon  goods 
held  by  commission,  the  assured  were  entitled  to  have  the  poUcy 
made  to  conform  to  the  agreement,  and  could  not  be  said  to  have 
accepted  the  change  in  the  contract,  as  indicated  by  the  poUcy. 
The  fact  that  proceedings  are  not  instituted  for  its  reformation  until 
after  a  loss,  does  not  of  itself  bar  the  remedy.  It  is  a  circumstance 
to  be  taken  into  consideration  in  connection  with  other  circum- 
stances in  determining  whether  the  plaintiffs  waived  the  variance, 
but,  if  the  delay  is  excused,  the  remedy  remains." 

Franklin  Fire  Ins.  Co.  vs.  Hewitt,  3  B.  Mon.  (Ky.),  202. 

In  Van  Tuyl  vs.  Westchester  Fire  Ins.  Co.  (55  N.  Y.,  667),  the 
plaintiff  procured  insurance  upon  his  stock  and  materials  in  his  man- 
ufactory. One  of  the  printed  conditions  declared  it  void  in  the  case 
of  the  establishment  ninning,  in  whole  or  in  part,  over  or  extra  time, 
or  running  at  night,  without  special  agreement  The  plaintiffs  gave 
evidence  to  show  that  they  previously  insured  with  defendant, 
but  had  the  policy  canceled  because  of  the  condition  above 
mentioned  being  in  the  policy;  that  plaintiff's  agent  informed  de- 
fendant that  the  United  States  Insurance  Company  of  Baltimore  was 
writing  on  the  property,  and  that  their  policy  did  not  contain  that 
clause;  that  the  defendant  thereupon  agreed  to  write  as  the  other 
companies  did  and  to  follow  the  form  of  the  United  States  policy, 
which  the  plaintiffs  were  to,  and  did  furnish  for  the  defendant  to 
copy.  Plaintiffs  thereupon  produce  a  blank  form,  which  the  witness 
testified  was  a  blank  policy  of  the  latter  companj^.  This  was  offered 
in  evidence,  and  was  objected  to  upon  the  ground  that  the  copy 
shown  defendants  should  be  produced,  and  that  a  blank  form  not 
filled  up  was  not  proper  evidence.*  The  objection  was  overruled  and 
defendant  excepted.  Plaintiffs  also  gave  evidence  tending  to  show 
that  they  did  not  discover  that  the  permission  required  was  not  in 
the  policy  until  after  the  fire.  The  evidence  as  to  the  agreement  was 
denied  by  defendant's  agent  who  effected  the  insurance.  It  was 
held  that,  the  plaintiffs  were  entitled  to  have  the  policy  reformed. 
See  also  Phoenix  Fire  Ins.  Co.  vs.  Gumee,  1  Paige,  ch.  (N.  Y.),  278;  1 
Bennett    Fire    Ins.    Cases,  257;    N.  Y.  Ice  Co.   vs.  Western  Ins. 
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Co.,  28  N.  Y.,  857;  National  Fire  Ins.  Co.  va  Crane,  16  Ind.,  260; 
Harris  vs.  Golttmbia  etc.  Ins.  Co.,  18  Ohio,  116;  Weed  vs.  Scheneo- 
tadj  etc  Ins.  Co.,  7  Lans.  (K  Y.),  452;  Bidwell  ts.  Astor  etc.  In& 
Co.,  16  N.  Y.,  268;  Briosco  vs.  Pacific  Mut  Ins.  Co.,  4  Daly  (N.  Y. 
C.  P).,  246;  Bunden  vs.  Orient  etc.  Ins.  Co.,  2  Keyes  (N.  Y.),  667; 
N.  American  In&  Co.  vs.  Whipple,  2  Biss.  (XT.  S.),  418;  Malleable  Iron 
Works  vs.  Phoenix  Ins.  Co.,  25  Conn.,  465;  Bennett  vs.  City  Ins., 
115  Mass.,  241;  OUver  vs.  Mut  Com.  Ins.  Co.,  2  Curtis  (U.  S.),  277; 
Moliere  vs.  Penn.  Fire  Ins.  Co.,  5  Bawle  (Penn.),  842;  National 
Traders'  Bank  vs.  Ocean  Ins.  Co.,  62  Maine,  519;  Lippincott  vs.  Insur- 
ance Co.,  8  La.,  546;  Law  vs.  Warren,  6  Irish  Eq.,  299. 

In  Nal  Traders'  Bank  vs.  Ocean  Insurance  Co.  (62  Maine,  519),  it 
is  said  :  "  This  is  a  bill  in  equity  asking  the  court  to  reform  an  in- 
surance policy.  The  authority  of  the  court  to  grant  the  relief  prayed 
for  is  conceded.  The  only  question  is,  whether  the  evidence  of  mis- 
take is  such  as  to  justify  iiie  court  in  exercising  its  authority.  *  *  * 
As  there  can  be  no  recovery  upon  the  policy  as  it  is  now  written, 
for  the  reason  that  between  the  voyage  insured  and  the  one  actually 
made  by  the  vessel,  there  would  be  apparently  a  fatal  deviation;  the 
plaintiffs  ask  to  have  the  poUcy  reformed  so  that  it  will  describe  the 
voyage  correctly.  We  think  the  relief  prayed  for  should  be  granted. 
Where,  as  in  this  case,  an  insurance  company  undertakes  to  insure 
the  charter  of  a  vessel,  after  being  informed  that  no  copy  of  the 
charter  has  been  received,  and  it  is  not  known  how  many  ports  she 
will  be  required  to  use,  and  through  mistake  the  policy  is  so  written 
as  to  limit  the  vessel  to  the  use  of  one  port,  when  in  fact  her  char- 
ter requires  her  to  use  two,  we  think  a  court  of  equity  should  order 
the  policy  reformed,  so  as  to  make  it  describe  the  voyage  correctly. 
The  mistake  in  this  case  seems  to  be  established  beyond  the  possi- 
bility of  doubt  The  policy  and  the  charter  are  both  writt-en  instru- 
ments. A  comparison  of  the  two  demonstrates  that  the  voyage 
described  in  the  charter  is  misdescribed  in  the  policy.  Can  there 
be  any  doubt  that  this  misdescription  was  the  result  of  mistake  ? 
We  tliink  not  It  is  impossible  to  beUeve  that  the  applicant  for  in- 
surance knowingly  paid  the  premium  for  a  void  policy.  Nor  would 
it  be  just  to  the  officers  of  the  insurance  company  to  suppose  that 
they  took  a  premium  for  a  policy  known  to  them  to  be  of  no  value. 
The  conclusion  is  therefore  inevitable,  that  the  misdescription  was 
the  result  of  a  mistake — a  mutual  mistake — a  mistake  in  which  both 
parties  participated;  and  we  think  equity  and  good  conscience  re- 
quire that  it  should  be  corrected. 
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In  Buckland  y&  Adams  Express  Co.  (97  Mas&,  132),  the  couri 
said  :  "  On  a  consideration  of  the  facts  stated  it  does  not  appear  to  ns 
that  the  plaintiffo  ever  did  agree  that  the  merchandise  in  question 
should  be  transported  on  the  terms  set  forth  in  the  receipt  which 
was  delivered  to  the  workman  at  the  manufactory  when  the  package 
was  delivered  to  the  defendant's  agent  It  is  not  stated  that  the 
plaintiffs  or  either  of  them  ever  read  the  paper  containing  the  al- 
leged regulations  or  one  similar  to  it.  It  is  agreed  that  the  defend- 
ants received  and  carried  like  packages  of  merchandise  for  the 
plaintiffs  at  or  about  the  time  the  one  in  controversy  was  delivered 
for  carriage  without  giving  the  plaintiflfa  any  receipt  whatever  there- 
for, and  that  this  was  the  course  of  dealing  between  the  parties  in  a 
large  majority  of  the  instances  in  which  the  defendants  had  been 
employed  by  the  plaintifGa.  From  this  it  would  appear  that  the  or- 
dinary course  of  business  was  for  the  defendants  to  receive  merchan- 
dise from  the  plaintiffs  without  attempting  to  limit  their  liability  as 
carriers  in  any  manner  whatever.  Under  the  circumstances  we  can- 
not fairly  infer  that  the  plaintiffs  understood  that  by  the  delivery  of 
a  receipt  for  the  merchandise  the  defendants  intended  to  limit  the 
liability  which  they  ordinarily  assumed  in  their  dealings  with  the 
plaintiffs,  or  that  the  latter  understood  and  assented  to  the  contents 
of  such  receipt  as  fixing  the  terms  on  which  the  defendants  were  to 
transport  the  merchandise." 

In  National  Fire  In&  Co.  vs.  Crane  (16  Maryland,  295),  the  court 
said  :  "  Whatever  effect  the  want  of  such  an  indorsement  may  have  at 
law,  in  an  action  on  the  policy  we  think  it  cannot  be  urged  in  a  court 
of  equity  in  a  cause  otherwise  free  from  objection.  The  judge  be- 
low has  correctiy  stated  the  law  on  the  subject.  The  indorsement 
could  have  been  made  only  by  the  company.  If  it  be  omitted,  who  is- 
to  blame  ?  Certainly  not  the  assured.  These  policies  contain  many 
stipulations,  some  of  them  operating  as  conditions  precedent^  for  the 
benefit  of  the  company  and  few  for  that  of  the  assured.  It  is  too 
common  for  application  to  be  met  and  adjustment  refused  on  frivo- 
lous and  unjust  pretenses,  in  order  to  defeat  fair  claims  on  contracta 
of  which  good  faith  is  the  very  essence,  and  we  think  it  would  pro- 
mote the  interest  of  insurance  companies,  and  tend  to  a  higher  state 
of  morals  in  business  transactions  if  they  would  exhibit  more  readi- 
ness to  settle  demands  upon  them  than,  as  we  discover  from  the  nu- 
merous reported  cases  on  the  subject,  appears  to  be  usual  with 
them.  In  this  case  the  president  of  the  company  dictated  the  ap- 
plication himself;  the  prior  insurance  was  made  known  to  him;  the 
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parties  relied  upon  him;  they  never  went  to  the  office  of  the  com- 
pany; he  oame  to  the  connting-houBe  of  the  complainant,  seeking  the 
risk,  and  after  hearing  all  they  had  to  say  on  the  subject,  he  de- 
parted and  soon  after  sent  the  policy  and  received  the  premium,  his 
derk  saying  that  it  was  all  right;  the  only  defect,  however,  being 
that  the  company  had  omitted  part  of  its  own  duty  in  not  indorsing 
the  former  insurance.  In  such  a  case  we  are  called  upon  to  say  that 
the  party  is  without  remedy;  on  the  contrary,  we  think  it  would  be 
a  reproach  to  the  jurisprudence  of  the  State,  if  this  company  were 
discharged  from  tiieir  contract  on  any  such  grotmd.  There  is  a 
distinction  in  cases  where  the  preparation  of  an  instrument  belongs 
to  the  party  to  become  liable  under  it;  he  ought  to  be  dealt  with 
more  stricQy:  19  Yes.,  259.  Insurance  contracts  are  within  this 
principle,  and  equity  will  interpose  not  only  in  cases  of  fraud,  but 
also  of  mistake,  where  a  policy  is  drawn  up  in  a  form  different  from 
the  apphcation,  or  anything  is  omitted  which  it  is  the  duty  of  the 
company  to  insert  or  indorse  on  the  instrument :  CoUett  vs.  Morri- 
son, 12  Eng.  Law  and  Eq.  Rep.,  191." 

In  BidweU  vs.  Astor  Ins,  Co.  (16  N.  T.,  266),  it  is  said :  "  That  the 
contract  of  insurance  agreed  to  be  made  by  \he  defendants  was  such 
in  its  character  as  the  plaintiffs  have  alleged  in  their  complaint,  has 
been  found  by  the  judge  and  is  conclusive  upon  us.  The  fact  on 
which  the  appellants  rely,  that  the  policy  actually  made  out  was  in 
the  plaintiff's  hands  for  a  considerable  time  and  until  the  loss  had 
occurred,  was  a  circumstance  to  be  weighed  by  the  judge  as  bearing 
upon  the  truth  of  the  plaintiff's  allegation  that  the  policy  did  not 
pursue  the  contract.  It  has  undoubtedly  been  considered  by  the 
judge,  and  his  judgment  has  been  given  notwithstanding  that  cir- 
cumstance in  favor  of  the  plaintifb.  There  is  no  rule  of  law  which 
fixes  the  period  within  which  a  man  may  discover  that  a  writing  does 
not  express  the  contract  which  he  supposed  it  to  contain,  and  which 
bars  him  of  relief  for  delay  in  asserting  his  rights,  short  of  the  period 
fixed  by  the  statute  of  limitations  :  Phoenix  Ins.  Co.  vs.  Gximee,  1 
Paige,  278." 

It  is  a  matter  of  common  knowledge  that  a  policy  of  insurance 
against  fire,  at  the  present  day,  is  a  lengthy  contract,  which,  after 
specifying  the  main  things,  viz. :  the  subject,  its  location,  the  owner, 
the  amount^  the  time,  and  the  price,  embodies  very  many  stipulations 
and  conditions  for  the  protection  of  the  underwriter.  If  a  person 
desiring  indemnity  against  loss  applies  to  the  underwriter  and  states 
the  main  things  above  enumerated  and  says  no  more,  he  has  knowl- 
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edge  that  he  has  asked  for  and  will  receive  a  contract  which,  h 
addition  to  those,  will  contain  many  limiting  conditions  in  behal 
of  the  party  executing  it;  and  when  he  receives  the  policy  b 
cannot  avoid  seeing  and  knowing  that  there  are  many  more  stipala 
tions  in  it  than  were  covered  by  his  verbal  request  It  may  wel 
be  that  a  due  regard  for  the  rights  of  others  requires  him  U, 
examine  those  stipulations  and  express  a  timely  dissent,  or  be  helc 
to  an  acceptance  thereol  Nothing  which  has  previously  transpirec 
between  him  and  the  underwriter  furnishes  justification  for  omissioi 
to  read  them.  The  underwriter  has  not  invited  his  confidence  b^ 
any  promise  as  to  what  the  writing  shall  coutain  or  omit. 

But  if  the  underwriter  solicits  a  person  to  purchase  of  him  in 
demnity  against  loss  by  fire,  and  if  they  unite  in  making  a  writtei 
draft  of  all  the  terms,  conditions,  and  stipulations  which  are  to  be 
come  a  part  of  or  in  any  way  affect  the  contract,  and  if  the  under 
writer  promises  to  make  and  sign  a  copy  thereof  and  deliver  as  thi 
evidence  of  the  terms  of  his  undertaking;  and  if  a  material  an( 
variant  condition  is  by  mistake  inserted  and  the  variant  contrac 
is  delivered  and  the  stipulated  premium  is  received  and  retained 
the  court  will  not  hear  the  claim  that  he  is  entitled  to  the  benefi 
of  the  variant  condition,  where  the  other  party  had  neither  actua 
nor  imputed  knowledge  of  the  change. 

In  his  promise  to  make  and  deliver  an  accurate  copy  there  is  justi 
fication  before  the  law  for  the  omission  of  the  other  party  to  examin* 
the  paper  delivered  and  for  his  assumption  that  there  is  no  de 
signed  variance.  A  man  is  not  for  his  pecuniary  advantage  U 
impute  it  to  another  as  gross  negligence,  that  the  other  trusted  i 
his  fidelity  to  a  promise  of  that  character. 

The  rule  of  law  that  no  person  shall  be  permitted  to  deHve 
himself  from  contract  obligations  by  saying  that  he  did  not  rea< 
what  he  signed  or  accepted,  is  subject  to  this  limitation,  viz.:  it  i 
not  to  be  applied  in  behalf  of  any  person  who,  by  word  or  acl 
has  induced  the  omission  to  read.  The  defendant  has  brought  t 
our  notice  a  few  of  the  many  cases  in  which  the  rule  has  beei 
plainly  declared,  but  we  think  that  in  a  few  or  none  of  them  dit 
the  party  seeking  to  enforce  it  subject  himself  to  this  limitation. 

There  was  in  the  first  written  draft  agreed  upon  by  the  plaintifi 
and  defendant  the  contract  between  them;  in  all  its  terms  and  con 
ditions  it  became  and  has  hitherto  continued  to  be  operative.  Th< 
draft  of  another  and  variant  one  has  not  annulled  or  affected  it 
because  the  last  has  not  in  the  eye  of  the  law  been  accepted  bj 
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or  become  obligatory  upon  fhe  plain tiflfk  That  contract  the  de- 
fendant had  the  right  to  rescind;  a  right  which  it  has  possessed 
in  its  fullest  measure,  because  it  was  not  affected  by  the  deliTery  of 
the  variant  one,  not  accepted  by  the  plaintiflfs;  and  if  because  of  its 
own  negligence  in  omitting  to  execute  and  deliver  a  true  copy  of  the 
original  agreement^  it  resulted  that  it  was  induced  to  refrain  from 
exercising  its  right  of  rescission,  it  must  accept  the  consequences 
rather  than  cast  the  burden  upon  the  plaintiffiu 

There  is  error  in  the  judgment  complained  o£ 

In  this  opinion  the  ottier  judges  concurred. 
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UNITED  STATES  CIRCUIT  COURT. 

SOUTHERN  DISTRICT  OF  NEW  YORK. 


) 


PROVIDENCE  WASHINGTON  INS.  CO.  et  al. 
vs.  > 

i 

THE  SYDNEY  et  al.*  ) 


The  libelants  issued  a  ranning  policy  to  H.  M.  &  Co.,  ^'onaccoant  of  H.  M.  <fe 
Co.,  for  whom  it  may  concern."  They  subsequently,  upon  the  application 
of  H.  M.  &  Co.,  issued  a  certificate  of  insurance  under  and  subject  to  the 
conditions  of  the  said  policy;  loss,  if  any,  payable  to  the  assured,  or  order. 
H.  M.  &  Co.,  by  whom  the  insurance  was  effected,  were  intermediaries 
between  boatmen  and  shippers.  A.,  P.  &  Co.  were  the  owners  of  the  cargo. 
The  certificate  by  which  the  cargo  was  insured,  under  and  subject  to  tlie 
conditions  of  the  running  policy,  was  obtained  by  H.  M.  &  Co.  at  the  re- 
quest of  A.,  P.  &  Co.  The  libelants'  dealings  were  entirely  with  H.  M.  & 
Co.  Inconsequence  of  negligence  on  the  part  of  the  carrier,  a  totalloss 
ensued.  The  libelants,  upon  an  abandonment  by  A.,  P.  &  Co.  and  H.  M. 
&  Co.  of  their  interests  in  the  property,  paid  the  insurance  in  full,  and  filed 
a  libel  against  the  carrier  for  negligence.  Helij  That  tb©  certificate  and 
policy  are  to  be  read  together ;  and  when  so  read,  constitute  a  contract  to 
insure  H.  M.  &  Co.  for  themselves,  and  for  those  whom  they  might  repre- 
sent, having  insurable  intei'ests  in  the  premises,  and  that  both  H.  M.  & 
Co.  and  A.,  r.  &  Co.  were  embraced  therein.  The  intention  of  tbe  person 
who  effects  the  insurance,  whether  known  to  the  insurer  or  not,  determines 
the  application  of  the  clause. 

Payment  of  a  total  loss  works  an  equitable  assignment  of  the  property,  and 
the  insurer  may,  after  payment  t^  the  assured,  charge  the  carrier  for  neg 
ligence  in  destroying  property  which  has  become  his.  The  insurer,  upon 
subrogation  to  the  lights  of  the  assured,  becomes  the  real  party  in  inter- 
est, and  may  maintain  the  suit  in  his  own  name. 

When  a  loss  occurs  in  consequence  of  an  explosion  of  the  holler,  a  presump- 
tion of  negligence  on  the  part  of  the  carrier  is  thereby  created,  which 
those  who  are  responsible  must  rebut  by  proof  of  due  care,  or  by  showing 
the  existence  of  circumstances  over  which  they  had  no  control,  and  to 
whch  the  result  may  be  fairly  attributable. 

Although  the  answer  denies  negligence,  it  admits  facts  which  raise  a  pre- 
sumption of  negligence,  but  as  the  apostles  indicate  that  the  question  of 

*  D«cUlon  rendered,  March  17, 1886.— From  Federal  Reporter, 
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as  not  been  fully  entered  into,  and  as  the  claimant  has  relied 
ory  that  the  facts  found  did  not  make  out  a  prima  facie  case 
he  may  be  permitted  to  apply  for  leave  to  introduce  further 
ills  regard. 

McCarthy,  for  Appellants. 
lABRiSKiE,  for  Claimant. 

Wallace,  J. 

this  cause  avers,  in  substance,  that  the  libelants,  in- 
rations  engaged  in  the  business  of  marine  insurance, 
J  of  insurance  agree  to  indemnify  Armour,  Plankinton 

aers  of  a  certain  cargo  of  wheat  on  board  the  canal-  ^^-' 

upon  a  voya»;e  from  Buffalo  to  New  York,  against  the  '*"- 

d  perils  of  the  voyage ;  that  there  was  a  total  loss  of 
n   the  voyage,  and  an  abandonment  by  the  owners  to  '^ 

that   the  canal-boat   Warden^  upon  the   voyage,  was  "^ 

e  steam  canal-boat  Sydney,  and  was  entirely  dependent  ^ 

'?/  for  motive  power;  that  both  the  Worden  and  the  » 

wned  by  the  same  persons;  that  the  loss  occurred  by 
3  of  the  persons  in  charge  of  the  two  boats,  in  conse- 
Lch  the  Worden  was  driven  upon  the  rocks  of  Esopus 

Hudson  River,  and  sank;  that  the  libelants  became 
)wners  of  the  cargo  in  the  sum  of  $9,211.75  as  for  a 

paid  that  sum  to  them  as  the  insurance  upon  said 
y  libelants  became  subrogated  to  the  owner's  cause  of 

the  vessels.  The  answer  of  the  claimant  admits  that 
tier  of  both  vessels;  denies  that  the  libelants  insured  the 

cargo  of  the  Worden;  alleges  that  the  pohcy  insured 
,8  carrier  of  the  cargo;  denies  all  averments  of  negh- 
3  that  the  Worden,  while  being  towed  by  the  Sydney, 
irely  under  the  control  and  management  of  the  Sydney, 
ks  upon  Esopus  Island,  and  sunk;  admits  that  these 
wn  rocks,  easily  avoidable  ordinarily  by  tow-boats  and 
ad  avers  that  the  Worden  foundered  by  reason  of  the 
he  boiler  of  the  Sydney^  whereby  that  steamer  was 
xol  her  movements,  and  was  carried  by  the  tide  and 

Worden  struck  the  rocks.  The  answer  further  alleges 
ant  paid  the  premium  to  the  libelants  for  the  insur- 
3  agreement  that  the  payment  of  any  loss  or  damage 
1  transitu  should  accrue  to  the  benefit  of  the  claimant, 
m  from  his  habihty  for  such  loss  as  a  common  earner.  -^ 
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The  district  court  dismiased  the  libel,  and  npon  this  appeal  by  the 
libelants  the  following  facts  are  found: — 

(1)  Prior  to  the  seventeenth  day  of  May,  1888,  the  libelants  issued 
and  delivered  to  the  firm  of  H.  Morse  &  Co.,  of  Buffido,  New  York, 
a  policy  of  insurance,  reciting  that  "  on  account  of  H.  Morse  &  Co., 
for  whom  it  may  concern,  they  do  insure  the  several  persons  whose 
names  are  hereafter  indorsed  on  the  policy  as  owner,  advancer,  or 
common  carrier  of  goods,  merchandise,  or  produce  on  his  own  boat» 
or  boats  belonging  to  others,  loaded  on  commission  or  chartered, 
from  place  to  place  as  indorsed  hereon,  or  in  a  book  kept  for  that 
purpose,  for  the  several  amounts  at  the  rate  and  on  the  goods,  mer- 
chandise, or  produce  as  specified  in  the  indorsement,  beginning  the 
adventure  upon  the  goods,  merchandise,  or  produce  from  and  imme* 
diately  following  the  landing  thereof  at  the.  port  or  place  of  the 
indorsement,  and,  continuing  the  same  until  the  goods»  merchandise, 
or  produce  shall  be  safely  luided  at  the  port  of  destination."  The 
policy,  among  other  things,  excepted  from  the  risk  all  losses  arising 
from  want  of  ordinary  care  and  skill  in  lading  or  navigating  the 
boats. 

(2)  On  the  seventeenth  day  of  May,  1888,  Morse  &  Co.  applied  to 
the  agent  of  the  libelants  at  Bu£Eb1o  for  insurance  upon  a  cargo  of 
wheats  to  be  carried  on  board  the  canal*boat  William  Wirden  from 
BufEialo  to  New  York,  and  requested  the  loss,  if  any,  to  be  made 
payable  to  Morse  &  Co.,  or  order.  Thereupon  the  agent  of  the 
libelants  entered  in  the  book  a  memorandum  designating  Morse  & 
Co.  as  the  persons  on  whose  account  insurance  was  effected,  describ- 
ing the  boat,  cargo,  and  voyage,  and  specifying  the  amount  insured 
upon  the  cargo  on  the  voyage,  from  Buffalo  to  New  York,  as  $9,875, 
and  the  premium  as  $14.82.  At  the  same  time  the  agents  of  the 
libelants  delivered  to  Morse  &  Co.  a  certificate  certifying  that  Morse 
&  Co.  were  insured  under  and  subject  to  the  conditions  of  the  policy 
before  mentioned,  in  the  sum  of  $9,875  on  cargo  of  wheat  on  board 
boat  William  Worden  from  BuflEalo  to  New  Yorl^  loss,  it  any,  payable 
to  assured,  or  order. 

(3)  At  the  time  when  the  foregoing  policy  and  certificates  were 
executed  and  issued  by  the  libelants,  Morse  &  Co.  were  doing  busi- 
ness at  BuffiEdo  as  intermediaries  between  boatmen  and  shippers  of 
cargo  in  procuring  cargoes  to  be  shipped  for  a  commission.  They 
were  applied  to  by  the  owner  of  the  canal-boat  Worden  to  procure 
him  a  cargo  for  New  York.  They  thereupon  applied  to  one  Mead- 
ows, who  was  an  agent  for  Armour,  Plankinton  &,  Co.,  for  a  cargo, 
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and  agr^d  with  him  to  transport  7,900  bushels  of  wheat  from 
Buffalo  to  New  York  on  the  l^oat  Wofden;taiA  to  injure  the  ^ame  for 
a  freight  of  five  cents  per  t)u£ihel  Therieupon  they  eipt;tered  into  a 
contract  with  the  owner  of  the  Warden,  evidenced  by  a  bill  of  lading, 
in  which  they  were  described  to  shippers  of  the  cargo  for  transpor- 
tation of  the  cargo  to  New  York,  and  procured  the.  certificate  of 
insurance  aforesaid,  and  indorsed  and  deliyered  to  the  agent  for 
Armour,  Plankinton  &  Co.,  and  at  the  same  time  entered  into  a  con- 
tract with  him  ^9^  ^6  transportation  of  the  carga  to  New  York, 
evidenced  by  a  bill  of  lading  in  which  they  described  themselves  as 
carriers,  and  Armour,  PlanldntOn  &  Oo.  as  shippers. 

(4)  At  the  time  Morse  &  Co.  executed  and  delivered  the  bill  of 
lading  to  the  agent  of  Armour,  Plankinton  &  Co.,  the  claimant^  as 
master  of  the  Worden,  also  executed  a  duplicf^te  1[)ill  of  lading, 
describii^  himself  as  carrier,  and  delivered  it  to  said  agent. 

(5)  By  the,  agreement  for  the  transportation  of  the  cargo  between 
Morse  &.,  Co.  ^nd  the  claimant,  the  latter  was  to>  receive  five  cents 
per  bushel  as  freight,  less  the  amount  to  be  paid  as  premium  for  in- 
suring the  cargo,  and  less  a  commission  of  five  per  cent  upon  the 
whole  freight  money  to  Morse  &  Co. 

(6)  Morse  &,  Co.  advanced  to  the  agent  of  Armour,  Plankinton  & 
Co.  $200  for  prior  advances  made  by  the*  agent  upon  the  wheat,  and 
by  the- bills  pf  lading  ttie  cargo  was  to  be  delivered  upon  pc^ment  of 
this  advance  and  the  freight. 

(7)  At  the  time  of  making  application  for  the  insurance,  receiving 
the  certificate^  and  signing  the  several  bills  of  leading,  it  was  under- 
stood between  Morse  &  Co.  and  the  claimant  that  the  latter  owned 
the  Warden  and  the  /S^/^neji/,  and  intended  to  tow  the  Wo- den  by  the 
Sydney  on  the  voyage. 

(8)  Upon  the  voyage  the  Warden  was  wholly  under  the  control  of    '' 
thfi  Sydney,  and  both  boats  were  navigated  as  one  vessel  practically; 
and  on  the  twenty-eighth  day  of  May,  1883,  while  proceeding  on  the 
TG^age  down  the  Hudson  Biver  the  Warden  struck  the  rocks  on  * 
EsopuH  Island,  and  sunk,  and  her  cargo  was  damaged  to  ,the  amount 
of  $6,175.89.     Thesa  were  well-known  rocks,  easily  avoidable  by  ' 
vessels. 

(9)  Ther^  is  no  evidence  of  any  negligence  on  the  part  of  those  in ' 
charge  of  the  navigation  of  the  Warden  or  the  Sydney  except  such 
80  appears  from  admissions  in  the  answer  of  the  claimant 

(10)  June  26, 1883,  the  libelants  paid  to  Armour,  Plankinton  & 
Cow  the  sum  of  $9^211.75  on  account  of  the  loss  of  the  cargo  in- 
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Bured;  and  upon  an  abandonment  by  the  owners  to  the  libelants, 
and  about  the  same  time,  they  paid  to  Morse  &  Co.  the  sum  of 
$520,  in  full  for  their  interest  in  the  cargo. 

It  is  to  be  observed  that  the  cause  of  action  upon  which  the  libel 
proceeds  is  for  negligence.  It  is  not  claimed  that  the  vessels,  or 
either  of  them,  are  liable  because  of  a  breach  of  the  carrier's  con- 
tract The  libelants  assert  that  they  have  succeeded  to  the  rights  of 
Armour,  Plankinton  &Co.,  as  the  owners  of  the  cargo  of  the  Warden^ 
to  recover  against  both  boats  because  of  loss  sustained  by  reason  of 
the  negligent  navigatjion  of  the  boats.  There  is  no  allegation  in  the 
libel  that  the  libelants  have  succeeded  to  the  rights  of  Armour, 
Plankinton  &  Co.  by  an  assignment  of  the  cause  of  action.  The 
libelants  rely  purely  upon  subrogation.  The  case  consequently  pre- 
sents two  questions:  First,  whether  upon  the  facts  a  cause  of  action 
existed  in  favor  of  Armour,  Plankinton  &  Co.  against  one  or  both  of 
the  vessels  at  the  time  of  the  payment  to  them  of  the  loss  by  the 
libelants;  and,  second,  whether  the  libelants  stand  by  subrogation 
in  the  place  of  Armour,  Plankinton  &  Co.  to  enforce  that  cause  of 
action.  If  Armour,  Plankinton  &  Co.  were  not  entitled  to  the  in- 
surance, as  between  themselves  and  the  libelants,  under  the  policy 
and  certificate,  the  libelants  cannot  recover. 

Treating  the  case  as  though  Armour,  Plankinton  &  Co.  were  libel- 
ants, their  right  to  recover  against  the  vessels  would  not  be  affected 
by  the  fact  that  they  had  been  paid  the  full  amount  of  their  loss  by 
the  insurers:  The  Monticello,  17  How.,  162.  If  the  insured  owner 
has  accepted  payment  from  the  insurer,  the  latter  may  use  the  name 
of  the  assured  to  obtain  redress  from  the  persons  whose  conduct 
caused  the  loss.  At  law,  the  insurer,  upon  subrogation  to  the  rights 
of  the  assured  by  payment  of  the  loss,  can  only  maintain  such  a 
suit  in  the  name  of  the  assured:  Oales  vs.  Hailman,  11  Pa.  Si,  515; 
Hart  vs.  Western  R  Co.,  13  Mete,  99;  Hall  vs!  Baibroad  Cos.,  13 
WalL,  367;  Mercantile  Ins.  Co.  vs.  Calebs,  20  N.  T.,  173.  In  ad- 
miralty, however,  there  seems  to  be  no  reason  why  the  insurer  may 
not,  as  in  equity,  maintain  the  suit  in  his  own  name  as  the  real 
party  in  interest:  Fretz  vs.  Bull,  12  How.,  466;  The  Monticello  vs. 
MorriBon,  17  How.,  155.  As  the  libelants  have  paid  Morse  &  Ga 
for  their  interest  in  the  loss,  all  the  parties  whose  rights  are  involved 
are  before  the  court 

Although  the  answer  denies  negligence  in  the  navigation  of  the 
vessels,  it  admits  facts  which  raise  a  presimiption  of  negligence. 
It  admits  that  the  Warden,  while  upon  her  voyage  on  the  Hudson 
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ropelled  against  well-known  rocks,  and  alleges,  in  ex- 
at  this  took  place  because  the  vessel  became  unman- 
)n8equence  of  the  bursting  of  the  boiler  of  the  Sydney, 
vessels  were  na\dgated  as  one,  and  were  owned  by  the 
>  case  is  to  be  treated  as  though  the  Hbel  were  filed 

Sydney  alone,  and  as  though  a  vessel,  having  the 
ve  or  stop  at  pleasure  in  a  channel  of  sufficient  breadth, 
i  with  negligence  by  reason  of  being  brought  into  col- 
,  well-known  obstruction  easily  avoidable  by  those  in 
the  absence  of  any  explanatory  evidence  to  indicate 
dent  was  one  which  could  not  be  foreseen  or  prevented 
se  of  proper  nautical  skiU,  the  facts  admitted  establish 
)  case  of  negligence:  The  Granite  State,  3  Wall.,  310; 
Uo.  vs.  The  Saunders,  25  Fed.  Rep.,  727.  No  evidence 
'ered  in  suppoiii  of  the  exculpatory  allegations  of  the 
en  had  it  been  shown  that  the  accident  was  occasioned 
sion  of  the  boiler,  and  that,  after  such  explosion,  the 
d  not  have  been  saved  from  being  driven  with  such 
►n  the  rocks  as  to  sink  her,  it  would  still  have  been 
pon  the  claimant  to  show  that  the  boiler  was  in  a  safe 
id  was  properly  managed.  Boilers  do  not  usually  ex- 
bhey  are  in  a  safe  condition  and  are  prudently  managed, 

of  an  explosion  therefore  creates  a  presumption  of 
i?hich  those  who  are  responsible  for  the  consequences 
'ow  by  evidence  showing  due  care,  or  the  existence  of 
js  over  which  they  have  no  control,  to  which  the  result 
Y  attributed:  Transportation  Co.  vs.  Downer,  11  Wall., 
w  World  vs.  King,  16  How.,  477;  Eintoul  vs.  New  York 
R  K  Co.,  21  Blatchf.,  439;  s.  c.  17  Fed.  Rep.,  905; 
i  John^  57  N.  Y.,  567.  In  the  case  of  Rose  vs.  Stevens 
ansp.  Co.  it  was  held  in  this  court  that  negligence  may 
from  the  fact  of  the  explosion  of  a  steam-boiler  on  a 
where  the  defendant  is  under  no  contract  obligation  to 
:  20  Blatchf.,  411,  and  11  Fed.  Rep.,  438.  It  follows 
snt  case  was  shown  to  authorize  a  recovery  by  the  owner 
against  the  vessels. 

that  Armour,  Plankinton  &  Co.  could  recover  upon  the 
r  were  libelants,  it  remains  to  consider  whether  the  libel- 
subrogated  to  their  cause  of  action.  The  rule  is  ele- 
:  payment  of  a  total  loss  by  the  insurer  works  an  equita- 
jnt  to  him  of  the  property  and  all  the  remedies  which 
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the  insured  had  against  t^e  others  for  thd  lo^.  The  qiiestioa  is^ 
then,  whether  Armour^  Flankinton  &  Col  wiere  itisured  tx)  .the;  extent 
of  their  interests  as  owners  of  the  oatgo;  Hinder  the  policy  and  cer- 
tificate issaed'by  tl;ie  libelants  to  Morsel  Co.'  <    .1 

The  eontraet  of  ipfijui^aAce  is  found  in  the  policy  and  certificate^   , 
supplemented,  by  such  extrinpic  eyid'ence  ad  inay  be  properly  received 
to  explain  but  not  to  contradict  thieir  terms.    The  ^policy  is  a  running, 
or  floating  policy^  intei^ded  to  cover  fatuie'slttpinents  of  goods  pr    , 
produce.    Its  phraseology  respecting  tiie  persons  and  interests  to  be 
insured  is  somewhat  equivocal,  owing  doubtless  to  the  fact  that  the 
T^ords  **on  account  of  H-.  IJtorsiB  A  Co.  for  whom  it  may  cpncem,"   . 
were  written;  into  the  printed  form  adapted  to  insure  all  persons  who 
might  b«eome  parties  to  ^t  by  indprsinj^  their  names  thereon.    By  its  , 
terms,  the  voyage,  th^  apount  to  be  inlBured,  the  property,  and  |;he  .  . 
rate  of  premium  are  to  be  described"  by  ain  indorsement  upon  the , 
poUcy  or  ina*bQpk  kept  for  that  purpose;  Islieh  indorsemmt  to  be  , 
approved  and  signed  by  the  libelaiiteC  ^It  is  to  be  read  as  ^pugh 
the  libelants-u;ndertook  to  insure  Mbrse  k  60:  f»r  themsfilvest  an4 
those  whom  tiiey  might  ^represent  in 'procfuring  i«Burance,^aQ(d  also^ .,, 
undertook,  at.  the  request  of  Morse  ^  Co.,  to  insure  any  other  persons  , 
having  an  interest  ap  owners,  advaUcbrs,  t>r  iiominasi.  carrijer9  whose 
names  and  intere^ts^  shquld  thereafter  b^  indorsed  upon,  the  polipy.    u 
When  the  names  o:(,  ]Si([orse  &  C<x  wer^  inserted  in  it,  it  w$8  appro-, 
priate  to  meet  thei  diffei:ent  classed  of  tfans&ctions  vrfaich  ap   ipsur-  . 
ance  by  ihemmig^r  represent,    tt' wW-such-as  Would  enable  them 
to  effect  aninduranqe  in  their  own  name whiEln'th^y  had  ai|y  interest, 
in  the  risk  as .  advancers  or  carnerd^  oi:  to  6btain  insurance  for  the 
owner,"  advancer,  or  caiirier,  and  in  his  name,  if  they  desired: or  had  . 
no  interest  themselves.     tJpoh  the  correct  construotion,  insurfuice,^. 
•effected  iu' the  nam€\  of  Morse,  &  Co.  was  to'  inure  to  the.>  benefit  of. 
all  concerned,— -that  is,  for  the  benefit  of  all  for  whom  they  ^ted  in.' 
obtaining  insurauQc;  and  when  insttnince  was  not  effected,  in  the  . 
name  of  Morse  &  Co.  the  name  of  the  person  to  be  inswred^' vrith  a 
statement  of  his  interest,  was  to  be  indorsed  on  the  policy,  and  he 
would  thereby  become  the  assured.    Upon  any  other  construction 
the  words  ''  for  whom  it  may  concern"  are  nugatory.    Insurance  in 
the  name  of  another  might  sometimes  be  desirable  when  Morse  & 
Co.  had  no  interest  in  the  transaction  other  than  that  of  agent  for 
procuring  cargoes,  and  insurance  upon  them,  for  others  for  a  com- 
mission. 
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No  indorsement  was  made  upon  the  policy  of  the  name  of  the  per- 
son insured;  but  upon  the  application  for  the  insurance  the  memo- 
randum of  the  property,  the  voyage,  the  amount  of  insurance,  and 
the  rate  were  entered  by  the  libelants  in  the  book  kept  for  that  pur- 
pose as  recitod.^n  the  eertificat^  delivered  by  them  to  Morse  &  Co. 
The  certificate  and  policy  are  to  be  read  together,  and,  no  read,  form 
'  a  obntfeacibetweei^  the  libelants  and  Morse  k  Co.  to  insure  the  latter 
•  "for  wdiom  it  may  .concerp."^  "Thik  'wais  in'  iiiitoranoe  for  Armour, 
'  nankintoa  &\QOi  iq  the  extent  of  theii*  iiit^^ests  4«  owners  of  the 
cargo, 'rb6C(]^se.,..t):^e.  ,,pr^i^.  show  Indisputably 'that /Morse  &  Co 
obtadxi^d  the  if^sfLrance  at 'the  request  aiid'fdr  the. protection  of 
Ajnnour,  Plankifiton  &  Co.    It, was  also  ah  insuraclLce  for  the  benefit 
of  Morse  A  Co.,tQ  th<^^  extent  of '  iibeir  interests  as  oaffiiers  and  for 
adyauees;  ''■'-••..:■.. 

Although  tbe»genei:al  rule  iei  thalb,  if  d  -poUcj  insures  the  interest 
only  of  the  pecspn  ^ameji  in  it,  no  othei'  person  can  show  that  it  was 
also  intended' to  cQYer  Jt^is.  ii;itere8t,  it  is  Othei^wite  if 'the  pohcy  con- 
tains the  pl^a^e  •*'  for  whom  it  inky'  boncem;  "  and  under  such  a 
policy  the  iatootioi^  p|  the  person  ^h6  effects  =  the-  iilsurance  deter- 
mines the  application  of  the  clause.  The  in^ttrtaice  effected  by  him 
insures  4ill  whp.haTQ  an  insurable  interest  in  the  property  to  the 
extent  of  theii:  uiter^sts^  where  there  is 'pt'etrL6u»> authority  or  subse- 
quent- zatification  of  an  insurance  obtaitred  for  them.  This  is  so 
whether. the  intent^i)  of  the  person  effectilig  the  insurance  is  known 
to  the  insurer  or  noi);  and  the  perisonfii  wbbise  interests  are  thus  in- 
sured may  sue  upon  the  policy  in  their  6wn  name,  and  a  recovery 
•by  ooe  inures  to  the  benefit  of  all,  and  b^ars  a  recovery  by  the  others, 
the  phrase  ordinai^y  applies,  however*,  only  to  those  who  are  con- 
'  templated  at  the  time  of  the  insurance,  and  whothen  had  an  insur- 
able interest  in  thp  subject-matter:  1  Pajra  Ins.,  45;  Hopper  vs. 
iRobinson,  9S  Vr  S.,  528;  Henshaw  vs.  Mutual  Safety  Ins.  Co.,  2, 
Blatchf.,  99;  Hermann  vs.  Louisiana  State  Ins.  Co.,  7  La.,  502;  Dun- 
ean  vs.  Sun  Ids.  Co.,  l^  La,  Ami.,  486;'  Buck  vs.  Chesapeake  Ins.  Co. 
1  Pet ,  IM ;  Rogeys.TS.  Tracers'  Ins.  Co.,  6  PAige,  583. 
'  It  is  not  apparent  ^ow  the  libelants,  after  payment  of  the  loss  to 
Armour, ' Pla^ikinton  .&  Co.,  maintained' any  different  position,  ia 
Tespect  to  their  rights  to  recover  against  the  -vessel,  than  would  have 
been  occupied  by  Aipoiour,  Plankinton  &  Co.  if  •  the  suit  had  been 
brought  by  thei^i  before  payment  of  the  loss.  The  libelants  did  not, 
by  paying  the  loss,  adjpai|;,  in  favot  of  the  claimant,  that  the  loss  was 
one  within,  the  .risk  of  the  policy,  and  therefore  not  within  one  of 
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the  accepted  risks  as  a  loss  arismg  from  the  want  of  ordinary  care 
in  navigating  the  boat.  They  were  obliged  to  pay  the  loss  to 
Armour,  Plankinton  &  Co.  before  they  could  assert  any  claim  against 
him.  When  they  paid  it,  they  became  Armour,  Plankinton  &  Co. 
for  the  purposes  of  enforcing  the  cause  of  action.  They  would 
doubtless  be  precluded  from  maintaining  an  action  against  Armour^ 
Plankinton  &  Co  to  recover  back  the  payment  unless  they  could 
show  fraud  or  mistake.  But  it  is  impossible  to  see  how  this  circum- 
stance can  prejudice  them  in  an  action  against  a  third  person. 
Moreover,  if  the  payment  should  be  treated  as  an  admission  on  the 
part  of  the  libelants  of  their  understanding,  at  the  time,  that  the 
loss  was  one  within  the  terms  of  the  policy,  and  did  not  arise  from 
an  accepted  risk,  nevertheless,  the  evidence  now  is,  that  the  loss 
arose  by  reason  of  the  negligence  of  those  in  charge  of  the  vessels. 

The  decision  in  the  court  below,  as  appears  by  the  opinion  of  the 
learned  district  judge,  was  placed  upon  the  ground  that  the  insur- 
ance effected  by  Morse  &  Co.  was  an  insurance  for  themselves  only; 
but,  if  otherwise,  was  intended  by  them  to  cover  the  insurable 
interest  of  the  claimant  in  the  cargo  as  a  carrier;  that  the  insurance 
therefore  inured  to  the  claimant's  benefit  as  well  as  to  that  of  Morse 
&  Co.  and  Armour,  Plankinton  &  Co.,  and  protected  him  to  the 
extent  of  his  liability  as  carrier  for  the  delivery  of  the  cargo  to  the 
owner;  and  that  payment  to  the  owner  was,  in  legal  effect,  payment 
to  him,  and  concluded  tbe  insurers  from  maintaining  the  suit  with- 
out affirmative  allegations  and  proof  that  the  payment  was  made 
upon  a  mistake  of  facts. 

If  Morse  &  Co.  were  the  only  parties  insured,  the  libel  was  prop- 
erly dismissed,  if  for  no  other  reason,  because  it  does  not  proceed 
upon  the  theory  that  the  libelants  have  succeeded  to  any  rights  by 
subrogation  except  to  those  of  Armour,  Plankinton  &  Co.  But  the 
conclusion  that  Morse  &  Co.  were  the  only  parties  to  the  contract 
can  only  be  reached  by  refusing  to  give  any  effect  to  the  phrase 
in  the  policy  ''for  whom  it  may  concern."  That  phrase  is  meaning- 
less if  it  does  not  mean  that  an  insurance  effected  in  their  names  is 
to  extend  to  all  for  whom  they  are  authorized  to  insure.  If  the 
policy  were  to  be  interpreted  as  intended  to  insure  only  those  per- 
sons whosQ  names  and  interests  should  be  indorsed  upon  it,  then 
it  would  read  as  though  the  phrase  "  on  accoimt  of  Morse  &  Co., 
for  whom  it  may  concern,"  were  altogether  omitted.  With  the 
phrase  inserted,  it  is  unnecessary  to  indorse  the  name  subsequently 
upon  the  policy,  but  all  become  parties,  "for  whom  it  may  concern," 


Digitized  by  LjOOQ IC 


1887.]      Prov.  Wash.  Ina.  Co.  et  al.  vs.  The  Sydru^  et  cd.  263 

to  any  inBurance  which  may  be  effected  npon  their  application* 
Upon  any  other  construction  of  the  policy  it  would  have  been 
useless  to  insert  t^e  name  of  Morse  &  Co.  in  the  policy  at  alL 

If  the  libelants  were  attempting  to  enforce  a  cause  of  action 
against  the  claimant  for  a  breach  of  his  obligations  as  a  carrier, 
and  if  they  had  insured  him  as  carrier,  as  well  as  Morse  &  Co.  and 
Armour,  Plankinton  &  Co.,  it  would  seem  very  clear  that  they 
could  not  succeed.  In  such  a  case  they  would  be  attempting  to 
reclaim  moneys  which  they  had  agreed  to  appropriate  in  part  for 
his  indemnity  against  the  very  loss  which  had  arisen, — a  fund 
which  became  his  to  an  extent  commensurate  with  his  obligations 
as  a  carrier  as  soon  as  the  loss  took  place.  But  they  do  not  seek 
to  recover  back  money  which  they  have  paid  him,  or  paid  to  some 
one  else  in  part  for  him,  in  discharge  of  their  contract  of  indemnity* 
They  seek  to  charge  him  for  negligence  in  destroying  the  property 
which  has  become  theirs  by  an  equitable  assignment  from  the 
owner. 

The  proofs  do  not  show  |hat  the  interest  of  the  carrier  was  in- 
tended to  be  insured  by  Morse  &  Co.  when  they  applied  for  the 
insurance  and  procured  the  certificate.  If,  as  was  thought  to  be 
the  fact  by  the  district  judge,  the  premium  was  paid  for  the  insur- 
ance by  the  claimant,  that  circumstance  would  be  quite  controlling 
to  indicate  an  understanding  between  Morse  and  himself  that  his 
interest  should  be  protected  by  the  insurance.  The  evidence  is 
that  he  agreed,  through  Morse  &  Co.,  with  the  agent  of  Armour, 
Plankinton  &  Co.,  to  pay  the  premium  as  a  part  of  the  considera- 
tion of  the  contract  for  transportation.  In  other  words,  he  agreed 
for  $395  to  transport  the  cargo  to  New  York,  and  pay  the  premium 
for  insurance.  He  paid  it  out  of  the  $395  received  from  Morse  & 
Co.,  and  in  no  other  way.  The  owners  paid  the  premium  when 
Morse  k  Co.  were  paid  by  them. 

Considerable  evidence  was  elicited  from  the  witnesses  for  the 
purpose  of  showing  usage  among  shippers,  insurers,  and  boatmen 
at  BufiiEdo,  to  the  effect  that  insurance  procured  under  circumstan- 
ces similar  to  those  in  this  case  is  understood  to  protect  the  carrier 
as  well  as  all  other  persons  interested  in  the  safe  transportation  of 
the  cargo.  The  evidence  falls  short  of  establishing  such  a  usage. 
It  is  loose,  conflicting,  conjectural,  and  equivocal  See  Donnell  vs. 
Columbian  Ins.  Co.,  2  Sum.,  366;  The  Eddy,  5  WalL,  481;  Bolton  vs. 
Colder,  1  Watts,  360;  U.  S.  vs.  Buchanan,  8  How.,  83, 102.  So  far 
as  this  evidence  tends  to  show  that  Morse  &  Co.,  when  they  pro- 
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cured  the  insiirance^  intended  to  <)j:)tain  it.  for  the  betfefit  of  the 
carrier  6!s  w^Uas'for  the)  owners  and  themselyes,  it  is  legitimate; 
but  it  is  not  persuasive,  in  Tiew  p{  the  .fact  tlia^  the  insurance  was 
prociured  at  the  rei^uest  of  the  ownerfij,  and  as*  a  condition  of  the 
contract  for  transportation,  and  the.  further  fact  that  there  was  no 
conversation  between  Morse  A;  Co.  nndthe  master  6f  the  Worderu 
Those'  consideratkms  lead  to  a  reversal  of  the  decree  of  the 
district  court  The  apostles  indicate  that  the  questioh  whether  the 
claimant  was  guilty  of  negligence  in  the  navigation  6f  the  boats  has 
not  been  'fully  litigated,  and,  t^iat  the  claimant  has'  mistakenly 
relied  upon  the  theory^  that  the  facts  proved  did  'not  make  out  a 
prima  facie  case  agttinst  him.  It  is  therefore  deemed  proper  to  per- 
mit the  cMm^int  to  apply  for  le^ye  to  introduce,  further  evidence 
upon  the  question  whether  the  l^s  arose  from  the^want  of  ordinary 
csure  and  sldll  in  the  navigation  of  the  boats.  Unless  such  an 
application  is  made  within  twenty  days,  a  decree  Will  be  entered  for 
the  libelants  in  the  sum  of  $6,175.89,  /vfith  interest  from  May  28 
1883,  with  costs  in  this  court  and  in  thp  district  court 
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SUPREME    COURT   OF   WISCONSIN. 


BUSSINGER 

BAI^  OF  WATERTOWN.* 

Where,  in  an  action  ajgainst  a  bank  to  recover  the  value  of  certain  life  poli- 
cies^,  .which  plaintiif  had  ansi^ed  to  it  on  the  ground  that  he  was  in  a 
stat>e'of  intoxication)  at  the  i|mej  apddi4, not  comprehend  the  transaction, 
the  statements  of  the  plaintiff  made  to' tlie  company, 'thoni^h  differing  from 
^d  inconsistent  with  sUch  an  averment,  do  not  operate  as  an  estoppel 
a^^inst'  hiin,  cMo'ta  to  deprive  him  ,of  the  right  of  having  the  question  of 
his  jatate  of  mind  at  the  time  of  the  assfghment^hbmitteo  to  the  jnry;  and 

,.^.  when  there  is  any  evidence  of  intoxication  at  the  time,  the  plaintiff  cannot 
'  be  Wnsnited.     .»i     •    •         .,     .      . 

Where  an  action'  is  brought  to  cecover  certain  life  pbliciiser.  or  their  value, 
.  whic^i  h^  been  assigned  by  plaintiff,  on  the  ground  that  he  was  in  a  state 
of  intoxication  at  the  time  anddidAot  comprehend  the  transaction,  if  the 
evidence  sustains  the  allegation,  the  contract  will  be  rescinded,  and  it  is 
not  necessary  first  to  bring  a  suit 'in  eqtdty  to  have  the  assignment  de- 
clared void.  ■     <  •    :       . ,, 
The  owner  of  a  policy  of  insufauce,  issued  upon  the  life* of  the  assured  him- 
•  «elf,  may  be  assigned  by  tiie  assured  to  any  other  per8on;^with  the  assent  of 
...    the  company.  .     ,  . 

Geobqe  W.  Bnu),  for  Appellant,  Bussinger. 

Hablow  Pejise,  for  Respondent,  Bank  of  Watertown. 

Tatlob,  J. 
The  appellant  brought  this  action  to  recover  of  the  respondent 
the  value,  of  t^o  life  insurance  policies  for  $1,000  each,  on  the  life  of 
tlie  appellant..  One  policy  was  a  ten-yiBar  poUey,.  and  all  the  pre- 
miums tbereoa  were  fully  paid  at  the  time  of  the. alleged  assignment 
thereof  by  the  plaintiff  to  the  respondent.     The.other  was  what  is 

'   «  D«olBlon  retadfrad,  ^uT.  »,  1886.— From  Hortkw^tem  Beporteri 
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called  an  endowment  policy,  payable  at  the  expiration  of  fifteen  years 
from  the  date  thereof  to  wit,  February  7,  1886.  All  the  premiums 
on  the  policy  had  been  fully  paid  up  to  the  date  of  toid  alleged  as- 
signment, yiz.,  October  13,  1883.  The  respondent  held  the  posses- 
sion of  these  policies  at  the  time  of  the  commencement  of  this  action 
by  Tirtue  of  an  assignment  of  each  of  said  policies,  made  by  the 
plaintiff  to  the  bark,  bearing  date  October  13,  1883.  The  only  pre- 
mium paid  on  either  of  the  policies  by  the  respondent  was  the  last 
premium  on  the  endowment  policy,  payable  February  7, 1886,  $66.02. 
Both  policies  were  assigned  by  the  appellant  to  the  bank  on  the 
13th  of  October,  1883,  by  written  assignments  executed  by  the  ap- 
pellant under  seaL  The  assignments  were  made  for  the  purpose 
of  securing  the  payment  to  the  bank  of  several  notes  held  by  said 
back  against  the  father  of  the  appellant,  and  such  assignments  were 
made  at  the  request  of  his  father  for  the  purpose  above  stated. 
The  notes  for  which  the  bank  claims  to  hold  such  policies  were  un- 
paid at  the  time  the  action  was  commenced.  The  pohcies  were 
duly  demanded  of  the  bank  before  the  commencement  of  the  action, 
and  the  bank  refused  to  deliver  them  to  the  appellant. 

The  grounds  upon  which  the  appellant  claims  the  right  to  the 
possession  of  the  policies  or  their  vsdue  are  the  following :  First,  he 
alleges  that  when  he  made  the  assignment  he  was,  by  reason  of 
drunkenness,  wholly  incapable  of  making  an  assignment;  and,  sec- 
ond, that  the  assignments  are  void  in  law  because  they  were  made 
to  a  party  having  no  insurable  interest  in  the  life  of  the  plaintiff. 

The  allegations  of  the  complaint  upon  which  it  is  claimed  that  the 
plaintiff  should  not  be  bound  by  bis  assignment,  on  account  of  the 
condition  of  his  mind  at  the  time  the  same  was  made,  are  as  follows  : 
"  That,  at  the  time  the  defendant  so  obtained  the  plaintiff's  signa- 
ture to  said  paper  or  papers,  the  plaintiffs  mind  was  so  crazed,  con- 
fused, and  debilitated,  and  he  was  in  such  a  state  and  condition  of 
mind,  to  defendant's  knowledge,  that  he  was  unable  to,  and  could 
not  and  did  not,  understand  or  comprehend  the  transaction  at  all, 
or  what  he  was  doing,  and  that  he  was  unable  to,  and  did  not  and 
could  not,  understand  or  comprehend  or  know  what  the  said  paper 
or  papers  were,  or  that  he  was  making  or  signing  any  kind  of  trans- 
fer or  assignment  of  said  policies,  or  either  of  tiiem,  to  the  defend- 
ant, or  to  any  other  person,  for  any  purpose  whatever;  that  at  tlie 
time  last  aforesaid  the  plaintiff's  mind  was  so  much  diseased,  debili- 
tated, and  crazed  by  and  from  the  effects  of  intoxicating  liquors, 
then  and  therefore  taken  and  drank  by  him,  that  he  was,  to  defend- 
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ant's  knowledge,  unable  to,  and  coiild  not  and  did  not,  at  all  com- 
prehend or  understand  what  he  was  then  doing,  or  the  transaction 
then  had,  or  that  he  was  making  or  signing  any  kind  of  transfer  or 
assignment  of  said  policies,  or  either  of  them,  to  the  defendant,  or  to 
any  one  else,  for  any  purpose  whatsoeTer." 

Upon  the  trial,  after  hearing  the  evidence  offered  by  the  plaintiff, 
the  learned  circuit  judge,  on  motion  of  the  defendant,  ordered  that 
the  plaintiff  be  nonsuited,  to  which  order  the  plaintiff  duly  excepted, 
and  from  the  judgment  entered  upon  such  nonsuit  the  plaintiff  ap- 
peals to  this  court 

Upon  an  examination  of  the  evidence  given  on  the  part  of  the 
plaintiff,  as  to  the  condition  of  his  mind  at  the  time  he  executed  the 
assignments,  we  are  clearly  of  the  opinion  that  such  evidence  tended 
to  prove  the  allegations  of  his  complaint  upon  the  question  of  his 
capacity  to  execute  such  assignments  at  tiie  time  tiie  same  were 
made.  The  evidence  tended  to  show  that,  by  reason  of  his  intoxica- 
tion, he  was  incapable  of  comprehending  what  he  was  doing  at  the 
time  he  executed  said  assignments,  and  was  therefore  within  the 
well-established  rule  of  law  that  a  drunkard,  when  in  a  complete 
state  of  intoxication,  so  as  not  to  know  what  he  is  doing,  has  no  ca- 
pacity to  contract:  1  Benj.  Sales  (Amer.  Ed.  Corbin),  42;  Gore  vs. 
Gibson,  13  Mees.  &  W.,  623;  Cooke  vs.  Oayworth,  18  Ves.  Jr.,  12; 
Story,  Cont.  (4th  Ed.),  §§  44,  45,  and  cases  cited  in  notes;  Belcher 
va  Belcher,  10  Terg.,  121;  French  vs.  French,  8  Ohio,  214;  Jenners 
va  Howard,  6  Blackf.,  240;  Mitchell  vs.  Kingman,  5  Pick.,  431;  Web- 
ster vs.  Woodford,  3  Day,  90;  Seaver  va  Phelps,  11  Pick.,  305;  Rice 
va  Peet,  15  Johna,  503. 

It  is  not  very  seriously  contended  by  the  learned  counsel  for  the 
respondent  that  the  evidence  of  the  plaintiff's  incapacity,  by  reason 
of  drunkenness,  to  make  the  assignments  at  the  time  they  were 
inade,  was  not  sufficient  to  carry  the  case  to  the  jury  on  that  ques- 
tion; but  it  is  contended  that  the  subsequent  acts  of  the  plaintiff  in 
relation  to  the  matter  estopped  him  from  now  alleging  his  drunken- 
ness in  avoidance  of  the  assignmenta  The  only  fact  shown  in  the 
plaintiff's  evidence  which  is  inconsistent  with  his  daim  that  he  was 
so  drunk  at  the  time  as  not  tu  know  what  he  was  doing,  is  a  subse- 
quent written  communication  to  the  insurance  company  upon  the 
subject  of  said  assignments,  in  which  the  plaintiff  states  that  such 
assignments  were  obtained  from  him  by  fraud  and  conspiracy  be- 
tween the  bank  and»the  father  of  the  plaintiff,  and  that  he  was  told 
at  the  time  he  executed  them  that  the  assignments  were  a  matter  of 
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form,  and  a  temporary  arraDgement  only,  for  the  purpose  of  accom- 
modating his  father;  and  that  he  was  induced  to  execute  said  as- 
signments by  the  urgent  requeerb  of  his  father,  without  time  to 
consider  upon  the  matter,  or  take  advice  in  relation  thereto.  The 
commiihication  is'^et  forth,  ai  length  i^  th^  bill  of  exceptions.  This 
communicatibn,  it  is  true^ten^  ip,  tIq*ow  suspicion  upon  the  claim 
now  made  by  the  plaintiff  that  he  wa^  in  such  a  stiate  of  mind  at  the 
time  he  executed  the  assignments  as  not  to  comprehend  what  he  was 
doing;  but  is  not  condusiye  upon  that  question,  and,  notwithstand- 
ing this  commuziication  to  the  company,  he  has  the  right  to  ask  the 
court  and  jury  to  pass  upon^his  mental  condition  at  the  time  the  as- 
signments i^ere  made.  Ther^  is  nothing  in  the  nature  of  an  es- 
toppel against  the  plaintiff  by  reiason  of  this  communication  to  the 
insurance  company.  It  is  a  mere  statement  of  appellant's,  somewhat 
in  conflict  with  the  claim' now  made  by  him  oh  the  iaial,  and  leaves 
the  truth  of  the  matter  still  to  be  ascertained.  There  is  no  pretext 
that  the  defendant  has  been  iiji  any  way  affected  to  its  prejudice  by 
said  statement,  and  in  fact,  it  does  not  appear  that  the  defendant 
knew  of  the  statement  until  long  after  this  action  had  been  com- 
menced. The  following  oases,  cited  by  the  learned  counsel  for  the 
appellant,  show  that  there  is  nothipg  in  the  natute  of  an  estoppel  on 
the  plaintiff  by  reason  of  the  statement  made  by  him  to  the  com- 
pany ;  Husbrook  vs.  Strawser^  14  Wis!,  403;  Dahlnian  vs.  Foster,  65 
Wis.,  382;  s.  c,  13  N.  W.  Bep.,  264;  Warder  vs.  Baldwin,  51  Wis., 
450;  s.  a',  8  N.  W.  Kep.,.a57;  Warder  vs.  feaker;  64  Wis.,  49;  a  c.,  11 
N.  W.  Rep.;  342;  Gtiiohard  vs.  Brande,  57  Wis.,  634;  s.  c.,  15  N.  W. 
Rep.,  764]  Winegar  y&  Eowler,  82  N.  Y.,  315-318.  . 

We  think  the  court  erred  in  taking  the  case  from  the  jury  upon  the 
question  -of  the  capacity  of  the  plaintiff  to  execute  the  assignments 
at  the  time  the  same  were  ma^e. 

It  is  insisted  by  the  learned  cQunsel  for  the  respondent  that  if  there 
was  evidence  on  that  point  sufficient  to  carry  the  case  to  the  jury,  still 
the  nonsuit  should  be  sustained  on .  the  ground  that  the  contract  is 
simply  voidable,  not  void,  and  the  title  to  the  policies  passed  to  the 
defendant  by  the  assignments;  and  that  no  action  at  law  will  lie, 
either  to  recover  the  policies  or  their  value,  until  such  assignments 
are  set  aside  by  an  action  in  equity.  This  court  has  repeatedly  held 
that  a  contract  of  sale  may  be  irescinded  by  either  party  on  account 
of  the  frandof;the  other,  and,,  when  so  rescinded,  he  may  bring  an 
action  at  l^w  to  recover  of  the  other  party  what  he  has  paid  or  given 
to  th^  dther  party  on  such  contract    In  this  case  the  plaintiff  had 
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received  nothing  on  the  sale  of  the  policieR,  and  his  demand  for  a 
return  of  them  was  all  that  was  necessary  to  a  rescission  of  the  con- 
tract of  sale.  We  think  he  can  maintain  the  action  for  the  policies 
or  their  value,  if  he  succeeds  in  showing  the  assignment  was  void  on 
account  of  his  drunkenness  at  the  time  of  the  sale.  See  cases  cited 
bj  the  learned  counsel  for  the  appellant  on  this  point 

For  the  error  above  stated,  the  judgment  of  the  circuit  court  must 
be  reversed.  But  the  learned  counsel  for  the  appellant  contends 
that  the  assignments  in  this  case  are  void  at  law,  because  assigned 
to  a  party  who  has  no  insurable  interest  in  his  life,  and  therefore, 
independent  of  the  question  of  his  incapacity  to  make  the  assign- 
ments on  account  of  his  drunkenness,  he  is  entitled  to  recover  upon 
that  ground.  As  there  must  be  a  new  trial  in  the  case,  where  this 
point  may  be  pressed  upon  the  circuit  court,  and  the  point  having 
been  fully  argued  on  this  appeal,  we  feel  called  upon  to  give  our 
opinion  upon  that  question. 

We. think  this  question  has  been  decided  against  the  appellant  by 
this  court  in  the  following  cases  cited  by  the  respondent :  Archibald 
va  Insurance.  Co.,  38  Wis.,  642;  Qark  vs.  Durand,  12  Wis.,  248;  Ker- 
nan  vs.  Howard,  23  Wia,  108;  Poster  vs.  Gile,  50  Wis.,  603;  s.  c,  7 
N.  W.  Rep.,  565,  and  8  N.  W.  Kep.,  217.  There  being  no  question 
but  that  the  policy  was  originally  obtained  for  the  benefit  of  a  per- 
son haying  an  insurable  interest  in  the  life  of  tibe  assured,  the  policy 
being  upon  the  life  of  the  assured  himself,  that  the  owner  of  such 
policy  may  thereafter  lawfully  Assign  the  same  to  any  person,  with 
the  assent  of  the  insurance  company,  is  sustained  by  the  great 
weight  of  authority,  and,  >iks  we  think,  by  sound  principles  pf  law, 
See  the  following  authorities  :  St.  John  vs.  Insurance  Co.,  13  N.  Y!, 
31;  Yaltop  vs.  Assurance  Co.,  20  N;  Y.,  32;  Olmsted  vs.  Keyes^  85 
N.  y^  593;  Lemon  vs.  Insurance '  Co.,  38  Conn.,  294-302;  Fairchild 
vs.  Mutual  Life  Ass'n,  51  Vt.,  625;  Clark  vs.  Allen,  H  R.  J.,  439; 
Ashley  vs.  Ashley,  3  Sim.,  194;  Insurance  Co.  vs.  Allen,  138  Mass.^ 
24;  Harrison  vs.  McConkey,  1  Md.  Ch.,  34;  Angel,  Fire  Ins.  §  326; 
Langdqn  vs.  Insurance  Co.,  22  Amer.  Law  Beg.,  385;  Campbell  vs. 
Insurance  Co.,  98  Mas&,  381;  Palmer  vs.  Merrill,  6  Cuah.,  282. 

The  only  casQ  cited  by  the  learned  counsel  for  the  appellant 
which  really  holds  a  different  doctrine  is  Insurance.  Co.  vs.  Sturges, 
18  Kan.,  93.  The  case  of  Insurance  Co.  vs.  Hazzard  (41  Ind.,  116) 
was  a  case  where  the  assured,  after  paying  two  annual  premiums, 
announced  to  the  company  that  he  should  not  keep  up  the  pohcy^ 
and  he  declined  to  pay  a  premium  then  past  due.    Shortly  after- 
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wairds  he  ascdgned.the  policy  to  Hiazzard  for  the  Bum  of  $20.  The 
premium  paid  by  the  assured  was  $62.40.  The  oourt  says  :  "  The 
question  arises  whether  a  person  can  purchase  and  hold  for  his  own 
benefit,  and  as  a  matter  of  mere  speculation,  a  policy  of  insurance 
on  the  life  of  one  in  whose  life  he  has  no  insurable  interest" 

It  might  well  be  said  that  the  purchase  of  the  policy  in  this  case, 
after  the  holder  determined  not  to  continue  it,  was  equivalent  to 
taking  out  an  original  policy  on  the  life  of  the  assured.  All  the 
cases  cited  by  the  learned  counsel  in  the  courts  of  the  United  States 
were  cases  where  it  was  evident  the  original  pblicies  were  taken  out 
for  the  benefit  of  the  persons  to  whom  they  were  immediately  as- 
signed, and  who  in  fact  paid  the  premiums  on  the  pohcy  from  the 
beginning.  TaMng  out  the  poHcies  in  the  names  of  the  assignors  in 
those  cases  was  clearly  a  cover  for  acquiring  a  wager  policy  on  the 
life  of  a  person  in  whom  the  person  really  insured  had  no  insurable 
interest.  The  language  of  the  learned  justice  of  the  Supreme 
Court  of  the  United  States  who  wrote  the  opinion  in  the  case  of 
Wamock  v&  Davis  (104  U.  S.,  775),  when  considered  in  the  light  of 
the  facts  of  the  case,  does  not  conflict  with  the  rule  laid  down  by 
this  court  and  the  courts  above  mentioned. 

Whatever  objection  there  luight  be  to  allowing  the  assignment  of 
a  life  policy,  upon  which  the  future  premiums  are  to  be  paid,  during 
the  life  of  the  assured,  no  such  objection  can  be  fairly  raised  against 
the  assigoment  of  a  policy  upon  which  all  the  premiums  have  been 
paid,  and  the  payment  of  the  amount  due  is  alone  dependent  on  the 
death  of  the  assured,  nor  to  the  assignment  of  an  endowment  policy, 
where  nearly  all  the  payments  have  been  made.  It  is  not  an  estab- 
lished rule  of  law  that  every  contract  is  void  which  gives  the  party 
to  it  a  pecuniary  interest  in  the  death  o^  the  other  party,  or  of  a 
third  person.  If  that  were  the  law,  then  every  conveyance,  will,  or 
other  instrument,  which  conveyed  to  another  an  estate  in  reversion, 
would  be  void,  as  the  reversioner  is  certainly  interested  in  the 
speedy  demise  of  the  person  owning  the  life  estate.  There  would 
seem  to  be  no  greater  reason  for  holding  void  a  sale  or  assignment 
of  a  life  insurance  policy,  which  has  been  obtained  in  good  faith  by 
the  holder,  to  a  third  person,  with  an  agreement  on  his  part  to  pay 
the  future  premiums,  and  receive  the  insurance  money  on  the  death 
of  the  assured,  than  there  would  be  for  holding  that  a  person  who 
held  a  life  estate  in  real  property  could  not  lease  such  estate  for  the 
term  of  his  life  to  the  reversioners,  upon  the  payment  of  a  stipu- 
lated annual  rent  to  be  paid  to  the  party  having  the  life  estate.    In 
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that  case,  the  party  taking  the  life  lease  woiild  have  just  as  much 
interest  in  the  speedy  death  of  the  holder  of  the  life  estate  as  the 
purchaser  of  an  insurance  policy  upon  which  annual  premiums  are  to 
become  due  has  in  the  death  of  the  assured. 

The  mere  fact  that  a  person  who  becomes  the  purchaser  of  a  life 
policy  may  thereby  become  interested  in  the  speedy  death  of  the 
person  to  whom  the  policy  is  issued,  can  be  no  legal  ground  for 
holding  such  purchase  yoid.  In  all  the  decided  cases  where  such 
assignments  have  been  held  void,  there  has  also  existed  the  fact  that 
the  assignee  or  purchaser  has  taken  the  policy,  not  in  good  faith, 
paying  the  value  thereof  but  as  a  speculation  upon  the  life  of  the 
party  in  whom  he  has  no  interest,  and  so  the  transaction  has  been 
brought  within  the  rule  against  wagering  policies.  Nor  are  we  able 
to  perceive  why  the  holder  of  a  valid  policy  shoidd  be  prevented 
from  realizing  the  value  of  the  same  to  him,  before  his  death,  by  a 
bona  fide  sale  or  assignment  thereof.  Such  sale  or  assignment  may, 
in  fact,  be  absolutely  necessary  in  order  to  get  any  benefit  of  his 
policy.  The  holder  may  have  paid  thousands  of  dollars  in  pre- 
miums, through  a  long  series  of  years,  and  a  time  may  come  when  he 
becomes  unable  to  pay  the  premiums  to  become  due,  and  he  must 
either  sell  his  interest  in  the  policy,  or  8u£fer  it  to  lapse,  and  lose  all 
the  premii:6ns  paid.  Under  such  circumstances,  can  there  be  any- 
thing against  public  poHcy  or  the  law  which  will  prevent  the  unfor- 
tunate holder  of  the  policy  from  selling  the  same  for  the  best  price 
he  can,  and  so  get  some  benefit  of  his  previous  payments  ?  We 
think  not  The  only  reason  for  holding  such  sale  void  is  because  it 
gives  the  purchaser  a  x>ecuniary  interest  in  his  speedy  death,  and,  as 
we  have  seen^bove,  that  fact  alone  has  never  been  held  sufficient  to 
render  a  contract  void.  So  far  from  this  fact  being  a  cause  for  hold- 
ing the  contract  void,  the  law  of  this  State  expressly  sanctions  the 
issuing  of  wager  policies  for  the  benefit  of  a  married  woman,  and 
thus,  in  all  such  cases,  gives  her  a  pecuniary  interest  in  the  speedy 
death  of  the  person  so  insured  for  her  benefit  See  section  2,347, 
Rev.  St,  1878. 

But  there  is  another  ground  upon  which  the  assignment  of  the 
policies  in  this  case  can,  we  think,  be  upheld  in  case  the  plaintiff  was 
at  the  time  competent  to  make  them,  viz.,  the  person  for  whose  ben- 
efit in  part  they  were  made  had  an  insurable  interest  in  the  life  of 
the  plaintiff  The  evidence  shows  that  the  assignments  were'  made 
as  security  for  a  debt  due  from  the  father  of  the  assured  to  the 
bank,  and  so  was  for  the  benefit  of  the  father  as  well  as  of  the  bank. 
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That  the  son  hag  an  insuniUe  ipa  hia^  f at&e^,  and  'the  father  in  the 
son,  would  seem  to  be  supported  by  tte  authbrities.  See  Insurance  . 
Co.  vs.  Prance,  94  XL  S.r  661;  Ixwmis  vi  Insurance  Co;,'  6  Qray>599; 
Forbes  vs.  Insurance  Co.,  15  jGbray,  249;  Insurance  Co.  vs.  Kane,  81 
Pa.  St,  154;  Warnock  vs.  Davis,  104  TJ.  S.,  775;  May,  Ins.,  §/107,  p. 
118,  and  cases  cited:  Williams  vs.  Insurance  Gd^,  31'  Iowa,  541; 
Mitchell  vs.  Insurance  Coi,  45  Me.,  104;  New  York  va  Insurance 
Co.,  3  Bosw.,  440.  .  ,.  •  ,.       . 

It  id  held  in  the'case  of  In^i^ance  Co.  vs.  France,  supm,  tiiat  the 
relationship  of  the  parties  divests  the  policy  of  those  dangerous,, 
tendencies  which  render  .those   policies  coiitra^  to  go6d  morals; 
and  in  the  Penn^lvania  case  it  was  held  that  a  statutory  provision  . 
requiring  the  father  to  support  the  son,  and  the  son  the.  lather,  in  . 
case  eitiier  required  the  su^ort  of  the  other,  was  a  sufficient  interest 
to  support  a  life  policy.  .  .  ^  '    :         .   . 

For  thd  reason  that  the  repord  di^loses  the  fact  that  the  plaintiff 
prodtrced  evidence  on  the  trial  tending  ^to  show  that  he  was  incom- 
petent, on  account  of  intoxication,  to    make    the  'assignments,  in,, 
question  at  the  time  they  were  mad!e,  it  wa^  error  for  the  circuit .. 
court  to  noni^it  the  plaintiff,  and. for  that  error  the  judgment  must 
be  reversed. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  a  new  trial 
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UNITED  STATES  CIBOUIT  OOUET. 

NORTHERN  DISTRICT  OF  ILLINOIS. 


MARGAEET  HAWKSHAW 

SUPREME  LODGE  KNIGHTS  OF  HONOR*  J 

SoBpension  or  non-payment  of  aBsewments  defeatB  the  ffood  standing  of  the 
member  of  a  benevolent  society,  and  insanity  or  tender  to  an  nnauthor- 
ized  party  will  not  excuse  non-payment. 

Conditions  of  the  constitution  as  to  re-instatement  must  be  complied  with,  and 
the  decision  of  a  tribunal  provided  by  the  constitution  and  by-laws  as  to 
re-instatement  is  binding. 

Where  a  widows  and  orphans'  benefit  fund  and  a  sick  benefit  fund  are  con- 
stituted as  separate,  oeuefits  attaching  to  the  one  cannot  be  paid  from^the 
other. 

In  order  to  share  in  sick  benefits  the  prescribed  rule  of  reporting  to  the  lodge 
and  securing  its  favorable  action  must  be  followed. 

The  records  of  the  lodge  cannot  be  contradicted  by  parol. 

E.  G.  AflAY  and  W.  C.  Asay,  f(yr  Plaimtiff. 

Jahes  O.  Piebgb  and  C.  C.  Bonney,  for  Defendant 

The  action  was  brought  upon  a  benefit  certificate,  issued  by  de- 
fendant to  the  husband  of  plaintiff  and  in  which  he  had  named  the 
plaintiff  as  his  beneficiary. 

The  benefit  certificate  was  conditioned  that  the  member  should 
comply  "  with  the  laws,  rules,  and  regulations  now  governing  this 
order,  or  that  may  hereafter  be  enacted  for  its  government,"  and 
should  be  "  in  good  standing  at  the  time  of  bis  death ;"  and  the  dec- 
laration averred  that  Hawkshaw  had  complied  with  all  those  laws, 

*  Dedslon  rtndered,  January  17, 1W7. 
TOL.  XVI.-18. 
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rules,  and  regulatioiiB  up  to  the  time  of  his  death,  August  21,  1884, 
and  was  then  in  good  standing. 

The  plea  set  up  the  suspension  of  Hawkshaw  and  his  loss  of  good 
standing  by  his  failure  to  pay  in  August,  1883,  an  assessment  of 
which  he  had  received  due  notice,  and  his  failure  to  secure  re-instate- 
ment  or  to  pay  any  of  several  later  assessments;  and  the  replica- 
tions set  up  by  way  of  excuse  for  such  failure,  the  various  matters 
referred  to  in  the  opinion  of  the  court 

The  constitution  of  the  order  contained  the  following  provisions 
for  re-instatement  of  suspended  members  : — 

**  Art.  Vn.  Sec.  3. — A  member  of  this  order  who  has  been  sus- 
pended for  non-payment  of  dues,  fines,  or  assessments,  applying  to 
be  re-instated,  must,  as  a  condition  precedent,  pay  the  full  amount  he 
is  in  arrears  for  dues  and  all  assessments  and  fines  charged  at  the 
date  of  suspension,  but  said  re-instatement  must  be  applied  for  and 
made  within  one  year  after  suspension;  provided,  that  all  applicants 
for  re-instatement,  after  they  have  been  suspended  for  more  than 
thirty  days,  shall  furnish  this  lodge  a  favorable  certificate  from  the 
piedical  examiner  thereof,  in  form  prescribed  by  the  supreme  lodge 
approved  by  the  State  medical  examiners  of  the  grand  jurisdiction 
in  which  the  lodge  is  situated;  and  provided  further,  that  all  per^ 
sons  applying  for  re-instatement  within  thirty  days  from  the  date  of 
suspension  need  not  be  examined  by  the  physician,  unless  so  or- 
dered by  this  lodge;  a  ballot  shall  then  be  ordered  in  all  cases,  and 
if  a  majority  of  the  ballots  casts  are  favorable,  the  applicant  shall  be 
re-instated,  but  if  either  the  medical  examination  or  ballot  is  unfa- 
vorable the  applicant  shall  stand  suspended,  and  can  only  become  a 
member  under  the  rules  governing  new  applicants." 

The  other  material  facts  of  the  case  are  stated  in  the  opinion  of 
the  court. 

The  case  was  tried  by  the  court,  the  parties  having  by  stipulation 
waived  a  jury. 

BiiODOETrr,  J. 

This  is  a  suit  for  the  collection  of  the  sum  of  $2,000  which,  it  is 
claimed,  accrued  and  became  payable  to  the  complainant  from  the 
defendant,  on  the  death  of  her  husband,  William  Hawkshaw,  by 
reason  of  the  terms  of  the  benefit  certificate  issued  to  him  by  the  de- 
fendant lodge. 

The  defendant  is  a  corporation  organized  under  the  laws  of  Ken- 
tacky,  and  one  of  the  objects  of  the  corporation  is  declared  to  be 
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the  establishment  of  a  '*  widows  and  orphans'  benefit  fund/'  from 
which,  on  satisfactory  evidence  of  the  death  of  a  member  of  the 
corporatioA  in  good  standing  at  the  time  of  his  death,  and  who  had 
complied  with  its  lawful  requirements,  a  sum  to  be  determined  by 
the  lodge,  not  exceeding  $2,000,  shall  be  paid  to  his  family,  or  as 
he  may  direct  The  organization  consists  of  the  supreme  lodge, 
grand  lodges  in  States,  territories,  and  countries,  and  subordinate 
lodges  for  local  work  in  cities  and  town& 

William  Hawkshaw  waa,  in  his  lifetime,  a  member  of  "The  Star  of 
the  West "  lodge,  one  of  the  subordinate  lodges  of  the  order,  located 
in  the  city  of  Chicago;  and  in  June,  1881,  there  was  issued  to  him 
a  benefit  certificate,  by  which  the  defendant  ^agreed  on  his  death, 
provided  he  was  then  in  good  standing  in  the  order,  to  pay  out  of 
its  widows  and  orphans'  fund  to  his  wife,  Margaret  Hawkshaw,  the 
sum  of  $2,000  in  accordance  with  and  under  the  laws  governing  the 
order.  This  widows  and  orphans'  benefit  fund  of  the  supreme 
lodge,  the  defendant  in  this  case,  is  derived  from  the  collection  of 
assessments  from  the  members;  and  one  of  the  provisions  of  the 
constitution  of  the  order  is  that  each  member  shall  pay  an  assess- 
ment made  on  him  for  this  purpose  within  thirty  days  from  the  date 
of  notice  to  pay  the  same,  "  and  any  member  faihng  to  pay  such  as- 
sessment within  thirty  days  shall  stand  suspended. 

It  is  conceded  that  this  member  died  on  August  19, 1884,  and  the 
only  question  is,  whether  he  was  a  member  of  the  order  in  good 
standing  at  the  time  of  his  death. 

It  appears  from  the  proofs  that  on  July  6, 1883,  Hawkshaw  paid 
assessment  No.  121  of  $1.80;  that  assessment  No.  122  of  the  same 
amount,  became  due  July  30, 1888,  and  was  not  paid  by  him,  but 
was  paid  by  ''  The  Star  of  the  West "  lodge,  of  which  he  was  a  mem- 
ber, pursuant  to  sec,  7  of  art.  8  of  the  by-laws  of  said  lodge,  which 
provide,  "  if  any  member  is  in  arrears  with  one  assessment  at  the 
expiration  of  thirty  days,  the  lodge  shall  pay  the  same  out  of  its 
general  fund  and  attach  a  fine  of  twenty-five  cents  to  it,  and  at  the 
same  time  notify  such  delinquent,  and  he  must  pay  the  same  assess- 
ment and  fine  within  thirty  days  of  such  notice;  but  no  more  than 
one  assessment  shall  be  paid  for  each  member." 

On  the  17th  of  August,  1888,  Hawkshaw  made  default  in  the  pay- 
ment of  assessment  No.  123  for  the  amount  of  $1.30,  and  on  the 
24th  of  August,  1883,  he  was  reported  to  his  subordinate  lodge  as 
suspended  for  the  non-payment  of  assessments,  and  such  sus- 
pension ordered  to  be  reported  to  the  supreme  lodge;  and  between 
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July  81, 1888,  and  at  the  time  of  Hawkshaw's  death  in  August,  1884, 
seTenteen  or  more  aesestiments  of  $1.80  were  made,  none  of  which 
were  paid  by  him,  or  byanj  one  for  him.  The  constitation  of  this  sab- 
ordinate  lodge,  *'  The  Star  of  the  West,"  also  provides  that  any  mem- 
ber who  has  been  suspended  for  non-payment  of  dues,  fines,  or  assess- 
ments, applying  to  be  re-instated,  must  pay  all  arrears  for  dues,  as- 
sessments, and  fines  charged  at  the  date  of  such  suspension;  but 
such  application  for  re-instatement  must  be  made  within  one  year; 
and  in  case  the  application  for  re-instatement  is  made  within  thirty 
days  of  the  time  of  such'suspension  no  medical  certificate  shall  be 
required,  imless  so  ordered  by  the  lodge.  That  is,  as  I  construe  the 
rule  (sec  8  of  art.  7),  a  medical  examination  and  certificate  are  re- 
quired, as  a  matter  of  course,  if  application  for  re-instatement  is 
made  after  thirty  days  from  the  date  of  suspension;  but  if  made 
within  the  thirty  days  it  is  in  the  discretion  of  the  lodge  to  require 
such  medical  examination  and  certificate.  It  also  appears  from  the 
proof  that  from  some  time  in  June,  1888,  perhaps  as  early  as  April 
of  that  year,  Hawkshaw  was  mentally  disordered,  and  at  times  in- 
sane, although  no  steps  were  taken  to  have  him  adjudged  insane  un- 
til February,  1884;  from  which,  together  with  the  other  evidence  in 
the  case,  I  conclude  that  he  was  insane  at  intervals,  say  from  April, 
1888,  up  to  the  time  he  was  so  adjudged  in  February,  1884. 

The  records  of  the  Star  of  the  West  Lodge  show  that  on  October 
12, 1883,  a  motion  was  made  by  a  member  of  the  lodge  to  set  aside 
the  suspension  of  Hawkshaw  and  re-instate  him  as  a  member,  on  the 
ground  that  he  was  insane  at  the  time  of  the  suspension,  and  was 
therefore  unlawfully  suspended.  This  motion  was  not  entertained 
by  the  lodge,  for  the  reason  that  it  was  made  more  than  thirty  days 
after  the  suspension  and  was  not  accompanied  by  a  medical  certifi- 
cate. An  appeal  from  this  action  of  the  lodge  was  taken  to  the 
grand  lodge  of  Illinois,  where  the  action  was  affirmed;  and  this  rul- 
ing of  the  grand  lodge  seems  to  have  been  reported  to  and  ap- 
proved by  the  supreme  lodge,  at  least  no  appeal  was  taken  from  the 
grand  lodge  to  the  supreme  lodge,  and  the  action  of  the  former 
must,  therefore,  be  held  to  be  final,  so  far  as  the  action  of  the  order 
was  concerned.  Proof  was  offered  tending  to  show  that  the  motion 
to  re-instate  was  made  at  an  earlier  date,  and  within  thirty  days 
from  the  time  of  the  suspension,  and  that,  for  some  reason,  this  mo- 
tion was  not  entered  of  record ;  but  from  all  the  testimony  in  the 
case  I  have  no  doubt  that  the  motion  of  October  12th  to  re-instate 
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was  the  first  motion  made  in  the  lodge  on  the  subject^  and  that  no 
earlier  motion  was  brought  before  them. 

While  it  may  poBsibly  be  allowable  to  contradict  the  records  of  a 
Toluntary  society  like  this,  or  show  that  such  records  do  not  fully 
disclose  all  the  proceedings  of  a  body  which  ought  to  be  recorded, 
yet  it  is  dear  that  proof  of  that  kind  must  be  so  convincing  and  sat- 
isfactory as  to  leave  no  doubt  but  that  the  matter  attempted  to  be 
interpolated  into  the  records  of  the  proceedings  of  the  body  actu- 
ally occurred.  None  of  the  witnesses,  by  whom  it  is  attempted  to 
prove  this  alleged  earlier  effort  at  re-instatement,  speak  by  any  date 
to  strengthen  or  support  their  recollection,  but  simply  say  they  are 
sure  it  was  less  than  thirty  days  after  the  suspension.  Other  wit- 
nesses are  equally  certain  that  they  attended  all  the  meetings,  and 
that  no  such  motion  was  made  until  that  shown  by  the  records. 
Therefore,  I  say  the  proof  of  this  motion  within  thirty  days  falls  far 
short  of  such  certainty  as  should  be  made  in  order  to  entitle  it  to 
supply  the  place  of  a  record  entry  which  had  been  neglected  or 
omitted  in  the  due  course  of  the  business  of  the  body.  It  apx>ears 
from  the  proof  that  the  records  of  each  meeting  were  read  at  the 
next  succeeding  meeting,  and  were  subject  to  correction  at  such  suc- 
ceeding meeting,  and  it  seems  to  me  almost  incomprehensible  that 
if  a  motion  of  as  much  interest  as  this  case  seems  to  have  excited 
had  been  made,  and  yet  not  duly  entered  of  record,  the  omission 
could  have  passed  the  next  meeting  unnoticed. 

But  even  if  such  a  motion  was  made,  there  is  no  proof  of  any 
offer  to  pay  the  dues  and  assessments  which  were  in  default  at  the 
time  of  suspension.  It  is  true  there  is  proof  of  a  visit  made  about 
the  10th  of  August,  1883,  by  Mrs.  Hawkshaw  to  Mr.  Stein,  who  had 
been  reporter  or  secretary  of  the  lodge,  and  statement  to  him  of  her 
readiness  to  pay  all  assessments;  but  that  proof  is  wholly  immaterial, 
because  it  appears  that  Mr.  Stein  was  not  then  an  ofQcer  of  the 
lodge,  and  had  no  authority  to  accept  payment  of  what  was  then 
due,  and  referred  Mrs.  Hawkshaw  to  the  proper  officer  of  the  lodge 
to  make  such  payments  if  she  wished;  but  for  some  reason,  she 
dropped  the  matter  there  and  made  no  farther  attempt  at  payment, 
and  no  payment  was  made  or  offered  by  her  to  any  officer  of  the 
lodge  who  had  authority  to  accept  it.  So  that  we  have  the  clearly 
established  fact  that  Hawkshaw  had  been  suspended  from  his  mem- 
bership in  this  order  about  a  year  before  his  death  for  non-payment 
of  assessments  to  keep  up  the  very  fund  out  of  which  the  plaintiff 
now  insists  she  shall  be  paid;  but  it  is  urged  that  this  suspension 
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was  unlawful,  because  he  was  insane  at  the  time  he  made  the  de- 
fault for  which  he  was  suspended. 

There  being  no  provision  in  the  constitution  or  laws  of  this  organ- 
ization which  declares,  either  expressly  or  by  impUcation,  that  in- 
sanity shall  be  any  excuse  for  default  or  forfeiture  in  the  paying  of 
assessments,  I  can  see  no  reason  why  this  case  differs  in  principle  on 
this  point  from  the  numerous  cases  that  have  been  decided  by  the 
courts,  where  insanity,  or  incapacity  from  sickness  has  been  urged 
as  a  reason  why  advantage  should  not  be  taken  of  a  default  in  the 
non-payment  of  premiums  or  assessments  of  hfe  insurance  policies* 
and  in  that  class  of  cases  the  rule  seems  fully  sustained  that  insanity 
is  no  excuse  for  non-payment:  Klein  vs.  Ins.  Co.,  104  U.  S.,  88; 
Thompson  vs.  Ins.  Co.,  ibid.,  252;  Wheeler  vs.  Life  Ins.  Co.,  82  N. 
Y.,  543;  Howell  vs.  Life  Ins.  Co.,  44  N.  T.,  276;  Yoe  vs.  Benefit  As- 
sociation, 63  Md.,  86. 

If  there  is  any  distinction  to  be  made  between  these  cases  and  the 
one  now  in  hand,  it  would  seem  to  be  that  this  is  a  stronger  case 
against  the  beneficiary,  because  here  the  jurisdiction  of  the  lodge 
was  invoked  to  set  aside  the  suspension  and  re-instate  the  member, 
and  the  lodge  denied  the  relief.  Indeed,  I  think  this  case  might  be 
wholly  disposed  of  on  the  ground  that  this  being  a  voluntary  society 
in  which  the  standing  of  its  members  and  the  mode  of  suspending 
and  re -instating  them  in  their  membership  was  regulated  and  pro- 
vided for  by  the  laws  of  the  society,  if  the  records  and  proceedings 
of  the  body  show  that  a  member  is  not  in  good  standing,  he  must 
be  bound  by  those  records,  and  the  action  of  his  society  in  that  re- 
gard, especially  when  he  has  exercised  his  rights  of  appeal,  and  the 
action  of  which  he  complains  has  been  affirmed  by  the  appellate  tri- 
bunal The  society  by  its  own  laws  being  made  the  judge  of  the 
standing  of  its  members,  such  members  are  botmd  by  its  action  on 
that  subject;  and  I  feel  very  clear  that  the  courts  ought  not  to  enter- 
tain provisionary  supervision  over  the  action  of  such  bodies  when 
dealing  with  heir  members,  except  perhaps  when  fraud  is  charged 
and  proven. 

It  is  alsa  urged  thai  as  this  subordinate  lodge  has  what  vtras  called 
a  "  sick  fund,''  out  of  which  members  who  should  be  sick  for  a 
week's  time  were  entitled  to  be  paid  $5  a  week  for  not  exceeding 
hirteen  weeks,  therefore  the  subordinate  lodge  should  have  appHed 
enough  of  this  "  sick  fund  '*  to  pay  this  member's  assessments  to  the 
supreme  lodge,  so  as  to  keep  him  in  good  standing.  It  is  a  sufficient 
answer  to  this  proposition,  I  think,  to  say  that  the  subordinate  lodge 
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assumed  no  such  obligation  to  its  members  under  its  constitution  or 
bj-laws.  It  does  assume  to  pay  one  assessment  to  save  the  member 
from  default,  and  only  one;  and  this  must  be  re-imbursed  to  his 
lodge  within  thirty  days  after  notice  of  such  payment,  or  he  will  be 
in  default;  and  it  also  provides  for  payment  of  fines  and  dues  of  a 
sick  member  out  of  his  weekly  benefits,  so  as  to  prevent  him  from 
being  in  arrears  to  his  own  lodge  while  sick;  but  it  does  not  assume 
to  keep  up  the  assessments  made  for  the  widows  and  orphans'  ben- 
efit fund,  out  of  which  death  benefits  like  this  are  to  be  paid.  A 
member  may  lose  his  standing  in  his  subordinate  lodge  by  failing  to 
pay  his  dues  and  fines  to  that  lodge,  and  may  also  lose  it  by  failing 
to  pay  the  assessments  of  the  supreme  lodge  for  the  support  of  the 
widows  and  orphans'  benefit  fund,  but  with  the  payment  of  assess- 
ments to  this  fund  the  subordinate  lodge  has  nothing  to  do  except 
to  pay  one  assessment,  and  this  was  done  by  payment  of  assessment 
No.  122,  when  the  lodge's  entire  duty  to  this  member  was  per- 
formed. The  "  sick  fund  "  of  the  subordinate  lodge,  and  the  "  wid- 
ows and  orphans'  benefit  fund  "  of  the  supreme  lodge,  are  entirely 
separate,  and  the  subordinate  has  no  right  to  apply  the  sick  fund  to 
the  payment  of  assessments  for  the  **  widows  and  orphans'  benefit 
fund."  Besides  this,  there  is  no  proof  that  Mr.  Hawkshaw  was,  at 
any  time  prior  to  his  suspension,  even  in  condition  to  be  entitled  to 
the  sick  benefits.  No  visiting  committee  had  ever  reported  him 
sick,  and  no  benefits  had  ever  been  allowed  or  directed  to  be  paid 
him.  He  was  at  times  mentally  disordered  during  the  summer  of 
1873,  but  was  about,  and  not  even  alarmingly  affected  till  about  the 
20th  of  September,  and  this  attack  seems  to  have  been  only  tempo- 
raiy  at  that  time. 

The  issues  are  found  for  the  defendant,  and  judgment. 
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A  became  a  member  of  a  oo-operatiTe  insurance  company,  incorporated  under 
St.  1877,  c.  204,  which  provided  that  such  corporations  might,  for  the  pur- 
pose of  assisting  the  widows,  orphans,  or  other  dependents  of  deceased 
members,  provide  ''for  the  payment  by  each  member  of  a  fixed  sum,  to 
be  held  by  such  association  until  the  death  of  a  member  occurs,  then  to  be 
forthwith  paid  to  the  ^rson  or  persons  entitled  thereto."  A  named  as  his 
beneficiary  in  his  application  for  membership  his  wife,  to  whom  the  sum 
named  in  the  certificate  issued  to  him  was  payable,  "  subject  to  such  fur- 
ther disposal  among  the  dependents  of  said  A  as  he  might  thereafter  direct, 
iu  compliMice  with  the  laws  of  said  corporation."  A's  wife  died  before 
the  death  of  A. 

Heldn  That  A  could  not  by  will  dispose  of  this  money  to  B,  to  whom  he  was 
engaged  to  be  married,  and  that  such  bequest  was  void  and  of  no  effect. 

Seld,  That  the  fact  that  B  was  engaged  to  be  married  to  A  imposed  no  obliga- 
tion upon  A  except  to  carry  out  his  contract  with  B,  and  did  not,  in  any 
sense,  oy  itself,  make  her  dependent  upon  him,  and  that  she  did  not  come 
within  the  class  of  persons  which,  if  able,  he  was  bound  by  law  to  support 

Where  the  by-laws  of  a  co-operative  insurance  company  provided  that,  in  the 
event  of  the  death  of  all  the  beneficiaries  selected  by  a  member,  before  his 
decease,  if  no  other  further  disposition  thereof  be  made,  the  benefit  shall 
be  paid  to  the  dependent  heirs  of  the  deceased  member,  and  the  member 
dispose  of  the  benefit,  such  disposition  being  rendered  null  and  void  by 

*  Opinion  fll«d,  Junuury  11, 1886.— Ftom  N.  E,  Btp^rUr, 
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the  statnte,  heldf  that  the  mother  of  the  member,  his  sole  heir  at  law,  and 
dependent  upon  him,  was  entitled  to  receive  said  benefit. 

A  was  a  member  of  a  co-operative  insurance  company,  and  by  the  terms  of 
the  certificate  issued  to  A,  the  sum  of  $2,000  was  to  be  paid  to  B,  the  wife 
of  A,  the  person  named  in  his  application,  or  to  such  person  or  persons  as 
he  should  subsequently  direct  by  will,  or  otherwise,  etc.  B  died  before  A, 
and  the  latter  designated  C,  in  his  will,  as  the  beneficiary  under  the  certifi- 
cate. Before  the  death  of  A,  but  after  the  issoing  of  the  certificate,  the 
by-laws  of  the  company  were  amended,  providing  tnat  the  fund  shoald  be 
paid  '^  to  the  widow  and  the  children  of  the  deceased,  and,  if  none,  then 
to  the  father,  mother,  sisters,  and  brothers,  share  and  share  alike,  or  he 
may  name  a  party  at  the  time  he  becomes  a  member,  to  whom  the  money 
shall  be  paid  at  his  death,"  etc.  St.  1882,  c.  192,  §  2,  added  to  the  class,  af- 
ter the  word  **  orphans,"  the  words  "  or  other  relatives  of  deceased  mem- 
bers." The  by-laws  creating  the  new  class  of  beneficiaries  were  not 
enacted  after  the  statute  of  lB82  took  effect 

Heldf  That  C  was  not  entitled  to  the  benefit  fnnd ;  and  that  a  sister  of  A, 
with  whom  he  resided,  was  not  entitled  to  the  fund  unless  she  was  depend- 
ent upon  him  for  support. 

Where  certain  real  estate  and  personal  property  of  a  deceased  person  is  to  be 
disposed  of,  it  is  the  function  of  the  probate  court  to  adjudge  as  to  the  dis- 
tribution, and  the  superior  court  cannot  make  a  decree  determining  what 
shall  be  aone  by  the  probate  court. 

B.  F.  Bbigkett  and  C.  H.  Poob,  for  Augusta  F.  Wallace. 
S.  A.  Abbott  and  S.  H.  Pkabl,  for  administrator  of  Betsey  Perry, 
for  administrator  of  estate  of  Emily  A.  Morse  and  Lydia  M.  Perry. 

GABDinEB,   J. 

The  plaintiff  in  the  first  case  is  a  corporation  organized  for  the 
purpose  of  co-operative  insurance,  belonging  to  that  class  of  cor- 
porations mentioned  in  Pub.  Si,  c  115,  §§9, 10,  and  Si  1882,  c 
195.  From  the  report  of  facts  it  is  evident  that  the  plaintiff  must 
have  organized  nmder  Si  1877,  c.  204,  which  provides  that  certain 
associations,  of  which  the  plaintiff  is  one,  "may,  for  the  purpose  of 
assisting  the  widows,  orphans,  or  other  dependents  of  deceased 
members,  provide  in  their  by-laws  for  the  payment  by  each  member 
of  a  fixed  sum,  to  be  held  by  such  associations  until  the  death  of  a 
member  occurs,  then  to  be  forthwith  paid  to  the  person  or  persons 
entitled  thereto."  This  is  substantially  the  same  as  section  8,  Pub. 
Si,  c  115.  The  plaintiff  made  certain  by-laws,  after  which  Samuel 
B.  Perry  became  a  member.  He  named  as  his  beneficiary  in  his 
application  for  membership  his  wife,  Carrie  R  Perry.  By  the  terms 
of  the  certificate  issued  to  him  by  the  plaintiff,  $1,000  was  made 
payable  to  his  wife,  '*  subject  to  such  further  disposal  among  the 
dependents  of  said  Samuel  as  he  might  thereafter  direct,  in  com- 
pliance with  the  laws  of  said  corporation."  Carrie  E.  Perry  died 
before  her  husband.  He  died  in  September,  1882,  leaving  a  will 
and  codicil,  and  being  at  the  time  of  his  decease  engaged  to  be 
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married  to  the  defendant  Augusta  F.  Wallace,  to  whom  he  be- 
queathed said  $1,000. 

1.  The  first  question  raised  is  whether  Samuel  B.  Perry  could 
dispose  of  this  money  by  will.  The  statute  under  which  the  plaint- 
iff is  organized  gives  it  authority  to  provide  for  the  widow,  or- 
phans, or  other  dependents  upon  deceased  members,  and  provides 
that  such  fund  shall  not  be  liable  to  attachment  The  class  of  per- 
sons to  be  benefited  is  designated,  and  the  corporation  has  no  au- 
thority to  create  a  fund  for  other  persons  than  the  class  named. 
The  corporation  has  power  to  raise  a  fund  payable  to  one  of  the 
classes  named  in  the  statute,  to  set  it  apart  to  await  the  death  of 
the  member,  and  then  to  pay  it  over  to  the  person  or  persons  of  the 
class  named  in  the  statute,  selected  and  appointed  by  the  member 
during  his  life,  and,  if  no  one  is  so  selected,  it  is  still  payable  to 
one  of  the  classes  named.  The  claim  that  the  fund  is  subject  to 
disposition  by  will  appears  to  be  contrary  to  the  scheme  pro- 
jected by  the  statute.  If  the  fund  were  subject  to  testamentary 
bequest,  then,  upon  the  decease  of  the  member,  it  might  go  into 
the  hands  of  his  executor  or  the  administrator  of  his  estate,  and 
become  assets  thereof,  liable  to  be  swallowed  up  by  the  creditors: 
Johnson  vs.  Ames,  11  Pick.,  173, 181;  Osgood  vs.  Foster,  5  Allen, 
560. 

If  there  were  no  creditors,  the  member  by  his  will  could  divert  it 
from  the  three  classes  named  in  the  statute.  In  either  case,  this 
would  defeat  the  purpose  for  which  the  fund  was  raised  and  held, 
and  would  be  in  direct  conflict  with  the  object  of  the  statute  for 
which  the  association  was  formed,  and  would  set  aside  the  contract 
entered  into  between  the  member  and  the  corporation.  In  deter- 
mining this  question,  it  is  the  duty  of  the  court  to  construe  the  stat- 
ute liberally,  and  in  such  a  manner  as  to  caiiy  out  the  benevolent 
purpose  sought  to  be  provided  for,  and  in  no  event,  unless  absolutely 
required  by  its  language,  to  construe  it  so  as  to  defeat  such  purpose. 
We  think,  therefore,  that  Samuel  B.  Perry  was  not  empowered  to 
bequeath  the  fund  by  his  last  will  and  testament,  and  that  the  be- 
quest of  the  same  to  Augusta  F.  Wallace  is  void,  and  of  no  effect : 
Kentucky  Ins.  Co.  vs.  Miller,  13  Bush.,  489;  McClure  vs.  Johnson, 
56  Iowa,  620;  s.  c,  10  N.  W.  Kep.,  217. 

The  defendant  Augusta  F.  Wallace  contends  that,  if  she  is  not  en- 
titled to  this  fund  under  the  will  of  Samuel  B.  Perry,  she  comes 
within  the  class  of  persons  designated  as  "  dependents  "  upon  said 
Samuel,  and  should  therefore  be  its  recipient.     At  the  time  of  the 
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decease  of  Samuel  B.  Ferry»  "a  yalid  engagement  of  maxiiage  mib- 
sisted  between  him  and  the  defendant  Augusta,"  and  by  reason  of 
this  she  claims  to  be  dependent  upon  him.  Until  they  became  man 
and  wife  by  marriage,  tiiere  was  no  obligation  upon  Samuel  to  sup- 
port or  provide  for  her.  She  does  not  come  within  the  class  of 
persons  which,  if  able,  he  was  bound  by  law  to  support  Pub.  Si, 
c.  84,  §  6.  The  mere  engagement  to  marry  imposed  no  obligation 
upon  him  except  to  carry  out  his  contract  with  her.  Their  mutual 
promise  to  marry  did  not  in  any  sense,  by  itself,  make  her  depend- 
ent on  him.  In  Ballou  vs.  Oile,  under  similar  by-laws  to  those  of 
the  plaintiff  association,  the  court  said  :  "  We  think  the  true  mean- 
ing of  the  word  *  dependent '  in  this  connection,  means  some  person 
or  persons  dependent  for  support  m  some  way  upon  the  deceased." 
If  this  interpretation  is  correct,  then  it  is  a  question  of  fact,  and  not: 
of  law,  to  determine  whether  Augusta  was  dependent  upon  Samuel. 
If  it  is  not  correct,  the  superior  court  assumed  the  question  to  be 
one  of  fact,  and  so  passed  upon  it.  As  matter  of  law,  it  is  clear, 
upon  the  facts  stated  in  the  report,  that  Augusta  was  not  dependent 
upon  Samuel,  as  that  term  is  used  in  the  statute.  The  superior 
court  having  passed  upon  the  question  of  fact,  and  found  that  she 
was  not  dependent  apon  him,  we  are  bound  by  this  decision,  and 
cannot  review  it  As  the  plaintiff's  by-laws  provide  that,  in  the 
event  of  the  death  of  all  of  the  beneficiaries  selected  by  the  mem- 
ber, before  his  decease,  if  no  other  or  further  disposition  thereof  be 
made,  the  benefit  shall  be  paid  to  the  dependent  heirs  of  the  de- 
ceased member;  and  as  it  appears  by  the  report  that  the  judge 
found,  as  matter  of  fact,  that  the  defendant  Betsey  Perry,  the 
mother  of  Samuel  B.  Perry,  at  the  time  of  his  death,  was  a  widow, 
his  sole  heir  at  law,  and  dependent  upon  him;  and  inasmuch  as  the 
above  provision  in  said  by-law  is  in  conformity  to  the  statute, — the 
decree  of  the  superior  court  must  be  affirmed. 

The  second  case,  in  many  respects,  is  similar  to  the  one  we  have 
been  considering.  The  association  known  as  the  Knights  of  Pythias 
was  organized  under  the  statutes,  before  September,  1879.  One  of 
the  certificates  of  membership,  granted  to  Samuel  B.  Perry  in  Sep- 
tember, 1879,  by  the  association,  sets  out  that,  "  in  consideration  of 
the  representations  and  declarations  made  in  his  application,  which 
is  made  part  of  the  contract,  and  the  payment  of  the  prescribed 
fee,  and  in  consideration  of  the  payment  hereafter  to  said  endow- 
ment rank  of  all  assessments  as  required,  and  the  full  compliance 
with  all  the  laws  governing  the  rank,  now  in  force,  or  that  hereafter 
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may  be  enacted,  two  thousand  dollars  will  be  paid  by  the  "  said  a 
sodation  "  to  Carrie  R  Perry,  as  directed  by  said  brother  in  his  a] 
plication,  or  to  such  person  or  persons  as  he  may  subsequent 
direct  by  will  or  otherwise,  and  entered  upon  the  records  of  the  si 
preme  master  of  exchequer,"  upon  the  proof  of  death  and  the  su 
render  of  this  certificate.  The  wife,  Carrie,  died  before  her  hu 
band,  and  he  made  no  designation  of  any  other  beneficiary  to  recer 
the  fund,  except  as  contained  in  his  last  wilL  Before  Feny  die 
but  after  the  issuing  of  said  certificate  to  him,  the  corporation  mac 
certain  by-laws,  relating  to  the  payment  of  benefit  funds  upon  ti 
death  of  a  member,  viz. :  that  the  fund  should  be  paid  to  the  wido 
and  children  of  the  deceased,  and,  if  none,  then  to  the  fathc 
mother,  dsters,  and  brothers,  share  and  share  alihe;  or  he  mi 
name  a  party  at  the  time  he  becomes  a  member,  to  whom  the  mon< 
shall  be  paid  at  his  death.  If  none  of  said  persons  are  alive,  the 
after  payment  of  the  funeral  expenses  of  deceased  member,  it  shi 
be  paid  into  the  widows  and  orphans'  fund.  St.  1882,  c  195,  § 
added  to  the  classes,  after  the  word  "  orphans,"  the  following:  "< 
other  relatiyes  of  deceased  members."  Augusta  F.  Wallace,  one 
the  defendants  in  the  original  bill,  claimed  these  funds  under  tl 
will  of  Samuel  B.  Ferry. 

In  this  case  the  contract  contemplated  the  making  a  will  by  Sax 
neL  But  independently  of  the  contract  the  member  could  n 
make  a  testamentary  disposition  of  these  funds,  as  we  have  show 
The  will  of  Samuel,  although  it  purported  to  bequeath  these  fun<i 
did  not  in  fact  accomplish  it  In  this  respect  the  will  was  Toi 
The  defendant  Augusta  also  claims  that  she  was  dependent  up< 
Samuel  The  superior  court,  as  the  report  shows,  found,  as  matt 
of  &ict,  that  she  was  not  dependent  upon  him,  and  we  have  decid< 
in  the  previous  case  that,  as  matter  of  law,  the  facts  do  not  warra 
us  in  determining  that  she  was  dependent  upon  him.  Lydia  1 
Ferry,  one  of  the  defendants,  claims  that  she  is  entitled  to  part 
these  funds  under  the  last  will  of  Samuel.  We  have  already  pas» 
upon  this  daim.  She  also  asserts  that  she  was  within  the  class 
persons  designated  by  St.  1877,  a  204,  and  1882,  c  195,  to  who 
such  benefit  funds  were  payable,  because  she  was  the  sister  of  Sai 
ueL  It  is  clear  that  sisters  were  not  within  any  of  the  dass 
named  in  the  statutes,  prior  to  that  of  1882,  which  was  approve 
May  1, 1882.  She  would  be  included  under  this  last  statute,  amoi 
the  "  other  relatives  of  deceased  members "  therein  mentione 
But  this  statute  (passed  in  1882),  which  mentioned  widows,  orphai 
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or  other  dependents  of  deceased  members  as  the  only  recipients  of 
these  funds,  and  coidd  not  deprive  the  person  entitled  to  the  funds 
thereby  from  possession  of  the  same,  could  not  affect  the  contract  en* 
tered  into  under  the  statute  of  1877.  Before  the  statute  of  1882  took 
affect,  the  statute  of  1877  was  in  force,  and  the  association  formed  un* 
der  it  could  create  funds  only  for  tlie  benefit  of  those  classes  named 
therein,  and  to  those  belonging  to  those  classes  alone  could  the  benefit 
funds  be  paid.  If  the  plaintiff  corporation  undertook  to  make  by- 
laws in  contraTcntion  of  the  statute,  they  were  ultra  yires,  and  of  no 
effect:  Briggs  vs.  Earl,  139  Mass.,  473;  s.  c,  1  N.  E.  Bep.,  847.  It 
was  a  question  of  fact  to  determine  whether  the  by-laws  of  the  cor- 
poration including  sisters  of  the  deceased  members,  as  a  class,  to 
receive  the  funds  under  certain  conditions,  were  enacted  after  the 
amendment  contained  in  the  statute  of  1882  took  effect  as  law,  and 
before  the  death  of  Samuel  in  September,  1882.  The  superior  court 
has  settled  the  fact,  in  effect,  by  the  final  decree  passed  therein,  thai 
the  by-laws  creating  the  new  class  of  beneficiaries  were  not  en- 
acted after  the  statute  of  1882  took  effect  The  facts  relating  to  thia 
matter  are  not  reported. 

From  the  time  of  the  death  of  Carrie  K  Perry  to  that  of  Samuel, 
the  report  finds  that  he  resided  with  the  defendant  Emily  A.  Morse; 
and  "that  she  depended  upon  him  to  support  her,  if  he  was  able, 
and  she  was  in  need." .  She  had  no  property  except  real  estate,  val- 
ued at  about  $1,400,  and  furniture  worth  about  $300.  We  cannot 
determine  from  the  report  that  she  was  dependent  upon  him,  or 
that  she  was  ever  in  need.  This  may  depend  upon  many  circum- 
stances. By  the  decree  of  the  superior  court  it  must  have  been 
found  by  the  judge  that  she  was  not  dependent  upon  him.  This  waa 
a  question  of  fact,  to  be  determined  by  the  superior  court  at  the 
trial,  and  it  is  apparent  that  it  was  there  determined  in  the  negative. 

This  disposes  of  all  the  questions  argued  by  the  three  defendants,. 
Wallace,  Lydia  A.  Perry,  and  the  administrator  of  Emily  A.  l^orse. 

By  the  will  of  Samuel  B.  Perry,  he  gave  various  articles  of  per- 
sonal property  to  several  of  the  defendants,  and  at  the  time  of  his 
decease  he  left  certain  real  estate.  The  superior  court  has  incorpor- 
ated in  its  decree  the  following:  "  That  the  real  estate  mentioned  in 
the  original  suit  should  be  sold,  and  the  proceeds  thereof  applied  to 
the  payment  of  the  debts,  funeral  expenses,  and  charges  of  admin- 
istration mentioned  in  said  bill"  Although  all  the  parties  to  these 
proceedings  have  considered  this  decree  as  within  the  power  and 
jurisdiction  of  the  superior  court,  yet  we  think  that  this  belongs  ex- 
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dusively  to  the  probate  court,  to  be  there  considered  and  passed 
upon.  This  decree  is  in  effect  an  order  determining  what  the  pro- 
bate court  should  adjudge  under  the  &cts  stated.  This  cannot  be 
done  by  the  superior  court  The  cross-bill  proceeds  upon  the  ground 
that  the  executor  of  estate  of  Samuel  B.  Perry  receiyed  these  funds, 
amounting  to  $3,000,  not  as  assets  of  the  estate,  but  in  trust,  to  pay 
the  same  over  to  the  person  entitled  to  receive  them;  that  they  were 
wrongfully  paid  to  him;  and  that  he  does  not  hold  them  as  the  ex- 
ecutor of  Perry.  So  far  as  the  decree  of  the  superior  court  relates 
to  this  sum,  we  think  it  should  be  affirmed.    Decree  accordingly. 
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CIRCUIT    COURT  OF  THE  UNITED    STATES. 

EASTERN  DISTRICT  OF  MICHIGAN. 


CAFFERY 

vs. 

JOHN  HANCOCK  MUT.  LIFE  INS.  CO, 

An  act  of  the  legislatarel  provided  that,  upon  the  Bayment  of  the  first  pre- 
minm  upon  a  jMilicy  of  life  insurance,  the  policy  snould  remain  in  force  for 
a  certain  time  for  the  full  amount  thereof,  **  anything  in  the  policy  to  the 
contrary  notwithstanding." 

Held,  That  this  act  might  be  waived  by  the  express  agreement  of  the  parties, 
by  the  substitution  of  a  uon-forfeitable  policy  of  a  different  character. 

The  beneficiary  of  a  policy  is  bound  by  all  the  terms  of  the  original  contract 
entered  into  between  the  insured  and  the  company. 

This  is  an  action  upon  a  policy  of  life  insurance  for  $1,000.  The 
facts  were  all  stipulated,  and  were  substantially  as  follows: — 

(1)  The  defendant  is  a  corporation,  organized  and  existing  under 
the  laws  of  the  State  of  Massachusetts  prior  to  the  dates  of  any  of 
the  statutes  of  the  State  hereinafter  mentioned. 

(2)  On  the  fifteenth  day  of  November,  1880,  one  John  F.  Mills,  of 
Michigan,  made  his  written  and  printed  apphcation  to  the  defendant 
for  insurance  on  his  life  for  $1,000,  for  the  term  of  twenty-year 
endowment,  and  in  said  application  agreed  as  follows,  to  wit: — 

In  consideration  of  the  agreement  of  said  company  that  the  policy  to  be 
issued  on  this  application,  if  accepted,  shall  not  be  forfeited  for  non-payment 
of  any  premium,  but  in  case  of  failure  to  pay  any  premium  shall  become  a 
paid-up  policy  for  an  amount  proportional  to  the  premium  paid,  it  is  hereby 
agreed  that  every  person  accepting  or  acquiring  any  interest  in  said  policy 
Traiyes  the  benefit  of  chapter  186  of  the  laws  of  1861  of  the  commonwealth 
of  Massachusetts,  if  it  should  be  held  that  said  chapter  applies  thereto;  and 

*  Decision  rendered,  March  15tb,  1886.— From  Federal  Reporter, 
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agrees  tliat  said  chapter  shall  constitute  no  part  of  said  policy,  and  will 
accept  said  proyision  for  a  paid-up  policy  in  lieu  of  the  provisions  of  said 
chapter. 

(3)  after  the  execation  and  deliyery  of  said  applicatioD  by  said 
Mills  to  the  defendant,  on  December  4, 1880,  it  issaed  to  him.  its 
policy  of  insurance,  whereby,  in  consideration  of  the  premium  oi 
$47.98,  to  be  paid  on  or  before  December  4th,  in  every  year,  it  prom- 
ised to  pay  $1,000  to  said  Mills  twenty  years  from  date,  or,  in  case 
of  his  prior  decease,  to  his  sister,  the  plaintiff,  sixty  days  after  dm 
notice  and  proof  his  death,  deducting  the  premium,  if  any,  for  th< 
balance  of  the  policy  year.  It  was  further  provided  in  said  policy 
as  follows:— 

After  one  or  more  premiums  shall  have  heen  paid,  this  prolicy  shall  no 
become  forfeited  or  void  by  the  non-payment  of  any  subsequent  premium,  ba 
shall  remain  in  force  for  an  amount  pro  rata  to  the  number  of  preminm 
paid,  to  wit,  for  one-twentieth  of  the  amount  insured  for  each  and  ever 
premium  paid.  This  contract  is  made  and  to  be  performed  in  the  commoi 
wealth  of  Massachusetts. 

(4)  After  the  payment  of  the  first  premium,  and  the  failure  to  pa 
the  second,  and  on  the  27th  day  of  October,  A.  D.  1882,  the  insure 
died,  and  due  notice  and  proof  were  made.  The  policy  was  then  i 
force  to  the  full  amount  if  chapter  186  hereinafter  mentioned  applie 
thereto.  Thereupon  the  plaintiff  claimed  the  application  of  th 
statute  of  1861,  c.  186,  and  demanded  the  full  amount  of  insurant 
$1,000;  but  the  defendant  contended  that  chapter  186  of  the  Laws  ( 
1861  did  not  apply  to  said  policy;  or,  if  it  did,  that  by  reason  of  ih 
waiver  of  the  statute,  and  the  agreement  by  the  insured  to  acce] 
the  provision  made  for  a  paid-up  policy  for  an  amount  ratably  pit 
portional  to  the  number  of  premiums  paid,  to  wit,  one-twentieth  < 
$1,000  for  each  premium  paid,  the  plaintiff  was  entitled  to  receii 
$50,  which  it  offered  to  pay  the  plaintiff. 

(5)  Judgment  is  to  be  rendered  for  the  plaintiff  for  $50,  withoi 
costs  or  interest,  in  case  the  court  sustains  the  contention  of  tl 
defendant;  and  for  $1,000,  and  interest  from  December  27,  188 
and  costs,  in  case  the  court  sustains  the  contention  of  the  plainti 

A  jury  was  waived. 

Chas.  a.  Kent, /or  Plaintiff^, 

Alfred  RussBLL,/or  Defendant. 

Brown,  J. 

The  question  as  to  the  applicability  of  the  statute,  and  as 
whether  it  was  waived  by  the  provisions  of  this  policy.    The  statu 
of  Massachusetts,  passed  in  1861,  to  which  the  policy  was  made  su 
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that  no  policy  of  ixisurance  hereafter  issued  by  any 
rtered  by  the  authority  of  the  commonwealth  shall 
or  be  forfeited  by  the  non-payment  of  the  premium 

There  follows  a  proTision  that  the  first  premium  shall 
at  is  called  a  temporary  insurance;  and  if  the  statute 
9  policy,  the  plainti£  as  appears  by  the  stipulation,  was 
)  amount  of  $1,000,  the  full  amount  of  the  policy,  for 
ITS  after  the  payment  of  the  first  premium.  When  he  • 
I  haye  been  entitled  to  receive  the  full  amount  of  the 
gh  after  the  expiration  of  what  is  called  the  temporary 
I  policy  would  become  absolutely  void.      The  second  ^-^ 

chapter  provides  that  if  the  death  of  the  party  occur  ^*'    ' 

rm  of  the  temporary  insurance  covered  by  the  value  of  * 

no  condition  shall  have  been  violated  by  the  insured^  «i^ 

shall  l>e  bound  to  pay  the  amount  of  the  policy  the  *** 

rh  there  had  been  no  lapse  of  the  premium,  "  anything  C 

to  the  contrary  notwithstanding."  ^ 

instead  of  being  issued  in  the  ordinary  form,  provided 
upon  the  payment  of  the  premium  the  policy  should  be 
B,  and  should  stand  good  for  that  portion  of  the  sum 
L  the  premium  represented.  The  policy  having  been  a 
endowment  policy,  and  the  first  premium  having  been 
med  good  for  $50,  or  one-twentieth  of  the  amount 

r  insists  that  this  provision  of  the  statute  could  not  be 
bat  as  the  period  of  the  temporary  insurance  provided 
expired,  she  is  entitled  to  recover  the  entire  amount  of 
The  vital  question,  then,  is  whether  it  was  competent 
1  to  waive  the  provision  of  the  statute  in  express  terms, 
doubt  that  the  statute  was  intended  to  apply  to  all 
thing  to  the  contrary  notwithstanding,  as  the  statute 
i;  and  that  if  the  policy  had  been  an  ordinary  one  the 
lave  been  entitled  to  the  whole  sum  insured.  It  is 
^rhether  the  policy  actually  issued  was  not  a  more  bene- 
khe  insured  than  the  one  provided  for  by  the  statute; 
temporary  insurance  had  expired,  the  policy,  by  the 
ne  void,  and  nothing  could  be  recovered  upon  it^ 
Srst  premium  had  been  paid;  but  ui^er  the  stipulation 
it  did  not  become  void,  but  only  became  a  policy  for 
imount  of  the  sum  insured;  that  is,  in  this  case,  for 
In  this  particular  case  it  operates  unfortunately  for 
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the  insured,  because  having  died  while  the  temporary  insurance 
was  still  in  force  he  would,  under  the  statute,  be  entitled  to  the  entire 
sum  insured,  whereas  under  this  policy,  as  already  stated,  he  would 
be  only  entitled  to  one-twentieth  of  this  amount 

The  question,  then,  is  whether  it  was  competent  for^the  parties  to 
waive  the  provisions  of  the  statute.  It  is  objected  by  the  plaintiff 
that  the  statute  must  apply,  first,  because  the  pleadings  set  up  no 
such  agreement,  and  hence  none  is  admissible.  In  this  connection 
she  relies  upon  the  seventeenth  rule  of  the  circuit  court,  which  pro- 
vides that  '  in  case  the  company  or  person  issuing  such  policy  shall 
rely,  in  whole  or  in  part,  upon  the  faUure  of  the  plaintiff  to  perform 
or  make  good  any  promine,  representation,  or  warranty  not  contained 
in  such  policy,  but  set  forth  in  any  other  paper  or  instrument  in  the 
hands  of  said  insurer,  the  notice  under  the  general  issue  shall  declare 
the  same,  and  indicate  the  breach  relied  on."  We  are  clearly  of  the 
opinion  this  rule  does  not  apply  to  this  case,  as  the  defendant  offers 
the  application,  not  for  the  purpose  of  showing  that  the  plaintiff  has* 
been  gailty  of  a  breach  of  warranty,  but  to  prove  what  the  contract 
actually  was.  In  such  case  the  general  rule  applies  that  all  papers 
executed  at  or  about  the  same  time  are  admissible  to  show  the 
whole  agreement  between  the  parties.  The  iparties  are  not  limited 
to  any  one  agreement  under  the  rule,  but  all  contemporary  docu- 
ments may  be  admitted  to  show  the  entire  agreement 

Second.  That  the  application  in  question  is  no  part  of  the  contract 
sued  upon,  as  it  is  in  no  way  referred  to  in  the  policy.  This  objec- 
tion is  covered  by  the  remark  already  made  that  all  contemporaneous 
papers  are  admissible  to  show  the  contract  between  the  parties 

Third.  That  it  cannot  bind  Mrs.  Caffery,  who  never  heard  of  it» 
and  whose  rights  were  fixed  at  the  time  the  policy  issued.  We 
understand  the  rule  to  be  that  when  the  policy  has  once  issued  and 
taken  effect,  no  agreement  can  be  entered  into  between  the  insurance 
company  and  the  person  whose  life  is  insured  to  the  detriment  of 
the  beneficiary  under  the  policy,  but  that  the  beneficiary  is  bound 
by  the  contract  entered  into  between  the  assured  and  the  company. 
While  she  cannot  be  prejudiced  by  subsequent  agreements,  she  is 
bound  by  whatever  covenant  or  agreement  was  entered  into  at  the 
time  the  poUcy  was  issued. 

Fourth.  The  ^w  was  for  the  benefit  of  the  insured,  and  by  its  very 
terms  the  insured  could  not  waive  this  benefit.  The  insurer  must 
pay  the  loss  if  the  policy  was  in  force  as  provided  by  the  statute, 
anything  in  the  policy  to  the  contrary  notwithstanding.      We  think. 
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however,  that  a  party  may  waive  the  benefit  of  this  statute.  The 
words  "  anything  in  the  policy  to  the  contrary  notwithstanding,"  in 
our  opinion,  were  intended  to  apply  to  the  ordinary  forms  of  policies, 
which  provide  that  there  shall  be  a  forfeiture  if  the  premium  be  not 
promptly  paid;  but  if  the  parties  choose  to  adopt  any  other  form  of 
poHcy  which  shall  be  non-forfeitable,  we  think  it  within  their  power 
to  agree  that  this  form  shall  be  substituted  for  the  statutory  form, 
and  that  the  statute  may  thus  be  waived  by  the  express  agreement 
of  the  parties. 

This  question  came  before  Mr.  Justice  Clifford  in  the  case  of  Des- 
mazes  vs.  Mutual  Ben.  Life  Ins.  Co.,  7  Ins.  Law  J.,  926.  Desmazes, 
the  husband  of  the  plaintiff,  died  in  1876,  after  payment  of  the  first 
premium  and  part  of  the  second,  and  due  notice  and  proof  of  his 
death  were  given  by  the  plaintiff  to  the  defendant  No  further  pay- 
ment of  premium  was  made  by  the  plaintiff.  Except  paying  the 
premium,  all  conditions  of  the  policy  were  fulfilled  by  the  plaintiff 
The  court  said: — 

The  parties  agree  that  if  the  court  shall  hold  that  the  Massachnsetts  stat- 
ute of  1861,  c.  1H6,  applies  to  the  contract  made  between  the  plaintiff  and  the 
defendants,  then  judgment  shall  be  rendered  in  favor  of  the  plaintiff  for  the 
snm  of  1925,  with  interest ;  otherwise  the  Judgment  shall  be  for  the  plaintiff 
in  the  sum  of  $85.98,  with  interest  from  the  same  date.  *  *  *  Nothing  is 
contained  in  the  statute  to  indicate  that  the  legislature  intended  to  with- 
draw the  clear  right  which  the  insured  had,  outside  the  statute,  to  waive  the 
non- forfeiture  provision  if  the  other  party  consented,  and  to  accept  a  differ- 
ent stipulation,  of  a  more  favorable  character,  in  lieu  of  the  same.  *  *  * 
By  the  express  terms  of  the  contract,  the  insured  was  at  liberty  to  omit  pay- 
ing the  premiums  at  the  times  and  place  mentioned  in  the  policy,  and  in  that 
event  the  policy  did  not  become  forfeited  or  void,  but  became  a  paid-up  pol- 
icy for  the  amount,  proportioned  to  the  premiums  previously  paid.  Fifty 
dollars  it  is  stipulated  shall  be  paid  in  that  event  for  every  annual  premium 
previously  paid  in  fulfillment  of  the  contract  between  the  parties,  which,  as 
the  plaintiff  contends,  tends  strongly  t6  show  that  the  policy  did  not  become 
forfeited,  and  the  case  does  not  fall  within  the  said  Massachnsetts  statute. 
*  ♦  *  Cases  often  arise  where  a  party  is  at  liberty  to  waive  s^tutory  pro- 
visions in  his  favor,  and  Mr.  Sedgwick  lays  it  down,  as  a  general  rule,  that 
where  do  principal  of  public  policy  is  violated,  parties  may  waive  the  provis- 
ions oi  a  statute  which,  if  fulfilled,  would  operate  in  their  favor,  and  that 
proposition  is  fully  sustained  by  many  other  authorities.  ♦  ♦  ♦  When  the 
parties  undertake  in  the  policy  itself  to  declare  the  meaning  and  effect  to  be 
given  to  its  stipulations^  they  have  a  right  to  do  so,  except  in  cases  where 
there  is  some  provision  in  the  statute  to  indicate  an  intention  on  the  part  of 
the  legislature  to  control  the  action  of  the  parties  in  that  respect.  There  is 
nothing  of  the  kind  contained  in  the  original  act  referred  to,  as  it  is  plain 
that  its  terms  do  not  apply  to  any  other  than  Massachusetts  corporations. 
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The  court  held  that  the  proTisionB  of  the  statute  might  be  waiyecL 

We  think  it  a  strong  authority  for  the  proposition  contended  for^ 
although  the  case  went  off  upon  the  ground  that  the  act  only  applied 
to  Massachusetts  corporations. 

The  case  of  Farmers  &  Dovers'  Ins.  Co.  y&  Curry  (13  Bush,  312) 
also  holds  that  the  statute  providing  that  "all  statements  and 
descriptions  in  any  application  for  the  policy  of  insurance  shall  be 
deemed  and  held  representations  and  not  warranties,"  does  not  pre- 
vent parties  from  contracting  that  such  statements  and  descriptiona 
shall  be  considered  part  of  the  contract,  and  warranties  by  the 
assured,  and  that  any  false  represensations  by  the  assured  of  the 
condition,  situation,  or  occupation  of  the  property  shall  render  the 
policy  void.  The  case  holds^  substantially,  that  a  statutory  provision 
of  that  kind  may  be  waived.  That  this  was  also  the  construction, 
given  to  the  statute  by  the  Massachusetts  legislature  is  evident  from 
the  subsequent  acts  of  1881,  c  63,  §  1,  and  1882,  c.  119,  §  161,  in 
both  of  which  it  was  expressly  provided  that  any  waiver  by  the 
assured  of  the  benefits  of  the  act  shotdd  be  void.  If  the  legislature 
had  considered  that  the  provisions  of  the  prior  act  could  not  be 
waived,  this  clause  would  be  entirely  nugatory. 

It  is  further  claimed  by  the  plaintiff  that  the  letter  of  the  State 
agent  to  the  assured  estops  the  company  from  disputing  the  fact  thai 
the  policy  had  not  lapsed.  But  the  policy  expressly  provides  that 
no  person  except  the  president  or  secretary  is  authorized  to  make  or 
waive  contracts.  The  agent  had  no  authority  to  put  a  construction, 
upon  this  contract  different  from  that  which  the  law  puts  upon  it 

Upon  the  whole,  we  have  come  to  the  conclusion  that  the  plaintiff 
is  entitled  to  a  judgment  for  $50,  without  costis,  and  as  there  was  no 
tender  made  of  the  amount,  no  costs  can  be  awarded  to  the  defend- 
ant 
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SUPBEME  COURT  oi'  INDIANA. 


Appeal  from  the  Jefferson  Circuit  Court. 


PHENIX  INS.  CO. 

V8. 

DAVID  ALLEN,  Jr.,  and  Othbrs,*^ 

The  insured  signed  an  application  which  was  blank  as  to  the  location  of  the 
property,  and  the  location  was  afterwards,  as  alleged,  incorrectly  tilled  in 
by  the  agent.  The  policy  corresponded  with  the  application,  and  the  mis- 
take was  not  discovered  until  after  the  loss. 

HM,  That  insured  was  entitled  to  aver  the  alleged  misdescription  in  his  com- 
plaiut  and  to  prove  without  asking  a  reformation.  The  act  being  that  of 
the  affent,  the  company  was  estopped  from  setting  up  the  misdescription 
as  a  defense. 

NiBLAGK,  J. 

This  was  an  action  by  David  Allen,  Jr.,  and  Frank  Allen  against 
the  Phenix  Insurance  Company  of  Brooklyn,  in  the  State  of  New 
fork,  upon  a  policy  of  insurance  issued  upon  a  lot  of  hay  and  other 
property,  both  real  and  personal  and  situate  in  Switzerland  County 

The  action  was  commenced  in  the  Switzerland  Circuit  Court,  but 
the  venue  was  afterward  changed  to  the  court  below. 

The  complaint  was  in  three  paragraphs.  The  first  and  third 
paragraphs  counted  upon  the  jK)licy  of  insurance,  alleging  the  loss  of 
the  hay  and  some  other  personal  property  by  fire. 

The  second  paragraph  was  in  form  a  complaint  ux>on  the  policy 
of  insurance,  but  alleged  a  mistake  in  its  execution,  and  asks  a 
reformation  in  accordance  with  what  was  claimed  to  have  been  the 

true  intention  of  the  parties.      This  paragraph  was  beld  to  be  an 

- 

*  nvclstou  r«aderod,  Juraary  26,  ItftfT. 
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equitable  proceeding  and  triable  by  the  court  alone.  DemurrerB  to 
each  paragraph  of  the  complaint  were  severallj  overruled. 

The  first  and  third  paragraphs  were  submitted  to  a  jury  for  trial 

After  the  evidence  was  concluded,  the  circuit  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant  on  the  first  paragraph, 
which  they  accordingly  did.  But  upon  the  third  paragraph  the  ver- 
dict was  for  the  plaintiffs,  and  they  had  judgment  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to  the  third 
paragraph  of  the  complaint  and  upon  Uie  refusal  of  the  circuit  court 
to  grant  a  new  trial. 

The  third  paragraph  of  the  complaint  charged  that  the  plaintiffs 
were,  on  the  9th  day  of  May,  1884,  the  owners  of  a  forty-acre  tract 
of  land  in  section  five  (5),  in  township  two  (2)  north,  of  range  three 
(3)  west,  on  which  had  been  erected  and  were  standing,  a  one-story, 
sbingle-roof,  frame  and  log  dwelling-house,  and  a  shingle-roof,  frame 
granary;  that  on  the  same  day  the  plaintiffs  were,  as  lessees,  occupy- 
ing and  cultivating  a  tract  of  land  containing  one  hundred  and  eighty- 
four  acres  in  section  ten  (10)  in  the  same  tovmship  and  range 
belonging  to  another  person;  that  at  the  same  time  the  plaintiffiB 
were  the  owners  of  twenty-five  tons  of  hay,  two  horses,  and  a  con- 
siderable amount  of  other  specifically  described  personal  property, 
situate  and  kept  in  a  bam  located  on  said  leased  tract  of  land  in 
said  section  ten  (10);  that  on  said  9th  day  of  May,  1884,  one  Clif- 
ford Fish,  who  was  the  agent  of  the  defendant,  visited  the  plaintiff  at 
said  bam  on  said  section  ten  (10),  and  proposed  that  the  defendant 
would  issue  to  them  a  poUcy  of  insurance  against  loss  by  fire  and 
lightning  on  their  said  destructible  property,  which  he  then  saw 
and  examined,  for  the  aggregate  sum  of  $760,  to  run  from  the  first 
day  of  May,  1884,  for  the  term  of  five  years;  such  policy  of  insur- 
ance to  be  issued  m  consideration  of  the  sum  of  $11.50,  for  which 
the  plaintiffs  might  execute  their  promissory  note  payable  on  the 
first  day  |off  May,  1885;  that  the  plaintiffs  accepted  the  offer  thus 
made  to  them,  and  executed  to  the  defendant  their  promissory  note 
for  $11.50,  payable  on  said  first  day  of  May,  1885,  and  signed  an 
apphcation  for  a  pohcy  of  insurance  to  be  issued  in  accordance  vdth 
the  agreement  which  had  been  entered  into  concerning  the  same; 
that  said  application,  when  it  was  signed  and  delivered  to  the  said 
Fish,  was  blank  as  to  the  location  of  the  property  on  which  the  policy 
of  insurance  was  to  be  issued;  that  in  this  blank  condition  the  said 
Fish  deUvered  the  application  to  one  Adison  Works,  of  the  city 
of  Yevay,  wh'Q-wa&-the-4ooal  agent-of  the  def^idant  for  the  county 


Digitized  by  LjOOQ IC 


1887.]  Phenix  Ins.  Co.  vs.  Allen,  d  oL  295 

of  Switzerland;  that  the  said  Works  without  the  knowledge  or  con- 
sent of  the  plaintifis,  filled  up  the  blank  in  sMid  application  so  as  to 
make  it  appear  tliat  the  personal  property  as  well  as  the  buildings  to 
be  included  in  the  policy  of  insurance,  was  situate  upon  their  forty- 
acre  tract  of  land,  in  section  five  (5)  herein  above  referred  to;  that, 
with  the  blank  so  filled  up,  the  said  Works  transmitted  such  appli- 
cation to  the  defendant's  office,  in  the  city  of  Chicago,  in  the  State  of 
Illinois;  that  the  defendant  thereupon  issued  to  the  plaintiffs  a  poli<^ 
of  insurance  upon  the  property  mentioned  in  the  application,  in 
accordance  jwith  the  original  agreement  with  Fish,  except  that  the 
personal  property  was  erroneously  described  therein  as  situate  in 
section  five  (5)  instead  of  in  section  ten  (10), — following  in  that 
respect,  the  description  of  it  given  by  the  said  Works  as  it  was  by 
him  wrongfully  written  into  the  application;  that  the  personal  prop- 
erty covered  by  said  policy  of  insurance  except  the  two  horses, 
being  at  the  time  situate  upon  the  said  section  ten  (10),  as  the  said 
Fish  well  knew,  was  on  the  twentieth  day  of  November,  1884,  de- 
stroyed by  fire,  of  which  the  defendant  was  duly  notified;  that  the 
plaintiffs  did  not  know  until  after  the  greater  part  of  the  property 
insured  was  so  destroyed  by  fire  that  such  property  was  described 
in  the  pohcy  of  insurance  as  situate  upon  section  five  (5),  as  herein 
above  set  forth. 

It  is  claimed  that  this  paragraph  of  the  complaint  was  bad  upon 
demurrer,  upon  the  ground  that  it  was  a  complaint,  in  part,  upon  a 
written  contract,  and  in  part  upon  a  parol  contract,  which  latter  con- 
tract had  been  merged  into  and  superseded  by  the  written  contract; 
also  upon  the  ground  that  it  rested  the  right  of  the  plaintiffs  to  re- 
cover upon  extrinsic  facts  to  be  proven  by  parol  evidence  varying 
and  contradicting  the  alleged  written  contract  of  insurance. 

No  rule  of  law  is  more  firmly  established  than  the  one  which 
declares  that  a  parol  agreement  is  merged  in  and  superseded  by  a 
subsequent  written  agreement  embracing  the  same  subject-matter 
It  is  equally  well  settled,  as  a  general  rule,  that  parol  evidence  is 
inadmissible  to  either  vary  or  contradict  a  written  instrument 

It  is  also  true  that  the  locality  in  which  goods  are  kept  is  an  im- 
portant element  in  a  contract  of  insurance,  and  that  ordinarily  it 
must  be  made  to  appear  that  the  property  was  at  the  place  designa- 
ted in  the  policy  when  it  was  destroyed:    1  Wood  Fire  Ins.,  sec.  47. 

But  no  one  of  th^se  rules  is  applicable  to  the  case  made  by  the 
paragraph  of  the  complaint  under  consideration.  The  averments  of 
this  paragraph,  were  to  the  effect  that  the  words  on  the  face  of  the 
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application,  whioh  gaye  a  &lae  description  of  the  location  of  the  per- 
gonal property  afterwardsftleBtroyed  by  fire,  and  which  caused  a  mis- 
description of  such  location  to  be  inserted  in  the  policy  of  insurance* 
were  written  into  the  application  by  an  agent  of  the  defendant, 
without  the  knowledge  or  consent  of  the  plaintiffs,  and  hence  never 
became  a  part  of  the  application  which  the  plaintiffs  signed,  and  for 
which  they  were  in  any  manner  responsible.  If  this  misdescription 
of  the  location  of  the  personal  property  was  so  written  into  the  appli- 
cation without  the  knowledge  or  consent  of  the  plaintiffs,  it  was  a 
fact  which  they  were  entitled  to  aver  in  their  complaint^  and  to  prove 
at  the  trial  without  asking  a  reformation  either  of  the  application  or 
of  the  pohcy  of  insurance  issued  upon  it.  The  writing  into  the  appli- 
•cation  the  alleged  misdescription  in  question  by  the  defendant's 
agent,  without  the  knowledge  or  consent  of  the  plaintiffs,  estopped 
the  defendant  from  setting  up  such  misdescription  as  a  defense  to 
the  action.  These  general  principals  governing  actions  on  policies 
of  insurance  are  well  recognized  by  numerous  authorities  :  1 
^ood  Fire  Ins.,  sec.  49 ;  May  Ins.,  sec.  141;  Amer.  Cent. 
Ids.  Co.  vs  McLanathan,  11  Kans.,  533;  Lynchburg  Fire  Ins.  Co.  vs. 
TVest,  76  Ya.,  575:  Combs  vs.  Hannibal  Ins.  Co.,  43  Mo.,  148; 
Planters'  Ins.  Co.  vs.  Meyers,  55  Miss.,  479;  Planters'  Ins.  Co.  vs. 
Sorrels,  1  Baxi,  352;  Woodbury  Savings  Bank  vs.  Charter  Oak  Ins. 
Co.,  31  Conn.,  517;  Carpenter  vs.  Providence  Washington  Ins.  Co., 
2  Am.  Lead.  Cases  865,  16  Pet.,  495  (41  V.  S.,  Bk.  10.,  L.  ed.,  1044); 
Bowley  vs.  Empire  Ins.  Co.,  36  N.  Y.,  550;  Plumb  vs.  Cattaraugus 
Co.  M.  Ins.  Co.,  18  N.  Y.,  392;  Insurance  Co  vs.  Wilkinson,  13  Wall, 
222  (80  U.  S.,  bk.  20,  L.  ed.,  617). 

Evidence  was  introduced,  and  instructions  to  the  jury  were  given 
and  refused,  and  the  cause  was  in  all  respects  tried  in  accordance 
with  the  general  principles  governing  actions  on  policies  of  insur- 
ance above  enunciated.  There  was  also  evidence  tending  to  sus- 
tain the  verdict,  and  hence  no  sufficient  reason  has  been  shown  for 
a  reversal  of  the  judgment.  See  North  British  &  Mercantile  Ins.  Co. 
vs.  Crutchfield,  Ind..  S  C,  Jan.,  1887. 

Judgment  is  affirmed  with  costs. 
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SUPREME  COURT  OP  INDIANA. 


Appeal  from  the  Marion  County  Superior  Court. 


MASONIC  MUTUAL  BENEFIT  ASSOCIATION 

MART  BURKHART* 

In  case  of  benefit  sooieties  the  original  beneficiaries  named  in  the  certificate 
may  be  changed  with  the  consent  of  the  insured  and  the  societv  in  Indi- 
ana. The  beneficiary  acquires  no  vested  rights  until  the  death  of  the  mem- 
ber. In  this  respect  such  an  association  differs  from  an  ordinary  life 
company.  The  consent  of  the  beneficiary  is  not  necessary  to  such  a 
change. 

Mitchell  J. 
This  suit  was  brought  by  Mary  Burkhart,  to  recover  on  a  cer- 
tificate of  membership  issued  by  the  Masonic  Mutual  Benefit  Society 
of  Indiana,  to  Michael  Burkhart  It  appears  from  the  averments  in 
the  complaint  that  the  society  is  a  domestic  corporation,  organized 
under  the  laws  of  this  State.  It  is  described  as  a  charitable  organiza- 
tion for  the  mutual  benefit  of  its  members.  A  copy  of  the  certificate 
is  set  out  in  the  complaint.  The  certificate  shows  that  the  benefits 
to  accrue  from  the  membership  thereby  created  were  to  be  payable 
to  Mary  Burkhart,  wife  of  Michael  Burkhart,  or  to  the  legal  repre- 
sentatives of  the  latter.  The  complaint  avers  that  on  the  twenty- 
first  day  of  February,  1883,  by  an  arrangement  between  Michael 
Burkhart  and  the  society,  the  original  certificate  was  canceled  and 
(nirrendered  up,  and  a  new  certificate  taken  in  its  stead.  Under  the 
substituted  certificate,  the  benefits  were    to  become  payable  to 

•  Deoition  rendered,  Janiwry  36,  1887. 
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Michael  Burkhart,  Jr.,  a  s6n  of  Michael  Burkhart,  the  insured.  It 
is  alleged  that  the  cancellation  of  the  original,  and  the  subetitation 
of  the  new  certificate  in  its  stead,  were  both  without  the  knowledge 
or  consent  of  the  plaintiff.  Payment  of  all  dues  is  alleged,  and  it  is 
averred  that  Michael  Burkhart  died  a  member  of  the  society.  It  is 
further  alleged  that  an  assessment,  according  to  the  terms  of  the 
certificate  and  the  rules  of  the  society' at  the  time  of  the  death  of 
Michael  Burkhart,  would  have  produced  $2j500,  and  that  that 
amount  was  paid  over  to  Michael  Burkhart,  Jr.,  on  the  substituted 
certificate,  without  the  plaintiff's  knowledge  or  consent.  Judgment 
is  demanded  for  the  sum  so  paid. 

The  question  is,  do  the  facts  set  forth  in  the  complaint  constitute 
a  cause  of  action  ?  On  behalf  of  the  appellant,  it  is  argued,  in 
effect,  that  a  designated  beneficiary  in  a  certificate  of  membership  of 
a  society  organized  for  charitable  purposes,  or  for  the  mutual  benefit 
of  its  members,  may  be  changed,  subject  to  the  organic  law  and  the 
regulations  of  the  society;  and  that,  as  it  appears  from  the  aver- 
ments in  the  complaint  that  a  change  was  actually  made  by  the 
society  and  the  member  to  whom  the  certificate  sued  on  was  issued, 
it  must  be  presumed  that  the  change  was  made  in  consonance  with 
duly  adopted  rules  and  regulations  of  the  society,  and  the  law  then 
in  force. 

That  beneficiaries  may  be  changed  in  cases  of  policies  or  cer- 
tificates of  membership  issued  by  societies  such  as  the  one  here  con- 
cerned is  settled  by  the  decisions,  as  well  as  by  statute,  in  this  State: 
Section  3,850,  Rev.  St,  1881;  Presbyterian  etc.  Fund  vs.  Allen,  106 
Ind.,  593,  and  cases  cited.  In  this  respect  the  rules  governing  poli- 
cies issued  by  ordinary  insurance  companies  are  not  controlling 
when  applied  to  certificates  of  membership  in  an  association  such  as 
that  here  involved.  By  becoming  a  member  of  such  a  society,  the 
holder  of  a  certificate  acquires  the  power  of  appointment,  in  respect 
to  the  fund  to  be  accumtda^ed  and  paid  at  his  death.  Compliance 
by  the  member  with  the  conditions  of  membership  entitles  the  bene- 
ficiary appointed  to  receive  the  benefits  provided  by  the  certificate 
and  rules  of  the  society.  This  power  of  appointment  is  to  be  exer- 
cised in  conformity  with  the  rules  and  regulations  of  the  association, 
and  the  law  under  which  it  has  its  existence.  The  rights  and  lia- 
bilities of  the  members  are  fixed  by  such  rules  and  regulations  as 
enter  into  the  constitution  of  the  company,  as  provisions  of  its 
charter  and  by-laws  such  rules  as  become  part  of  the  law  governing 
the  association. 
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In  the  act  of  March  2,  1879,  in  relation  to  beneficiary  societies, 
it  is  provided,  among  other  things,  that  ''  all  such  benefits,  claims, 
or  interest,  made  for  the  benefit  and  protection  of  the  wife,  child,  or 
children,  or  dependents  of  parties  so  insured,  or  members  of  such 
society  so  organized  and  incorporated,  shall  be  for  the  sole  use  and 
benefit  of  the  parties  named  as  beneficiaries  in  the  policy  or  cer- 
tificate of  membership  issued  by  such  society."  Section  3,850  enacts 
substantially,  that  such  certificates  of  memberships  shall  be  regarded 
as  a  contract  between  the  member  and  the  society,  and  authorizes 
the  association  to  change  the  name  of  the  beneficiary  named  in  such 
certificate  on  such  terms  and  conditions  as  may  be  agreed  to  by  the 
parties  to  the  contract.  Upon  the  enactment  of  this  statute  its  pro- 
Tisions  became  part  of  the  charter  or  constitution  of  the  company. 
Thenceforth  all  concerned  were  bound  to  take  notice  that  a  change 
in  the  name  of  a  beneficiary,  in  a  certificate  issued  by  an  association 
such  as  the  appellant,  might  be  made  by  the  association  and  the 
member,  upon  such  terms  and  conditions  as  might  be  agreed  upon. 

The  complaint  avers  that  Michael  Eurkhart  procured  the  society, 
in  which  he  held  a  certificate  of  membership,  to  change  the  name  of 
the  beneficiary  from  Mary  Burkhart  to  Michael  Burkhart,  Jr.,  on  the 
21st  day  of  February,  1883.  Thereupon  the  certificate  sued  on  was 
canceled  and  surrendered  up.  This. was  in  strict  accord  with  the 
power  conferred  upon  the  society  and  the  member  by  j^jb  statute 
above  referred  to.  The  general  rule  applicable  to  beneficiary  or 
charitable  associations  is  that  the  beneficiary  acquires  no  vested 
rights  to  the  benefits  which  are  to  accrue  upon  the  death  of  a  mem- 
ber until  the  death  of  the  member  occurs.  During  his  lifetime  the 
member  may  therefore  exercise  the  power  of  appointment,  without 
other  limits  or  restrictions  except  such  as  are  imposed  by  the 
organic  law,  or  by  rules  and  regulations  of  the  society  duly  adopted 
in  compliance  therewith:  Splown  vs.  Chew,  60  Tex.,  632;  Aid 
Association  vs.  Lewis,  9  Mo.  App.,  412.  Ballou  vs.  Giles,  50 
Wis.,  614. 

The  essential  difference  between  a  certificate  of  membership  in  a 
beneficiary  association  and  an  ordinary  life  policy  is  that  in  the 
latter  the  rights  of  the  beneficiary  are  fixed  by  the  terms  of  the 
pohcy,  while  in  the  former  they  depend  upon  the  certificate  and  the 
rights  of  the  member  under  the  constitution  and  by-laws  of  the 
society.  In  the  one  case  the  rights  of  the  beneficiary  are  fixed  and 
vested  from  the  moment  the  pohcy  takes  effect;  in  the  other  they 
are  subject  to  such  changes  as  the  law  of  the  association  authorizes 
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the  member  to  make.  All  that  a  beneficiaiy  has  during  the  life- 
time of  the  member,  owing  to  his  rights  of  revocation,  is  a  mere 
expectancy,  dependant  upon  the  will  and  pleasure  of  the  holder  of 
the  certificate.  This  expectancy  is  not  property:  Durian  vs.  CSentral 
Verein,  7  Daly,  168;  Tennessee  Lodge  vs.  Ladd,  5  Lea.,  716;  Swift 
vs.  Benefit  Ass'n,  95  HI.,  309. 

The  act  of  1877,  which  became  part  of  the  fundamental  law  of  the 
society,  imposed  no  limit  upon  the  choice  which  the  member  or  cer- 
tificate-holder might  make,  except  that  the  change  of  beneficiaries 
should  be  upon  such  terms  and  conditions  as  the  member  and  the 
association  should  agree  to.  The  complaint  avers  that  a  change  was 
agreed  upon.  It  is  assumed,  however,  because  the  change  was 
agreed  to,  and  made  without  the  original  appointee's  consent,  that  it 
did  not  affect  her  right  to  recover.  This  assumption  is  erroneous. 
The  law  did  not  require  her  consent  As  she  had  no  vested  interest 
in  the  fund  to  be  accumulated  and  paid  upon  the  death  of  her  hus- 
band— ^nothing  but  a  mere  expectancy — ^the  law  affected  certificates 
issued  before  it  took  effect  the  same  as  those  subsequently  issued. 
Having  seen  that  the  law  in  force  at  the  time  the  change  was  made 
expressly  authorized  the  change  to  be  made,  we  must  presume  that 
the  change  was  made  in  the  manner  provided  by  law,  and  by  the 
rules  and  regulations  of  the  society  made  in  conformity  therewith: 
Presbyterian  ^etc.  Fund  va  Allen,  supra;  Hecks  vs.  Perry,  140 
Mass.,  580. 

If  any  rule  or  regulation  of  the  society,  which  it  had  the  power 
under  the  law  to  adopt,  in  respect  to  the  terms  and  conditions  of 
such  change,  has  been  violated  in  making  the  change,  it  became 
necessary  for  the  plainti£^  suing  on  a  changed  certificate,  to  aver 
and  prove  the  fact 

The  demun*er  to  the  complaint  should  have  been  sustained. 
Judgment  reversed,  with  costs. 
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SUPREME  COURT  OF  MINNESOTA. 


PHCENIX  INS.  CO. 

PRA.TT  AND  Another.*^ 

Local  insurance  agents  are  liable  for  losses  arising  from  negligent  omissions 
on  tbeir  part,  in  departing  from  instructions  of  tbeir  superiors  in  tbe  man- 
agement of  tne  trust  committed  to  tbem. 

Wbere  a  local  agent 'received  instructions  from  a  State  agent  of  the  company 
(whose  Muthority  included  tbe  sux>ervision  of  risks  taken  by  the  local 
agents,  and  tbe  power  to  order  tbe  cancellation  of  tbe  same)  desiring  him 
**  to  relieve  tbe  company  "  of  a  certam  risk  "  as  soon  as  possible,"  which  the 
local  aeent  failed  to  do,  but^  instead,  answered  by  letter  requesting  **  that 
tbe  poncy  miffht  run  to  expiration,"  which  would  occur  a  few  days  later, 
and  statine  tbat  it  would  l>e  an  accommodation  to  him  to  allow  it  to  so 
run,  and  tnereafter,  witliin  four  days,  tbe  insured  property  was  burned, 
before  opportunity  for  reply,  held  sufficient  evidence'  that  be  understood 
tbe  instructions  of  bis  superior  to  be  a  direction  to  cancel,  and  a  recognition 
of  tbe  autbority  of  the  latter  to  so  order. 

Lu8K  A  BtJim,  for  Phoenix  Ins.  Co.,  AppdlanL 

Hamhons  &  Hahmoks,  for  Pratt  and  another,  Be^nderUs. 

yAin>EBBirRaH,  J 
The  defendants  were  local  agents  for  the  plaintiff  in  the  city  of 
Anoka,  conducting  insurance  business  in  its  behalf  from  June, 
1881,  until  some  time  after  March  4, 1885.  They  had  also  been  en- 
gaged in  a  general  insurance  business  for  many  years  before.  In 
April,  1883,  the  defendants,  as  such  agents,  issued  a  policy  in 
behalf  of  plaintiff,  to  the  First  National  Bank  of  Anoka  upon 
the  Anoka  City  Mill  for  one  year,  which  was  thereafter  renewed 
from  year  to  year,  and  was  in  force  in  March,  1885,  when  the  mill 
was  burned.    In  July,  1884,  the  plaintiff  appointed  one  Otto  Greely 

*  Dedaion  rend«r«d,  Febnuur  11, 1887. 


Digitized  by  VjOOQ IC 


302  Report  of  Deeisiona.  [Af/ril^ 

special  State  agent  and  adjuster  for  the  company  in  Minnesota, 
and  duly  notified  the  defendants  of  such  appointment.  His  duties 
were  not  specially  mentioned  or  defined  in  his  commission,  or  in 
the  notice  to  defendants,  but  the  evidence  shows  that  they  were 
generally  known  and  recognized  among  insurance  agents,  and,  in 
addition  to  the  adjustment  of  losses,  consist  chiefly  in  the  super- 
-vision  of  the  business  of  and  risks  taken  by  the  local  agents  of 
the  company,  including  the  renewal  and  cancellation  of  policies. 

This  action  is  brought  against  the  defendants  to  recover  damages 
for  their  alleged  neglect  to  cancel  the  policy  in  question,  in  pursu- 
ance of  instructions  of  Greely  given  before  the  fire.  The  defendants 
admii  and  testify  that  on  the  twenty-eighth  day  of  February,  1885, 
Greely  wrote  to  them  as  respects  the  poUcy  in  question,  '*  I  wish 
you  would  relieve  us  of  this  risk  as  soon  as  possible; "  stating  also 
in  his  letter  that  he  had  just  learned  frpm  two  special  agents  who 
had  recently  inspected  the  Anoka  City  mill,  that  it  was  a  very  un- 
desirable risk.  Greely  testifies,  on  the  other  hand,  that  he  used  the 
words,  '*  You  will  please  cancel  our  policy  at  once; "  but,  as  the  letter 
was  not  produced  at  the  trial,  the  notice  must  be  taken  to  have 
been  as  defendants  testify, — ^the  principal  question  to  be  determined 
on  this  appeal,  being  whether  the  court  should  have  directed  a  ver- 
dict for  the  plaintiff  upon  the  evidence  in  the  case. 

1.  The  fire  took  place  four  days  after  the  receipt  of  the  letter  by 
the  defendants,  and  no  good  reason  appears  why  they  might  not 
have  canceled  the  policy  within  that  time  if  they  had  been  disposed 
to;  and  if,  under  the  circumstances,  the  letter  of  Greely  ought  to  be 
construed  as  an  instruction  by  an  authorized  superior  agent  to  can- 
cel the  pohcy,  the  defendants  are  liable.  They  were  bound  to  the 
exercise  of  good  faith  and  reasonable  diligence  in  discharging  the 
duties  which  they  owed  to  their  principal;  and  to  make  good  any 
loss  or  damages  arising  from  any  negligent  omission  on  their  part 
in  departing  from  the  instructions  of  their  superiors  in  the  manage- 
ment of  the  company's  business  intrusted  to  them:  Franklin  In& 
Co.  vs.  Sears,  21  Fed.Eep.,  290. 

2.  There  is  upon  the  evidence  no  question  but  that  Greely  was  in 
fact  authorized  to  order  the  cancellation  of  policies  by  the  local 
agents.  But  Ihe  defendants  claim  they  had  no  notice  of  this  fact, 
and  did  not  understand  that  his  agency  included  such  authority* 
They  admit,  however,  that  they  understood  that  he  had  general 
authority  over  the  business,  except  to  order  the  cancellation  of  risks 
in  their  hands,  and  he  had  previously,  on  several  occasions,  examined 
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their  books,  and  given  directions  as  to  risks,  and  forbidden  renewals. 
Though  be  was  styled  ''  special  State  agent  for  the  company,"  it  is 
apparent  that  his  agency  was  general  as  respects  the  supervision  of 
risks  taken  by  the  agents  over  whom  he  was  placed,  and  it  would 
be  their  duty  to  obey  his  instructions  in  respect  to  the  same.  The 
defendants  had  not  known  of  cases  where  State  agents  had  canceled 
risks,  but  they  knew  of  no  limitation  upon  his  authority  in  the  prem- 
ises which  prevented  the  exercise  of  it  and  their  neglect  to  comply 
with  the  request  or  direction  contained  in  his  letter  of  February 
28th  was  placed  by  them  on  entirely  different  grounds. 

In  flieir  reply  to  his  letter  dated  March  Ist,  they  say  the  risk 
would  expire  Apnl  19th,  and  ask  if  he  (Greely)  could  not  allow  it  to 
run  to  expiration,  and  add  that  they  disliked  to  cancel  it,  and  that  it 
would  be  an  accommodation  to  them  to  allow  it  to  run.  This  letter  was 
not  received  by  Greely  until  after  the  fire,  which  occurred  on  March 
4th.  On  the  morning  previous  to  the  fire,  they  received  a  letter 
from  the  general  western  agent  at  Chicago  stating  that  Greely  had 
reported  his  action  in  reference  to  the  cancellation  of  the  risk  in 
question,  and  that  the  risk  was  considered  unsafe  and  undesii'able, 
and  coinciding  with  his  opinion  that  the  company  ought  *'  to  retire 
from  the  risk."  This,  to  our  minds,  did  not  abrogate  or  supersede 
the  action  of  Greely,  but  was  a  recognition  of  Greely's  right  to  can- 
cel, and  an  approval  of  his  action.  He  might  well  assume  that 
Greely  had  better  means  of  information  on  the  subject.  Being  a 
superior  officer,  he  might  have  interfered ;  yet  it  is  dear  that  he 
was  not  disposed  to  do  so,  but  left  Greely's  direction  in  full  force. 
It  is  evident  that  the  defendants  were  unwilling  to  cancel,  and 
believed  that  their  superiors  were  mistaken  as  to  the  danger,  and 
they  therefore  desired  delay,  at  least  till  the  result  of  further  cor- 
respondence or  investigation.  But,  as  they  received  no  authority 
or  encouragement  for  such  delay  from  the  company,  the  delay  was 
in  tbe  mean  time  at  their  risk  if  a  fire  should  occur. 

It  is  clear  from  their  letter  in  response,  written  immediately  on 
receipt  of  his  letters,  that  they  regarded  the  latter  as  a  direction  to 
cancel,  and  this  is  confirmed  by  their  conversation  with  him  after 
the  fire;  and  it  would  seem  plain  from  the  uncontradicted  evidence 
that  there  was  really  no  misunderstanding  by  them  either  as  to  the 
scope  of  his  authority  or  the  meaning  of  his  letter.  The  company 
had  a  right  to  act  upon  its  own  investigation,  and  upon  information 
derived  from  other  sources  than  through  them;  so  that  if  the  agents, 
from  a  mistakeii  view  as  to  the  safety  of  the  risk  and  the  wisdom 
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of  canceling  it,  or  for  any  cause  personal  to  themselves  as  agents 
of  the  company,  delayed  acting,  it  was  at  their  own  peril 

3.  It  is  also  urged  by  the  respondent,  that  it  does  not  appear  that 
the  plaintiff  has  lawful  authority  to  do  business  in  this  State,  nor 
that  the  defendants  had  in  their  hands  money  of  the  plaintiff  with 
which  to  repay  amount  of  the  unearned  premium.  As  respects  the 
first  of  these  objections,  the  plaintiff  was  bound  by  the  policies 
which  these  agents  procured  (Ganser  vs.  Fireman's  Fund  Ins.  Ck)., 
25  N.  W.  Bep.  943);  and  it  would  clearly  have  a  right  to  require 
them  to  cancel  and  discontinue  such  risks,  and  they  were  of  course 
bound  by  its  orders  in  any  matter  affecting  its  liability  u{>on  the 
same.  And  as  to  the  second  objection,  the  defendant  did  not  in 
their  reply  to  Greely,  or  in  any  communication  with  him,  place  their 
omission  to  cancel  the  policy  on  any  such  grounds,  but  the  excuses 
made  were  of  an  entirely  different  nature,  and  there  was  no  daim  or 
pretense  that  they  did  not  have  sufficient  funds  of  plaintifb  in  their 
hands,  derived  from  premiums,  to  pay  the  amount  in  question, 
which  must  have  been  small,  as  the  policy  had  nearly  expired  No 
prominence  appears  to  have  been  given  to  this  point  in  the  court 
below. 

We  are  of  the  opinion  that  there  should  be  a  new  trial  Order 
reversed. 
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^Te  a  i^lioy  of  insnranoe  contained  a  pTovision  that,  when  a  loss  occnrred 
^der  It,  '*  the  amored  shonld  forthwith  give  notice  in  writing  of  said  loss 
to  the  company,  and  within  thirty  days  thereafter  render  a  particular 
account  and  proof  thereof,"  which  was  made  a  part  of  the  contract,  a  local 
agent  who  is  simplj  authorized  to  fix  rates  of  insurance  and  countersign 
and  deliveT  policies,  subject  to  the  approval  of  the  company,  has  no  au- 
thority to  waive  such  provision  of  the  policy. 

Oawedsb  &  Qldxnbubo  and  S.  F.  Whttb,  for  Bowlin. 
[iUBK  k  Bumi}  for  Insurance  Company, 

Yani^ebbuboh,  J. 
rhe  policy  of  insurance  sued  on,  contains  a  provision  that,  when 
MM  occurs  under  it,  the  assured  ''  shall  forthwith  give  notice  in 
Iting  of  said  loss  to  the  company,  and  within  thirty  days  there- 
sr  render  a  particular  account  by  separate  items  and  proof  there- 
,  signed  and  sworn  to  by  the  assured,"  as  therein  specially  set 
th.  This  is  one  of  the  provisions  which  are  expressly  made  part 
the  contract,  to  be  resorted  to  in  order  to  determine  the  rights 
1  obligations  of  the  parties.  It  is  also  provided  that  payment  of 
MM  "  shall  be  made  within  sixty  days  after  the  proof  of  the  same 
[uired  by  the  company  shall  have  been  made  by  the  assured  and 
ieived  at  the  home  office,  and  the  loss  shall  have  been  ascertained 
1  proved  in  accordance  with  the  terms  and  provisions  of  tliis 
licy,"  unless  the  property  be  replaced,  or  the  company  shall  give 

nlitoa  midsNd.  V^tonury  21, 1887. 
VOL.  xvi^ao. 
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notice  of  its  intention  to  rebuild,  etc.;  and  compliance  with  these 
provisions  is  made  essential  to  a  right  of  recovery  under  the 
contract. 

The  several  provisions  above  referred  to  must  be  read  together, 
and  it  is  manifest  that  compliance  therewith  on  the  part  of  the 
assured  as  to  time,  as  well  as  in  other  respects,  is  a  necessary 
condition  precedent  to  the  right  of  recovery,  unless  a  waiver  on 
the  part  of  the  company  is  shown:  Smith  vs.  Insurance  Co.,  1  Allen, 
297;  Home  Ins.  Co.  vs.  Lindsey,  26  Ohio  Si,  B48;  Qiea  vs.  Home 
Ins.  Co.,  12  Minn.,  285  (GiL,  183);  2  Wood  Fire  Ins.  Co.,  §  438. 

In  the  case  at  bar  no  notice  of  the  loss  is  shown  to  have  been 
given,  nor  was  any  proof  of  loss  forwarded  to  the  company,  until 
long  after  the  expiration  of  the  time  provided  therefor  by  the  poHcy. 
The  plaintiff,  however,  relies  upon  the  alleged  waiver  of  the  condi- 
tions and  requirements  of  the  policy. 

The  evidence  to  establish  such  waiver  consists  solely  of  certain 
alleged  statements  and  assurances  of  the  local  agent  who  took  the 
risk,  and  through  whom  the  poUcy  was  issued,  made  to  the  attorney 
of  the  plaintiff  in  canyersations  between  them  within  the  thirty  days 
next  succeeding  the  fire.  The  court  below  determined  that  the 
company  was  bound  by  the  language  and  conduct  of  the  local  agent 
in  the  premises,  and  the  jury  found  for  the  plaintiff. 

The  authority  and  duty  of  the  local  agent,  as  proved  by  the 
plaintiff  himself  on  the  trial,  shows  very  clearly,  we  think,  that  he 
was  not  a  general  agent  of  the  company,  and  that  his  authority  did 
not  extend  to  the  adjustment  or  settlement  of  losses,  and  that  he 
had  no  power  to  bind  the  company  as  respects  such  proceedings 
under  the  policy.  The  proofs  must  necessarily  be  forwarded  to  the 
**  home  pffice,"  and  delivering  to  the  local  agent  would  not  bind  the 
company;  and  there  is  nothing  in  the  policy  or  in  the  evidence  ad- 
duced by  plaintiff  tending  to  show  that  he  had  any  authority  or 
responsibility  in  respect  to  any  negotiations  or  transactions  between 
the  assured  and  the  company  about  the  proof  or  settlement  of  the 
loss.  The  plaintiff's  evidence  shows,  and  there  is  no  testimony  in- 
consistent with  it,  that  he  had  authority  to  issue  policies  and  fix 
rates  subject  to  the  approval  of  the  company,  and  that  his  instruc- 
tions were  to  have  nothing  to  do  with  a  loss  except  to  report  ii 
There  is  nothing  to  show  that  the  plaintiff's  agent  understood  the 
facts  differently.  What  foundation  is  there,  then,  for  any  claim  on 
his  part  that  he  was  misled  by  the  company,  or  that  it  had  waived 
the  stipulations  in  the  policy?      There  is  nothing  in  the  evidence 
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tending  to  prove  that  the  company  had  clothed  the  agent  with  aj)- 
parent  authority  to  act  for  them  in  the  adjustment  of  losses,  unless 
it  could  be  inferred  by  the  issuance  of  policies,  and  the  fact  that  his 
duties  are  not  expressly  defined  or  limited  therein.  The  mere 
assumption  of  authority  by  the  agent,  and  reliance  thereon  by  the 
plaintiff  will  not  strengthen  the  case  in  the  absence  of  evidence  of 
authority  conferred  or  recognized  by  the  company:  Bush  vs.  in- 
surance Co.,  63  N.  Y.,  531;  Marvin  vs  Wilber,  62  N.  Y.,  270. 

In  Underwood  vs.  Insurance  Co.  (57  N.  Y.  504),  where  the  local 
agent  was  held  to  have  bound  the  company  by  his  language  and 
conduct,  it  appeared  that  he  had  previously  been  allowed  to  adjust 
and  pay  losses  without  first  consulting  the  company,  and  that  he 
appeared  to  have  acted  for  the  company  in  reference  to  the  particu- 
lar loss,  with  its  knowledge  and  sanction.  The  grounds  upon  which 
Ooodwin  vs.  Insurance  Co.  (73  N.  Y.  492)  is  distinguished  from 
Bush  vs.  Insurance  Co.,  supra,  show  that  these  cases  do  not  conflict 

It  may,  perhaps,  be  doubted,  whether  it  can  reasonably  be 
inferred  from  the  evidence,  that  the  agent  intended  to  speak  in 
behalf  of  the  company,  or  as  their  agent,  in  what  transpired 
between  him  and  the  plaintiff;  but,  be  that  as  it  may,  it  is  clear 
that  the  evidence  of  the  latter  affirmatively  shows  that  the  agent 
was  not,  in  fact,  authorized  to  act  for  the  defendant  in  proceedings 
relating  to  the  adjustment,  and  fails  to  disclose  any  act  or  conduct 
of  the  ief endant  from  which  such  authority  might  reasonably  be 
inferred  by  policy-holders.  In  the  matter  of  the  original  contract, 
and  while  the  property,  which  is  the  subject  of  it,  continues  in  ex- 
istence, the  local  agent  must  be  deemed  to  be  possessed  of  certain 
incidental  powers,  by  virtue  of  which  he  may  waive  certain  condi- 
tions in  the  policy.  But  when  the  subject  of  the  risk  is  destroyed, 
and  the  assured  asserts  a  claim  against  the  company,  the  proceed- 
ings to  establish  and  enforce  such  claim  are  not  impliedly  embraced 
within  the  scope  of  his  agency.  It  is  not  to  be  presumed  in  the 
absence  of  express  authority  or  conduct  on  the  part  of  the  company 
from  which  it  may  be  implied,  that'the  local  agent  is  empowered  to 
suggest  a  different  mode  of  settlement,  and  bind  the  company  to  a 
different  line  of  procedure  from  that  designated  in  the  policy: 
Lohnes  vs.  Insurance  Co.,  121  Mass.,  439;  2  Wood  Fire  Ins.,  §  420; 
Bush  vs.  Insurance  Co.,  supra.  Of  course  a  different  rule  would 
prevail  in  the  case  of  a  general  agent  or  others  employed  in  the  de- 
partment of  the  company's  business,  embracing  the  adjustment  and 
settlement  of  losses. 
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2.  The  proYisions  of  the  instirance  law  of  1868,  c.  22,  were 
superseded  by  the  act  of  1872,  a  1,  upon  the  same  subject  The 
laslrnamed  act  covers  the  same  ground,  and  was  intended  to  embrace 
all  the  proTisions  applicable  to  the  subject  Section  8  of  the  last- 
named  act  defines  who  shall  be  deemed  to  be  agents  of  insurance 
companies,  and  proyides  that  nothing  in  the  act  shall  be  construed 
to  imply  that  an  agent  has  any  power  to  bind  a  company  not  ex- 
pressly or  by  necessary  implication  given  him  by  the  company. 
The  question  here  under  consideration  is  not,  therefore,  affected  by 
the  statute.    Order  reversed. 
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8UPBEME  OOUET  OP  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  FrarMin  CourUy. 


liANCASHntE  FIBEINS.  CO. 

NILL. 

K.  liftd  insnred  a  mill  through  B.  in  the  Clinton  Company.  On  Angnst  9th 
the  mill  bnined  down  ;  on  August  10th  N.  notified  B.  of  the  loss,  who  then 
telegraphed  N.  to  come  to  his  office,  where  he  infonned  him  that,  on  August 
1.  the  Clinton  Company  had  ordered  the  policy  on  the  mill  canceled,  and 
that  he,  B.,  had  placed  the  risk  with  the  Lancashire  Company,  for  which 
he  was  also  the  local  agent.  N.  objected  to  surrenderinff  his  Clinton  policy, 
hut  was  induced  to  do  so  on  the  representations  of  B.  uiat  the  Lancashire 
Company  was  good  and  safe.  Proof  of  loss  was  made  to  the  Lancashire 
Company,  and  suit  brought  to  recover  the  insurance.  The  Supreme  Court 
reversing  the  court  below,  Held,  that  it  was  error  to  have  permitted  the 
case  to  go  to  the  jury;  that  under  the  plea  of  non  est  factum  there  was  no 
evidence  of  the  execution  and  delivery  of  the  policy  ;  that  no  considera- 
tion had  passed,  and  that  the  action  of  B.  was  a  fraud  on  the  defendant 
company;  that  the  Clinton  policy  was  valid  up  to  the  time  when  B. 
induced  N.  to  surrender  it,  and  therefore  there  could  have  been  no  transfer 
of  the  risk  until  after  the  9th,  when  the  fire  took  place. 

F.  M.  EmwELL,  Esq.,  and  Messrs.  Shabp  &  A  LT.EMAy, /or  Plaintiff  in 
Error, 
Joss  Stxwabt,  Esq., /or  Defendant  in  Error. 

GOBDON,  J. 

This  case  is  all  wrong.  In  the  very  outstart,  under  the  defendant's 
plea  of  non  est  factum,  it  was  the  plaintiff's  business  to  prove  the 
execution  of  the  policy  sued  upon,  but  this  was  not  done;  nevertheless 
the  courts  notwithstanding  the  defendant's  objection,  Emitted  it  and 
sent  it  to  the  jury,  with  the  instruction  that  they  should  treat  it  as 
the  defendant's  deed  if  they  found  that  it  was  countersigned  by 
Brown  and  Beggs,  and  if  they  were  also  satisfied  that  these  persons 
were  the  company's  agents.     In  this  there  was  double  error,  for 

•  neoiatoo  rendered,  Oct.  4»  1886.— From  LepvU  Intetligcnetr. 
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neither  was  the  execution  of  the  policy  proved,  nor  the  agen<^  of 
Brown  and  Beggs.  "  It  purports,"  says  the  court,  "  to  have  been 
signed  by  Henry  Bobinson,  the  United  States  manager,  and  counter- 
signed by  Brown  &  Beggs  at  Harrisburg.  Mr.  Nill  tells  you  that 
it  was  received  by  him  from  Mr.  Brown,  of  the  firm  of  Brown  and 
Beggs,  and  that  Brown  k  Beggs  claimed  to  be  the  general  agents 
of  the  company  at  Harrisburg;  he  treated  with  them  as  such.  Then 
you  are  told  farther  tiiat  the  adjuster,  or  one  representing  himself 
to  be  the  adjuster  of  the  company,  came  here  and  saw  Mr.  Nill  in 
reference  to  the  fire."  All  this,  however,  is  assumption  without 
evidence  for  its  support  We  have  examined  the  testimony  in  vain 
in  Older  to  discover  such  proof  as  would  warrant  the  submission  of 
such  statements  to  the  jury.  There  is  nothing  to  show  that  either 
Henry  Robinson  or  Brown  &  Beggs  had  any  authority  whatever 
to  sign  or  countersign  the  defendant's  policies.  In  this  branch  of 
the  case,  therefore,  the  plaintiff  signally  failed,  and  the  court  should 
so  have  instructed  the  jury.  But  admitting  the  execution  of  the 
policy,  and  the  agency  of  Brown  and  Beggs,  and  still  the  plaintiff 
was  not  entitled  to  the  verdict. 

The  court  directed  the  jury  to  determine  whether  Brown  and 
Beggs  were  not  acting  as  agents  as  well  for  the  plaintiff  as  for  the 
Lancashire  Company.  Of  thi%  however,  there  was  no  evidence — 
the  very  contrary.  NiU  obtained  the  Clinton  policy  from  these 
agents,  and  paid  them  the  premium  through  the  medium  of  the 
post>ofiice,  and  never  had  a  personal  interview  with  either  of  them 
until  the  11th  of  August  following.  Mrs.  Nill  had  no  agent  but  her 
husband,  nor  was  any  other  necessary.  She  desired  no  change;  the 
Clinton  policy  was  perfectly  good,  and  could  not  be  canceled  with* 
out  notice  to  her,  and  neither  she  nor  her  husband  knew  of  the 
action  of  Brown  ft  Beggs  until  the  date  above  mentioned,  which 
was  after  the  loss,  when  these  men  imposed  alike  on  NUl  and  the 
defendant  by  inducing  him  to  surrender  the  Clinton  policy  and 
accept  the  one  now  in  suit. 

A  brief  history  of  this  transaction  is  foimd  in  his  affidavit  of 
August  17, 1882,  wherein  Nill  testifies:  '*  On  Friday  morning  the 
11th  instant,  I  took  the  8.23  A.  M.  train  at  Greencastle  for  Har- 
risburg, arriving  there  about  11  A.  M.  I  went  from  the  depot  to 
Brown  &  Beggs'  office,  where  I  was  obliged  to  wait  until  after 
12  M.  before  I  saw  said  Mr.  Brown.  Mr.  Brown  came  to  the  office. 
He  had  to  tell  me  the  Clinton  Insurance  Company  had,  about 
August  1st,  1882,  canceled  their  policy  on  the  said  mill,  and  that  he 
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had  pat  us  in  the  Lancashire  Fire  Insurance  Company,  but  he 
neglected  to  notify  us  of  the  change.  I  then  asked  him  if  it  would 
make  any  difference  in  the  exchange,  or  whether  our  rights  would 
be  affected  or  prejudiced  by  the  exchange.  He,  the  said  Brown, 
said  it  would  not,  as  the  company  he  had  put  us  in  was  a  first- 
class  company.  I  then  gave  him,  the  said  Brown,  the  said  Clinton 
policy,  and  he  gave  me  the  Lancashire  policy.  This  was  the  first 
notice  we  had  received  of  any  change  or  any  desire  for  a  change.'' 
From  what  is  here  said,  and  it  accords  strictly  with  his  evidence 
given  on  the  trial  of  the  case,  it  is  very  dear  that  Brown's  previous 
action  was  vdthout  warrant  from  the  assured,  and  it  will,  we  pre- 
sume, hardly  be  pretended  that,  had  Nill,  on  August  11th,  re- 
fused to  surrender  the  Clinton  policy,  Brown's  pretended  cancella- 
tion of  it  would  have  released  that  company  from  its.  obligation  to 
Mrs.  NiU.  But  if  the  Clinton  policy  was  still  in  force  on  August 
11th,  1882,  two  days  after  the  fire,  the  action  of  Brown  &  Beggs,  in 
the  delivery  of  the  Lancashire  policy  as  a  substitute  for  that  of  the 
Clinton  Company,  was  a  mere  attempt  to  shift  the  loss  from  the 
company  upon  whom  it  had  fallen,  to  the  other,  which,  at  the  time 
of  the  fire,  had  assumed  no  responsibility.  It  requires  no  argument 
to  show  that  this  could  not  be  done,  and  that  the  attempt  to 
accomplish  a  design  of  this  kind  was  a  fraud  on  the  defendant 
Neither  does  it  appear  from  the  evidence  that  the  defendant  received 
a  premium  as  a  consideration  for  its  policy.  The  court  allowed 
the  jury  to  infer  that  as  Brown  &  Beggs  were  agents  for  both  the 
companies  as  well  as  for  Mrs.  Nill,  and  as,  on  cancellation  of  the 
first  }>olicy,  the  unearned  part  of  the  premium  must  be  refunded, 
therefore  these  agents  received  this  money  thus  due  the  plaintiff 
and  paid  it  on  the  Lancashire  policy.  This  might  have  been  so, 
but  as  there  was  no  evidence  of  it,  the  court  ought  not  to  have  de- 
vised and  sent  to  the  jury  a  theory  that  had  no  foundation  in  fact- 
Following  the  regular  order  of  business,  the  return  premium  would 
not  be  payable  to  the  insured  until  the  policy  had  been  surrendered, 
and,  of  course,  until  after  that  time  there  was  nothing  in  the  hands 
of  Brown  &  Beggs  belonging  to  the  plaintiff  which  could  be  paid  to 
the  defendant. 

Thus,  however,  we  view  the  case,  we  discover  no  foundation  of 
fact  on  which  it  can  rest,  or  which  would  warrant  a  submisssion  of  it 
to  the  jury. 

The  judgment  of  the  coturt  below  is  reversed  and  a  new  venire 
awarded. 


Digitized  by  LjOOQ IC 


318  Bepart  (^  Deoinons.  L^prU^ 


UNITED  STATES  CIRCUIT  COURT. 

WESTERN  DISTHICT  OF  PENNSYLVANIA. 


CHARLES  B.  BROCKWAY,  Adm'b  of  Beokwith  S.  ^ 

BfiOGJCWAT, 

CONNECTICUT    MUTUAL    LIFE    INa    CO.    of^ 

Habifobd,  Conn.* 

Where  a  policy  of  life  insurance  la  issued  in  consideration  of  the  declarations 
and  representations  made  in  the  application  for  the  same,  and  the  pay- 
ment  to  the  company  of  the  premiums  by  A,  assurinff  the  life  of  B  for  the 
term  of  the  whole  contiouauce  of  his  life  and  providing  for  the  payment 
on  the  death  of  B  of  the  sum  assured  **  to  the  said  assured,  his  exeouton, 
administrators,  or  assigns,"  the  beneficiary,  assured,  or  promissee  under 
said  policy  is  A,  the  party  who  made  the  application  and  paid  the  pre- 
miums, and  not  B,  who  is  but  the  life  insured. 

The  right  of  action  on  such  a  policy  upon  the  death  of  B  is  in  A,  and  not  in- 
the  legal  representatives  of  B. 

The  fact  that  shortly  after  the  date  of  the  policy  B  indorsed  upon  it  an  as- 
signment of  the  same  to  A,  to  which  the  company  was  not  a  pi^rty,  is  an 
unimportant  circumstance  and  but  an  ex  parte  transaction  between  A  and 
B  themselves,  and  cannot  have  the  effect  of  changing  the  contract  rela- 
tions under  the  policy  issued,  existing  between  A,  the  assured,  and  the 
company. 

Action  of  debt  on  a  policy  of  insurance  for  tlO,000,  issued  by  tiie 
defendant  at  the  application  of  one  Daniel  F.  Seybert,  on  the  life  of 
Beckwith  S.  Brockway,  and  which  policy  contained,  indorsed  upon 
it  shortly  after  it  was  issued,  a  written  assignment  thereof  by  Brock- 
way  to  Seybert,  but  which  assignment  had  never  been  presented  to 
or  approved  by  the  company;  demurrer  by  the  defendant  "  that  in 
ar.d  by  the  declaration  and  the  policy  (and  assignment  thereof) 
therein  mentioned  and  declared  upon,  it  is  not  shown  or  made  man- 
ifest that  any  cause  or  right  of  action  ever  arose,  accrued,  or  existed 
in  favor  of  the  legal  representatives  of  Beckwith  S.  Brockway,  de- 
ceased," to  which  demurrer  the  plaintiff  filed  a  joinder  in  demurrer. 

B.  F.  HuoHES  and  John  G.  Freeze, /or  Plaintiff. 
W.  S.  FuRviANOE,  Esq.,  Contra. 

*  Opinlou  lUeJ.  February  U,  li87.— Firoin  PUttburgh  LegalJournal. 
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AOHBBON,  D.  J. 

This  suit  is  upon  a  policy  of  insurance  on  the  life  of  Beckwith  S. 
Brockwaj,  issued  upon  the  written  proposal  of  Daniel  F.  Sejbert, 
setting  forth  the  latter's  desire  to  eflfeot  the  proposed  insurance,  and 
that  he  had  an  interest  to  the  full  amount  thereof  in  the  life  of  said 
Brockwaj.  To  the  inquiry,  "  for  whose  benefit  the  assurance  is  , 
proposed?"  the  written  answer  was,  "Daniel  F.  Seybeii"  The 
original  annual  premium  and  the  second  annual  premium — ^the  only 
ones  ever  paid — ^were  both  paid  by  Seybert  By  the  terms  of  the 
policy  the  defendant  company  promises  and  agrees  **  to  and  with  the 
said  assured  "  to  pay  the  sum  insured  "  to  the  said  assured,  his  ex- 
ecutors, administrators,  or  assigns,"  etc. 

The  proposal  and  answers  are  expressly  made  part  of  the  policy 
and  all  are  embodied  in  extenso  in  the  plaintiff's  declaration.  The 
demurrer  raises  the  question  whether  the  right  of  action  is  in  the 
plaintiff  the  administrator  of  Beckwith  S.  Brockway,  deceased,  or  in 
Daniel  F.  Seybert  The  question  is  to  be  solved  by  ascertaining  the 
person  meant  by  the  term  '*  assured"  as  the  same  is  uSed  in  the  policy. 

Now,  as  already  stated,  and  as  clearly  appears  on  the  face  of  the 
papers  constituting  the  contract,  Daniel  F.  Seybert  was  the  applicant 
for  the  policy,  in  his  proposal  therefor  claimed  to  have  an  interest 
in  Brockway's  life  to  the  entire  amount  insured,  was  the  declared 
beneficiary,  and  paid  the  premiums.  In  the  absence,  then,  of  any- 
thing indicating  a  contrary  intention,  the  conclusion  is  irresistible 
that  Seybert  was  the  assured  and  promisee.  The  point,  indeed,  is 
ruled  by  the  case  of  Connecticut  Mutual  Life  Insurance  Company  vs. 
LucLs,  108  U.  S.,  498.  The  policy  of  insurance  sued  on  there  and 
the  one  in  suit  here  are  inform  precisely  alike,  and  in  their  material 
facts  the  two  cases  do  not  differ. 

That  some  two  months  after  the  date  of  the  policy  an  assignment 
from  Brockway  to  Seybert  was  indorsed  thereon,  seems  to  me  an 
unimportant  circumstance.  The  insurance  company  was  not  a 
party  to  that  assignment  and  never  approved  it.  It  was  altogether 
an  ex  parte  transaction.  Therefore,  it  cannot  have  the  effect  of 
changing  the  contract  relations  of  the  parties;  nor  does  it  import 
their  mutual  understanding  of  their  contract.  At  most,  it  indicates 
only  that  Seybert  and  Brockway  conceived  it  to  be  necessary  that  the 
policy  should  be  so  assigned. 

I  am  of  opinion  that  the  declaration  does  not  disclose  any  cause 
or  right  of  action  existing  in  the  plaintiff  and  that  the  demurrer 
must  be  sustained. 
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UNITED  STATES  CIRCUIT  COURT. 

EA.STERN  DISTRICT  OF  LOUISIANA. 
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V8. 

1 

QUEEN  INa  CO." 

'/ 

Where  the  insurance  was  procured  bv  the  mortgagee  on  his  own  interest  and 
the  policy,  by  mistake,  was  made  in  the  name  of  the  mortgagor,  this  error 
will  not  be  allowed  to  defeat  it,  but  equity  will  reform  the  contract,  and 
direct  the  payment  of  the  insurance  money  to  the  mortgagee. 

In  Chancery. 

B.  R  FoBiEAiv,  for  ComjAaxnant. 

J.  Ad.  Rozieb,  for  DefmdwrU, 

P^BBEE,   J. 

This  cause  came  on  to  be  heard  upon  the  bill,  answer,  exhibits, 
and  evidence,  and  was  argued;  and,  it  appearing  to  the  court  that 
the  complainant,  Peter  Fink,  owned  a  debt  secured  by  mortgage, 
and  had  paid  taxes  on  the  property  insured  and  described  in  the 
bill,  exceeding  in  the  aggregate  $700,  and  did  make  a  contract  of 
insurance  of  said  mortgage"  interest  with  the  defendant  for  said 
amount  of  $700,  and  that  the  policy,  by  mistake,  was  made  in  the 
name  of  Mrs.  A.  S.  Lacey,  the  owner,  as  the  assured,  instead  of  in 
the  name  of  said  Peter  Fink,  the  real  contracting  party,  and  whose 
mortgage  interest  was  intended  to  be  assured;  and  it  appearing 
that  the  mortgaged  property  was  destroyed  by  fire  during  the 
term  of  the  policy,  to  the  loss  of  the  said  mortgagee  of  over  $700; 
and  that  it  is  against  equity  to  permit  the  defendant  to  set  up  its 
mistake  and  the  actions  of  Mrs.  A.  8.  Lacey,  who  was  no  party 

^Dedaion  rendered,  January  34, 1886. 
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to  the  contract,  to  defeat  the  claim  of  insurance  iinder  said  con- 
tract,— ^it  ifl  thereupon  and  therefore  ordered,  adjudged,  and 
decreed  by  the  court  that  the  policy  of  insurance  dated  twentieth 
of  April,  1881,  issued  by  the  defendant  to  Peter  Fink,  be  ref ormedi 
so  as  to  read  as  follows  in  its  substantiye  parts,  to  wit : — 

The  Qaeen  Ins.  Co.,  of  LdTerpool  and  London,  England,  in  consideration  of 
twelTe  5C-100  dollars  paid  to  it  by  Peter  Fink,  do  hereby  insure  said  Peter 
Fink  to  the  amount  of  seven  hundred  dollars  against  loss  or  damage  by  fire  on 
the  one-story,  frame,  shingled  dwelling-house,  |625,  fences,  |45,  cistern,  |30, 
situated  on  east  comer  Chestnut  and  Homer  Streets,  in  New  Orleans,  to  secure 
and  protect  his  claims  secured  by  mortgage  lien  and  priTilege  npon  the  said 
property  to  the  amount  of  seven  hundred  dollars,  within  and  for  the  term  of 
one  year  from  the  twentieth  of  April,  1881. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the  defendant, 
the  Queen  Insurance  Company,  of  liyerpool  and  London,  England, 
do  pay  to  the  said  plaintiff,  the  said  sum  of  $700,  with  5  per  cent  per 
annum  interest  from  the  twentieth  of  January,  1882,  until  paid, 
and  the  cost  of  this  suit,  to  be  taxed  by  the  clerk  of  the  court. 
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LOWER  COURT  DECISION. 


RELIEF  AGAINST  FRAUDULENT  JUDGMENT. 


Luzerne^  Pa.,  Common  Pleas. 


BROCKWAT,  ADMINXSTBATOB, 

vs, 

iETNA  LIFE  INSURANCE  COMPANY  • 

In  1870  suit  was  brought  by  *'  A/'  as  administrator,  on  a  policy  of  life  insnr- 
ance.  In  the  same  year  an  alleged  will  of  the  decedent  was  proved,  letters 
granted  to  ''B''  and  those  to  *' A'*  revoked.  In  18B1  <'B"  sued  on  the 
same  policy.  This  action  was  tried  on  its  merits  and  indgment  in  favor  of 
the  defendant  entered  in  1875.  A  writ  of  error  was  taken  to  the  Judgment 
and  non-prossed  bv  the  supreme  court  In  1876.  Pending  this  suit  ^'B" 
was  removed  from  nis  office  as  executor  by  decree  of  the  Orphans*  court  in 
1873,  and  letters  of  administration  o.  t.  a.,  d.  b.  n.  granted  to  ''A,"  who, 
however,  was  not  substituted  on  the  reooro.  All  the  files  of  the  case  have 
disappeared.  In  1885  the  register  of  wills,  upon  proceedings  before  him, 
vacated  the  probate  of  1870  and  declared  the  will  a  forgery.  '*  A"  then 
t«H)k  a  rule  upon  the  defendant  to  plead  in  the  original  suit  brought  by 
him  in  1870.  The  defendant  then  nled  a  discontinuance  of  the  suit  and 
release  of  the  cause  of  action  executed  by  the  plaintiff  under  seal  ih  1881. 
On  petition  by  "A"  for  a  rule  to  show  cause  why  this  discontinuance 
should  not  be  stricken  off,  setting  forth  that  he  had  no  recollection  of 
signing  such  a  paper,  and  that  if  he  did  execute  it  it  must  have  been  when 
he  was  intoxicated — Held, 

That '' A ''  must  still  be  regarded  as  the  administrator  of  the  decedent. 

That  under  all  the  cironmstanoes  the  rule  must  be  denied,  without  prejudice, 
however,  to  the  right  of  the  plaintiff  to  proceed  by  bill  in  equity. 

While  courts  of  common  pleas,  upon  a  rule  to  show  cause,  etc.,  have  all  the 
powers  of  courts  of  chancery  to  relieve  against  Judgments  obtained  by 
iraud,  yet  the  better  practice,  particularly  in  cases  where  the  judKment 
was  not  by  default  or  oy  confession  on  a  warrant  of  attorney,  would  seem 
to  me  to  send  the  party  to  his  bill  in  equity. 

•  Deoialoii  rendertd,  June  16,  1886. 
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Bar  motion  of  plamtiff  to  show  cause  why  discontdnuance  shall  noi 
Toe  stricken  otL 

B.  F.  HuGHBS,  for  role. 

J.  Y.  Dabung,  contra. 

Dbeher.  p.  J. 

Beckwith  S.  Brookwaj  died  in  ISGS,  and  on  lihe  17th  day  of 
December  of  that  year  letters  of  administration  upon  his  estate 
were  granted  to  the  plaintiff  by  the  register  of  wills  of  Luzerne 
(Jounty,  and  in  October^  1870,  the  present  suit  was  brought  on  a. 
policy  of  insurance  issued  by  the  defendant  upon  the  life  of  said 
Beckwith  S.  Brockway.  In  November^  1870,  a  paper  purporting  to- 
be  the  will  of  the  deceased  was  produced  before  the  register  and 
probated,  and  letters  testamentary  were  granted  to  Daniel  F.  Sey- 
bert,  who  was  named  therein  as  executor  and  legatee.  The  letters- 
of  administration,  previously  gz  anted  to  the  plaintiff  were,  of  course, 
revoked.  On  the  6th  of  March,  1871,  Seybert  brought  suit,  as 
executor  to  his  own  use,  against  the  Mtntk  late  Tnsurance  Company,, 
to  No.  287,  April  term,  J871,  on  the  same  policy  of  insurance  upon 
which  the  present  suit  is  based.  That  case  was  referred  to  Judge 
Hand,  who  was  then  a  practicing  attorney.  The  report  of  Judge 
Hand  in  favor  of  the  defendant  was  filed  May  22, 1874,  and  same 
day  exceptions  thereto  were  filed.  June  10,  1875,  the  exceptions- 
were  dismissed  and  judgment  entered  for  the  defendant,  on  the 
report  of  the  referee.  The  case  went  to  the  supreme  court  on 
writ  of  error,  and  judgment  of  non  pros,  entered  there  March  19,. 
1876.  The  remittitur  was  filed  here  January  27,  1886.  On  the  13th 
day  of  December,  1873,  Daniel  F.  Seybert  was  removed  from  his 
office  of  executor  by  order  of  the  Orphans'  Court,  and  on  the  6th  day 
of  January,  1874,  the  register  granted  letters  of  administration 
de  bonis  non,  cum  testamento  annexo  to  the  said  Charles  B.  Brock- 
way.  Brockway  was  not  substituted  as  plaintiff  in  the  suit  com- 
menced by  Seybert,  as  executor,  so  far  as  the  record  before  me 
shows,  lliat  suit  was,  however,  proceeded  in,  as  above  stated, 
to  final  judgment^  and  judgment  of  non  pros,  in  the  supreme^ 
court,  on  pliuntiff's  writ  of  error.  So  the  matter  rested  until  1885^ 
when  a  i>etition  was  presented  by  the  heirs  of  Beckwith  S.  Brock- 
way, to  the  register,  setting  forth  that  the  alleged  vrill  was  a  forgery, 
and  praying  for  a  rehearing,  and  that  the  decree  admitting  the^ 
same  to  probate  should  be  vacated.  The  register,  on  hearing, 
vacated  the  decree,  and  pronounced  the  alleged  will  a  forgery 
and  nullity.    Thereupon  the  plaintiff  ruled  the  defendant  to  plead 


Digitized  by  LjOOQ IC 


318  Report  cf  Decmons.  Mi^* 

in  the  present  fmil  The  defendant  then,  on  the  31st  day  of 
October,  1885,  filed  in  the  prothonotary's  office  a  paper  of  which  the 
following  is  a  copy  : — 

Charles  B.  Brockway,  administrator  of  Beck  with  S.  Brockway,  deceased,  yb. 
JStna  Life  Insurance  Company,  of  Hartford.  No.  93*2,  November  Term,  1870. 
In  Common  Pleas  of  Luzerne  County. 

For  a  valuable  consideration  by  me  received,  fh>m  the  ^tna  Life  Insurance 
Company,  I  hereby  discontinue  the  above  suit,  and  forever  release  the  said 
Company  from  all  claims  and  demands  under  any  and  all  policies  of  insuranoe 
issued  by  said  company  upon  the  life  of  Beckwith  S.  Brockway,  deceased. 

Witness  my  hand  and  seal  this  5th  day  of    November,  1881.    Witness 

present,  C.  B.  Brockway,         [seal.] 

R.  Buckingham.  Adm.  of  B.  8.  Brockway,  deceased. 

The  plaintiff  now  presents  his  petition  and  asks  for  a  rule  on 
the  defendant  to  show  cause  why  the  discontinuance  entered  on 
the  filing  of  the  above-mentioned  paper  should  not  be  stricken 
from  the  record.  The  petition  sets  forth  ''that  the  petitioner  has 
no  recollection  of  ever  having  signed  such  a  paper;  that  if  such 
a  paper  was  signed  by  him  at  any  time  it  must  have  been  done 
at  a  time  when  he  was  under  the  influence  of  liquor  and  not  able 
to  appreciate  the  nature  of  his  act  or  the  force  and  effect  of  the 
paper  signed,  or  to  understand  the  contents  thereof;  that  he 
never,  when  in  the  possession  of  his  faculties  and  capacity  to 
reason,  signed  the  said  paper;  that  had  the  same  been  presented 
to  him  at  a  time  when  he  was  in  the  possession  of  his  faculties 
he  would  have  utterly  refused  to  sign  it;  that  at  the  time  when 
the  paper  purports  to  have  been  signed  he  was  in  the  habit  of 
drinking  to  excess,  and  was  frequently  disqualified  from  attend- 
ing to  business  by  reason  thereof;  that  the  said  paper,  if  genuine, 
wto  obtained  by  fraud;  that  the  petitioner  never  received  any 
considerati(m  of  any  kind  or  character  whatsoever  for  signing  or 
executing  said  paper  and  that  the  same,  if  it  had  been  executed 
by  the  petitioner  under  circumstances  which  might  have  bound 
him,  would  have  been  a  fraud  upon  the  heirs  of  B.  S.  Brockway, 
deceased,  for  whom  he  was  acting  as  administrator  aforesaid,  and 
must  have  been  known  to  be  so  by  the  defendant. 

The  power  of  the  court  to  hear  and  dispose  of  the  matters 
alleged  by  the  plaintiff,  upon  a  rule  to  show  cause,  is  not  denied; 
but  the  defendant  contends  that  the  case  presented  is  one  that 
should  be  referred  to  the  equity  side  of  the  court  for  the  reasons: — 

L  That  the  applicant  is  not  the  administrator.  It  is  argued 
that  as  the  original  letters  of  administration  granted  to  the  plaintiff 
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were  revoked  on  probate  of  the  alleged  will,  he  should  have  taken 
out  new  letters  when  the  register  revoked  the  decree  admitting 
the  will  to  probate.  In  the  brief  of  counsel  it  is  said,  "If  the  rule 
is  granted  he  will  be  enabled  to  occupy  the  position  of  adminis- 
trator without  appointment,  without  sureties,  and  without  oath. 
Although  he  still  stands  in  the  position  (which  he  has  occupied 
since  January,  1874)  of  administrator  a  t.  a.,  he  now  seeks  to 
represent  the  estate  in  a  di£ferent  capacity,  and  one  in  which  he 
is  relieved  from  the  obligation  of  an  oath  and  the  responsibility 
of  sureties."  The  revocation  of  the  decree  admitting  the  will  to 
probate  was  not  a  revocation  of  the  letters  of  administration  de 
bonis  non  granted  to  the  plaintifEl  He  is  still  the  administrator 
de  bonis  non,  and  •  I  take  it,  in  a  suit  by  or  against  him,  it  would 
not  be  necessary  to  add  to  his  title  of  administrator  the  w:ords 
de  bonis  non.  So,  in  any  act  he  might  do,  describing  himself  as 
administrator  would  be  sufficient  Indeed,  the  paper  upon  which 
the  discontinuance  was  entered  is  signed  by  the  plaintifif  as  admin- 
istrator simply.  The  will  having  been  dedared  void  the  assets  are 
to  be  admiziistered  and  distributed  under  the  intestate  law. 
,  n.  It  is  contended  that  the  plaintiff,  by  virtue  of  his  office  of 
administrator  de  bonis  non,  c.  t  a.,  became  a  party  to  the  suit 
commenced  by  Seybert,  executor,  and  that  the  proceedings 
therein,  after  the  dismissal  of  Seybert  and  the  appointment  of  the 
plaintiff,  were  actually  carried  on  by  him,  and,  therefore,  the  judg- 
ment in  that  suit  is  conclusive  against  him.  It  seems  there  was 
no  formal  substitution  of  the  plaintiff  but  it  is  contended  that  after 
the  dismissal  of  Seybert  and  the  appointment  of  the. plaintiff  the 
legal  presumption  is  that  all  subsequent  steps  in  the  cause  were 
taken  by  him,  he  being  the  only  person  legally  entitled  to  act 
The  phuntiff  says  this  question  does  not  arise  on  the  present 
motion;  that  it  may  arise  and  be  disposed  of,  if  the  discontinuance 
is  stricken  off^  under  the  plea  of  former  recovery.  Whether  the 
judgment  in  the  suit  commenced  by  Seybert,  executor,  is  con- 
clusive against  the  plaintiff  may  depend  upon  parol  evidence,  as 
I  understand  the  files  are  missing.  It  may  be  necessary  for  the 
defendant  to  prove,  if  such  be  the  fact,  that  the  plaintiff  did  appear 
in  that  suit  and  was  heard  before  the  referee  and  in  court.  This 
may  become  a  very  important  question;  indeed,  it  is  manifestly 
important;  and  it  seems  to  me,  especially  as  the  papers  have  been 
mislaid  or  lost,  it  can  be  much  better  and  more  satisfactorily 
investigated  bef(»re  a  master  than  on  a  trial  before  a  jury.    That 
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Judgment  had  stood  unimpeached  for  ten  jeara  before  the  insti- 
tution of  the  proceeding  before  the  register  to  haye  the  decree 
admitting  the  aUeged  will  to  probate  revoked,  during  all  which  time 
the  plaintiff  either  was  or  should  have  been  a  party  to  it  in  his  char- 
acter of  administrator  de  bonis  non. 

It  was  decided  in  Cochran  vs.  Eldridge  (18  Wr.,  866)  that  the 
court  of  common  pleas  have  the  right  to  exercise  all  the  powers 
of  chancery  to  reUeve  against  judgments  obtained  by  fraud  by 
rule  to  show  cause.  Judge  Mitchell,  in  his  excellent  work  on 
motions  and  rules,  refeiring  to  the  case  of  Cochran  vs.  Eldridge, 
says:  '* Notwithstanding  this  decision,  however,  it  has  not  been 
usual  to  exercise  equitable  jurisdiction  in  this  form,  except  as 
already  stated,  over  judgments  by  default,  or  by  confession  on 
warrant  of  attorney;  and  it  is  not  likely  that  a  more  extended 
practice  would  be  encouraged,  since  the  grant  of  equity  powers^ 
which  are  ample,  and  offer  some  dualities  for  the  protection  of  the 
rights  of  parties  which  the  common-law  procedure  does  not,  and 
especially  since  it  has  been  held  that  an  application  to  the  court 
to  open  a  judgment  is  not  a  bar  to  a  subsequent  bill  in  equity 
for  the  same  relief:  Wistar  va  McManes,  4  Sm.,  818."  In  view 
of  the  complication  in  this  case,  growing  out  of  the  different  suits, 
and  of  the  long  delay  in  moving  to  bring  the  present  suit  to  an 
issue,  it  seems  to  me  this  is  a  very  proper  case  for  a  bill  in  equity, 
and  the  motion  for  a  rule  is  not  allowed. 

The  motion  for  a  rule  to  show  cause  is  denied,  without  prejudice, 
however,  to  the  plaintiff  to  proceed  by  bill  in  equity. 
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SUPEEM&OOUET  OP  ILLINOIS. 

Appeal  from  Appellate  Court. — Second  District. 
NOETHWESTERN  MUTUAL  LIFE  INS.  CO. 

V8. 

MAETHA  AMEEMAN.* 

The  insuTed  was  killed  while  coupling^  carfl,  an  employment  which,  according 
to  its  terms,  avoided  the  policy.  But  after  engaging  in  this  employment 
the  insured  wrote  to  the  agent,  who  replied  that  the  company  wonid  not 
issue  a  permit  for  the  hnsiness,  but  recommending  that  the  insured  should 
secure  an  accident  x>olicy  which  would  coyer  the  period  of  his  employment 
when  the  policy  would  again  apply.  Afterwards  the  company  sent  notice 
of  premiums  due,  and  returned  the  customary  receipt  continuing  the  policy 
in  force  upon  their  payment. 

*  Dedsion  rendered,  Janiuury  35, 1887. 
VOL.  XVI.-21. 
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Held,  That  the  mere  act  of  the  insurer  in  receiving  the  premium  wonld  not 
waive  a  forfeiture  if  paid  with  the  full  understanding  that  the  terms  of 
forfeiture  would  be  insisted  on.  Such  waiver  or  estoppel  must  be  based 
on  the  insured  being  misled.  The  compaoy  could  rightfully  accept  the 
premium  in  order  to  keep  the  policy  in  force  upon  the  termiuation  of  the 
employment. 

Held,  That  evidence  of  a  conversation  of  insured  with  the  agent  giving  the 
renewal  receipt  tending  to  show  such  an  understanding  was  admissible. 

Held,  That  the  renewal  receipt  was  not  a  new  contract. 

Fuller  &  Gallup,  for  Appellant, 

S.  S.  Page,  for  Appellee, 

Shope.  J. 

On  the  11th  day  of  February,  A.D.  1882,  the  Northwestern  Mutual 
Life  Insurance  Company  issued  a  policy  upon  the  life  of  David  A. 
Amerman  in  the  sum  of  $1,000,  payable  at  death  to  )iis  wife. 
The  policy  provided  for  the  payment  of  semi-annual  premiums  by 
the  assured  on  or  before  noon  of  the  11th  day  of  the  months  of 
February  and  August  of  each  year;  and  contained  the  conditions 
among  others,  that  if  the  premiums  should  not  be  promptly  paid 
when  stipulated,  and  ''  if  the  said  person  (the  assured)  shall  be  per- 
sonally engaged  *  *  as  engineer  or  fireman  of  any  locomotiye 
engine,  or  in  switching  or  coupling  or  uncoupling  cars,  or  be  em- 
ployed in  any  capacity  on  the  trains  of  a  railroad  except  as  passenger 
or  sleeping-car  conductor,  mail  agent,  express  messenger,  or  baf(- 
gage  master,  *  *  without,  in  each  or  either  of  the  foregoing^ 
cases,  having  first  obtained  the  written  consent  of  the  company, 
*  *  *  then,  and  in  every  such  caseithis  policy  shall  be  null 
and  void." 

The  assured  at  the  time  of  issuing  the  policy  was  a  derk  in  the 
office  of  the  Wabash  Railway  Company,  but  shortly  afterwards  went 
upon  the  railroad  in  the  capacity  of  brakeman,  and  was  subsequently 
promoted  to  the  position  of  conductor  of  a  freight  train.  It  appears 
from  the  evidence  that  part  of  bis  duty  as  such  conductor,  was  to 
couple  and  uncouple  cars  of  his  train;  and  while  thus  engaged  on 
the  morning  of  the  11th  day  of  February,  1883,  he  was  caught  be- 
tween the  eads  of  projecting  timbers  with  which  the  cars  were 
laden,  and  so  injured  that  he  died  at  8  o'clock  a.  m.  of  that  day. 
The  consent  of  the  company  to  his  entering  upon  the  prohibited 
employment  had  not  been  obtained.  After  engaging  in  the  employ- 
ment of  braking,  the  assured  wrote  to  the  State  agents  of  appellant, 
advising  that  he  was  so  engaged  temporarily,  while  expecting  some-- 
thing  better,  and  asking  them  what  change  w6uld  be  necessary  in 
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his  policy,  if  any.    This  was  on  the  20th  day  of  April,  1882,  and  on 
the  first  day  of  May  these  agents  replied  as  follows : — 

Chicago,  III.,  May  1, 1882. 
D.  A.  Ambrman,  Esq., 

309  Maple  Street,  Peoria,  HI. 
Dear  Sir  :  Tour  favor  at  hand.  I  am  sorry  the  company  will  Dot  issue 
permit  for  your  present  business.  Let  me  tell  you  what  to  do.  Take  out  an 
accident  policy  for  six  months  or  a  year.  In  the  mean  time  you  may  quit 
braking,  when  our  policy  would  be  good.  The  accident  policy  pays  you  in 
case  of  death  by  or  resulting  from  accident,  and  pays  you  a  weekly  compen- 
sation while  you  are  laid  up.  Ton  cannot,  probably,  get  a  life  policy  in  any 
first-class  company  for  your  present  business.  The  accident  policy  will  not 
cost  you  a  large  amount,  and  when  you  quit  braking  you  will  have  our  pol- 
icy, which  is  as  good  as  you  can  get.  ^ead  &.  Dexter,  of  this  city,  have  a 
good  accident  company.    I  will  have  them  write  you.    Yours, 

Deane  6l  Patnx. 

It  is  obvioas  that  the  assured,  by  entering  into  this  employment^ 
committed  a  breach  of  the  condition  of  the  policy;  and  it  is  not 
claimed  that  the  company  is  liable  unless  it  has  waived  the  condi- 
tion, or  has  done  some  act  that  will  estop  it  from  interposing  the 
breach  of  the  condition  as  a  defense. 

The  acts  and  declarations  of  the  company  relied  upon  as  estopping 
the  company  Irom  setting  up  a  breach  of  the  condition  mentioned  as 
a  defense  to  this  action,  occurred  after  the  receipt  by  the  assured  of 
said  letter  from  Deane  &  Payne,  and  are,  in  substance,  that  on  the 
first  of  July,  1882,  the  company  sent  a  notice  to  the  assured  that  a 
semi-annual  premium  on  his  policy  would  be  due  on  the  eleventh 
day  of  August  following  at  noon,  and  unless  the  same  was  paid  the 
policy  would  be  subject  to  forfeiture,  therefore  etc.,  and  cont-aining 
the  statement,  among  others,  that  **  members  neglecting  to  pay  are 
carrying  their  own  risk.  Agents  have  no  right  to  waive  forfeitures, 
*  *  *  prompt  payment  is  necessary  to  keep  your  policy  in 
force."  That  before  noon  of  August  11,  the  assured  paid  the  pre- 
mium, and  received  from  the  company's  agent  the  following  instru- 
ment : — 

Northwestern  Mutual  Life  Insurance  Compamt. 
Home  Office,  Milwaukee,  Wisconsin.* 

Premium $12.47 

Loan 3.11 

Premium  for  six  months $9.36 

Premium,  as  above,  received  this  11th  day  of  August,  1882. 

I.  N.  Fagar,  Ag't. 
For  terms  of  mutual  agreement,  see  policy. 
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Policy  No.  112,006,  insuring  the  life  of  David  A.  Amerman,  is  hereby  made 
binding  for  six  months  from  the  11th  day  of  August,  1882,  provided  payment 
as  per  margin  is  made  in  due  time  and  the  receipt  is  countersigned  by  I.  N. 
Fagar,  agent,  Peoria. 

This  payment  and  receipt  shall  not  have  force  or  effect  to  continue  the 
policy  beyond  the  period  above  stated. 

J.  W.  Skinneb,  Secretary,, IU. 

And  that  afterwards,  and  on  the  1st  day  of  January,  1883,  a  like 
notice  in  all  respects  as  that  of  July  2d,  was  sent  to  assured,  notify- 
ing him  of  the  semi-annual  premium  falling  due  February,  11, 1883, 
These  facts  are  properly  replied  to,  the  plea  of  the  company  setting 
up  the  breach  of  the  condition  in  the  respect  named  as  a  defense. 
In  the  court  below  appellant  company  contended  that  the  assured 
paid  the  premium  with  the  full  knowledge  that  the  company  would 
not  carry  a  policy  on  his  life  during  his  continuance  in  employment 
in  the  capacity  of  brakeman,  etc.,  and  that  he  made  the  payment  in 
accordance  with  the  suggestion  of  the  letter  of  the  State  agents,  for 
the  purpose  of  preventing  the  lapsing  of  his  policy  and  for  no  other 
purpose,  and  that  the  company  was  not,  therefore,  estopped  by  the 
acceptance  of  the  premium. 

At  the  trial,  to  maintain  this  position,  it  put  its  local  agent  Fagar 
upon  the  stand,  who  among  other  things,  testified  : — 

Am  agent  for  defendant.  Knew  Mr.  and  Mrs.  Amerman.  Became  acquainted 
with  them  about  the  date  of  the  policy.  David  A.  Amerman  paid  all  the 
premiums  that  were  paid  upon  such  policy.  The  date  of  the  policy  was  the 
first  one,  and  the  second  on  August  11th,  following.  Question.  State  what  ex- 
planation, if  any,  you  gave  Mr.  Amerman  at  the  time  of  delivering  this  last 
receipt  to  him  in  reference  to  itf  (Objected  to — objection  overruled. )  Aus. 
Well,  I  told  him  if  he  got  hurt  while  braking  on  the  train  his  policy  would 
not  amount  to  anything,  but  if  he  should  die  in  any  other  way  he  could  col- 
lect his  policy,  and  I  guess  he  got  the  same  from  the  company.  He  had 
written  to  the  company  before  he  came  to  me.  Q.  What  reply  did  Mr.  Amer- 
man make  to  that,  if  any  t  (Objection  by  plaintiff— objection  overruled.)  A. 
Well,  he  said  he  would  pay  it  that  way— with  that  understanding,  which  he 
did.  Q.  Was  there  anything  else  said  at  that  time  that  you  recollect  of,  as 
explanatory  of  your  question  or  his  answer  ?    A.  I  don't  know  as  there  was. 

On  motion  of  appellee  the  court  excluded  from  the  jury  the  three 
foregoing  questions  to  and  answers  of  the  witness,  and  the  defendant 
by  its  counsel  excepted.  It  also  appeared  that  the  assured  at  the 
time  of  his  death  had  an  accident  policy  of  $1,000  upon  his  life,  but 
when  the  same  was  taken  out  does  not  clearly  appear. 

It  i9  contended  by  appellee  that  the  company,  having  received  the 
premium  with  fuU  knowledge  of  the  breach  of  the  coodition  of  the 
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policy,  is  estopped  from  insisting  upon  such  breach  as  a  defense.  I 
has  been  repeatedly  held  in  this  State  and  elsewhere,  that  the  re 
ceipt  of  the  premium  by  the  assurer,  after  knowledge  that  the  con 
dition  of  the  pohcy  had  been  broken,  would  amount  to  a  waiver  o 
the  condition :  Commercial  Ins.  Co.  vs.  Spankneble,  52  Bl.,  53; 
Beaper  City  Ins.  Co.  vs.  Jones,  62  ID.,  458;  Lycoming  Ins.  Co.  vs. 
Barringer,  73  BL,  230.  An  examination  of  the  cases  so  holding,  how- 
ever, will,  it  is  believed,  show  that  the  assured  in  each  case  in  paying 
the  premium,  was  induced  to  do  so  relying  on  the  validity  of  his  pol- 
icy, and  that  the  act  of  the  company,  therefore,  in  receiving  the  pre- 
mium would  estop  it  from  setting  up  the  forfeiture. 

In  Commercial  Ins.  Co.  vs.  Spankneble,  supra,  the  company  sought 
to  interpose  as  a  defense  facts  constituting  a  breach  of  a  condition  of 
the  policy  which  were  known  to  the  agents  to  exist  when  the  poHcy 
issued,  and  the  court  says  :  **  To  permit  the  company  when  the 
omission  was  by  their  own  agent,  to  now  avoid  the  payment  of  the 
loss,  *  *  would  amount  to  a  fraud.  It  would  be  a  fraud  to  per- 
mit the  company  to  receive  the  premium,  when  they  knew  that  the 
policy  was  not  binding,  and  which  they  never  intended  to  pay." 

Conditions  like  those  under  consideration  are  inserted  in  the 
policy  for  the  benefit  and  protection  of  the  insurer,  and  may  be 
waived  either  before  or  after  breach  thereof;  and  when  the  agent  of 
ihe  company,  through  whom  it  must  act  in  dealing  with  the  public, 
knowing  of  the  right  of  forfeiture,  permits  the  assured  to  pay  the 
premium  to  the  company,  he  relying  on  his  policy  as  valid  and  sub- 
sisting, the  company  will  be  held  to  have  waived  the  condition.  It 
would  be  grossly  inequitable  to  permit  the  company  to  receive  the 
premium  from  an  assured,  who  was  induced  thereby  to  rely  upon 
his  policy  for  indemnity,  and  then  insist  upon  a  forfeiture  from 
facts  known  by  it  to  exist  when  the  premium  was  paid.  This  was 
understood  to  be  the  rule  laid  down  by  text-writers,  and  supported 
by  the  adjudicated  cases. 

May,  in  his  work  on  Insurance,  507,  thus  states  the  rule:  "An  es- 
toppel arises  when  the  insurer,  having  knowledge  of  the  facts  to 
which  he  has  the  right  to  take  exceptions,  or  which  constitute  a  de- 
fense against  any  claim  under  the  policy,  if  he  chooses  to  avail 
himself  of  them,  so  bears  himself  thereafter  in  relation  to  the  con- 
tract as  fairly  to  lead  the  insured  to  believe  that  the  insurer  still  rec- 
ognizes the  policy  to  be  in  full  force."  It  is  to  be  observed  that  it 
is  the  effect  upon  the  assured  that  gives  vitality  to  the  estoppel, 
rather  than  the  purpose  or  intent  of  the  insurer;  and  unless  the 
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conduct  of  the  insurer  has  in  some  way  misled  the  assured,  or  in- 
duced him  to  do  some  act,  or  neglect  to  do  something,  to  his  prej- 
udice in  relying  upon  the  acts  or  declarations  of  the  insurer,  there 
can  be  no  estoppel :  May  on  Insurance,  supra. 

It  is  said  by  this  court  *'  that  the  doctrine  of  estoppel  in  pais  is 
based  upon  a  fraudulent  purpose  or  fraudulent  results.  If,  there- 
fore, the  element  of  fraud  is  wanting  there  is  no  estoppel,  as  if  both 
parties  were  equally  cognizant  of  the  facts,  and  the  declarations  or 
silence  of  the  one  party  produced  no  change  in  the  conduct  of  the 
other,  he  acting  solely  upon  his  own  judgment.  There  must  be  de- 
ception and  change  of  conduct  in  consequence  :  Davidson  vs.  Young, 
88  IlL,  152. 

Again  it  is  said :  "  There  must  be  a  change  of  conduct  induced  by 
the  act  of  the  party  esLopped  to  the  injury  of  another  in  order  to 
prevent  him  from  showing  the  truth.  If  the  element  of  fraud  or  in- 
jury is  wanting,  there  is  no  estoppel :"  Fowler  vs.  Elwood,  66  HL, 
447;  Powell  vs.  Eodgers,  105  HL,  318. 

There  can  be  no  fraud  if  the  parties  to  the  transaction  are  equally 
informed  of  all  the  facts,  and  act  independently  upon  such  knowl- 
edge equally  possessed  by  both  pai*ties.  Nor  can  it  be  said  that  one 
party  has  been  misled  or  induced  to  do  an  act  by  the  conduct  or 
declarations  of  another  when  there  has  been  no  suggestion  of  false- 
hood, or  suppression  of  the  truth  by  silence  or  otherwise,  and  the 
party  acts,  after  full  knowledge  upon  his  own  judgment,  or  accord- 
ing to  his  own  inclination.  If,  as  before  substantially  stated,  the  as- 
sured paid  the  premium  under  the  belief,  fairly  induced  by  the  acts 
and  declarations  of  the  agents  of  the  defendant  company,  that  the 
policy  was  to  be  in  force  while  he  continued  in  the  prohibited  occu- 
pation, the  acceptance  of  the  money  by  the  company  would  estop  it 
from  insisting  upon  the  condition  of  the  policy  as  a  defense.  The 
mere  act,  however,  of  receiving  or  collecting  the  premium  by  the  in- 
surance company,  with  knowledge  of  an  existing  right  of  forfeiture, 
has  so  far  as  we  know  never  been  held  to  estop  the  company  from 
setting  up  such  forfeiture,  if  the  assured  had  no  reason  fairly  to  con- 
clude from  the  acts  and  declarations  of  the  company  or  its  agents, 
that  the  forfeiture  had  been  or  would  be  waived  when  he  made  the 
payment  of  the  premium,  or  unless  the  payment  was  made  in  reli- 
ance upon  the  validity  of  his  policy,  induced  by  the  acts,  declara- 
tions, or  silence  of  the  company.  If  the  assured  knew  or  understood 
that  the  company  intended  to  insist  upon  the  forfeiture  for  breach  of 
the  condition  of  the  policy  under  consideration  if  he  came  to  his 
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^eath  by  reason  of  or  while  in  an  employment  in  violation  of  such 
condition,  and  with  such  knowledge,  for  the  purpose  of  keeping  his 
policy  from  lapsing  for  non-payment  of  premium  so  that  it  might  be 
in  force  after  he  should  quit  such  employment,  as  suggested  by  the 
company's  State  agents,  or  for  any  other  reason  he  might  deem  to 
his  advantage,  paid  the  premium,  the  company  might  rightfully  ac- 
cept it  for  the  purpose  for  which  it  was  paid,  without  being  guilty 
of  fraud  in  setting  up  the  breach  of  such  condition,  which  it  had 
never  consented  to  waive,  and  which  the  assured  knew  it  intended 
to  insist  upon. 

Manifestly,  then,  it  was  material  to  the  inquiry  to  know  whether 
the  payment  of  the  premium  by  the  assured,  August  11th,  was  made 
relying  on  the  validity  of  his  policy,  induced  by  the  acts  or  declara- 
tions of  appellant  company,  or  whether  he  knew  that  the  company 
intended  to  insist  upon  the  condition  of  the  policy  if  death  ensued 
in  consequence  of  his  employment.  It  might  be  greatly  to  his  ad- 
vantage to  suspend  the  force  of  his  policy  temporarily  while  so  en- 
gaged, and  revive  it  when  the  necessity  for  such  employment 
ceased.  It  not  unfrequently  happens,  we  presume,  that  it  is  neces- 
sary or  desirable  for  persons  having  life  insurance  to  engage  tem- 
poraiily  in  some  occupation,  or  travel  for  business  or  pleasure  in 
latitudes  prohibited  by  their  policy. .  In  this  case  the  assured  wrote 
to  the  State  agents  that  he  had  entered  the  employment  on  the  train 
temporarily,  while  waiting  for  something  better;  and  was  promptly 
informed  by  the  company,  through  these  agents,  that  the  company 
would  not  carry  the  risk  while  he  was  so  engaged. 

If  the  position  contended  for  by  appellee  is  correct,  then  it  fol- 
lows that  the  insurance  company,  though  acting  in  the  utmost  good 
faith,  could  not  receive  the  premium  at  the  request  of  the  assured, 
and  for  his  benefit,  with  full  knowledge  on  his  part  that  the  company 
would  not  carry  a  policy  on  his  life,  or  waive  its  right  of  forfeiture 
while  the  prohibited  occupation  cbntinued,  without  being  estopped 
from  asserting  its  right  of  forfeiture  if  death  ensued  from  sucH  em- 
ployment It  would  follow  that  if  the  assured  from  necessity,  or  be- 
cause he  might  find  it  profitable  or  desirable,  engage  temporarily  in 
an  occupation  or  travel  in  a  latitude  not  permitted  by  his  policy, 
there  is  no  alternative.  He  may  not  pay  his  premium  to  prevent 
his  policy  from  lapsing  for  non-payment  of  premium,  and  thereby 
keep  his  policy  in  condition  to  revive  when  he  resumes  an  insurable 
occupation,  or  returns  to  a  locality  in  which  by  the  terms  of  his  pol- 
icy he  is  permitted  to  reside;  but  he  must  permit  the  policy  to  lapse, 
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and  reinsure  when  the  temporary  prohibited  occupation  or  residence 
has  ceased,  if  he  desires  so  to  do,  and  remains  insurable,  at  such  in- 
creased rate  of  premium  as  his  increased  age  &ay  demand.  We  are 
not  prepared  to  so  hold. 

It  follows,  therefore,  that  the  evidence  of  the  witness  Fagar,  as  it 
tended  in  some  degree  to  show  for  what  purx>ose  the  premium  was 
paid,  and  whe|iher  or  not  the  insured  relied  upon  his  policy  as  for 
yahd  and  subsisting  insturance  while  he  was  engaged  in  braking  on 
the  trains  of  a  railroad,  was  improperly  excluded  by  the  trial  court. 
All  of  the  facts  and  circumstances  attending  the  payment  of  the  pre- 
mium, and  illustratiye  of  the  acts  of  the  parties  in  respect  thereto, 
were,  we  think,  pertinent  to  the  issue  made  by  the  pleadings,  and 
under  proper  instructions,  should  have  been  submitted  to  the  jury. 

It  is  said  in  argument  that  the  evidence  shows  that  Mrs.  Amer- 
man,  plaintiff,  paid  the  premium  of  August  11th  in  the  absence  of 
her  husband.  That  maybe  true;  yet  the  whole  evidence  on  that 
subject  should  have  been  submitted.  The  question  of  how  much  the 
proposed  evidence  establishes,  and  the  credibility  of  the  witnesses,  is 
for  the  jury.  If  the  evidence  tends  to  prove  any  matter  material  to 
the  issue,  it  is  admissible. 

It  is  also  contended  that  the  receipt  given  is  a  new  contract,  ex- 
tending the  insurance  six  months  from  its  date.  This,  we  think,  is  a 
misapprehension.  It  will  be  found  upon  examination  of  the  policy 
that  this  receipt  is  issued  under  the  third  condition  of  the  policy, 
and  in  pursuance  thereof.  No  new  contract  of  insurance  was  made 
or  intended  to  be  made.  The  only  office  of  the  receipt  was  to  ac- 
knowledge the  payment  of  the  premium  as  required  by  the  terms  of 
the  policy,  and  avoid  the  effect  of  the  condition  forfeiting  the  insur- 
ance for  non-payment  of  the  premium  :  New  England  F.  &  M.  Ins. 
Co.  vs.  Wetmore,  32  DL,  221;  Herron  va  Peoria  M.  &  F.  Ins.  Co.,  28 
m,  236. 

This  view  will  also  dispose  of  appellee's  contention  that  the  parol 
evidence  offered  and  excluded,  as  before  mentioned,  would  have  the 
effect  to  alter  or  vary  a  contract  in  writing,  and  was  therefore  in- 
admissible. The  receipt,  with  evidence  of  contemporaneous  acts  and 
declarations,  should  go  to  the  jury  under  proper  instructions  as  to 
the  weight  and  effect  to  be  given  thereto. 

After  what  has  been  said,  no  extended  discussion  of  the  instruction 
complained  of  will  be  required,  as  no  doubt  upon  another  trial  they 
will  be  made  to  conform  to  the  views  here  expressed. 

The  first  and  second  instructions  given  for  appellee  informed  the 
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JU17  in.  substance  that,  if,  after  the  aasured  was  engaged  as  a  brake- 

iQan  ozi.  the  trains  of  a  itulroad,  the  appellant  company,  with  notice 

ol  tkkCLt;  diact  by  its  agents,  wrote  the  letter  of  May  1,  and  afterwards 

i^oti&ed  the  assured  to  pay  the  premiums  on  his  policy,  and  collected 

^d  sreoeiyed  the  premiums  thereafter  accruing,  and  gave  assured  the 

''^il>i^  mentioned,  with  knowledge  that  assured  was  so  engaged  and 

^2&ployed,  then  the  jury  would  be  justified  in  finding  that  the  appel- 

Im^I  ooixipany  by  its  acts  had  waived  the  forfeiture  provided  for  in 

B»i^  policy  in  case  of  such  employment,  thereby  in  effect  instructing 

the  jr&rjr  tfiat  the  acts  and  declarations  enumerated  as  a  matter  of 

^^»  estopped  the  company,  whether  the  assured  had  been  misled  to 

his  izftjixry  thereby  or  not,  or  whether  or  not  he  had  been  induced 

1'7  the  acts  and  declarations  of  the  company  to  pay  the  premium, 

w^r  liifs  position  in  respect  to  the  insurance,  or  tf^e  or  neglect  to 

^**e  soxue  other  action  in  relation  thereto  to  his  prejudice,  relying 

^^  tJx^  policy  as  valid  and  binding  while  he  was  so  employed. 

^^  ixistructious  in  this  respect  were  erroneous. 

^^  "tilie  errors  indicated  the  judgment  of  the  appellate  and  circuit 
^^  'v^iU  be  reversed,  and  the  cause  remanded  to  the  Circuit  Court 
^^^^«^  County  for  further  proceedings. 
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SDPEEME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


KYTE 
COMMERCIAL  UNION  ASS'E  CO 


A  couveyance  of  the  premises  by  the.  wife  of  the  insured  (in  which  he  joined) 
to  a  third  person,  who  simnltaneously  conveyed  the  same  to  the  insured, 
the  purpose  being  to  vest  in  him  a  tax  title  to  the  premises  which  had 
been  purchased  by  the  wife,  is  not  such  a  "  sale  "  as  will  avoid  the  policy. 

Where  a  policy  provides  that  its  conditions  shall  only  be  waived  by  the 
written  or  printed  consent  of  the  company,  a  local  agent  having  authority 
only  to  receive  premiums  and  issue  policies  cannot  bind  the  company  by  an 
oral  waiver  of  such  conditions ;  as  where  the  local  agent  was  at  the  same 
time  chairman  of  the  board  of  selectmen  of  a  town,  and  as  such  issued  to 
the  insured  a  license  for  the  sale  of  intoxicating  liquors,  assuring  him  that 
it  would  not  eifect  the  policy  during  its  life,  but  that  he  could  not  let  him 
have  another  at  the  same  rates. 

Contract  upon  two  policies  of  insurance,  each  for  three  years, 
made  by  the  defendant  corporation,  and  issued  to  the  plaintiff, 
Lawrence  Kyte, — one  on  January  24,  1881;  the  other,  April  2,  1881. 
The  property  covered  by  said  policies  was  located  in  the  town  of 
Natick,  in  this  commonwealth, — one  covering  property  described 
therein  as  "  his  two  and  one-half  story,  frame  dwelling-house,  situate 
on  the  south  side  of  East  Central  Street,  Natick,  Mass., — permission 
for  carpenters  to  finish  said  building  ;"  and  the  other  policy  cover- 
ing property  described  therein  as  "  his  new,  frame  bam  and  shed  at- 
tached, situate  about  thirty-five  feet  in  rear  of  dwelling-house,  on 
the  south  side  of  Central  Street,  Natick,  Mass."  Both  policies  were, 
in  form,  what  is  known  as  the  ''  Massachusetts  Standard  Policy," 
and  form  and  conditions  complied  with  section  139  of  chapter  119  of 
the  ]  ubhc  Statutes  of  Massachusetts.     At  the  trial  in  the  superior 

*  Decislou  rendered,  February  34,  1887.— From  NorlheatUm  Reporter. 
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court,  before  Eockwell,  J.,  two  deeds  were  offered  by  the  plaintiff  to 
prove  bis  title  to  tbe  premises, — one  a  deed  of  tbe  premises  from  one 
Bridget  Sweenej,  of  date  February  19,  1876;  and  a  deed  from  one 
Daly,  of  date  May  25, 1880.  It  also  appeared  that  at  the  time  said  policy 
was  placed,  as  well  as  at  the  time  of  the  loss  by  fire,  said  Kyte  was  a  mar- 
ried man,  and  had  four  minor  children,  his  wife's  name  being  Joanna 
Kyte;  that  sometime  after  said  Kyte  received  the  first  deed  referred 
to,  said  premises  were  sold  for  taxes  to  William  Nutt,  and  said  Nutt 
deeded  the  same  to  said  Joanna,  by  quit-claim  deed  of  his  interest,  by 
deed  dated  April  19, 1879, — said  Nutt  testifying  that  the  consideration 
of  said  deed,  $21,  was  paid  by  said  Lawrence,  July  27,  1881,  said 
Joanna,  in  consideration  of  one  dollar,  deeded  said  premises  to  John 
P.  Kyte,  and  said  John  P.  Kyte,  by  deed  of  same  date  and  same  con- 
sideration, deeded  said  premises  to  Lawrence  Kyte.  Counsel  for 
the  defendant  asked  the  court  to  instruct  the  jury  relative  to  said 
conveyance  as  follows:  "If  you  find  that  after  the  date  of  these 
policies,  and  before  the  occurrence  of  the  fire,  this  property  was  sold 
or  conveyed  by  deed,  without  the  consent  of  the  defendant  company, 
then  the  plaintiff  Kyte  is  not  entitled  to  recover."  The  court  de- 
clined to  give  this  instruction,  bmt  instructed  the  jury,  among  other 
things,  that,  if  the  purpose  of  the  conveyance  was  to  vest  the  entire 
interest  in  the  plaintiff,  it  was  not  a  violation  of  the  terms  of  the 
X)olicy.  The  building  described  in  the  first  policy  contained,  when 
completed,  sixteen  rooms,  one  of  which  was  finished  and  furnished 
by  the  plaintiff  as  a  bar-room.  A  sign,  with  the  words  "  Centennial 
House,"  was  also  placed  on  the  side  of  the  building.  The  plaintiff, 
during  the  latter  portion  of  the  time,  between  January  24,  1881, 
when  the  first  poUcy  was  issued,  and  November  16,  1883,  when  the 
fire  occurred,  had  a  common  victualer's  license,  but  had  no  license 
for  the  sale  of  intoxicating  liquors  until  July  10,  1883.  In  April, 
1882,  a  stock  of  intoxicating  liquors  was  seized  in  said  building,  and 
after  a  hearing  was  forfeited,  and  in  April,  1883,  and  in  June,  1883, 
plaintiff  was  convicted  of  selling  intoxicating  liquors  in  said  build- 
ing, and  subsequently  paid  costs  of  the  court  in  the  cases  against 
him.  The  defendant  offered  evidence  that  it  was  the  custom  among 
fire  insurance  companies  doing  business  in  Massachusetts  to  charge 
a  higher  rate  of  premium  for  insurance  on  a  building  occupied  by 
ft  person  cDgaged.in  the  business  of  seUing  intoxicating  Hquors;  and 
the  plaintiff  introduced  the  evidence  of  oue  Blaney,  the  agent  of  de- 
fendant, through  whom  the  policies  were  procured,  that  he  (Blaney) 
consented  to  the  plaintiff's  using  the  building  for  the  sale  of  liquors 
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under  his  policies,  but  said  be  sbould  charge  a  higher  premium 
when  the  policies  expired.  It  also  appeared  that  on  August  31, 
1881,  the  said  dwelling-house,  and  the  land  on  which  same  stood» 
were  mortgaged  by  said  plaintiff  to  Charles  Q.  Tirrell;  and  upon 
the  same  day  the  first-mentioned  policy  was  issued  by  defendant's 
agent,  Blaney,  who  it  was  admitted  had  authority  to  assent  to  said 
indorsement,  '*  Payable,  in  case  of  loss,  to  Charles  Q.  Tirrell,  mort- 
gagee, as  his  interest  may  appear."  The  jury  found  for  plaintiff 
and  the  defendant  alleges  exceptions.  Other  facts  appear  in  the 
opinion. 

PowEBS  &  Powers, /or  Defendant, 

The  conveyance  by  deed  of  this  estate  by  the  plaintiff,  Lawrence 
Kyte,  and  his  wife,  Joanna  Kyte,  was  a  sale  within  the  meaning  of 
the  clause  in  the  policy  providing  that  "  this  policy  shall  be  void 
*  *  *  if  without  such  assent  [the  written  or  printed  assent  of 
the  company]  said  property  shall  be  sold:"  MulvOle  vs.  Adams,  19 
Fed.  Rep.,  887,  892;  Langdon  vs.  Minnesota  Mut.  Fire  Ina  Co.,  22 
Minn.,  193;  Farmers'  Ins.  Co.  vs.  Archer,  36  Ohio  Si,  608;  Savage  vs- 
Howard  Ins.  Co.,  52  N.  Y.,  502;  Baldwin  vs.  Phoenix  Ins.  Co.,  60 
N.  H.,  164;  Foote  vs.  Hartford  Fire  Ins.  Co.,  119  Mass.,  259;  DaQey 
va  Westchester  Fire  Ins.  Co.,  131  Mass.,  173;  Oakes  vs.  Manufact- 
urers' F.  &  M.  Ina  Co.,  id.,  164 

At  the  date  of  this  conveyance  to  John  P.  Eyte,  the  plaintiff's 
sole  interest  in  the  property  was  that  of  tenant  by  the  curtesy.  His 
title,  derived  from  deeds  by  two  of  the  heirs,  Bridget  Sweeney  and 
Daly,  had  been  barred  by  the  tax  deed  given  to  William  Nutt, 
since  more  than  two  years  had  elapsed  without  redemption  from 
the  sale  for  taxes:  Pub.  St.,  c.  12,  §  49.  And  the  plaintiff's  pay- 
ment of  the  consideration  to  Nutt  did  not  raise  even  a  resulting 
trust  in  favor  of  himself:  Edgerly  va  Edgerly,  112  Masa,  175; 
Cormerais  va  Wesselhoeft,  114  Masa,  550.  Thus  the  deed  of  July 
27,  1881,  conveyed  the  plaintiff's  entire  interest  to  John  P.  Eyte. 

Neither  the  insurance  compaoy  nor  its  local  agent  assented  to, 
or  had  knowledge  of.  this  conveyance,  and  the  instruction  to  the 
jury  that  they  might  consider  its  purpose  was  erroneoua  It  was 
competent  for  the  parties  to  contract  that  a  sale  without  assent  of 
the  company  should  avoid  the  policy.  The  sole  question  for  the 
jury  upon  this  point  was  one  of  fact,  and  not  of  purpose.  The  local 
agent,  Blaney,  had  no  authority  to  waive  that  coi^dition  in  the  pol- 
icy which  required  the  written  or  printed  assent  of  the  company  to 
any  change  of  circumstances  or  situation  increasing  the  risk. 
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It  would  seem  to  be  the  law  in  this  commonwealth  that,  where 
an  insui*ance  policy  provides  the  manner  in  which  its  terms  and  con- 
ditions shall  be  waived,  it  is  to  be  regarded  as  a  reasonable  limita- 
tion, and  only  the  manner  prescribed  will  be  effectual  And  this 
rule  of  law  is  not  limited  to  Massachusetts:  Worcester  Bank  vs. 
Hartford  Fire  Ins.  Co.,  11  Cush.,  265,  268;  Hale  va  Mechanics'  Mut. 
Fire  Ins.  Co.,  6  Gray,  169;  Baxter  vs.  Chelsea  Mut.  Fire  Ins.  Co.,  1 
Allen,  294;  Lee  vs.  Howard  Fire  Ina  Co.,  3  Gray,  683;  Mubrey  vs. 
Hhawmut  etc.  fiis.  Co.,  4  Allen,  116;  Carpenter  vs.  Providence 
Washington  Ina  Co.,  16  Pet.,  495,  512;  Walsh  to.  Hartford  Fire  Ins. 
Co.,  73  N.  Y.,  6,  10;  Sandford  vs.  Handy,  23  Wend.,  260. 

And,  in  those  cases  where  the  strictness  of  this  rule  has  been 
somewhat  relaxed,  a  local  or  even  a  general  agent  cannot  waive  a 
condition  in  the  policy  requiring  the  written  or  printed  assent  of  the 
company,  unless  it  is  shown  that  he  had  the  express  authority  of  the 
company,  or  that  the  company  has  so  ratified  similiar  acts  of  the 
agent  as  to  justify  the  insured  in  believing  that  the  agent  possesses 
this  authority:  Walsh  vs.  Hartford  Fire  Ina  Co.,  73  N.  Y.,  6,10; 
Van  Allen  vs.  Farmers'  Joint-stock  Ina  Co.,  64  N.  Y.,  469;  Bush  vs. 
Westchester  Fire  Ins.  Co.,  63  N.  Y.,  531 ;  Lohnes  vs.  Insurance  Co. 
of  North  America,  121  Mass.,  439;  Clevenger  vs.  Mutual  Life  Ins.  Co., 
2  Dak,  114,  3  N.  W.  Eep.,  313;  Harrison  va  City  Fire  Ina  Co.,  9 
Allen,  231;  Stringham  va  St.  Nicholas  Ins.  Co.,  4  Abb.  App.  Dec, 
315;  Mentz  va  Lancaster  Fire  Ins.  Co.,  79  Pa.  Si,  475;  Catoir  vs. 
American  etc.  Co.,  33  N.  J.  Law,  487;  Shuggart  vs.  Lycoming  Fire 
Ina  Co.,  55  Cal.,  408;  Merserau  vs.  Phoenix  etc.  Ina  Co..  66  N.  Y., 
274;  Willcuts  va  Northwestern  Mui  Life  Ina  Co.,  81  Ind.,  300,  309; 
Knickerbocker  etc.  Ina  Co.  vs.  Norton,  96  TJ.  S.,  234;  Lynn  va  Bur- 
goyne,  13B.  Mon.,  400;  Tate  va  Citizens'  Mut  Fire  Ins.  Co.,  13 
Gray,  79;  Insurance  Co.  vs.  McLanathan,  11  Ran.,  533. 

Since  the  policy  contained  this  restriction  upon  the  power  of  the 
agent,  which  was  well  known  to  the  plaintiff,  the  burden  of  proof 
was  upon  him  to  show  that  the  local  agent,  Blaney,  had  authority 
to  waive  this  clause  by  oral  agreement.  Such  authority  could  not 
be  presumed  as  a  matter  of  law:    2  Wood,  Fire  Ins.,  §  423. 

R  D.  Smith  and  C.  Q.  Tibrell,  for  Plaintiff". 

The  action  being  brought  by  Lawrence  Kyte  for  his  own  benefit, 
and  for  the  benefit  of  the  mortgagee,  and  it  being  admitted  that  the 
policy  was  properly  made  payable  to  the  mortgagee,  and  this  duly 
assented  to  by  the  defendant,  changes  in  occupancy  would  not  affect 
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said  mortgagee's  interest,  and  as  to  bis  claim,  no  defense  appears  in 
the  bill  of  exceptions:    Pub.  St,  c.  119,  §  139. 

A  sale  by  one  partner  to  his  copartner,  and  a  mortgage  back  of 
the  seller's  share  of  the  partnership  property,  is  not  a  breach  of  the 
condition  of  the  policy  relative  to  a  sale  without  the  written  assent 
of  the  insurer:  Powers  ts.  Guardian  Fire  &  Life  Ins.  Co.,  136 
Mass.,  108.  Even  expenditures  on  another  man's  house  give  an  in- 
surable interest:  Looney  vs.  Looney,  116  Mass.,  286.  Insuranc3  on 
a  building  or  leased  land,  as  the  property  of  the  insured,  has  been 
declared  good:  Powle  vs.  Springfield  Ins.  Co.,  122  Mass.,  191.  See 
Walsh  TS.  Fire  Asa^  of  Philadelphia,  127  Mass.,  383.  An  insurable 
interest  may  exist  without  any  legal  title  in  the  property:  WHliams 
vs.  Roger  Williams  Ins.  Co.,  107  Masa,  377;  Carter  vs.  Humboldt 
Ins.  Co.,  12  Iowa,  287;  Insurance  Co.  vs.  Stinson,  103  TJ.  S.,  26.  A 
husband  may  insure  as  his  own  property  in  which  he  is  tenant  by 
the  curtesy,  and  he  has  a  right  to  the  amount  of  the  insurance  in 
case  of  loss:  Insurance  Co.  vs.  Drake,  2  B.  Mon.,  47;  Harris  vs. 
York  Ina  Co.,  50  Pa.  St,  341. 

The  instruction  requested,  relative  to  the  illegal  keeping  or  sale 
of  intoxicating  liquors,  was  rightly  refused.  First,  because  it  was  too 
broad;  an  illegal  ke aping  or  sale  of  intoxicating  liquors  on  one  oc- 
casion only,  under  the  ruling  requested,  would  render  the  policy 
void.  But  a  temporary  illegal  use  of  property  does  not  prevent  a 
policy  from  reviving  after  such  use  has  ceased:  Hinckley  vs.  Ger- 
mania  Fire  Ina  Co.,  140  Mass.,  38,  1.  N.  E.  Kep.,  737;  Raflferty  va 
New  Brunswick  Ins.  Co.,  18  N.  J.  Law,  480. 

The  authority  of  a  local  insurance  agent  was  not  in  controversy. 
It  was  immaterial  whether  the  agent  had  or  had  not  authority  to 
waive  the  terms  and  conditions  of  a  policy,  unless  the  jury  were  in- 
structed that  such  waiver  would  authorize  the  use  of  the  premises  as 
claimed  by  the  defendant.  The  instructions  were  properly  refused, 
(1)  because  they  were  not  an  issue  in  the  case;  (2)  because  they 
were  immaterial;  (3)  because  the  defendant  was  not  prejudiced  by 
the  refusal.  No  exceptions  to  immaterial  evidence  are  allowable: 
Williams  vs  Taunton,  125  Mass.,  34  It  must  be  shown,  not  only  that 
the  judge  erred,  but  that  the  error  was  prejudicial  to  the  party  who 
takes  the  exceptions:  Fuller  vs.  Euby,  10  Gray,  288.  Nor  can  ex- 
ceptions to  immaterial  evidence  be  sustained,  unless  it  is  shown  that 
the  defendant  is  in  some  way  prejudiced  thereby:  Warner  va 
Jones,  140  Masa,  216-218,  5  N.  £.  Eep.,  645;  Wing  vs.  Chesterfield, 
116  Mass.,  363.    The  instructions  were  not  required  by  the  circum- 
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stances  under  wldch  the  case  was  presented  to  the  jury,  and  were 
not  pertinent  to  the  issue:  Wilson  va  Lawrence,  139  Mass.,  320, 
1  N.  E.  Kep.,  278;  Chandler  vs.  Jamaica  Pond  Aq.  Co.,  125  Mas&^ 
544 

I^EYENS,  J. 

There  does  not  appear  to  have  been  any  misrepresentation  of  his 
title  by  Kyte  when  he  received  his  policy.  Whatever  may  have 
been  the  effect  of  the  sale  of  the  land  for  taxes,  he  was  certainly 
tenant  by  the  curtesy,  and  this  was  sufficient  to  give  him  an  insur- 
able interest:  Williams  vs.  Roger  Williams  Ins.  Co.,  107  Mass , 
377;  Harris  vs.  York  Ins.  Co.,  50  Pa.  St.,  341. 

The  instruction  of  the  presiding  judge  that  if  the  purpose  of  the 
conveyance  by  his  wife,  Joanna,  in  which  he  joined  as  tenant  by  the 
curtesy,  was  to  vest  the  entire  interest  in  the  plaintiff,  it  was  not  a 
violation  of  the  terms  of  the  policy,  had  reference  to  the  transac- 
tion as  it  had  been  described.  The  evidence  showed  this  to  have 
been  a  transfer  of  a  tax-title  interest  by  Joanna,  the  wife  of  the 
plaintiff,  through  a  third  party,  to  him.  The  seizin  of  this  third 
party,  John  P.  Kyte,  was  instantaneous  only,  and  he  was  merely  a 
conduit  through  whom  the  full  title  was  to  be  passed  to  Lawrence. 
To  hold  the  conveyance  by  Joanna  Eyte,  Lawrence  assenting  to 
and  joining  m  it,  as  a  sale  within  the  clauses  of  the  policy  which 
avoid  it,  if  without  the  written  or  printed  assent  of  the  company 
{he  ''property  shall  be  sold,"  would  be  to  construe  it  too  strictly,  and 
to  attribute  to  it  a  meaning  which  it  was  not  intended  to  bear.  The 
plaintiff  would  be  therefore  entitled  to  recover  upon  the  second 
count,  which  was  upon  the  policy  on  the  bam,  if  the  verdict  was 
not  for  an  entire  sum,  as  there  is  no  suggestion  that  this  was  vitiated, 
unless  by  the  conveyance  referred  to. 

In  regard  to  the  policy  upon  the  house,  another  question  is  pre- 
sented. The  defendant  had  offered  evidence  that  the  premises 
were  used  by  the  plaintiff  during  the  time  covered  by  the  policy  for 
the  illegal  sale  of  intoxicating  liquors,  and  requesting  a  ruling  that^  if 
this  was  the  case,  the  plaintiff  could  not  recover.  This  ruling  was 
refused,  and  the  exception  thereto  is  not  now  insisted  on.  The  jury 
was  in  this  connection  instructed  that,  if  there  was  such  a  change  in 
the  use  of  the  house  and  the  manner  of  its  occupation  (it  having 
been  insured  as  a  dwelling-house)  as  to  increase  the  risk,  without 
the  knowledge  of  the  defendant,  that  this  would  affect  the  policy. 
The  plaintiff  then  offered  the  evidence  of  Alexander  Blaney,  the 
local  agent  of  defendant,  and  chairman  of  the  selectmen  of  Natick, 
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that  the  plaintiff  had,  during  the  time  covered  by  the  policy,  re- 
ceived a  victualer's  license,  and  one  to  sell  spirituous  liquors  of  all 
kinds;  and  that  he  informed  plaintiff,  on  granting  the  license,  that 
he  could  continue  under  the  policies  of  insurance  as  they  then  ex- 
isted, although  he  would  have  to  charge  him  more  the  next  time. 
The  plaintiff  as  well  as  Blaney  testified  as  to  the  conversation,  as 
stated  in  the  charge  of  the  learned  judge,  that  at  the  time  of  ob- 
taining the  license  as  a  victualer  and  also  to  sell  liquor,  or  at  some 
other  time,  it  was  agreed  that  this  would  not  affect  anything 
during  the  life  of  the  policy,  but  that  Blaney  would  not  give  another 
policy  on  the  same  terms.  Upon  this  evidence  the  defendant  re- 
quested the  court  to  instruct  the  jury,  in  substance,  that  a  local 
agent,  with  authority  to  receive  premiums  and  issue  policies,  had  no 
authority,  as  such,  to  waive  the  terms  and  conditions  of  the  policy, 
or  to  waive  the  condition  in  the  policy  which  required  the  written 
or  printed  assent  of  the  company  to  any  change  in  circumstances  or 
situation  increasing  the  risk.  To  these  instructions  the  defendant 
was  entitled.  They  correctly  state  the  law,  and  were  called  for  by 
the  evidence.  An  agent  to  receive  premiums  and  issue  policies  is 
not,  independently  of  any  evidence  showing  that  he  has  a  much 
larger  authority  that  this,  empowered  to  waive  conditions  so  im- 
portant that  parties  have  seen  fit  to  incorporate  them  into  their 
contract.  Some  additional  evidence  must  be  offered,  as  that  he  had 
•  been  held  out  by  the  company  as  possessing  such  authority,  or  that 
the  company  had  so  ratified  similar  acts,  or  so  conducted  itself,  in 
regard  to  his  other  transactions,  that  the  insured  was  justified  in  be- 
lieving that  he  had:  Tate  vs.  Citizens'  Mut  Fire.  Ins.  Co.,  13  Gray,  79; 
Harrison  vs.  City  Fire  Ins.  Co.,  9  Allen,  231;  Lohnes  vs.  Insurance 
Co.  of  North  America,  121  Mass.,  439.  Nor,  even  if  the  agent  had 
the  fullest  authority,  could  the  conditions  of  the  policy  be  waived 
other  than  in  the  manner  in  which  they  provide  for  such  waiver. 
The  company,  which  has  seen  fit  to  prescribe  that  the  terms  and 
conditions  of  its  policy  shall  only  be  waived  by  its  written  or  printed 
assent,  has  prescribed  only  a  reasonable  rule  to  guard  against  the 
uncertainties  of  oral  evidence,  and  by  this  the  insured  has  assented 
to  be  bound:  Hale  vs.  Mechanics'  Mut.  Fire  Ins.  Co.,  6  Gray,  169; 
Worcester  vs.  Hartford  Fire  Ins.  Co.,  11  Cush.,  266.  Upon  this  point 
the  case  was  submitted  by  the  the  learned  judge  to  the  jury  only 
upon  the  question  whether  the  plaintiff  acted  in  good  faith.  This 
was  erroneous,  for  the  plaintiff  might  have  acted  in  entire  good  faith, 
and  honestly  believed  that  his  change  of  occupation  of  the  premises  in- 
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iras  justified,  upon  the  oral  permission  of  an  agent  without 
±r^  for  any  such  purpose,  and  yet  by  such  change  have  con- 
^^L   ao  as  to  avoid  his  policy. 

^PP^curs  by  the  exceptions  that  on  August  31,  1881,  the  prem- 
^^re  mortgaged  to  C.  Q.  Tirrell,  but  for  how  much  does  not  appear; 
i^lii^  policy  was  indorsed  by  defendant's  agent  Blaney,  who  it 
B^^:ixkitted  had  authority  for  that  purpose,  "  payable,  in  case  of 
to  Charles  Q.  Tirrell,  mortgagee,  as  his  interest  may  appear." 
^wi-it  and  pleadings  are  not  made  part  of  the  exceptions,  but 
^Pptsajs  thereby  that  the  action  is  brought  by  the  plaintiff  for 
o^wm  benefit  and  that  of  the  mortgagee.  The  plaintiff  contends 
t  no  change  in  the  occupancy  would  affect  the  mortgagee's  in- 
^st,  and  therefore,  as  to  this  claim,  no  defense  whatever  is  shown 
t^e  terms  of  the  policy;  when  made  payable  to  a  mortgagee,  no 
o^J"  default  of  any  person  other  than  such  mortgagee  or  his 
^^ta,  etc.,  "  shall  affect  such  mortgagee's  right  to  recover  in  case 
^®B  on  such  real  estate."  But  we  cannot,  upon  this  argument, 
^  trlie  exceptions  to  be  immaterial.  No  such  question  as  this  was 
'^  l>a8sed  on  by  the  presiding  judge.  Apparently  the  case  was 
^^  as  if  the  plaintiff  was  the  only  party  interested,  and  the  ex- 
'^Ons  do  not  show,  and  were  not  intended  to  show,  the  relation 
"^^  mort'gagee,  either  to  the  plaintiff  or  the  defendant.  It  was 
^Viggested  at  the  trial  that  the  mortgagee  had  any  independent 
^  to  recover,  nor  can  we  say  what  might  have  been  the  course 
^t^e  trial  if  he  had  sought  to  establish  any  such  right.  The 
^^ons  that  might  arise,  should  he  undertake  to  do  so  in  this 
'^^,  it  would  not  be  profitable  to  determine,  or  even  discuss,  in 
^^^ce. 

^  to  the  second  count  the  exceptions  are  overruled;  as  to  the 
*»  the  exceptions  are  sustained.  As  the  verdict  is  for  one  sum 
^^^th  counts,  it  must  be  set  aside,  and  a  new  trial  ordered. 
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SUPREME  OOUKT  OF  APPEALS  OF  VIRGINIA. 


HOME  INS.  CO. 

vs. 

GWATHMEY  and  othbbs. 

The  policy  limited  its  liability  to  loss  affecting  the  interest  of  the  insured  and 
provided  that  goods  on  storage  must  be  separately  and  specifically  insured. 
The  policy  was  on  merchandise  their  own,  or  held  by  them  in  trust  or  on 
consignmeut,  or  sold  but  not  delivered,  and  insnred  against  all  loss  ♦  ♦ 
not  exceediug  the  interest  of  insured.  Goods  on  storage  by  the  insured 
warehousemen  were  separately  and  specifically  insured  by  other  insurance 
obtained  by  the  depositors. 

Seld,  That  the  policy  was  not  liable  for  goods  on  storage  in  which  the  insnred 
had  no  interest,  and  there  could  be  no  contribution  with  the  insurers  of 
such  goods. 

ToNSTALL  &  Thom, /or  Plaintiffs  in  Error, 
Walke  &  OLD,/or  Defendant  in  Error. 

Lacy,  J. 

This  is  a  writ  of  error  to  a  judgment  of  the  corporation  court  of 
the  city  of  Norfolk,  rendered  on  the  third  day  of  August,  1885.  The 
action  is  upon  a  policy  of  insurance  by  the  assured,  commission  mer- 
chants and  licensed  warehousemen,  for  the  benefit  of  owners  of 
merchandise  on  storage  in  their  warehouse,  and  destroyed  by  fire. 
The  said  depositors  had  other  insurance  of  their  own,  taken  out  by 
them,  to  cover,  and  more  than  covering,  the  entire  value  of  all  the 
goods  stored  by  them  in  the  warehouse;  but  their  insurers,  claiming 
that  as  the  said  warehousemen  had  insurance  on  their  warehouse, 
and  their  own  goods  therein,  greater  than  the  value  of  their  own 
losses,  the  insurers  of  the  said  warehousemen,  of  whom  the  appellant 
company  is  one,  were  compellable  to  ratably  contribute  to  the  losses 
of  the  said  depositors;  and  upon  that  ground  refused  to  settle  in  full 

•  Decision  rendered,  February  17th,  1887. 
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with  the  said  depositors  for  their  losses  until  they  had  exhausted 
their  legal  rights  and  remedies  against  the  appellant  company  and 
others,  the  insurers  of  the  warehousemen.  The  appellant  company 
haying  refused  to  recognize  any  such  demand  upon  them,  the  suit 
was  brought  by  the  warehousemen,  upon  the  requisition,  for  the  ben- 
efit and  at  the  costs  of  the  said  depositors,  disclaiming  for  themselves 
all  of  their  losses  by  the  fire,  and  all  of  their  own  claims  under  the 
policy  sued  on  haying  been  paid.  The  case  was  tried  in  the  said  cor- 
poration court  of  Norfolk  City,  and  judgment  was  rendered  for  the 
plaintifb,  for  the  benefit  of  the  depositors,  against  the  appellant 
company,  for  their  due  contributory  rate,  upon  the  principle  that 
they  were  bound  for  contribution,  the  insurance  being  double  upon 
the  goods  destroyed,  and  greater  than  their  entire  value.  From  the 
judgment  the  case  is  here  by  writ  of  error. 

The  whole  question  here  is  upon  the  construction  of  the  policy 
sued  on.  The  principles  of  interpretation  applicable  to  contracts  of 
insurance  are  the  same  as  those  which  obtain  in  the  case  of  other 
contracts.  The  same  rule  of  construction  which  applies  to  other  in- 
struments applies  also.to  these.  They  are  to  be  construed  according 
to  the  sense  and  meaning  of  the  terms  used,  and,  if  these  are  clear 
and  unambiguous,  parol  evidence  will  not  be  admitted  to  contradict, 
vary,  or  to  explain  them.  Their  terms  are  to  be  understood  in  their 
plain,  ordinary,  and  popular  sense,  unless  they  have  generally,  in  re- 
spect to  the  subject-matter,  as  by  the  known  usage  of  trade,  acquired 
a  peculiar  sense,  distinct  from  the  popular  sense,  rendering  it  neces- 
sary to  resort  to  extrinsic  proof  in  order  to  determine  in  which  sense 
they  are  used,  and  so  to  explain  their  ambiguity;  or  unless  the  con- 
text evidently  points  out  that  they  must,  in  the  particular  instance, 
and  in  order  to  effectuate  the  immediate  intention  of  the  parties,  be 
understood  in  some  special  and  peculiar  sense:  Lord  Ellenborough, 
in  Robertson  vs.  French,  4  East,  135. 

As  was  said  by  Lord  Abinger  in  Comfoot  vs.  Fowke  (6  Mees.  & 
W.,  358):  "  A  policy  of  insurance  is  a  contract,  and  is  to  be  governed 
by  the  same  principles  as  govern  other  contracts.  Its  language  is  to 
receive  a  reasonable  interpretation.  Its  intent  and  substance,  as 
derived  from  the  language  used,  should  be  regarded."  There  is  no 
more  reason  for  claiming  a  strict,  literal  compliance  with  its  terms 
than  in  ordinary  contracts.  Full  legal  efiect  should  always  be  given 
to  it,  for  tne  purpose  of  guarding  the  company  against  fraud  and 
imposture.  Beyond  this,  we  would  be  sacrificing  substance  to  form; 
following  words  rather  than  ideas:    Nelson,  C.  J ,  in  Turley  vs.  North 
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American  Fire  Ins.  Co.,  25  Wend.,  874.  Indeed,  a  moment's  reflec- 
tion will  render  it  apparent,  says  a  learned  writer,  that  there  is  noth* 
ing  about  an  agreement  about  insurance  intrinsically  more  sacred  or 
inviolable  than  in  an  agreement  about  any  other  subject-matter. 

In  a  case  in  the  Supreme  Court  of  the  United  States,  mu*ch  relied 
on  in  the  argument  here,  the  learned  justice  who  delivered  the  opin- 
ion of  that  court  said  on  this  subject:  '*  The  most  important  question 
in  this  case  relates  to  the  proper  construction  of  the  defendant's  pol- 
icy of  insurance.  It  is  contended  on  their  behalf  that  it  covered  only 
the  warehouse  company's  interest  in  the  goods  contained  in  the  ware- 
house." "Blanket  and  floating  policies  are  sometimes  issued  to- 
factors  or  warehousemen,  intended  only  to  cover  margins  uninsured 
by  other  poUcies,  or  to  cover  nothing  more  than  the  limited  interest 
which  the  factor  or  warehouseman  may  have  in  the  property  which 
he  has  in  charge.  In  those  cases,  as  in  all  others,  the  subject  of  the 
insurance,  its  nature  and  extent,  are  to  be  ascertained  from  the  words 
of  the  contract  which  the  parties  have  made."  It  is  true  of  poHcies  of 
insurance,  as  it  is  of  other  contracts,  that,  except  when  the  language 
is  ambiguous,  the  intention  of  the  parties  is  to  be  gathered  from  the 
policies  alone.  There  are  cases  in  which  resort  may  be  had  to  parol 
evidence  to  ascertain  the  subject  insured,  but  they  are  cases  of  latent 
ambiguity;  so,  in  the  construction  of  other  contracts,  parol  evidence 
is  admissible  to  explain  such  ambiguities.  In  this  particular  the  rule 
for  the  construction  of  all  written  contracts  is  the  same.  Lord  Mans^ 
field  said,  long  ago,  that  courts  are  always  reluctant  to  go  out  of  a> 
policy  for  evidence  respecting  its  meaning:  Loraine  va  Tomlinson, 
2  Doug.,  685;  Astor  va  Insurance  Co.,  7  Cow.,  202;  Murray  vs. 
Hatch,  6  Mass.,  465;  Levy  vs.  Merrill,  4  GreenL,  ISO;  Insurance  Co. 
vs.  Loney,  20  Md.,  36;  Amould,  Ina,  1,316, 1,317;  2  GreenL  Ev.,  377; 
Home  Ina  Co.  vs.  Baltimore  Warehouse  Co.,  93  U.  S. ,  527.  But  there 
are  cases  where  resort  is  necessary  to  parol  evidence,  to  ascertain  ta 
whom  the  terms  of  the  policy  apply;  as,  when  the  policy  is  for  or  on 
account  of  the  owner,  or  on  account  of  whomsoever  it  may  concern, 
evidence  beyond  the  policy  is  then  received  to  show  who  are  the 
owners,  or  who  were  intended  to  be  insured  thereby.  In  such  casea 
the  policy  fails  to  designate  the  real  party  to  the  contract,  and,  with- 
out resort  to  extrinsic  evidence,  there  is  no  contract  at  all:  Home 
Ins.  Co.  va  Baltimore  Warehouse  Co.,  supra;  Finney  va  Bedford 
Com.  Ina  Co.,  8  Mete ,  348. 

Let  us  look,  then,  to  the  terms  of  the  contract  now  here  drawn  in 
question.     This  policy  provides  that,  "by  this  policy  of  iosurance^ 
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the  Home  Insarance  Company,  of  New  York,  do  insure  W.  W.  Gwath- 
mey  k  Co.,  against  loss  or  damage  by  fire,  to  the  amount  of  five 
thousand  dollars,  on  cotton  in  bales  and  general  merchandise,  their 
own  or  held  by  them  in  trust  or  on  consignment,  or  sold  but  not 
delivered,  contained  in  the  brick,  metal-roof  building  known  as 

*  Gwathmey's  Warehouse,'  situate  on  the  south  side  of  Water  Street, 
and  known  as '  Town  Point,'  in  Norfolk,  Virginia.  Other  concurrent 
insurance  permitted.  And  the  said  Home  Insurance  Company  hereby 
agree  to  make  good  unto  the  said  assured,  his  executors,  administra- 
tors,, and  assigns,  all  such  immediate  loss  or  damage,  not  exceeding  in 
amount  the  sum  or  sums  insured  as  above  specified,  nor  the  interest 
of  the  assured  in  the  property,  except  as  herein  provided,  as  shall 
happen  by  fire,"  etc. 

Among  the  conditions  attached,  and  constituting  a  part  of  the 
policy,  is  the  following  provision:  "  Goods  held  on  storage  must  be 
separately  and  specifically  insured."  In  accordance  with  this  last  pro- 
vision, the  goods  on  storage  were  separately  and  specifically  insured 
by  other  insurance  obtained  by  the  depositors.  This  specific  insur- 
ance was  more  than  sufficient  to  pay  in  full  all  losses  incurred  by  the 
tsaid  depositors  The  insurers,  however,  of  these  goods  on  storage, 
refused  to  pay  the  losses  of  said  depositors,  unless  and  until  the 
insured  brought  suit  against  insurers  of  the  warehousemen,  and  ex- 
hausted against  them  theu*  legal  rights,  if  any,  to  have  contribution 
from  them;  claiming  that  the  general  words  of  the  policy  cited  above, 
*^  goods  in  trust,"  etc.,  entitled  the  depositors  to  share  in  the  benefits 
of  the  insurance  obtained,  by  the  warehousemen,  upon  the  authority 
of  the  case  of  Home  Ins.  Co.  vs.  Baltimore  Warehouse  Co.,  supra. 
In  that  case,  which  we  have  already  considered  at  some  length,  Jus- 
tice Strong  said,  speaking  for  the  court:  **  Turning, then,  to  the  policy 
issued  to  the  plaintiff  below,  and  construing  it  by  the  language  used, 
the  intention  of  the  parties  is  plainly  exhibited."    "  Its  words  are, 

*  insure  Bait.  Warehouse  Co.  against  loss  or  damage  by  fire,  on  mer- 
chandise, their  own  or  held  by  them  in  trust,  or  in  which  they 
have  an  interest  or  liability,  contained  in '  a  certain  described  ware- 
house. There  is  nothing  ambiguous  in  the  description  of  the  subject 
insured.  It  is  as  broad  as  possible.  The  subject  was  merchandise 
contained  in  a  certain  warehouse.  It  was  not  merely  an  interest  in 
that  merchandise.  .The  merchandise  of  the  warehouse  company 
owned  by  them  was  covered,  if  any  they  had.  So  was  any  merchan- 
dise in  the  warehouse  in  which  they  had  an  interest  or  liabiUty,  and 
■ao  was  any  merchandise  which  they  held  in  trust     The  description 
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of  the  subject  must  be  entirely  changed  before  it  can  be  held  to  mean 
what  the  insurers  now  contend  it  mean&  If,  as  they  daim,  only  the 
interest  which  the  warehouEe  company  had  in  the  merchandise 
deposited  in  their  warehouse  was  intended  to  be  insured,  why  was 
that  interest  described  as  the  merchandise  itself?  Why  not  as  the 
assured's  interest  in  it  ?  And,  again,  the  '  insurance  company  agreed 
to  make  good  all  loss,'  etc.,/  to  the  property  as  above  specified.'  No- 
where is  any  less  interest  in  the  goods  insured  alluded  to  than  the 
entire  ownership." 

This  case  was  argued  in  the  supreme  court,  October  25  and  26,  and 
decided  November  20, 1876.  The  policy  in  question  here  was  issued 
December  16,  1884.  The  Home  Insurance  Company  seems,  in  the 
interval  of  eight  years  elapsing,  to  have  profited  by  the  teachings  in 
that  case;  for  it  cannot  be  said  of  this  policy,  as  was  said  of  the 
policy  in  that  case,  "Why  not  as  to  the  assured's  interest  in  it?"  nor 
can  it  be  said  of  this,  ''  Nowhere  is  any  less  interest  in  the  goods  in- 
sured alluded  to  than  the  entire  o^snership;"  for,  as  we  have  said,  it 
contains  these  words:  "  Not  exceeding  in  amount  the  sum  or  sums 
insured  as  above  specified,  nor  the  interest  of  thd  assured  in  the 
property,"  etc.  And,  as  if  to  make  the  matter  sure,  the  words, "  goods 
held  on  storage  must  be  separately  and  specifically  insured,"  are  also 
added  to  the  policy.  In  this  case  the  depositors,  not  relying  upon 
the  warehousemen's  insurance,  did,  specifically  and  separately,  amply 
secure  themselves  as  to  their  own  goods,  and  make  no  contention 
here,  except  as  required  by  their  insurers,  for  contribution;  and  it 
was  offered  by  the  defendant  company  in  the  court  below  to  prove 
that  such  was  the  understanding  all  around,  that  the  warehousemen 
did  not  undertake  to  insure  their  depositors,  nor  did  the  depositors 
understand  or  claim  that  they  were  in  any  wise  concerned  in  the  in- 
surance in  question;  but  all  this  evidence  was  excluded  by  the  trial 
court,  which  instructed  the  jury  as  follows:  "The  court  instructs  the 
jury  that  the  insurance  taken  out  by  the  said  W.  W.  Gwathmey  & 
Co.  (the  warehousemen),  under  their  policies  given  in  evidence,  idFter 
deducting  therefrom  the  loss  of  the  said  W.  W.  Gwathmey  &  Co., 
constituted  double  insurance,  and  was  liable  to  contribute  to  the 
losses  sustained  by  Battle,  Bunn  &  Co.  and  Everett  Bros.,  Gibson  & 
Co.,  the  depositors,"  etc. 

"  Double  insurance  "  may  be  defined  to  be  additional  and  valid 
insurance,  prior  or  subsequent,  upon  the  same  subject,  risk,  and 
interest  effected  by  the  same  insured,  or  for  his  benefit,  and  with 
his  knowledge  and  consent;  but  owners  of  different  interests  in  the 
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same  property  may  respectively  insure  their  interest  without  risk  of 
violating  a  provision  against  other  insurance:  Tyler  vs.  iEtna  Fire 
Ina  Co.,  12  Wend.,  607,  16  Wend.,  387;  Sloat  va  Royal  Ins.  Co.,  49 
Pa.  St.,  14;  Forbush  va  Western  Maes.  Ins.  Co.,  4  Gray,  337.  In 
the  case  of  Parks  -vs.  General  Interest  Assurance  Co.  (5  Pick. 
34)  it  was  held  that  the  assured  might  himself,  by  the  representa- 
tions made  to  the  insurers,  restrict  their  liability  to  his  actual  in- 
terest in  the  property;  as  when  the  plaintiff  procured  a  policy  on 
goods  held  by  him  in  trust,  and  represented  to  the  insurers  that  he 
was  receiving  goods  for  sale,  on  which  he  made  advances,  and  that 
the  consignors  might  not  be  able  to  repay  the  same,  and  that  he 
wished  for  a  policy  to  secure  himself  from  loss  by  fire  thereon,  it  was 
held  that  the  policy  only  covered  the  assured's  interest  therein. 
So,  a  policy  may  be  issued  to  and  for  the  benefit  of  whom  it  may 
concern,  or  as  the  property  may  appear;  and  any  person  who  had 
an  insurable  interest  therein  at  the  time  of  the  loss,  and  whose  in- 
terests were  intended  to  be  covered  by  the  policy,  may  recover 
thereon:  City  Bank  vs.  Adams,  45  Me.,  455;  Rogers  vs.  Traders'  Ins. 
Co.,  6  Paige,  583;  Steele  vs.  Insurance  Co.,  17  Pa.  St.,  290;  Finney 
vs.  Bedford  Com.  Ins.  Co.,  8  Mete.,  348. 

For  the  decision  of  this  case  we  are  only  to  recur  to  the  general 
principles  stated  above.  The  policy  is  to  be  construed  according 
to  its  terms.  Where  these  are  plain  and  clear  and  unambiguous, 
there  is  no  occasion  whatever  to  resort  to  other  evidence  to  ascer- 
tain its  meaning;  in  other  words,  to  ascertain  and  define  the  con- 
tract between  the  parties.  From  the  plain  words  of  this  policy,  can 
there  be  any  difficulty  to  determine  the  questions  involved  ?  The 
policy  limits  its  liability  to  the  loss  affecting  the  interest  of  the  as- 
sured, not  to  exceed  the  sum  agreed  on  as  the  amount  of  the  policy, 
and  not  to  exceed  the  interest  of  the  assured.  This  the  appellant 
company  has  promptly  and  fully  paid.  Can  they,  the  said  appellants, 
be  held  responsible  for  goods  on  storage  in  which  the  assured  had 
no  interest  ?  Agam,  the  policy  responds  in  plain  terms,  "  Goods  on 
storage  must  be  separately  and  specifically  insured."  The  deposi- 
tors followed  and  obeyed  this  requirement,  and  did  insure  the 
goods  on  storage  separately  and  specifically,  but  not  in  this  com- 
pany. They  paid  their  premiums  to  other  companies,  and  insured 
their  goods  on  storage  with  them.  These  companies  claim  to  have 
contribution  of  the  appellant  company,  upon  the  ground  of  double 
insurance;  that  is,  that  the  policy  of  the  appellant  company  ex- 
tended to  a  greater  interest  in  the  goods  in  the  warehouse  than 
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the  interest  of  their  insured,  and  extended  to  goods  on  storage, 
and  constituted  double  insurance.  This  cannot  be  maintained,  un- 
less the  court  can  make  a  contract  for  the  parties.  If  we  are  to 
confine  our  action  to  the  enforcement  of  the  contract  as  made  by 
the  parties  themselves,  there  can  be  no  contribution  in  this  case;  there 
is  no  double  insurance.  The  appellant  company  has  dischai^ed 
every  obligation  growing  out  of  ^eir  contract,  and  were  entitled 
to  be  dismissed  out  of  the  corporation  court  of  NorfoU:,  with  their 
costs. 

The  court  below  erred  in  instructing  the  jury  that  the  insurance 
was  double  upon  the  goods  on  storage,  and  rendering  judgment 
against  the  defendant  for  any  amount,  and  the  said  judgment  will 
be  reversed  with  costs,  and  a  judgment  rendered  here  dismissing 
the  suit  at  the  costs  of  the  plaintiffs,  which  will  be  certified  to  the 
said  corporation  court  of  Norfolk  City. 
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COURT  OP   APPEALS  OF  MARYLAND. 


Appeal  from  the  Circuit  Court  for  Washington  County, 
PLANTERS'  MUT.  INS.  CO.^ 

ROWLAND.* 

The  policy  on  a  flour-mill  provided  that  it  should  be  void  if  the  property  be 
so  altered  or  appn)priated  or  used  as  would  increase  tbe  risk  according  to 
the  annexed  schedule,  without  the  company's  consent  indorsed. 

Held,  That  an  alteration  which  would  increase  the  hazard  according  to  the 

1^  schedule  would  ipso  facto  forfeit,  but  an  alteration  of  the  machinery  from 
the  burr  process  to  the  roller  process,  not  being  referred  to  in  the  schedule, 
would  not  come  within  the  provision. 

There  was  an  indorsement  on  the  back  of  the  policy,  that  in  case  of  proposed 
alteration  to  the  property  application  should  be  made  to  the  secretary  or 
agent,  who  on  examination  should  certify  whether  the  risk  would  be 
increased. 

Held,  That  when  no  reference  is  made  to  such  indorsement  in  the  policy,  it 
would  be  merely  directory  and  not  obligatory,  beiuf^  no  part  of  the  con- 
tract, especially  where  no  provision  for  forfeiture  m  case  of  violation 
is  made. 

The  by-laws  required  notice  to  be  given  to  the  secretary  in  case  the  property 
was  rendered  more  hazardous,  and  that  the  directors  might  elect  to  con- 
tinue upon  the  same  or  higher  terms  or  to  cancel. 

Held,  That  verbal  notice  to  the  general  agent  who  stated  that  it  was  all  right 
and  that  the  company  had  decided  that  such  a  change  was  n<i  increase, 
was  sufBcient. 

The  lessee, who  introduced  n^w  machinery,  insured  it  and  assigned  the  policies 
to  the  insured  as  security  for  money  loaned. 

Hdd,  That  this  was  not  double  insurance. 

HM,  That  possession  by  lessees  with  a  privilege  of  buying  was  not  an 
alienation  of  title  or  interest  by  the  lessor. 

Bates  of  insurance  are  evidence  for  a  Jury  as  to  increase  of  risk,  though  not  a 
decisive  test 

Edwabd  Stake  and  Henby  Ktd  Douglas,  f(yr  Appellant, 
L  Clarence  Lake,  fo  -  Appellee, 

*I>«cltion  rendered,  December  16, 1880. 
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BOBINSON,  J. 

The  property  inBured  in  this  case  was  a  flour  and  fertilizer  mill 
belonging  to  the  appellee.  After  the  policy  was  issued,  the  appellee 
leased  the  mill  to  the  Messrs.  Aiken  &  Sons  for  five  yeans,  with  the 
privilege  on  their  part  to  make  ''  alterations  and  to  refit  the  mill 
with  other  or  new  machinery,"  upon  the  condition,  however,  that  they 
should,  upon  the  expiration  of  tibe  tenancy,  replace  the  old  machin- 
ery. The  Messrs.  Aikens  entered  into  possession  under  the  lease, 
and  finding  it  desirable  to  change  the  machinery,  they  took  out  so 
much  of  the  old  machinery  as  was  used  for  the  manufacture  of  flour 
by  the  burr  process,  and  substituted  therefor  the  roller  process. 
Iliis  was  done  at  their  own  expense,  and  the  new  machinery  being 
their  property  under  the  terms  of  the  lease  it  was  insured  by  them. 
About  two  years  afterward  the  mill  was  destroyed  by  fire,  and  this 
suit  is  brought  by  the  appellee  to  recover  the  loss  sustained  by  him. 

To  this  action  several  defenses  are  set  up  by  the  appellant  In 
the  first  place  it  is  contended  that  the  alteration  iu  the  machinery, 
without  the  consent  of,  or  notice  to,  the  company,  whether  increas- 
ing the  risk  or  not,  per  se  avoided  the  policy.  If  this  be  so,  it  must 
be  by  reason  of  some  stipulation  between  the  parties;  for,  unless  re- 
stricted in  some  way  by  the  policy,  we  take  it  to  be  well  settled  that 
the  insured  may  make  alterations  in  the  property  without  notice  to 
insurer,  provided  such  alterations  do  not  thereby  increase  the  risk. 
So  the  question  resolves  itself  into  this,  is  there  any  stipulation  in 
the  policy  or  by-laws,  which  forfeits  the  policy  upon  the  failure  on 
the  part  of  the  appellee  to  give  notice  to  the  company  of  the  altera- 
tions in  the  machinery,  although  such  alterations  did  not  increase 
the  risk  ?  The  policy  does  provide  that  it  ''  shall  cease  and  be  of 
no  effect "  if  the  property  shall  be  so  altered,  or  appropriated,  or 
used  for  the  purpose  of  carrying  on  .therein  any  trade  or  business 
which,  according  to  the  class  of  hazards  thereto  annexed,  would 
increase  the  risk  unless  it  be  by  the  consent  of  the  company,  in 
writing,  indorsed  upon  the  policy.  This  provision  is  one  usually  to 
be  found  in  fire  policies,  and  there  ought  not,  it  seems  to  us,  to  be 
any  difficulty  in  its  construction.  The  property  here  insured  was  a 
flour-mill,  and  the  rate  of  insurance  was  fixed  and  paid  according  to 
the  risk  incident  to  that  business.  The  insurer  assumed  this  and 
no  other  risk,  and  if  the  appellee  proposed  so  to  alter  the  mill,  or 
to  use  it  for  the  purpose  of  carrying  on  any  trade  or  business  which, 
according  to  the  class  of  hazards  annexed  to  the  policy,  would 
increase  the  risk,  he  was  bound  to  get  the  consent  of  the  company. 
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in  writmg,  indorsed  upon  the  policy.  Without  such  consent  the 
alteration  or  use  ipso  facto  avoided  the  policy.  The  question  as  to 
the  increase  of  risk  was  no  longer  an  open  question,  because  the 
parties  had  by  their  agreement  made  such  alterations  or  use  mate- 
rial: Kimberley's  case,  34  Md.,  224;  Lounsbury's  case,  9  Com.,  456; 
Diehl's  case,  59  Penn.  St.,  443;  Lee's  case,  3  Gray,  883. 

The  question  then  is,  whether  the  alterations  made  by  the  appellee 
in  tlie  machinery  were  such  as  would,  according  to  the  class  of 
hazards  annexed  to  the  policy,  increase  the  risk.  The  class  of 
hazards  annexed  to  the  policy  is  not  to  be  found  in  the  record,  and 
we  cannot  assume  as  matter  of  fact,  that  the  mere  change  in  the 
machinery  of  the  mill,  from  the  burr  process  to  the  roller  process, 
was  such  an  alteration  as  would,  according  to  the  class  of  hazards 
annexed  to  the  policy,  increase  the  risk.  On  the  contrary,  the 
proof  shows  that  the  appellant  had  permitted  other  mill-owners  to 
make  this  change  without  objection,  and  without  increasing  the  rate 
of  insurance.  This  provision,  therefore,  in  the  policy  has  not  in  our 
opinion  any  bearing  upon  the  question. 

But  the  appellant  also  relies  upon  an  indorsement  on  the  bark  of 
the  policy  to  the  effect  that  whenever  any  alteration  is  to  be  made  in 
the  property  the  insured  shall  make  application  to  the  secretary  or 
agent,  who  shall  examine  the  property,  and  certify  whether  the 
hazard  be  thereby  increased  or  not,  etc.  Now  an  indorsement  on 
the  back  of  a  policy  may  be  regarded  as  part  of  the  contract,  pro- 
vided it  is  referred  to  in  the  policy  as  constituting  part  of  it.  If, 
however,  there  be  no  reference  whatever  to  it  in  the  policy,  nothing 
to  show  that  the  parties  meant  it  to  be  a  part  of  the  contract,  it  will 
be  regarded  merely  as  the  act  of  insurer,  and  not,  therefore,  binding 
on  the  insured:  Stone's  case,  34  N.  J.,  371;  Eingsley's  case,  8  Gush., 
393;  Farrier's  case,  47  Yt.,  416;  Linder's  case,  16  Wend.,  481;  Bize 
vs.  Fletcher,  Doug.,  13,  n.  In  this  case  there  is  no  reference  either 
in  the  policy  or  in  the  by-laws  to  the  direction  or  indorsement  on 
the  back  of  the  policy,  and  it  cannot,  therefore,  be  regarded  as  part 
of  the  contract.  It  is  what  it  professes  to  be,  merely  directory,  and 
not  obligatory.  And  besides  it  does  not  provide  for  a  forfeiture  of 
the  policy  upon  the  failure  on  the  part  of  the  insured  to  make  such 
application,  and  forfeitures  are  not  favored  by  implication.  We  are 
of  opinion,  therefore,  that  there  is  no  stipulation  in  this  policy  which 
per  se  avoids  it  upon  the  failure  of  the  appellee  to  give  notice  to 
the  company  of  the  alteration  in  the  machinery  of  the  mill,  provided 
such  alteration  did  not  increase  the  risk.    Whether  or  not  the  risk 
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was  thereby  increased  was  a  question  which  the  court  properly 
submitted  to  the  finding  of  the  jury. 

And  this  brings  us  to  the  next,  and  the  more  important  question. 
Assuming  that  the  change  in  the  machinery  from  the  burr  to  the  roUer 
process  did  increase  the  risk,  was  notice  given  to  the  company  as 
required  by  the  tenth  section  of  the  by-laws?  This  section  provides 
that  if  the  property  insured  shall  be  rendered  more  hazardous,  by 
any  means  within,  or  not  withic,  the  control  of  the  insured,  notice 
shall  be  given  to  the  secretary  ;  and  the  directors  may  elect  either 
to  continue  the  insurance  upon  the  same  terms,  or  at  higher  rates, 
or  may  cancel  the  policy.  Nothing  is  said  about  written  notice; 
all  that  is  required  of  the  insured  is  that  he  shall  give  notice  to 
the  proper  officer  of  the  company,  and  then, the  directors  may  elect. 

Was  notice  then  given  by  the  appellee  to  the  company  of  the  altera- 
tion about  to  be  made  in  the  machinery?  Now,  what  is  the  evidence? 
The  appellee  proved  that,  before  the  alteration  wa^  made,  he  gave 
notice  of  such  alteration  to  Pole,  the  general  agent  of  the  company, 
its  treasurer,  and  one  of  its  directors,  and  as  such  duly  authorized 
to  receive  risks  and  notices  of  alterations  in  the  property ;  and 
that  Pole  stated  to  the  appellee  in  reply  that  it  was  all  right,  that 
the  company  had  determined  that  the  alterations  in  the  machinery 
as  proposed  did  not  increase  the  risk;  that  it  had  been  so  decided  in 
the  case  of  Kemp's  mill,  where  the  roller  process  had  been  sub- 
stituted for  the  burr  process  ;  that  no  additional  premium  note  was 
required  of  the  appellee  after  the  notice  thus  given,  nor  was  any 
objection  ever  made  that  the  alterations  increased  the  risk,  and 
that,  nearly  two  years  after  such  alterations,  the  board  of  directors 
levied  an  assessment  on  the  premium  note  of  the  appellee,  to 
meet  losses  sustained  by  the  company,  which  assessment  was  paid. 
He  further  proved  that  Kemp,  and  Young,  and  Huyett,  and  Neikirk, 
all  miU-owners,  had  made  application  to  the  appellee  for  permission 
to  substitute  the  roller  process  for  the  burr  process;  that  their  several 
applications  were  granted,  and  granted  without  demanding  any 
higher  rate  of  insurance. 

This  evidence,  if  true,  not  only  proves  that  notice  was  in  fact 
given  to  the  proper  officei*  of  the  company,  but  it  explains  why  no 
action  was  taken  by  the  directors  upon  the  application  of  the 
appellee.  They  had  already  decided,  upon  the  application  of  other 
mill-owners,  that  the  substitution  of  the  roller  process  for  the  burr 
process  did  not  increase  the  risk,  and  no  further  action,  therefore. 
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was  necessary.    If  the  notice  required  by  the    by-laws  was  thus 
given,  the  question  of  waiver  and  estoppel  becomes  immaterial 

Passing,  then,  from  this  branch  of  the  case,  we  come  to  the  further 
defense  that  there  was  a  double  insurance  on  the  property.  Now^ 
what  are  the  facts  relied  on  to  support  this  defense  ?  The  mill  was, 
as  we  have' seen,  leased  to  Messrs.  Aikens  for  five  years,  and,  while 
in  possession  of  the  mill,  part  of  the  old  machinery  was  taken  out 
by  the  lessors,  and  new  and  different  machinery  put  in  its  place. 
This  was  done  at  their  expense,  and  at  a  cost  of  about  $9,000.  The 
new  machinery  which  belonged  to  them  was  insured,  and  the  policies 
of  insurance  were  assigned  to  the  appellee  to  secure  the  payment  of 
$2,000  loaned  by  him  fco  the  lessees.  The  appellee  thus  held,  it  i& 
true,  two  policies,  one  on  the  mill  and  old  machinery,  property  which 
belonged  to  him,  and  the  other  on  the  new  machinery,  which 
belonged  to  the  Messrs.  Aikens,  but  the  two  policies  were  in  differ- 
ent rights,  and  upon  different  property.  In  no  sense  could  this  be 
considered  a  double  insurance,  to  constitute  which  there  must  be 
two  or  more  policies  insuring  the  same  property. 

Then  again  it  was  said  there  was  pi  forfeiture  of  the  policy,  because 
the  appellee  had  parted  with  his  interest  in  the  property.  But  there 
is  no  ground  on  which  this  contention  can  be  supported.  He  had 
leased  the  mill  for  a  term  of  five  years,  with  the  privilege,  on  the 
part  of  the  lessors,  to  buy  it  any  time  during  lease  at  a  price  named. 
They  did  not  agree  to  buy  it,  but  merely  had  the  privilege  of  buying 
it,  and  as  matter  of  fact  the  record  shows  they  never  did  buy  it. ' 
They  were  in  possession  under  the  lease,  but  the  title  and  right  of 
property  was  in  the  appellee.  It  cannot  be  said  that  he  had  parted 
with  his  interest. or  that  he  had  in  any  manner  aliened  it,  within  the 
meaning  of  the  law:  Philhps'  case,  10  Cush.,  350;  Hill's  case,  59 
Penn.  Si,  474;  Petney's  case,  65  N.  T.,  6;  Washington  Fire  Ins. 
case,  32  Md.,  421. 

We  see  no  objection  to  the  rule  of  damages  laid  down  by  the 
court  The  appellee  was  entitled  to  recover  the  full  loss  or  damages 
sustained  by  him,  to  be  estimated,  in  the  language  of  the  policy, 
according  to  the  actual  value  of'  the  property  at  the  time  of  the  fire, 
with  interest  thereon,  in  the  discretion  of  the  jury,  after  three 
months  from  the  date  of  notice  and  proof  of  loss.  And  so  the  court 
instructed  the  jury. 

The  theory  upon  which  the  appellant's  ninth  prayer  is  based, 
namely,  that  the  appellee  had  no  such  interest  or  property  in  the  old 
machinery  as  would  entitle  him  under  the  policy  to  recover  for  its- 
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los&,  because  it  was  in  the  possession  and  uoder  the  control  of  the 
lessors  of  the  mill,  is  dearly  erroneous.  The  possession  by  the 
lessors  in  no  manner  affected  appellee's  right  of  property.  It  was 
still  his  property,  and  for  its  loss  he  was  entitled  to  recoYer.  It  fol- 
lows from  what  we  have  said,  that  there  was  no  error  in  granting 
the  appellee's  prayers  and  in  rejecting  the  seyeral  prayers  offered  by 
the  appeUaui 

There  were  exceptions  also  taken  to  certain  evidence  offered  by 
the  appellee.  In  the  first  exception,  the  witness  dark  testified  that 
he  was  the  general  agent  and  inspector  of  the  Hartford  Insurance 
Company,  and  as  such  had  made  repeated  examinations  of  hazards 
of  burr  and  roller  mills.  He  was  then  asked  the  following  ques- 
tions: "State,  if  you  know,  the  usage  of  underwriters  respecting 
the  rates  charged  in  burr  flouring-mills  and  roller-mills;  are  the 
rates  the  same  or  different  ?" 

One  of  the  questions  to  be  determined  by  the  jury  was  whether  the 
substitution  by  the  appellee  of  the  roller  process  in  the  place  of  the 
burr  process  had  increased  risk.  The  witness  was  not  asked  to  giye 
his  opinion  as  an  expert  in  regard  to  the  risk,  but  to  prove  a  &ct, 
whether  insurance  companies  charged  the  same  or  different  rates  on 
burr  and  roller  mills.  We  do  not  mean  to  say  that  the  rates  of 
insurance  are  to  be  considered  a  dedsive  test  as  to  the  risk,  but  it 
was  evidence  to  go  to  the  jury  to  be  considered  in  connection  with 
other  facts,  in  determining  the  question  of  increase  of  risL  And  so 
with  regard  to  the  evidence  offered  in  the  second  and  third  excep- 
tions. The  witnesses  Clark  and  Bease  were  both  experts  and 
thoroughly  acquainted  with  the  practical  working  of  the  machinery 
used  in  the  manufacture  of  flour  by  the  burr  and  roller  processes, 
and  had  knowledge  of  the  details  of  the  workings  of  each.  They 
were  then  asked  the  following  question:  "State  the  physical  con- 
ditions or  facts  in  the  operation  of  burr  and  roller  flour-mills." 

The  jurors  were  not 'fillers,  nor  experts  in  the  manufacture  of 
flour,  and  if  they  were  to  determine  whether  or  nok  the  hazard  was 
increased  by  altering  the  mill  from  one  process  to  another,  they  were 
entitled  to  the  facts  connected  with  the  operation  of  both.  Joyce's 
case,  45  N.  Y.,  274;  Lyman's  case,  14  Allen,  335;  Luce's  case,  105 
Mass.,  298.    Judgment  affirmed. 
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SUPREME  COURT  OF  ALABAMA. 

December  Term,  1886-87. 


ALABAMA  GOLD  LIFE  INSURANCE  COMPANY^ 

MOBILE  MUTUAL  INSURANCE  COMPANY.* 

Instruction  to  find  for  the  company  as  a  matter  of  law  in  case  of  alleged*  mis- 
representation as  to  age  is  only  proper  where  the  evidence  is  clear  and 
positiTo  and  without  material  conflict.  But  even  in  the  absence  of  con- 
flict such  instruction  would  not  be  proper  if  the  conclusion  rested  on  an 
inference  from  which  the  jury  might  find  the  contrary. 

Statements  as  to  date  of  birth  in  proofs  of  death  may  be  corrected.  The 
burden  of  proving  the  falsity  of  the  representation  is  on  the  company. 

Instruction  to  find  for  the  company  should  be  given  when  there  is  insufficient 
evidence  to  prove  a  fact  essential  to  recovery. 

A  policy  taken  out  on  the  life  of  another  in  whom  there  is  no  insurable  inter- 
est, or  assigned  to  another  having  no  such  interest,  is  void. 

The  policy  provided  for  its  assignment  subject  to  proof  of  interest. 

Heldf  That  where  the  assignment  purpprts  on  its  face  to  be  a  purchase,  the 
burden  of  proving  interest  is  on  the  assignee. 

Action  on  policy  of  life  insurance. 

Messrs.  Overall  &  Bestob,  for  Appellant, 
R.  H.  Clabke,  Esq.,  Contra. 

Clopton,  J. 

The  Alabama  Gold  Life  Insurance  Company  issued,  February  14, 

I87I9  a  policy  of  insurance  in  the  sum  of  five  thousand  dollars  on 

the  life  of  James  L.  Steedman,  payable  to  the  assured  or  his  legal 

representatives.     On  July  18,  1882,  Steedman  assigned  the  policy  to 

*  opinion  filed,  Febriuury  16,  1887. 
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Charles  A-  Holt,  who  was  his  creditor.  The  company,  on  request  of 
Steedman  and  Holt,  issued,  July  23,  1883,  in  consideration  of  the 
surrender  of  this  policy,  a  paid-up  policy,  being  the  one  sued  on, 
payable  to  Holt,  "  assignee,  his  executors,  administrators,  or  assigns." 
The  latter  policy  was  assigned  by  Holt,  during  the  life  of  the  insured, 
to  appellant,  who  brought  the  present  suit,  Steedman  having  died 
March  4,  1884.  The  defendant  pleaded  the  general  issue,  and  a 
special  plea,  alleging  misrepresentation  as  to  age  and  date  of  birth. 
The  only  error  assigned  is  the  refusal  of  the  court  to  give,  on  request 
in  writing,  the  affirmative  charge  in  favor  of  the  defendant.  The 
right  to  such  charge  is  based  on  two  grounds;  the  absence  of  con* 
flict  in  the  testimony  respecting  age  and  date  of  birth,  and  the  want 
of  evidence  showing  an  insurable  interest. 

If  the  only  ground  on  which  to  rest  the  instruction,  was  the  effect 
of  the  evidence  relating  to  the  issue  of  misrepresentation,  there 
would  be  no  error  in  its  refusal  Such  charge  maybe  properly 
given,  when  the  evidence  is  clear  and  positive,  without  conflict  on 
any  material  point,  and  no  evidence  is  offered  by  the  other  party 
affecting  its  credibility  or  accuracy.  The  mere  want  of  conflict  is 
not  sufficient,  unless  only  legal  conclusions  can  be  drawn.  The 
affirmative  instruction  should  not  be  given,  though  the  evidence 
may  be  vdthoat  conflict,  and  direct  and  positive,  if  it  rests  in  infer- 
ence, and  the  jury  are  authorized  to  make  any  deduction,  or  draw 
any  inference,  which  would  be  fatal  to  the  right  of  recovery,  or  to 
the  defense,  as  the  case  maybe:  Luke  vs.  Calhoun  Co.,  52  Ala.,  116;. 
Fountain  vs.  Ware,  56  Ala.,  558. 

The  only  witness  who  testified  directly  to  the  time  of  birth  was 
Reuben  Steedman,  the  father  of  the  insured.  His  testimony  was 
taken  on  interrogatories,  to  which  was  attached  his  ex  parte  affidavit, 
procured  by  the  defendant  shortly  after  the  death  of  the  insured,  on 
the  face  of  which  it  is  apparent  an  alteration  had  been  made  in  the 
figures  designating  the  year  of  birth,  and  no  explanation  was  offered, 
how,  when,  or  by  whom  the  alteration  was  made.  Though  his  testi- 
mony is  positive  and  direct,  there  is  evidence  that  he  was  advanced 
in  years,  was  infirm,  and  his  memory  was  bad,  and  that  no  record 
was  kept  of  the  births  of  his  ten  children.  The  statement  of  the 
date  of  birth  in  the  proof  of  death  may  be  regarded  as  an  admission, 
subject  to  be  corrected  or  explained:  Conn.  Life  Ins.  Co.  vs. 
Schwenk,  94  U.  S.,  593.  Clover,  who  made  the  proof,  testified  to 
his  want  of  information,  the  manner  in  which  he  arrived  at  the  year 
of  birth,  and  that  it  was  inserted  in  the  proof  on  demand  of  the 
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agent  of  the  defendant,  to  whom  he  stated,  at  the  time,  he  did  not 
know  the  date  of  birth.  The  harden  of  proving  the  falsity  of  the 
representation  is  on  the  defendant:  Piedmont  &  Arlington  Life 
Ina  Co.  vs.  Ewing,  92  V.  S.,  377.  The  credibility  and  accuracy  of 
the  testimony,  and  its  sufficiency,  are  matters  for  the  determina- 
of  the  jury.  In  determining  these  questions,  they  were  authorized 
to  consider  the  evidence  relating  to  the  physical  and  mental  con- 
dition of  the  witness  at  the  time  of  testifying,  the  circumstances 
under  which  he  testified,  and  the  explanation  of  the  admission  in 
the  proof  of  death,  and  draw  inferences  in  regard  to  the  value 
and  accuracy  of  the  direct  and  positive  evidence.  The  effect  of 
the  charge  would  have  been  to  withhold  from  their  consideration 
the  explanatory,  qualifying,  and  invalidating  evidence,  and  to  in- 
struct them  that,  notwithstanding  its  truth,  the  testimony  of  the 
father  and  the  admission  in  the  proof  of  death  were  sufficient  to 
overcome  the  presumption  of  the  truth  of  the  representation. 

But  such  charge  should  be  given  when  there  is  a  want  of  evidence 
tending  to  prove  a  &ct  material  to  the  right  of  recovery:  Tyroe 
va  Lyon,  Murphy  &  Co.,  67  Ala,  1.  There  is  no  evidence  of  an  in- 
surable interest;  and  the  question  thus  raised  is,  whether  it  is  incum- 
bent on  the  assignee  of  a  policy  of  life  insurance,  the  assignment 
having  been  made  during  the  life  of  the  insured,  to  show  such 
interest,  to  entitle  him  to  recover  ?  The  doctrine  is  well  settled, 
that  a  policy  of  insurance  taken  out  by  one  person  on  the  life  of 
another,  in  which  he  has  no  insurable  interest,  is  repugnant  to  pub- 
lic policy  and  illegal  And  though  there  is  conflict  in  the  author- 
ities, it  may  be  regarded  as  established  by  this  court,  that  the 
assignment  of  a  policy  of  life  insurance  to  one  having  no  expectation 
of  benefit  or  advantage  from  the  continuance  of  the  life  of  the  in- 
sured, founded  on  relations  of  blood,  or  mairiage,  or  pecuniary — to 
one  who  is  interested  in  his  death  rather  than  his  life — ^is  obnox- 
ious to  all  the  objections  which  exist  to  the  issue  of  the  policy  origi- 
nally to  such  person:    Helmetag  v&  Miller,  76  Ala.,  183. 

The  policy  sued  on  contemplates  and  provides  in  terms  for  an 
assignment  It  is  made  payable  to  the  assured,  his  executors, 
administrators,  or  assigns.  Aiter  prescribing  the  mode  in  which  it 
may  be  assigned,  and  requiring  notice  thereof' to  be  filed  with  the 
company,  it  provides:  "  That  any  claim  against  this  company,  arising 
under  this  policy  by  any  assignee,  shall  be  subjected  to  proof  of 
interest^  and  said  assignee  shall,  in  no  event,  receive  from  said  com- 
pany any  amount  in  excess  of  the  amount  due  said  assignee  at  the 

VOL.  XV1.-28. 
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date  of  the  maturity  of  this  policy;  the  balance,  if  any,  reyerting  to 
this  company."  The  policy  and  the  assignment  constitute  a  con- 
tract, to  which  the  plaintiff  and  defendant  are  parties,  and  by  the 
terms  of  which  the  plaintiff  stipulated,  that  the  continuing  validity 
of  the  policy  should  be  conditioned  on  proof  of  interest,  and  that 
the  recovery  should  be  limited  to  the  amount  of  such  interest  But 
independent  of  these# provisions,  the  assignee  is  required  to  prove 
each  and  every  fact,  which  the  assured,  if  plaintiff,  would  be  required 
to  prove  in  order  to  maintain  an  action  on  the  policy;  aud  the 
assured  would  be  required  to  establish  an  interest  in  the  subject 
insured,  unless  the  statements  of  the  policy  are  prima  facie  suffi- 
cient. The  assignment,  on  its  face,  purports  to  be  a  purchase.  In 
such  case  there  is  no  presumption  of  an  insurable  interest.  As  with- 
out the  possession  of  such  interest,  the  policy  on  assignment 
becomes  a  wager-policy,  though  valid  in  its  inception;  the  burden 
is  cast  by  the  plea  of  the  general  issue  on  the  assignee  to  prove  such 
interest,  it  being  material  and  requisite  to  his  right  of  recovery: 
Greenhood  on  Public  Policy,  121,  238;  Singleton  vs.  Si  Louis  Mut. 
Ins.  Co.,  66  Mo.,  63;  Canfield  vs.  Watertown  Fire  Ins.  Co.,  55  Wis., 
419;  Ins.  Co.  vs.  Diggs,  8  Bax.,  563. 

It  is  contended,  however,  that  the  want  of  such  interest  is  matter 
of  defense,  in  avoidance  of  the  policy,  and  under  the  statute  must 
be  specially  pleaded.  The  statute  provides,  that  "  in  all  suits  where 
the  defendant  relies  on  a  denial  of  the  cause  of  action  as  set  forth 
by  the  plaintiff,  he  may  plead  the  general  issue,  and  in  all  other 
cases  the  defendant  may  briefly  plead  specially  the  matter  of 
defense."  Code,  1,876,  §  2,983.  The  construction  which  the  statute 
has  received  is,  that  the  plea  of  the  general  issue  casts  on  the  plaintiff 
the  onus  of  proving  every  material  allegation  of  the  complaint,  and 
limits  the  defense  to  evidence  in  disproof;  but  matter  in  avoidance 
must  be  specially  pleaded.  It  does  not  reheve  the  plaintiff  from 
proof  of  any  fact  which  is  an  essential  constituent  of  his  cause  of 
action:  Petty  vs.  DiU,  53  Ala.,  641.  At  common  law,  in  an  action 
on  a  policy  of  insurance,  the  declaration  must  allege  the  plaintiff's 
interest  in  the  subject  insured.  While  the  common-law  rules  of 
pleading  have  been  modified,  and  in  some  aspects  abrogated,  by 
statute,  and  any  pleading  which  conforms  substantially  to  the  pre- 
scribed forms  is  sufficient,  the  statutory  forms  are  considered  and 
treated  as  virtually  containing,  though  in  many  instances  by  the 
averment  of  a  legal  conclusion,  aU  the  allegations  of  facts  requisite 
to  setting  forth  a  good  and  valid  cause   of  action  which  it  is  in- 
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cmnbent  on  the  plamtiff  to  prove,  as  if  formally  averred.  There 
being  no  form  of  a  complaint  on  a  policy  of  life  insurance,  a  com- 
plaint in  such  action  is  sufficient,  if  it  conforms  substantially  to  the 
statutory  form  on  a  policy  of  marine  insurance,  and  in  addition,  when 
appropriate  to  the  form  of  a  complaint  on  a  dependent  covenant  or 
agreement:    Brooklyn  Life  Ins.  Co.  vs.  Bledsoe,  52  Ala.,  538. 

When  the  suit  is  by  the  assured,  the  averment  that  the  defendant 
insured  against  loss  or  injury,  contained  in  the  form  of  a  complaint 
on  a  policy  of  marine  insurance,  is  the  equivalent  prima  facie  of  an 
averment  of  insurable  interest:  Conn.  Fire  Ins.  Co.  vs.  Capital 
City  Ins.  Co.  (MSS.),  Ala.,  Dec  Term,  1886-87.  But  it  will  not  be 
so  regarded  when  the  action  is  brought  by  an  assignee.  In  such 
case  conformity  to  the  form  merely  is  not  sufficient.  Neither  the 
statutory  forms  nor  the  statutory  rules  of  pleading  dispense  with  the 
allegations  requisite  to  show  a  legal  and  substantial  cause  of  action 
and  a  right  to  maintain  the  suit  in  his  own  name.  Whether  the 
averment  that  the  policy  is  the  property  of  the  plaintiff  is  the  equiv- 
alent of  these  allegations  we  do  not  decide,  no  objection  being  made 
to  the  complaint 

It  is  further  insisted  that  by  the  twenty-ninth  rule  of  practice  in 
the  circuit  courts,  the  plaintiff  is  not  required  to  prove  an  insurable 
interest,  unless  disputed  by  plea  verified  by  affidavit.  The  rule 
provides  that  when  an  action  is  brought  by  an  assignee  or  transferee 
of  a  contract  for  the  payment  of  money,  the  defendant  shall  not  dis- 
pute the  interest  of  the  plaintiff  in  such  contract,  and  his  right  to 
maintain  such  action,  except  by  a  verified  plea.  The  rule  relates  to 
a  denial  of  the  plaintiff's  ownership  or  property  in  a  contract,  the 
vahdity  or  legality  of  which  is  not  destroyed  or  affected  by  a  trans- 
fer under  whatever  circumstances,  or  to  whatever  person  made — 
where  notwithstanding  the  transfer  or  assignment  the  contract  con- 
tinues in  force.  But  where  an  interest  or  other  thing  is  essential,  on 
the  happening  of  a  contingency  to  preserve  the  legahty  of  the  con- 
tract, and  to  maintain  it  in  force  and  effect,  for  instance,  when  a  pol- 
icy becomes  illegal  by  its  assignment  unless  supported  by  an 
insurable  interest,  the  defendant  is  not  required  to  deny  the  exist- 
ence of  such  interest,  which  is  to  deny  the  legality  of  the  contract  by 
a  verified  plea.  Whenever  it  appears  that  the  contract  sued  on  vio- 
lates the  law  and  public  policy,  and  is  in  contravention  of  good 
morals,  the  court  is  compelled  by  the  highest  considerations  to  refuse 
to  enforce  it,  and  the  objection  cannot  be  obviated  or  waived  by  any 
rule  of  pleading :  Oscanyan  va  Arms  Co.,  103  XJ.  S.,  266. 
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Though  the  rule  may  operate  to  prevent  the  defendant  to  dispute 
the  factum  of  the  assignment,  or  the  mere  ownership  of  the  plaintiff, 
except  by  a  sworn  plea,  it  does  not  operate  to  prevent  the  defendant  to 
dispute  the  existence  of  the  interest,  on  which  the  legality  of  the  policy 
depends,  without  such  plea.  The  difference  consists  in  the  distinc- 
tion between  ownership  and  legality.  Were  the  policy  assignable  as 
any  ordinary  chose  in  action,  though  the  assignee  possesses  no  in- 
surable interest,  or  had  it  been  assigned  after  the  death  of  the  in- 
sured, the  rule  would  have  been  applicable.  But  neither  the 
statutory  rule  of  pleading,  nor  the  rule  of  practice  exempts  the 
plaintiff  from  proving  any  &ct  material  and  essential  to  a  vaUd  and 
legal  contract. 

From  the  principle  that  the  policy  is  void  unless  the  plaintiff  has 
an  insurable  interest,  the  conclusion  necessarily  results  that  such  in- 
terest is  a  constituent  part,  an  essential  element  of  the  cause  of  ac- 
tion set  forth  in  the  complaint,  and  that  the  general  issue  casts  on 
the  plaintiff  the  burden  and  necessity  of  showing  the  possession  of 
such  interest  For  the  want  of  any  evidence  tending  to  prove  this 
material  fact,  the  affirmative  charge  shoidd  have  been  given. 

Beversed  and  remanded. 
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UNITED  STATES  SUPREME  COURT. 
OoTOBEB  Tebh,  1886. 


In  Error  to  the  Circuit  Court  of  the  United  States,  Northern   District  of 

lUinoiis, 


ACCIDENT  mS.  CO.  OF  NORTH  AMERICA  » 

/ 

vs.  ^ 

LORETTA  M.  CRANDAL.*  / 

The  policy  insnred  against  ''bodily  i^iuries  effected  through  external,  acci- 
dental, and  Tiolent  means  within  the  intent  and  meaning  of  the  contract 
and  the  conditions  hereunto  annexed."  Among  the  conditions  it  was  pro- 
yided  that  **thi8  insurance  shall  not  extend  to  death  or  disability  which 
may  have  been  caused  wholly  or  in  part  by  bodily  infirmities  or  disease,  or 
by  suicide  or  self-inflicted  injuries. 

HM.  That  death  resulting  from  hanging  one's  self  while  insane  was  not  charge- 
able to  bodily  infirmities  or  disease  or  suicide  or  self-inflicted  injuries,  and 
the  policy  was  liable. 

Pry  &  Babb  &  Geo.  S.  House, /or  Defendant  in  Error. 

Gray,  J. 

This  was  an  action  against  an  accident  insurance  company  upon  a 
policy  beginning  thus: — 

*'  In  consideration  of  the  warranties  made  in  the  application  for 
this  insurance,  and  of  the  sum  of  fifty  dollars,  this  company  hereby 
insures  Edward  M.  Crandal,  by  occupation,  profession,  or  employ- 
ment a  president  of  the  Crandal  Manufacturing  Ck)mpany,"  in  the 
sum  of  ten  thousand  dollars  for  twelve  months,  ending  May  23, 1885, 
payable  to  his  wife,  the  original  plaintiff,  "  within  thirty  days  after 
sufficient  proof  that  the  insured  at  any  time  within  the  continuance 

*  Deoitlon  rendered,  March  7, 1887. 
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of  this  policy  shall  have  suatamed  bodily  injuries,  efTected  through 
external,  accidental,  and  violent  means  within  the  intent  and  mean- 
ing of  this  contract  and  the  conditions  hereunto  annexed,  and  such 
injuries  alone  shall  have  occasioned  death  within  ninety  days  from 
the  happening  thereof;  or,  if  the  insured  shall  sustain  bodily  injuries 
by  means  as  aforesaid,  which  shall,  independently  of  all  other  causes^ 
immediately  and  wholly  disable  and  prevent  him  from  the  prosecu- 
tion of  any  and  every  kind  of  business  pertaining  to  the  occupation 
under  which  he  is  insured,  then,  on  satisfactory  proof  of  such  in- 
juries, he  shall  be  indemnilied  against  loss  of  time  caused  thereby  in 
the  sum  of  fifty  dollars  per  week  for  such  period  of  continuous  total 
disability  as  shall  immediately  follow  the  accident,  and  injuries  as 
aforesaid,  not  exceeding,  however,  twenty-six  consecutive  weeks  from 
the  time  of  the  happening  of  such  accident" 

Then  followed  certain  conditions,  the  material  part  of  which  was 
as  follows:  ''Provided,  always,  that  this  insurance  shall  not  extend 
to  hernia,  nor  to  any  bodily  injury  of  which  there  shall  be  no  external 
and  visible  sign;  nor  to  death  or  disability  which  may  have  been 
caused  wholly  or  in  part  by  bodily  infirmities  or  disease,  or  by  the 
taking  of  poison,  or  by  any  surgical  operation  or  medical  or  mechan- 
ical treatment;  and  no  claim  shall  be  made  under  this  policy  when  the 
death  or  injury  may  have  been  caused  by  dueling,  fighting,  wrestling, 
unnecessary  lifting,  or  by  over-exertion,  or  by  suicide,  or  by  freezing, 
or  sunstroke,  or  self-inflicted  injuries." 

The  application  was  signed  by  the  assured,  and  began  as  fol- 
lows:— 

"The  undersigned  hereby  applies  for  a  policy  of  insurance  against 
bodily  injuries  effected  through  external  and  accidental  viotence,  said 
policy  to  be  based  upon  the  following  statement  of  facts,  which  I 
hereby  warrant  to  be  true." 

The  rest  of  the  application  consisted  of  fifteen  numbered  para- 
graphs, stating  the  name,  age,  residence,  and  occupation  of  the  ap- 
plicant, the  amount,  term,  and  payee  of  the  poUcy  applied  for;  affirm- 
ing that  he  had  never  been  "  subject  to  fits,  disorders  of  the  brain, 
or  any  bodily  or  mental  infirmity,"  that  he  had  not  in  "  contempla- 
tion any  special  journey  or  any  hazardous  undertaking,"  and  that  his ' 
habits  of  life  are  correct  and  temperate;"  and  expressing  his  under- 
standing of  the  effect  of  the  insurance  in  several  particulars,  the  last 
of  which  was  as  follows: — 

"  15.  I  am  aware  that  this  insurance  will  not  extend  to  hernia,  nor 
to  any  bodily  injury  of  which  there  shall  be  no  external  and  visible 
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sign,  nor  to  any  bodily  injury  happening  directly  or  indirectly  in 
consequence  of  disease,  nor  to  death  or  disability  caused  wholly  or 
in  part  by  bodily  infirmities  or  by  disease,  or  by  the  taking  of  poison^ 
or  by  any  surgical  operation  or  medical  or  mechanical  treatment,  nor 
to  any  case  except  when  the  accidental  injury  shall  be  the  proximate 
and  sole  cause  of  disability  or  death." 

The  assured  died  July  7,  1884;  and  the  plaintiff  soon  afterward 
gave  to  the  defendant  written  notice  and  proofs  of  the  death,  which 
stated  that  the  assured,  while  temporarily  insane,  hanged  himself 
with  a  pair  of  suspenders  attached  to  a  door-knob  in  his  bed-room. 

At  the  trial  the  plaintiff  introduced  evidence  that  the  death  of  the 
assured  was  caused  by  strangulation  from  him  so  hanging  himself; 
and,  against  the  defendant's  objection  and  exception,  was  permitted 
to  introduce  evidence  tending  to  show  that  he  was  insane  at  the  time. 
At  the  close  of  the  plaintiff's  evidence,  the  defendant  moved  the 
court  to  instruct  the  jury  that  under  the  law  and  the  evidence  in  the 
case,  the  plaintiff  was  not  entitled  to  recover.  The  court  overruled 
the  motion,  and  the  defendant  excepted.  The  defendant  then  intro- 
duced evidence,  and  the  case  was  argued  to  the  jury. 

The  jury,  under  instructions  to  which  no  exception  was  taken,  and 
in  answer  to  specific  questions  from  the  court,  returned  a  special 
verdict  that  Edward  M.  Crandal  made  the  application;  that  the  de- 
fendant issued  the  pohcy;  that  the  premiums  were  fully  paid,  and 
the  policy  was  in  force  at  the  time  of  his  death ;  that  he  hanged  him-  . 
self  on  July  7,  1884,  and  thereof  died  on  the  same  day;  that  he  was 
insane  at  the  time  of  his  act  of  self-destruction;  and  that  due  notice 
and  proof  of  death  were  given  to  the  defendant;  and,  according  to 
what,  up6n  these  facts,  the  opinion  of  the  court  in  mattter  of  law 
might  be,  found  for  the  plaintiff  in  the  full  amount  of  the  poHcy,  or 
for  the  defendant. 

The  court  overruled  a  motion  for  a  new  trial,  and  rendered  judg- 
ment on  the  verdict  for  the  plaintiff.  The  defendant  sued  out  this 
writ  of  error. 

The  refusal  of  the  court  to  instruct  the  jury,  at  the  dose  of  the 
plaintiff's  evidence,  that  she  was  not  entitled  to  recover,  cannot  be 
assigned  for  error,  because  the  defendant  at  the  time  of  requesting 
such  an  instruction  had  not  rested  its  case,  but  afterward  went  on 
and  introduced  evidence  in  its  own  behalf:  Grand  Trunk  Bailway 
vs.  Cummings,  106  U.  S.,  700;  Bradley  vs.  Poole,  98  Mass.,  169.  The 
subsequent  instructions  to  the  jury  were  not  excepted  to.  No  error 
is  assigned  in  the  previous  rulings  upon  evidence,  except  in  the  ad- 
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mission,  against  the  defendant's  objection  and  exception,  of  evidence 
tending  to  prove  the  insanity  of  the  assured.  The  only  other  matter 
open  upon  this  record  is  whether  the  judgment  for  the  pladntifT  is 
supported  bj  the  special  verdict,  which  finds  that,  while  the  policy 
was  in  force,  the  assured  died  bj  hanging  himself,  being  at  the  time 
insane,  and  that  due  notice  and  proof  of  death  were  afterward  given. 

The  single  question  to  be  decided,  therefore,  is,  whether  a  policy 
of  insurance  against  "  bodily  injuries,  effected  through  external,  ac- 
cidental, and  violent  means,"  and  occasioning  death  or  complete  dis- 
ability to  do  business,  and  providing  that  ''this  insurance  shall  not 
extend  to  death  or  disability  which  may  have  been  caused  wholly  or 
in  part  by  bodily  infirmities  or  disease,  or  by  suicide,  or  self-inflicted 
injuries,"  covers  a  death  by  hanging  one's  self  while  insane. 

The  decisions  upon  the  effect  of  a  policy  of  life  insurance,  which 
provides  that  it  shall  be  void  if  the  assured  "  shall  die  by  suicide,"  or 
**  shall  die  by  his  own  hand,"  go  far  toward  determining  this  ques- 
tion. .This  court,  on  full  consideration  of  the  conflicting  authorities 
upon  that  subject,  has  repeatedly  and  uniformly  held  that  such  a 
provision,  not  containing  the  words  "  sane  or  insane,"  does  not  in- 
clude a  self-killing  by  an  insane  person,  whether  his  unsoundness  of 
mind  is  such  as  to  prevent  him  from  understanding  the  physical 
nature  and  consequences  of  this  act,  or  only  such  as  to  prevent  him, 
while  foreseeing  and  premeditating  its  physical  consequences,  from 
understanding  its  moral  nature  and  aspect:  Life  Ins.  Co.  va  Terry, 
15  Wall,  580;  Bigelow  vs.  Berkshire  Ins.  Co.,  93  U.  S.,  284;  Insur- 
ance Co.  vs.  Bodel,  95  U.  S.,  232 ;  Manhattan  Ins.  Co.  vs.  Broughton, 
109  U.  S.,  121.  In  the  last  case,  which  was  one  in  which  the  assured 
hanged  himself  while  insane,  the  court,  repeating  the  words  used  by 
Mr.  Justice  Nelson,  when  chief-justice  of  New  York,  said  that  "  self- 
destruction  by  a  fellow-being  bereft  of  reason  can  with  no  more  pro- 
priety be  ascribed  to  the  act  of  his  own  hand  than  to  the  deadly 
instrument  that  may  have  been  used  by  him  for  the  purpose,"  and 
"  was  no  more  his  act,  in  the  sense  of  the  law,  than  if  he  had  been 
impelled  by  irresistible  physical  force."  109  TJ.  S.,  132;  Breasted  vs. 
Farmers'  Loan  &  Trust  Co.,  4  Hill,  73.  In  a  like  case.  Vice  Chan- 
cellor Wood  (since  Lord  Chancellor  Hatherly)  observed,  that  the 
deceased  was  "  subject  to  that  which  is  really  just  as  much  an  acci- 
dent as  if  he  had  fallen  from  the  top  of  a  house:"  Horn  vs.  Anglo- 
Australian  Ins.  Co.,  30  Law  Journal  (N.  S.),  Ch.  511;  s.  c,  7  Jurist 
(N.  S.),  673.  And  in  another  case,  Chief  Justice  Appleton  said,  that 
''  the  insane  suicide  no  more  dies  by  his  own  hand  than  the  suicide 
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by  mistake  or  accident,"  and  that,  under  such  a  policy,  *'  death  by 
the  hands  of  the  insured,  whether  by  accident,  mistake,  or  in  a  fit  of 
insanity,  is  to  be  governed  by  one  and  the  same  rule:"  Esterbrook 
vs.  Union  Ins.  Co.,  54  Maine,  224,  227,  229. 

Many  of  the  cases  cited  for  the  plaintiff  in  error  are  inconsistent 
with  the  settled  law  of  this  court,  as  shown  by  the  decisions  above 
mentioned. 

In  this  state  of  the  law,  there  can  be  no  doubt  that  the  assured  did 
not  die  "by  suicide,"  within  the  meaning  of  this  policy;  and  the 
same  reasons  are  conclusive  against  holding  that  he  died  by  "self- 
inflicted  injuries."  If  "self-HQing,"  "suicide,"  "dying  by  his  own 
hand,"  cannot  be  predicated  of  an  insane  person,  no  more  can  "  self- 
inflicted  injuries,"  for  in  either  case  it  is  not  his  act. 

Nor  does  the  case  come  within  the  clause  which  provides  that  the 
insurance  shall  not  extend  to  "  death  or  disability  which  may  have 
been  caused  wholly  or  in  part  by  bodily  infirmities  or  disease." 

If  insanity  could  be  considered  as  coming  within  this  clause,  it 
would  be  doubtful,  to  say  the  least,  whether,  under  the  rule  of  the 
law  of  insurance  which  attributes  an  injury  or  loss  to  .its  proximate 
cause  only,  and  in  view  of  the  decisions  in  similar  cases,  the  insanity 
of  the  assured,  or  anything  but  the  act  of  hanging  himself,  could  be 
held  to  be  the  cause  of  his  death:  Scheffer  vs.  BaHroad  Co.,  105 
U.  S.,  249,  252;  Trew  vs.  Kail  way  Passengers'  Assurance  Co.,  5  H. 
&  N.,  211,  and  6  H.  &  N.,  839  and  845;  Keynolds  va  Accidental  Ins. 
Co.,  22  Law  Times  (N.  S.),  820;  Winspear  vs.  Accident  Ina  Co.,  42 
Law  Times  (N.  S.),  900;  affirmed,  6  Q.  B.  D.,  42;  Lawrence  va  Acci- 
dental Ins.  Co.,  7  Q-  B.  D.,  216,  221;  Scheiderer  vs.  Travelers  Ins. 
Co.,  58  Wisconsin,  13. 

But  the  words  "  bodily  infirmities  or  disease  "  do  not  include  in- 
sanity. Although,  as  suggested  by  Mr.  Justice  Hunt  in  Life  Ins. 
Co.  va  Terry  (15  Wall.,  589),  insanity  or  unsoundness  of  mind  often, 
if  not  always,  is  accompanied  by,  or  results  from,  disease  of  the 
body,  still,  in  the  common  speech  of  mankind,  mental  are  distin- 
guished from  bodily  diseasea  In  the  phrase  "  bodily  infirmities  or 
disease,"  the  word  *' bodily  "  grammatically  applies  to  " disease,'  as 
well  as  to  "infirmities;"  and  it  cannot  but  be  so  applied  without 
disregarding  the  fundamental  rule  of  interpretation,  that  policies  of 
insurance  are  to  be  construed  most  strongly  against  the  insurers, 
who  frame  them.  The  prefix  of  "  bodily  "  hardly  aflfects  the  mean- 
ing of  "  infirmities  "  and  it  is  difficult  to  conjecture  any  purpose  in 
inserting  it  in  this  proviso,  other  than  to  exclude   mental  disease 
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from  the  enumeration  of  the  causes  of  death  or  disability,  to  which 
the  insurance  does  not  extend. 

In  the  argument  for  the  plaintiff  in  error,  some  stress  was  laid  on 
the  fact  that  the  concluding  paragraph  of  the  application  differs  in 
form  of  expression,  so  as  to  include  mental  as  well  as  bodily  diseasea 
It  is  by  no  means  dear  that  this  is  so;  but  if  it  were,  it  would  not 
affect  the  case.  The  whole  appHcation  is  not  made  part  of  the  con- 
tract, and  the  only  mention  of  it  in  the  policy  is  in  the  opening 
words,  ''  In  considf^ration  of  the  warranties  made  in  the  application 
for  this  insurance."  This  does  not  include  all  the  statements  in 
the  application,  but  only  those  which  are  warranties.  Some  oi 
them  may  be;  others  clearly  are  not  The  statements  as  to  the  age^ 
occupation,  previous  state  of  health  and  present  habits  of  the  as- 
sured, and  as  to  his  other  insurance,  may  be  warranties  on  hie 
part  Those  as  to  the  amount,  terms,  and  payee  of  th«  policy  ap- 
plied for,  certainly  are  not.  The  statements  expressing  his  under- 
standing of  what  will  be  the  effect  of  the  insurance  are  statemente 
not  of  fact,  bufc  of  law,  and  cannot  control  the  legal  construction  oi 
the  pohcy  afterward  issued  and  accepted. 

The  death  of  the  assured  not  having  been  the  effect  of  any  cause 
specified  in  the  proviso  of  the  pohcy,  and  not  coming  within  anj 
warranty  in  the  application,  the  question  recurs,  whether  it  is  within 
the  general  words  of  the  leading  senbence  of  the  policy  by  which  he 
is  declared  to  be  insured  "  against  bodily  injuries  effected  through 
external,  accidental,  and  violent  means."  This  sentence  does  not, 
like  the  proviso,  speak  of  what  the  injury  is  "  caused  by,"  but  ii 
looks  only  to  the  "  means  "  by  which  it  is  effected.  No  one  doubte 
that  hanging  is  a  violent  meaiis  of  death.  As  it  effects  the  bodj 
from  without  it  is  external,  just  as  suffocation  by  drowning  wae 
held  to  be  in  the  cases  of  Trew,  Reynolds,  and  Winspear,  above 
cited.  And,  according  to  the  decisions  as  to  suicide  under  policiefi 
of  life  insurance,  before  referred  to,  it  cannot,  when  done  by  an  in- 
sane person,  be  held  to  be  other  than  accidental 

The  result  is,  that  the  judgment  of  the  circuit  court  in  favor  oi 
the  plaintiff  was  correct  and  must  be  affirmed. 
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:EME    judicial    court  of    MASSACHUSETTS, 


BATCHELLER 


vs. 


sierciaij  union  ASS'E  co.*J 

nee  that  A  built  a  schoolhoiise  under  a  written  contract,  and,  after  the 
tking  of  the  contract,  bought  the  land  upon  which  the  house  was  built, 
ving  promised  to  do  so  if  the  town  would  vote  to  locate  it  there ;  that  it 
ks  used  by  the  town  as  a  schoolhouse  ;  and  that  A  participated  in  town 
^etiiigs  at  which  it  was  voted  to  raise  money  for  the  purpose  of  insurinj^ 
—is  sufficient  to  warrant  the  submission  to  the  jury  of  the  question 
lether,  as  between  A  and  the  town,  it  belonged  to  the  latter  as  personiil 
operty. 

ntract  on  an  insurance  policy  upon  a  schoolhouse.  The  de- 
I  relied  on  was  that  the  insured  had  no  insurable  interest.  The 
tiff,  Betsey  A.  Batcheller,  was  the  wife  of  Horace  Batcheller,  of 
m.  Prior  to  September,  1875,  a  schoolhouse  in  school  district 
f,  in  Sutton,  was  burned,  and  the  school  for  that  district  had 
thereafter  kept  in  the  house  of  plaintiff's  husband.  Measures 
taken  to  rebuild  or  build  a  new  schoolhouse  in  said  districts 
several  meetings  were  held,  at  which  sundry  votes  were  passed 
rding  the  building  of  the  new  schoolhouse,  until,  February-  26, 
,  it  was  voted  that  the  building  committee  report  "the  lowest 
er  on  a  schoolhouse."  The  committee  reported  Horace  Batch- 
as  the  lowest  bidder,  and  he  stated  in  said  meeting  that  the  bid 
ade  was  $748.  A  contract,  the  material  parts  of  which  appear 
e  opinion,  was  thereupon  drawn  up,  which  was  executed  by  the 
nittee  of  the  district  and  said  Horace  Batcheller,  under  seal^ 
d  February  28,  1876.  At  the  meeting  of  February  26th  it  was 
i  on  motion  of  Horace  Batcheller,  "  to  get  the  schoolhouse  in- 

>etal<«  rendered,  February  23, 1887.— From  NorthtoetUm  Reporter, 
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sured  as  soon  as  completed."  After  several  meetings  it  was  finallj 
voted,  on  March  16,  1876,  in  accordance  with  the  express  desire  of 
Mr.  Batcheller,  ''to  change  the  location  of  the  schoolhouse  lot," 
and  ''  to  locate  the  lot  on  P.  Johnson's  land,  west  of  Widow  Kelley's;" 
the  last  location  being  the  one  advocated  by  Batcheller,  and  the  one 
agreed  upon  by  him  and  the  committee  of  the  district,  and  the  one 
upon  which  the  schoolhouse  was  actuaUy  built  It  also  appeared 
that  Batcheller  was,  on  or  before  May  16,  1876,  paid  by  the  district 
the  whole  contract  price  for  building  the  schoolhouse,  which  had 
been  finished  in  1876,  and  which  was  continually  occupied  by  the 
district  from  that  time  until  the  existence  of  the  district  was  termi- 
nated by  the  general  act  of  the  legislature  abolishing  school  dis- 
tricts in  1882,  after  which  the  town  of  Sutton  occupied  the  building 
uninterruptedly  for  the  regular  terms  of  school,  including  the  term 
ending  in  the  latter  part  of  February,  1884.  Evidence  tended  to 
show  that  in  1877  Batcheller  gave  a  receipt  for  the  contract  price, 
dated  May  16,  1876.  On  the  fifth  of  March,  1881,  as  the  record  put 
in  the  case  showed,  at  a  legal  meeting  and  under  an  appropriate 
article  in  the  warrant,  the  district  voted  to  raise  $25  for  insurance 
and  repairs,  and  the  evidence  tended  to  show  that  this  insurance  ap- 
plied to  the  schoolhouse  in  question;  that  Batcheller  was  present  at 
the  meeting,  engaged  in  the  discussion  as  to  what  company  the  dis- 
trict had  better  insure  in,  and  subsequently  had  a  conversation  with 
one  Morse  in  regard  to  calling  a  new  meeting  to  change  the  insur- 
ance company.  The  evidence  further  tended  to  show  that  at  the 
time  Batcheller  was  advocating  a  change  of  location  of  the  school- 
house  to  the  spot  where  it  was  finally  built,  which  was  near  his 
house,  he  was  not  the  owner  of  the  land  upon  which  the  house  was 
built,  but  that  it  was  owned  by  Pliny  F.  Johnson;  that  Batcheller 
made  a  proposition  in  a  meeting  assembled,  and  also  to  the  commit- 
tee who  had  been  empowered  by  the  district  to  build  the  school- 
house,  that  if  they  would  change  the  location,  and  locate  the  school- 
house  upon  Johnson's  land,  where  it  was  in  fact  built,  he  would 
build  the  same  for  $748,  and  ^ould  give  the  district  the  land.  After 
the  vote  to  locate,  and  the  entering  upon  a  contract  with  the  town, 
to  wit,  on  April  26,  1876,  Batcheller  purchased  the  land  upon  which 
the  schoolhouse  was  located  from  said  Johnson,  and  took  a  deed 
thereof  to  himself.  There  was  also  evidence  that  Batcheller  caused 
a  deed  of  the  lot  to  be  prepared,  by  which  he  conveyed  the  land  to 
school  district  No.  7,  contemporaneously  with  or  shortly  after  the 
conveyance  by  Johnson  to  him.    This  deed  was  never  delivered,  but 
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there  was  testimony  that  Batcheller  then  'and  afterwards  said  that 
he  should  deliver  the  deed  if  the  school  district  continued,  but  that 
if  the  school  district  were  abolished,  and  the  town  became  charged 
with  the  maintenance  of  schools,  he  ahoidd  not  deliver  the  deed. 
The  schoolhonse  was  constructed,  as  buildings  ordinarily  are,  on  a 
firm  and  permanent  foundation  set  in  earth,  and  not  on  posts  or 
wooden  blocks.  There  was  also  evidence  that  Batcheller  offered  the 
school  building  for  sale  at  public  auction,  March  22,  1884.  On 
March  4, 1884,  he  effected  the  insurance  in  question  with  the  defend- 
ant^ company  by  a  policy  conforming  to  the  Massachusetts  standard 
policy  of  insurance,  $800  on  his  new,  frame,  schoolhouse  building 
and  furniture.  Evidence  further  tended  to  show  that  Batcheller 
moved  the  school  furniture  from  the  building  to  his  own  bam,  at 
his  own  house;  that  the  inhabitants  of  Sutton  thereupon  brought  a 
bill  in  equity  in  the  supreme  judicial  court  seeking  to  restrain 
Batcheller  from  any  further  interference  with  the  schoolhouse;  that 
at  the  hearing  for  a  preliminary  injunction  held  on  April  4.  1884, 
an  injunction  pendente  lite  wa^  granted  against  Batcheller  restrain- 
ing him  from  interfering  with  the  building,  and  a  mandatory  injunc- 
tion requiring  him  to  restore  at  once  the  furniture  to  the  building 
until  further  order  of  the  court  On  the  morning  of  April  6,  1884 
the  schoolhouse  was  burned,  and  the  inhabitants  of  Sutton,  unwill- 
ing to  even  rebuild  upon  that  site,  and  not  caring  to  prosecute  any 
claims  to  the  land  after  the  building  was  burned  off  of  it,  consented 
to  a  decree  **  bill  dismissed  "  to  dispose  of  the  case.  It  was  offered 
to  be  shown  by  the  defendant  that  the  town  insured  the  school- 
house  building  at  that  time,  in  the  Fitchburg  Mutual  Insurance 
Company,  and  had  since  been  paid  by  the  insurance  company  the 
insurance  on  the  building;  but  this  evidence  was  excluded  by  the 
court 

At  the  trial  in  the  superior  court,  before  Hammond,  J.,  the  defend- 
ant claimed,  that  upon  the  facts  there  was  a  question  for  the  jury 
whether  or  not  there  was  any  such  agreement  between  Batcheller 
and  school-district  No.  7  as  made  the  schoolhouse  the  personal 
property  of  the  district,  while  Batcheller  held  the  title  to  the  land, 
or  until  the  time  of  the  fire.  The  court  being  of  opinion  that,  upon 
the  facts  offered  in  evidence,  the  jury  would  not  be  justified  in  find- 
ing that  the  schoolhouse  was  personal  property  as  between  Batch- 
eller and  the  town,  ruled  that  there  was  an  insurable  interest  in  the 
plaintifT,  she  being  the  legal  owner  of  both  the  land  and  the  school- 
house  at  the  time  of  the  time  of  the  assignment  of  the  poUcy  to  her. 


Digitized  by  LjOOQ IC 


366  Beport  of  Decisions,  [-May, 

and  at  the  time  of  the  fire;  and,  it  being  admitted  that  the  value  of 
the  property  insured  was  not  less  than  the  amount  of  the  insurance, 
directed  a  verdict  for  the  plaintiff  for  the  amount  insured,  and  in- 
terest, which  verdict  was  taken.  To  this  ruling  the  defendant  ex- 
cepted, and  the  presiding  judge  rex>orted  the  case  for  the  determin- 
ation of  the  supreme  judicial  court. 

W.  S.  B.  Hopkins,  for  Defendant, 

It  may  be  generally  stated  that  in  order  to  give  a  building  an- 
nexed to  the  soil  permanently  the  character  of  the  personalty,  there 
must  exist  some  understanding  or  agreement  between  the  owner  of 
the  soil  and  the  owner  of  the  building,  but  that  such  agreement 
need  not  be  expressed,  but  may  be  implied  from  the  circumstances, 
is  a  well-estabUshed  principle  of  law :  Murphy  vs.  Marland,  8  Gush., 
575-578;  First  Parish  vs.  Jones,  id.,  184,  190;  Oakman  vs.  Dorches- 
ter Mut.  Fire.  Ins.  Co.,  98  Masa,  57.  It  is  to  be  observed  that  Batch- 
eller  had  not  sold  this  land  to  the  district,  and  given  them  a  bond  to 
convey.  He  did  not  own  it  himself  when  he  induced  the  district  to 
locate  its  schoolhouse  there,  and  promised  that  if  they  would  do  so 
he  would  give  them  the  land,  and  would  build  the  schoolhouse  at  a 
fixed  and  moderate  price.  See  Wood  vs.  Hewett,  8  Q.  B.,  913,  917, 
918;  Lancaster  vs.  Eve,  5  C.  B.  (N.  S.),  717;  Goff  vs.  O'Conner,  16 
HL,  421.  In  Cooper  vs.  Adams  (6  Cush.,  87)  the  court  say  that  there 
was  no  evidence  to  prove  that  the  houses  were  even  intended  to  be 
held  as  personal  property.  See,  also,  Bussell  vs.  Bichards,  10  Me., 
429;  Wells  vs.  Banister,  4  Mass.,  514;  Howard  vs.  Fessenden,  14 
Allen,  124;  Dame  vs.  Dame,  38  N.  H.,  429;  Pope  vs.  SkinMe,  45  N. 
J.  Law,  39;  Little  vs.  Willford,  31  Minn.,  173,  17  N.  W.  Bep.,  282; 
Central  Branch  B.  Co.  vs.  Fritz,  20  Kan.,  430.  That  this  agreement, 
that  a  building  shall  be  personalty,  may  be  shown  by  inference 
from  a  subsequent  recognition  of  rights  which  can  only  result  from 
the  existence  of  such  an  agreement,  is  recognized:  Morris  vs. 
French,  106  Mass.,  326.  Batcheller  has  been  paid  for  this  building; 
has  given  his  receipt  in  full.  He  knew  it  was  insured  for  the  town. 
He  attempted  to  swindle  this  insurance  company  by  insuring  for 
himself.  Shall  he  be  paid  twice  for  it  ?  Indeed,  the  defendant  of- 
fered to  show  that  the  building  was  insured  at  the  time  of  the  fire 
for  the  town,  in  pursuance  of  the  same  policy  of  insuring  it  for  the 
public  corporation  inaugurated  by  Mr.  Batcheller  at  the  time  of  its 
erection,  and  indorsed  by  him  subsequently  in  the  Fitchburg  Com- 
pany, and  that  the  loss  had  been  paid  for  to  the  town.    This  evi- 
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donee,  it  seems  to  us,  should  have  been  admitted,  and  the  exception 
to  its  rejection  is  well  taken.  If  admitted,  it  would  raise  the  ques- 
tion, shall  this  building  be  paid  for  three  times,  instead  of  two? 
If  the  building  was  personalty  between  the  owner  of  the  soil  and 
the  public  corporation,  Mr.  Batcheller  had  no  insurance  interest  in 
it  If  it  was  realty,  the  town  had  no  insurable  interest  in  it.  The 
conduct  of  the  parties  during  a  series  of  years,  addressed  to  this 
issue,  shows  clearly  that  they  deemed  it  the  property  of  the  town 
and  insurable  by  the  town. 

T.  G.  Kent  and  G.  T.  Dewet,  for  Plaintiff. 

The  plaintiffs  grantor  had  an  insurable  interest  in  the  property  at 
the  time  of  the  taking  out  of  the  policy.  He  was  the  legal  owner  of 
the  land,  and  the  house  was  erected  on  permanent  foundations  set 
in  earth,  and  not  on  posts  or  wooden  blocks.  There  is  nothing  in 
the  facts  sufficient  to  warrant  the  jury  to  find  that  the  building  was 
personal  property:  Poor  vs.  Oakman,  104  Mass.,  309;  Oakman  vs. 
Dorchester  Mut.  Fire  Ins.  Co.,  98  Mass.,  57;  Milton  vs.  Colby,  5 
Mete.,  78;  Hutchins  ys.  Shaw,  6  Cush.,  58.  The  slightest  interest  in 
the  property  is  sufficient  to  become  insurable,  and  the  assurance 
company  have  nothing  to  do  with  any  equitable  interest  between  the 
town  or  district  and  Horace  Batcheller  or  the  plaintiff :  Williams  vs. 
Eoger  Waiiams  Ins.  Co.,  107  Mass.,  377;  Walsh  vs.  Philadelphia 
Fire  Ass'n,  127  Mass.,  383,  and  cases  cited;  Curry  vs.  Commonwealth 
Ins.  Co.,  10  Pick,  535;  Strong  vs.  Manufacturers'  Ins.  Co.,  10  Pick, 
40;  May,  Ins.,  §§  283,  285. 

Holmes,  J. 

A  majority  of  the  court  are  of  opinion  that  there  was  evidence  for 
the  jury  that  the  schoolhouse  insured  by  the  defendant  was  personal 
property  as  between  the  town  of  Sutton  and  the  plaintiff  Batcheller, 
and  belonged  to  the  town.  No  one  doubts  that,  if  an  agreemei^t  to 
that  effect  was  proved,  it  would  be  effectual :  Morris  vs.  French,  106 
Mass.,  326;  Howard  vs.  Fessenden,  14  Allen,  124;  Ham  vs.  Kendall, 
111  Masa,  297;  Doty  vs.  Gorham,  5  Pick,  487;  Carpenter  vs.  Walker, 
140  Masa,  416,  5  N.'e.  Eep.,  160. 

It  appears  by  the  report  that  the  schoolhouse  was  built  by  Batch- 
eller, under  a  contract  between  him  and  the  school-district  That 
contract  was  made  when  it  was  still  uncertain  when  the  house 
would  be  built,  and  before  Batcheller's  promise  to  give  the  land.  It 
therefore  must  be  construed  without  regard  to  the  ownership  of  the 
land  on  which  it  was  built,  and  the  conclusions'  to  be  drawn  from 
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the  expressions  used  in  it  are  not  restricted  by  evidence  that  they 
were  osed  with  reference  to  expectations  then  entertained  as  to  the 
ownership  of  the  land.  By  that  contract  Batcheller  agreed  on  Feb- 
ruary 28, 1876,  with  the  district  "  tot  bmlding  for  them  a  school- 
house/'  and  speaks  of  it  as  ^' their  schoolhouse;"  agrees  to  furnish 
material  aid  to  make  and  finish  ^'  a  schoolhouse  for  said  district;" 
the  compensation  to  be  paid  "  on  the  completion  and  acceptance  of 
the  schoolhouse."  This  was  executed  by  Batcheller  and  the  district 
under  seal  On  March  16,  1876,  it  was  vote'd  on  Batcheller's  ad- 
vocacy, to  locate  on  this  land.  On  Ap(il  26  of  the  same  year,  Batch- 
eller bought  the  land,  it  would  seem,  while  the  schoolhouse  was  in 
process  of  building.  The  schoolhouse  seems  to  have  been  bmlt  in 
April  and  May.  At  all  events,  it  was  built  in  pursuance  of  the  above 
contract.  The  foregoing  facts,  coupled  with  the  using  the  building 
as  a  school  by  the  town,  and  with  Batcheller's  conduct  as  to  the  in- 
surance, March  5, 1881,  and  at  other  meetings,  are  some  evidence,  at 
least,  that  as  between  Batcheller  and  the  town,  the  town  owned  the 
schoolhouse,  and  therefore,  as  it  did  not  the  land,  that  the  house 
was  personal  property.  If  the  parties  contemplated  the  result  that 
the  town  shoiild  be  owner  in  any  event,  it  is  not  necessary  that  they 
should  have  contemplated  specifically  the  legal  machinery  by  which 
the  result  must  be  worked  out :  Bassett  vs.  Daniels,  136  Ma6&,  547, 
549.  The  case  is  not  like  those  where  a  building  is  erected  by  a 
party  having  a  bond  for  a  deed  of  the  land,  as  in  Poor  vs.  Oakman* 
104  Mass.,  309.  In  such  cases  there  is  nothing,  except  the  contem- 
plation that  the  party  building  the  house  will  acquire  the  land,  to 
show  that  it  is  contemplated  that  he  is  to  own  the  house.  The  own- 
ership of  the  house  is  wholly  incident  to  the  acquisition  of  the  land. 
The  question  whether  the  plaintiff  had  an  insurable  interest  by 
reason  of  possession  or  otherwise,  even  if  the  house  was  personal 
property,  is  not  raised  by  the  exceptions.    New  trial  ordered. 
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COURT  OF  APPEALS  OF  KENTUCKY. 


Appeal  from  Daviess  Circuit  Court 


JOHNSON  &  CO.,  Etc.,  . 

1-8. 

CONNECTICUT  FIRE   INS.  CO.,  Etc. 


LANCASHIRE  FIRE   INS.  CO.,  Etc., 

vs. 

JOHNSON  &  CO.,  Era* 

The  insared  had  been  in  the  habit  of  insuring  in  several  companies  for  short 
I>eriodB,  and  renewing  from  time  to  time  as  occasion  required  on  tobacco  in 
a  stemniery^  which  was  shipped  as  fast  as  prepared.  Some  of  the  policies 
having  expired,  the  agent  was  informed  according  to  the  insured  that  in- 
surance to  the  amount  of  $12,0(^0  on  the  stock  was  wanted,  and  that  if  the 
insurance  remaining  did  not  equal  that  sum,  it  was  to  be  made  up  by  re- 
newals or  new  policies ;  that  the  insured  did  not  know  how  much  insur- 
ance remained,  and  that  the  agent  upou  examining  hlB  books  reported  a 
certain  amount  in  force,  and  subsequently  brought  additional  policies  for 
the  balance,  and  that  it  was  agreed  that  the  ageut  should  select  the  com- 
panies, but  that  it  proved  that  part  of  the  insurance  reported  in  force  had 
expired. 

Heidj  That  there  was  no  contract  with  the  agent  for  a  renewal  of  the  policies 
erroneously  supposed  to  be  in  force,  and  the  companies  were  not  liaole. 

Held,  That  to  establish  such  an  executory  contract,  it  must  appear  that  the 
agreement  was  complete,  and  nothing  left  for  future  determination.  The 
burden  of  proof  is  on  the  party  claiming  such  a  contract. 

Weib,  Weib  &  Walkeb,  for  Insurance  Companiea 
Gt.  W.  Jolly,  for  Johnson  &  Co.,  etc. 

•  opinion  filed,  November  ao.  1886. 

VOL.  XVI.-24.  ' 
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W.  S.  Johnson  &  Co.  were  engaged  in  buying  and  handling  to- 
bacco in  their  stemmery  in  the  city  of  Owensboro,  Ky.  On  the 
26th  day  of  August,  1880,  this  stemmery,  together  with  a  large 
quantity  of  tobacco,  was  destroyed  by  fire.  They  brought  suit  in 
the  Daviess  Circuit  Court  against  the  Lancashire,  Phoenix,  Spring- 
field, Franklin,  Lorillard,  Liyerpool  and  London  and  Globe,  andLn- 
perial  and  Northern  Insurance  Companies,  and  the  Insurance  Com- 
pany of  North  America,  claiming  that  they,  at  the  time  of  said  fire» 
held  actual  insurance,  and  a  parol  contract  for  insurance,  in  said 
companies,  for  sixteen  thousand  four  hundred  dollars  on  said 
tobacco.  That  said  insurance  was  for  the  benefit  of  Sherley  & 
Glover,  who  had  advanced  them  the  money  with  which  they  pur- 
chased said  tobacco,  except  the  insurance  in  the  Franklin  Insurance 
Company  for  one  thousand  dollars,  which  was  for  the  benefit  of 
farmers  who  had  tobacco  in  said  stemmery,  and  the  insurance  in  the 
Insurance  Company  of  North  America,  which  was  for  the  benefit  of 
the  Deposit  Bank  of  Owensboro. 

The  Franklin  Insurance  Company  and  the  Insurance  Company  of 
North  America  ended  the  litigation,  as  far  as  they  were  concerned,, 
by  paying  the  sums  claimed  against  them. 

The  lower  court  rendered  judgment  dismissing  the  petition  of  W. 
S.  Johnson  &  Co.  as  against  the  Connecticut,  the  Lorillard,  the  Liv- 
erpool and  London  and  Globe,  and  the  Imperial  and  Northern  Insur- 
ance Companies. 

W.  S.  Johnson  &  Co.  have  appealed  from  said  judgment 

The  lower  court  rendered  judgment  against  the  Lancashire,  the 
Phoenix,  and  the  Springfield  Insurance  Companies  for  two  thousand 
dollars  each,  with  interest  from  December  the  Ist,  1880.  From 
said  judgment  they  have  appealed. 

The  appeal  of  W.  S.  Johnson  &  Co.  against  the  Connecticut  In- 
surance Co.,  etc.,  will  be  disposed  of  first 

The  appellants,  W.  S.  Johnson  &  Co.,  prior  to  the  24th  of  August^ 
1880,  had  been  in  the  habit  of  insuring  their  tobacco  in  the  Connecti- 
cut, the  Lorillard,  the  Liverpool  and  London  and  Globe,  the  Impe- 
rial and  Northern,  the  Springfield,  the  Lancashire,  and  the  Phoenix 
Insurance  Companies.  The  insurance  in  each  was,  usually,  two  thou- 
sand dollars.  Owing  to  the  fact  that  said  tobacco  was  to  be  shipped 
to  market  as  fast  as  it  could  be  prepared,  the  insurance  was  taken 
out  for  short  periods  of  time  and  renewed,  from  time  to  time,  as  oc- 
casion required.    John  Wandling  was  the  local  agent  at  Owensboro 
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for  all  these  compaDies,  and  with  him  appellants  contracted  for  said 
insurance. 

Mr.  CottreU,  one  of  the  members  of  appellants'  firm,  swears  that 
on  the  24th  of  Augasfc,  1880,  his  attention  was  called  to  the  fact  by 
John  Wandling,  that  the  insurance  on  his  tobacco  was  running  low 
by  reason  of  some  of  the  policies  haying  expired,  and  suggested  that 
they  be  renewed.  That  he  then  informed  Wandling  that  he  desired 
as  much  as  twelve  thousand  dollars  insurance  on  his  tobacco,  and  if 
the  insurance  remaining  on  it  did  not  amount  to  that  much,  he  de- 
sired the  difference  made  up  by  renewals  or  new  policies.  That  he 
did  not  know  how  much  insurance  there  then  was  on  the  tobacco,  or 
how  much  had  expired,  which  he  informed  Wandling ;  and  told  him 
that  whatever  amount  the  actual  insurance  on  the  tobacco  fell  short 
of  twelve  thousand  dollars,  he  desired  renewals,  or  new  policies,  is- 
sued sufficient  to  make  the  whole  amount  of  insurance  as  much  as 
twelve  thousand  dollars. 

That  Wandling,  also  professing  not  to  know  how  much  insurance 
there  then  was  on  the  tobacco,  looked  at  his  book  to  ascertain  the 
amount,  and  reported  the  poHcies  on  the  tobacco  in  the  Imperial  and 
Northern,  the  Connecticut,  the  Lorillard,  and  the  Liverpool  and 
London  and  Globe  Insurance  Companies,  for  two  thousand  dollars 
each,  as  aUve  and  in  force.  That  he,  Cottr^U,  knowing  nothing  to 
the  contrary,  and  relying  on  said  statement  as  true,  agreed  with 
Wandling  that  he  shoiQd  give  him  additional  insurance  for  four 
thousand  dollars  on  the  tobacco,  both  beheving,  from  the  investiga- 
tion made  by  Wandling,  that  said  sum  would  make  twelve  thousand 
dollars  in  all,  insurance  on  the  tobacco.  That  Wandling  did,  within 
a  day  or  two  thereafter,  deHver  to  appellants  poUcies  in  the  Lanca- 
shire and  Phoenix  Insurance  Companies  for  two  thousand  dollars  each. 

Cottrell  also  swears  that  it  was  the  agreement  between  appellants 
and  Wandling  that  Wandling  was  to  select  for  them  the  companies 
in  which  he  woiQd  insure  them. 

On  the  other  hand,  John  Wandling  swears  that  on  the  24th  of 
August,  18^0,  Cottrell  came  to  his  office  and  wished  to  know  how 
much  insurance  he  had  on  his  tobacco;  that  he  took  him  to  his  book 
and  read  over  to  him  the  name  of  each  company  in  which  he  had 
insurance  and  the  amount  of  each  policy  as  it  appeared  on  the 
book,  giving  the  expiration  of  each.  That  Cottrell  was  looking  with 
him  in  the  book.  That  it  appeared  from  said  reading  that  the  poli- 
cies in  the  four  insurance  companies  above  named,  for  two  thousand 
dollars  each,  were  alive  and  in  force;  that  the  poHcy  in  the  Lanco- 
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shire  for  two  thousand  dollars  had  expired  on  the  21st  of  Augnst, 
1880;  and  that  the  policy  in  the  Phoenix  expired  that  day,  the  24th 
of  August^  1880.  That  Cottrell  then  said,  renew  the  policies  in  the 
Lancashire  and  Phoenix  for  two  thousand  dollars  each,  which  he, 
Wandling,  agreed  to  do,  and  they  were  issued  that  day  and  deliTered 
the  next  day.  Wandling  also  says  that  there  was  nothing  said  about 
twelye  thousand  dollars  insurance,  or  enough  insurance  to  make 
twelve  thousand  dollars. 

J.  C.  Wandling  swears  that  he  was  present  while  said  book  was 
being  examined.  As  to  what  occurred  during  that  time,  and  imme- 
diately after,  he  corroborates  John  Wandling. 

It  turned  out,  on  investigation  a  day  or  two  after  the  fire,  that  it 
was  a  mistake  about  the  policies  in  said  four  companies  being  alive 
and  in  force  on  the  24th  of  August;  that  all  of  them  had  expired 
before  then,  which  left  the  policy  for  two  thousand  dollars  in  the 
Springfield  Insurance  Company,  which  was  alive  and  in  force  on  the 
24th  of  August,  1880,  and  the  two  renewed  policies  in  the  Lancashire 
and  the  Phoenix  for  two  thousand  dollars  each,  as  all  of  the  insur- 
ance evidenced  by  written  policies  that  appellants  had  on  said 
tobacco  at  the  time  of  the  fire. 

The  appellants'  contention  amounts  to  this:  That,  as  they  and 
Wandling  believed  that  the  policies  in  the  said  four  companies  for 
two  thousand  dollars  each  were  alive  and  in  force,  and  as  it  was 
understood  by  Wandling  that  they  desired  as  much  as  twelve  thou- 
sand dollars  insurance  on  said  tobacco,  to  which  he  was  agreed, 
which  sum  they,  as  well  as  Wandling,  believed,  by  taking  the  addi- 
tional policies  in  the  Lancashire  and  Phoenix  for  two  thousand  dol- 
lars each,  they  would  obtain;  and  as  Wandling  made  the  mistake 
about  there  being  policies  alive  and  in  force  in  said  four  companies 
for  two  thousand  dollars  each,  whereby  they  only  obtained,  together 
with  the  policy  already  in  force  m  the  Sprinfield  Insurance  Company 
for  two  thousand  dollars,  policies  for  six  thousand  dollars  on  said 
tobacco,  the  said  companies,  appellees,  are  liable  to  them  as  on  a 
verbal  contract  of  insurance  for  the  remaining  six  thousand  dollars, 
or  are  estopped  to  deny  their  liability  for  that  sum. 

Presuming  that  Cottrell  and  John  and  J.  C.  Wandling  were  equaUy 
veracious  in  testifying  as  to  their  recollection  of  the  transaction  of 
the  24th  of  August,  1880,  we  are,  nevertheless,  constrained  to  believe 
(judging  by  the  rules  of  weighing  evidence),  that  the  transaction 
was  substantially  as  the  two  latter  recalled  it.    Be  that,  however,  as 
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it  may,  the  evidence  of  Cottrell  himself  fails  to  establish  a  cause  of 
action  against  the  appelleea 

It  is  certain  that  the  parties,  on  the  24th  oc  August,  1880,  made 
no  contract  of  insurance — ^that  is,  an  executed  contract,  evidenced 
by  written  policies  in  said  companies— for  twelve  thousand  dollars 
on  said  tobacco. 

Also,  we  think  that  the  parties  made  no  contract  to  insure  in  said 
companies — that  is,  an  executory  contract — for  twelve  thousand  dol- 
lars on  said  tobacco. 

The  latter  kind  of  contract,  usually  existing  in  parol,  must  be 
established  by  the  same  class  of  proof  required  to  establish  any 
other  contract.  It  must  be  shown  that  a  complete  contract  was 
made.  That  an  agreement  to  insure  was,  in  fact,  entered  into,  and 
that  nothing  essential  to  a  complete  agreement  was  left  open  for 
future  determination.  The  burden  is  on  the  party  attempting  to 
establish  such  a  contract  to  establish  it  by  a  preponderance  of 
evidence. 

Here,  on  the  24th  of  August,  there  was  no  contract  made  to  insure 
with  appellees'  companies.  The  contract  was  with  the  Lancashire 
and  the  Phoenix  alone  for  two  thousand  dollars  each  in  their  compa- 
nies. The  appellants  and  the  appellees,  it  is  true,  thought  that 
appellants  had  a  live  and  enforceable  contract  of  insurance  in  appel- 
lees' companies  for  eight  thousand  dollars,  which  turned  out  to  be  a 
mistake.  Appellants  and  appellees'  agent  were  both  responsible  for 
the  mistake,  or  the  agent  alone;  the  fact,  nevertheless,  exists  that  no 
contract  was  made  to  renew  the  policies  in  appellees'  companies. 

Upon  what  principle  then  can  appellants  hold  appellees  responsi- 
ble ?  It  is  upon  the  principle  that  because  appellants  and  appellees 
thought  that  appellants  had  a  live  contract  of  insurance  in  appellees' 
companies,  about  which  they  were  mistaken,  and  for  that  reason, 
probably,  did  not  make  a  contract,  therefore  the  court  should  make 
a  new  contract  for  them  ?  This  we  cannot  do.  Had  a  contract  been 
actually  made  to  insure  appellants  in  appellees'  companies  for  eight 
thousand  dollars,  which,  by  mistake,  was  not  done  in  accordance 
vdth  the  agreement,  then  the  court  could  correct  the  mistake  and 
enforce  the  contract  according  to  its  terms.  But  the  mistake  con- 
sisted in  not  making  a  contract.  We,  therefore,  have  no  power 
to  make  one  at  the  instance  of  appellants  over  the  objection  of 
appellees. 

As  to  the  question  of  estoppel  the  appellees,  by  their  agent  Wand- 
ling,  made  to  the  appellants  no  promise  to  renew  said  policies,  nor 
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induced  them  to  believe  that  they  would  renew  the  risk  in  their 
companies.  Nor  was  appellees'  agent  alone  responsible  for  the  mis* 
take  in  supposing  that  appellants'  policies  were  still  aliye  in  their 
company.  Cottrell  also  examined  the  book  with  Wandhng;  besides, 
he  had  good  opportunity  to  know  from  other  sources  when  said  poli- 
cies would  expire.  The  mistake  was  mutual,  and  as  much  the  fault 
of  Cottrell  as  Wandling.  Therefore,  the  rule  of  estoppel  does  not 
apply. 

As  to  the  appeal  by  the  Lancashire  Insurance  Company,  etc, 
against  W.  S.  Johnson  &  Co.,  the  evidence  as  to  the  quantity  and 
value  of  the  tobacco  consumed  by  the  fire,  while  somewhat  unsatis- 
factory in  some  particulars,  clearly  preponderates  in  favor  of  the  fact 
that  said  tobacco  was  worth  largely  more  than  the  aggregate  amount 
adjudged  against  the  appellants  by  the  lower  court. 

It  appears  from  the  record  before  us  that  the  appellant,  the 
Springfield  Insurance  Company,  filed  a  separate  answer  to  appellees'- 
petifcion,  in  which  it  was  distinctly  alleged  that  appellees,  in  their 
sworn  prehminary  statement  of  loss  by  the  fire,  made  willfully  untrue 
and  fraudulent  statements  of  the  quantity  and  value  of  the  tobacco 
destroyed  by  the  fire,  etc.,  which,  by  the  terms  of  the  policy,  ren- 
dered it  void.  Appellants  failed  to  reply  to  this  answer.  Under  the 
Civil  Code  the  answer  must,  therefore,  be  treated  as  true.  The  case, 
therefore,  as  to  the  appellee,  the  Springfield  Insurance  Company, 
must  be  reversed.  But  as  the  proof  was  taken  and  heard  a^  to  the 
quantity  and  value  of  the  said  tobacco,  which  tended  to  show  that 
if  appellants  made  any  misstatements  of  fact  in  their  preliminary 
oath  and  proof  of  loss,  they  were  innocently  made,  the  lower  court, 
therefore,  will,  upon  the  return  of  the  cause,  allow  the  appellants  a 
reasonable  time  in  which  to  file  a  reply  to  said  answer,  if  they 
desire  to  do  so,  and  then  hear  the  case  as  to  said  appellee  upon  its 
merits.  If  they  do  not  file  said  reply  within  a  reasonable  time, 
then  the  action,  as  to  said  appellee  must  be  dismissed. 

The  judgment  of  the  lower  court  dismissing  the  petition  of 
appellants,  W.  S.  Johnson  &  Co.,  against  the  appellees,  the  Connecti- 
cut Insurance  Co.,  etc.,  is  affirmed.  The  judgment  against  the 
appellants,  the  Lancashire  and  Phoenix  Insurance  Companies,  is 
affirmed.  The  judgment  against  the  Springfield  Insurance  Company 
is  reversed,  and  the  cause  remanded  as  to  it  for  farther  preceedings 
consistent  with  this  opinion. 
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UNITED  STATES  OIRODIT   COURT. 

SOUTHERN  DISTRICT  OF  OHIO,  WESTERN  DIVISION. 


rntE  ASSOCIATION  OF  PHILADELPHIA  1 
vs. 

J.  H.  LAW    AND   ANOTHEE.* 

The  company's  general  agents  out  of  commissions,  paid  the  expenses  of  the 
agency  bnsiDess,  including  compensation  of  subordinate  agents,  who  were 
commissioned  by  the  company,  but  the  suggestion  that  they  should  be  com- 
missioned, and  their  names  came  from  the  general  agents.  The  subordin- 
ate agents  acted  also  for  two  other  companies,  reporting  to  the  general 
agents  in  like  manner  as  in  respect  of  the  business  done  ror  plaintiff  com- 
pany. The  general  agents  were  dismissed  from  the  employ  of  the  company, 
and  the  latter  solicited  the  subordinate  agents  to  continue  in  its  employ. 
In  an  action  against  the  company  for  injury  to  the  business  of  the  general 
agents  by  thus  inducing  the  local  agents  to  continue  in  the  employ  of  the 
company, 

Seldf  That  if  there  were  any  property  right  in  the  good  will  of  the  sub- 
agents,  it  had  been  transferred  to  the  company,  but  no  such  property  right 
existed  as  rendered  the  company  liable  for  their  subsequent  emi)loyment. 

Eeld,  That  the  sub-agents  were  the  agents  of  the  company  under  the  law  of 
the  State  which  required  their  appointment  as  its  repreaentatives  by  a 
commission  direct  from  the  company. 

Seldf  That  the  revocation  of  the  general  agency  did  not  revoke  the  sub- 
agencies. 

The  plaintiff,  a  corporation  of  the  State  of  Pennsylvania,  had  for 
aeveral  yeani  employed  as  its  general  agents  for  Ohio,  part  of  Ken- 
tucky and  Indiana,  the  firm  of  Law  &  Co.,  of  Cincinnati.  The  con- 
tract of  employment  fixed  no  term,  and  upon  April  1, 1885,  by 
notice  served  three  months  previously,  the  plaintiff  dismissed  defend- 
ants from  its  employ.    Thereafter  the  plaintiff  brought  an  action  to 

*  Decision  r«iider«d,  February,  1887. 
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recover  $8,447,  premiums  collected  by  defendants  in  the  conrse  of 
their  agency,  but  not  paid  over  or  accounted  for  to  the  plaintiff. 

The  defendants  by  their  answer  admitted  the  receipt  of  the  sums 
claimed,  and  that  they  were  indebted  to  the  plaintiff  Uierein.  They, 
however,  alleged  that  they  were  engaged  in  business  as  general 
insurance  agents,  and  as  such  conducted  the  business  in  the  desig- 
nated territory  for  the  Eoyal  and  the  London  &  Lancashire  Insur- 
ance Companies,  and  for  that  purpose  employed  numerous  subordi- 
nate or  local  agents.  And  they  alleged  that  the  plaintiff's 
misconduct  had  damaged  them  in  the  sum  of  $30,000,  for  which 
they  set  up  a  counter-claim  and  asked  judgment  accordingly.  The 
misconduct  of  plaintiff  was  alleged  to  consist  in  the  employment 
by  plaintiff  after  the  discharge  of  defendants,  of  a  number  of  the 
subordinate  or  local  agents  in  the  cities  and  towns  of  Ohio,  Ludi- 
ana,  and  Kentucky,  who  had  been,  or  still  were,  as  was  alleged, 
the  sole  agents  of  the  defendants.  It  was  also  alleged  that  the 
plaintiff  had  by  letters,  circulars,  and  personal  appeal  solicited  the 
said  sub-agents  to  cease  doing  business  for  defendants,  and  to 
undertake  business  for  it.  And  it  was  alleged  that  plaintiff  had  in- 
vaded the  good-will  of  defendants  in  their  business  as  general  insur- 
ance agents. 

Upon  a  motion  to  strike  out  the  counter-claim,  Mr.  Justice 
Matthews  held  that  its  allegations  were  so  framed  as  to  charge 
plaintiff  with  enticing  away  defendants'  servants  in  respect  of  the 
business  conducted  by  them  for  the  Boyal  and  London  &  Lanca- 
shire Companies,  and  with  improper  solicitation  of  the  local  agents 
in  respect  of  that  business.  And  this  Mr.  Justice  Matthews  held 
constituted  a  good  cause  of  action  or  ground  of  counter-claim.  At 
the  trial  before  Hon.  H.  E.  Jackson,  the  onus  was  upon  the  defend- 
ants to  sustain  their  counter-claim.  The  evidence  showed  that 
defendants  had  been  commissioned  by  the  plaintiff  and  had  been 
for  a  number  of  years  in  its  employ  as  its  general  agents  for  Ohio, 
Indiana,  and  part  of  Kentucky;  that  for  a  commission  of  25  per  cent 
upon  the  premiums  they  paid  the  expenses  of  the  business^ 
including  compensation  to  subordinate  and  local  agents,  except 
that  the  plaintiff  furnished  certain  stationery.  It  was  also  shown 
that  the  subordinate  local  agents,  improper  solicitation  of  whom  was 
alleged,  were  each  separately  commissioned  by  the  plaintiff  for  the 
business,  but  that  the  suggestion  of  their  names  and  that  they 
should  be  so  commissioned  came  invariably  from  defendants.  It 
was  shown,  too,  that  these  agents  in  like  manner  acted  as  subordi- 
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nate  or  local  agents  for  the  Eojal  and  London  &  Lancashire  Com- 
panies, reporting  to  Law  &  Co.  in  like  manner  as  in  respect  of  the 
business  done  for  plaintiffl  It  was  proven  that  the  business  of  the 
Fire  Association  in  the  territory  allotted  to  defendants  had  much 
increased  during  the  term  of  defendants'  employment,  and  that  at 
the  time  of  their  discharge  its  value  for  reinsurance  was  between 
thirty  and  forty  thousand  dollars. 

The  invasion  of  defendants'  property  rights,  as  shown  by  their 
testimony  consisted  in  the  dismissal  of  defendants  from  their 
employment,  and  in  requests  by  letter  and  circular,  and  by  word  of 
mouth  to  many  of  the  local  agents  referred  to  to  continue  to  act  as 
agents  for  plaintiff,  notvnthstanding  the  dismissal  of  Law  &  Co.  It 
was  also  in  evidence  that  the  laws  of  the  States  before  named 
required  the  local  agents  to  have  commissions  from  the  company 
they  claimed  to  represent  and  to  file  them  with  the  respective  secre- 
taries of  State,  as  a  condition  precedent  to  entering  upon  business 
by  or  for  such  company  vnthin  the  said  States  respectively.  Ui>on 
the  conclusion  of  the  testimony  thus  introduced  by  defendants, 
plaintiff  moved  the  court  to  direct  a  verdict  for  plaintiff  for  the 
amount  declared  in  its  petition  to  be  due,  and  against  the  defend- 
ants upon  their  counter-claim. 

HoADLT,  Johnson  &  Comton,  ftjr  Plaintiff. 

Paxton  &  Wabrington,  and  Eittbedoe  &  Wilby,  for  Defendan*», 

Charge  by  Jackson,  C.  J. 
Without  attempting  any  definition  of  what  constitutes  the  '*  good 
will "  of  a  business,  that  shadowy  right  or  property  called,  in  some 
of  the  cases,  "  incorporeal  personalty,"  and  which  no  judge  has  ever 
succeeded  in  defining  with  accuracy,  I  simply  state  in  connection 
with  this  case,  that  in  the  opinion  of  the  court,  this  right  of  property, 
designated  or  described  by  the  term  "  good  will,"  has  no  existence 
in  the  relation  of  master  and  servant,  employer  and  employee,  or 
principal  and  agent;  that  it  does  not  have  and  cannot  have  any  ap- 
plication to  that  class  of  casea  But  suppose  it  did  ?  Then  what  is 
the  transaction  between  the  Fire  Association  of  Philadelphia  and 
Law  k  Co.,  whom  that  association  selected  as  its  general  agents  ? 
Assuming  that  Law  &  Co.  had  what  is  called  a  ''  good  will "  in  the 
connection  between  themselves  and  their  local  agents,  and  by  express 
contract  with  the  insurance  company  they  agreed  to  employ  those 
agents,  or  to  have  them  appointed  as  sub-agents  of  the  insurance 
company;  that,  based  upon  a  valuable  consideration,  was  a  contract 
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on  the  part  of  Law  &  Go.  to  assigii  that  good  will  for  the  benefit  of 
plaintiff,  the  insurance  company.  It  was  not  limited  as  to  time,  nor 
was  it  confined  to  the  duration  of  their  general  agency. 

For  a  consideration  thus  allowed  them  by  the  insurance  company, 
they  thus  placed  themselves  in  the  attitude  of  vendors  of  the  "  good 
will "  they  had  in  their  connection  or  association  with  the  local  agents, 
if  any  such  good  will  existed.  Under  the  arrangement  between  them, 
they  conceded  it  to  the  Fire  Association  of  Philadelphia,  and  said: 
"  You  may  have  and  exercise  this  right  which  we  will  manage  and 
supervise  for  you  for  a  consideration  of  25  per  cent  of  all  the  pre- 
miums you  receive  in  that  business."  No  limitation  or  restriction 
was  placed  upon  the  right  of  the  Fire  Association  to  employ  or  retain 
the  services  of  such  local  agenta  There  was  no  stipulation  that  this 
employment  of  the  sub-agents  should  be  limited  to  the  period  of  the 
general  agents'  employment  The  services  of  these  local  agents  in 
whom  the  defendant  now  claims  a  property  right  called  "  good  will," 
were  transferred,  so  far  as  defendants  could  transfer  them,  to  the 
plaintiff  without  qualification  or  reservation  so  far  as  the  plaintiffs 
business  was  concerned.  Under  that  aspect  of  the  case,  if  the  law 
relating  to  **  good  will  "  have  any  application  to  the  suit,  it  seems  to 
the  court  that  Law  &  Co.  were  the  parties  who  could  not  violate  that 
arrangement. 

While  the  question  of  bad  faith  does  not  necessarily  arise  in  the 
present  case,  it  appears  to  the  court  that  both  parties  have  been 
very  diligent  in  trying  to  hold  their  business.  There  is  no  more 
bad  faith  on  the  part  of  the  Fire  Association  of  Philadelphia  than 
existed  on  the  part  of  Law  &  Co.,  when  the  latter  sought,  with  their 
contract  still  in  force,  to  have  the  policies  of  the  Fire  Association 
transferred  to  their  other  companies.  They  did  this  duiing  the  run- 
ning of  their  agency.  It  seemed  to  be,  on  both  sides,  considered  as 
a  race  of  diligence  for  the  employment  of  these  agents  and  the  busi- 
ness they  represented.  But  without  attaching  any  importance  to 
that  consideration,  or  to  the  point  that  if  any  good  will  or  right  of 
property  belonged  to  defendants  in  the  connection  they  had  with  the 
local  agents,  such  right  was,  for  a  valuable  consideration,  transferred 
to  plaintiff  The  court  is  clearly  of  the  opinion  that  the  law  of  *'  good 
will "  has  no  applicati(m  to  this  ease,  that  the  defendants  had  no  such 
property  right  in  the  employment  and  service  of  the  sub-agents  as 
would  render  plaintiff  liable  for  employing  them  or  retaining  them  in 
its  service  after  the  termination  of  its  agency.  On  terms  mutually 
acceptable,  the  company  engages  Law  &  Co.  as  their  general  agents; 
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these  generfll  agenfcs  are  compelled,  in  order  to  transact  and  manage 
the  business  contemplated  by  the  parties,  to  select  for  the  Fire  Asso- 
dation,  sub-agents  in  each  and  all  the  locaHties  designated  as  their 
territory.  These  sub-agents,  in  the  opinion  of  the  court,^are  the 
agents  of  the  Fire  Association  of  Philadelphia.  They  could  not  be 
otherwise  under  the  laws  of  Ohio  and  Indiana,  requiring  their  ap- 
pointment as  representatiyes  of  the  company.  It  is  true,  as  a  matter 
of  agreement,  that  their  compensation  is  to  come  out  of  the  general 
agent,  or  the  allowance  made  to  the  general  agent,  and  fchat  the 
general  agent  guaranties  the  faithful  performance  of  their  duties,  so 
far  as  payment  of  premiums  is  concerned. 

But  that  is  wholly  immaterial.  They  are  still  agents  of  the  Fire 
Association  of  Philadelphia,  selected  by  defendants,  but  deriving 
their  authority  directly  from  the  plaintiff,  by  whom  they  are 
appointed  and  commissioned.  When  Law  &  Company's  agency  was 
revoked,  that  revocation  did  not,  in  law,  recall  or  revoke  the  agency 
of  these  substitutes  or  sub-agents  in  the  different  localities;  they 
continued  to  be  the  agents  of  the  Fire  Association  of  Philadelphia, 
and  there  was  no  impropriety  on  the  part  of  that  association  in 
soliciting  them  to  continue  that  relation,  nor  did  such  solicitation 
involve  any  breach  of  defendant's  rights,  or  subject  the  plaintiff  to 
any  legal  liability  towards  the  defendants. 

Gentlemen  of  the  jury,  you  will  return  a  verdict  for  the  plaintiff  for 
the  full  amount  claimed  in  the  petition  and  against  the  defendants 
on  their  counter-claim. 

Notice  given  of  appeal  to  the  U.  S.  Supreme  Court. 
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SU5KEME    JUDICIAL  COURT    OF  MASSACHUSETTS 


WHORF 

vs. 

EQUITABLE  MARINE  INS.  CO.*  J 

A  policy  which  provides  that  the  company  is  not  to  be  liable  for  any  partii 
loss  ^' on  the  vesnel  or  freight,  unless  it  amounts  to  7  per  cent  exclnsiif 
of  all  charges,''  etc.,  covers  the  damages  which  the  owners  have  been  con 
pelled  to  pay  for  injuries  to  another  vessel  from  a  collision  occnrrin 
through  the  negligence  of  those  in  charge  of  the  vessel  insnred,  the  polic 
having  a  clanse  annexed  to  the  margin  by  which  the  company  agreed  t 
''cover  the  risk  of  loss  by  collision  according  to  the  decisions  of  tb 
Supreme  Court  of  Massachusetts  prior  to  1853,  provided  that  the  oompan 
shall  not  in  any  case  be  liable  for  a  greater  sum  than  the  amount  insurer 
by  this  policy." 

Action  on  a  policy  of  insurance  on  a  schooner.  At  the  trial  in  th 
superior  court,  before  Brigham,  C.  J.,  the  folloT?ing  facts  war 
agreed  between  the  parties:  That,  NoTember  26, 1884,  the  defend 
ant  made  and  deliTered  to  plaintiff  a  policy  of  insurance,  the  mate 
rial  portions  of  which  appear  in  the  opinion;  that,  on  April  14, 188£ 
the  said  policy  still  continxiing  in  force,  the  schooner  Grace  F,  Little 
ton,  belonging  to  the  plaintiff  and  mentioned  in  said  policy,  collides 
with  the  brig  Pioneer,  which  was  lying  at  anchor;  that  the  brig  wa 
damaged  by  said  collision  to  the  amount  of  $525;  that  the  Grace  I 
Littlefon  was  alone  in  fault  for  said  collision,  and  was  liable  to  pa; 
the  damage  suffered  by  said  brig;  that,  in  settiement  of  said  dam 
age  she  was  compelled  to  pay  and  did  pay  the  said  sum  of  $52£ 
together  with  $12.50  expenses  and  $15  cost,  which  amounts  war 
paid  by  her  owner,  the  plaintiff,  to  the  owners  of  said  brig;  that,  i 

*  Decision  rendered,  Febrnaiy  36, 1887.— From  H,  E.  Reporter, 
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ler  said  policy  the  defendant  is  liable  for  the  above  loss  by  dam- 
)  to  said  brig,  it  is  agreed  that  judgment  shall  be  entered  in  favor 
the  plaintiff  for  $340,  with  interest  thereon  from  November  17, 
i5,^$340  being  the  proportion  of  said  loss  falling  upon  the 
[endant,  and  under  the  policy  in  suit,  by  an  adjustment  of  said 
B  duly  made;  otherwise  judgment  is  to  be  for  the  defendant, 
on  the  above  agreement,  the  court  ordered  judgment  for  plaiBtifi* 
the  sum  of  $340,  and  interest  from  November  17, 1885,  and  the 
endant  appealed. 

^BEDSRiCK  Dodge,  for  Defendant. 

lie  question  is  upon  the  construction  to  be  given  to  certain  pro- 
ons  in  a  policy  of  insurance  on  a  vessel  The  value  of  the  insured 
3el  is  agreed  in  the  poHcy.  Deducting  the  premium  according  to 
oks  vs.  Oriental  Ins.  Co.  (7  Pick.,  259),  we  have  an  amount,  7  per 
t  of  which  is  considerably  in  excess  of  the  loss  suffered  by  this 
jeL  The  loss  claimed  is  exempted  by  the  policy.  It  would 
n  impossible  to  deny  that  this  is  a  partial  loss:  2  PhiL  Ins. 
I  Ed.),  §  1,424.  Under  the  "  7  per  cent  clause,"  taken  by  itself, 
efore,  the  defendants  are  not  liable.  It  is  claimed  that  the  effect 
he  "  7  per  cent  clause,"  taken  by  itself  is  controlled  by  other 
8  of  the  policy,  viz.,  the  agreement  to  cover  collision  losses, 
'd  in  the  marginal  clause  above  quoted.  The  poHcy,  without 
tft.arginal  clause  in  question,  covers  losses  by  collision,  as  well 
i  inflicted  and  paid  for  by  the  insured  vessel  as  those  suffered 
^r.  Both  are,  by  the  law  of  Massachusetts,  losses  caused  by 
a  of  the  seas,  and  therefore  one  of  the  risks  included  in  the 
^ments  of  the  policy.  This  was  established  by  the  "  decisions 
^  courts  of  Massachusetts  prior  to  1863:"  Nelson  vs.  Suffolk 
Z:^.y  8  Cush.,  477  (1851).  The  Supreme  Court  of  the  United 
^  decided  the  same  point  the  other  way  in  1852.  General 
Jjia  Co.  vs.  Sherwood,  14  How.,  351.  See,  also,  Blanchard  vs. 
table  Safety  Ins.  Co.,  12  Allen,  386;  Thwing  va  Great  Western 
3o.,  Ill  Mass.,  94,  108,  109.  See  Nelson  vs.  Suffolk  Ins.  Co., 
^  490,  491.  In  view  of  the  law  as  thus  settled  by  this  coui-t, 
i^^r  the  marginal  clause  of  the  poHcy  sued  on,  nor  the  written 
^s  *'  covering  collision,"  added  anything  to  the  printed  enumera- 
of  the  risks  assumed  in  the  body  of  the  policy.  What  the 
'^tiff  claims  is  in  violation  of  the  well-settled  rule  of  construe- 
that  effect  is  to  be  given  to  all  the  stipulations  of  a  contract, 
^>Q8ible,  and  that  one  is  never  to  be  sacrificed  to  another  unless 
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the  two  are  repugnant  See  Joyce  vs.  Realm  Ins.  Co.,  L.  B.  7 
Q.  B.,  580,  583.  The  plaintiff  claims  that  the  ''seven  per  cent 
clause "  applies  only  to  partial  losses  "  on  the  vessel "  herself,  and 
that  the  loss  suffered  was  on  another  vessel,  and  not  on  the  insured 
vesseL  If  this  was  not  a  loss  on  the  insured  vessel  herself,  it  is 
not  a  loss  within  a  policy  on  the  vessel,  notwithstanding  the  col- 
lision clause.  See  Nelson  vs.  Suffolk  Ins.  Co.,  cited  above;  Paddock 
vs.  C/ommerdal  Ins.  Co.,  104  Ma8&,  532;  2  Am.  Ins.,  800;  Padelford 
v&  Boardman,  4  Mass.,  548,  550.  But  as  the  language  of  the  policy 
is  not  in  the  least  ambiguous,  and  is  capable  of  a  plain  and  simple 
construction,  just  as  it  stands,  which  will  give  effect  to  all  its 
stipulations,  the  court  wiQ  not  be  justified  in  going  outside  of  it  to 
find  out  what  it  meana  To  hold  the  loss  claimed  within  the  pohcy 
is  to  reject  the  "  seven  per  cent  clause,"  and  make  it  of  no  effect 
There  is  no  warrant  of  law  for  so  doing,  and  judgment  should  be 
for  the  defendant 

H.  P.  Hahrtman,  for  Plaintiff, 

This  is  an  action  to  recover  the  amount  paid  by  the  plaintiff  for 
damages  by  coUision  to  another  vessel  than  the  insured,  and  the 
policy  contains  a  special  provision  as  follows:  ''This  company 
agrees  to  cover  the  risk  of  loss  by  collision,  according  to  the 
decision  of  the  courts  of  Massachusetts  prior  to  1853,  provided  that 
the  company  shall  not  in  any  case  be  liable  for  a  greater  sum 
than  the  amount  insured  by  this  policy."  By  the  decisions  of  the- 
courts  of  Massachusetts,  prior  to  1853,  underwriters  were  held  bound 
to  pay  the  assured  the  amount  paid  by  him  to  the  owners  of 
another  vessel  for  damages  suffered  in  ooUision  with  the  vessel 
insured :  Nelson  vs.  Suffolk  Ins.  Co.,  8  Cuah.,  477;  Thwing  vs.  Great 
.  Western  Ins.  Co.,  Ill  Mass.,  107.  The  collision  clause  in  the  policy 
in  this  action  expressly  states  "  that  the  company  shall  not  in  any 
case  be  liable  fof  a  greater  sum  than  the  amount  insured  by  this^ 
policy,"  but  contains  no  provision  that  the  case  shall  reach  any  fixed 
amount  before  the  company  shall  be  liable,  and,  in  accordance  with 
the  maxim,  "  expressio  unius,  est  exdusio  alterius,"  no  such  limita- 
tion should  be  allowed:  Pearson  va  Lord,  6  Mass.,  84.  The  clause 
in  the  body  of  the  pohcy,  which  the  defendant  claims  to  apply  in. 
this  case,  manifestly  appHes  to  a  loss  by  injury  to  the  vessel  insured. 
If  the  policy  is  of  doubtful  construction,  it  must  be  construed  against 
the  party  making  it:  •  Barney  vs.  Newcomb,  9  Cush.,  56,  and  cases 
cited.    That  the  rule  of  construction,  "  contra  proferentem,"  should. 
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apply  in  the  constniction  of  written  or  printed  instruments,  is 
founded  in  the  reason  ''that  it  is  the  fault  of  the  maker  that  he  did 
not  use  words  to  express  the  purpose  and  intention  he  dow  claims 
more  plainly:"    1  Pars.  Ins.,  69,  note  1,  and  eases  cited. 

Devens,  J. 

By  a  proviso  in  the  policy  issued  by  the  defendant  corporation, 
it  was  not  to  be  held  liable  for  any  partial  loss  "  on  the  vessel  or 
freight,  unless  it  amounts  to  seven  per  cent  exclusive  of  all  charges,'^ 
etc  If  this  applies  to  a  loss  of  such  a  description  as  that  for 
which  compensation  is  sought  in  this  action,  it  operates  to  exempt 
the  defendant  from  liability,  as  it  did  not  amount  to  a  sum  equal 
to  7  per  cent  of  the  value  of  the  vessel  as  agreed  in  the  policy* 
The  insured  vessel  collided  with  another,  was  herself  alone  in  fault, 
and  the  loss  to  her  occurred  by  reason  of  the  damages  which  her 
ovniers  were  necessarily  compelled  to  pay  to  the  owners  of  the  other 
vessel  By  a  clause  annexed  to  the  margin  of  the  printed  form  of 
policy,  the  company  agreed  to  **  cover  the  risk  of  loss  by  colUsion 
according  to  the  decisions  of  the  Supreme  Court  of  Massachusetts 
prior  to  1H53,  provided  that  the  company  shall  not  in  any  case  be 
liable  for  a  greater  sum  than  the  amount  insured  by  this  policy.'' 

The  case  of  Nelson  vs.  Suffolk  Ins.  Co.  (8  Cush.,  477)  was  decided 
in  1851,  and  it  was  there  held  that  underwriters  insuring  a  vessel 
against  perils  of  the  sea  are  bound  to  pay  the  assured  the  amount 
paid  by  him  to  the  owners  of  another  vessel  for  damages  suffered  in 
a  collision  with  the  vessel  insured,  occasioned  by  the  negligence  of 
the  master  and  crew  of  the  latter.  As  this  contract  was  made  in 
Massachusetts,  and  as  the  decision  referred  to  has  been  re-affirmed 
after  full  consideration,  the  poHcy,  without  the  aid  of  the  marginal 
dause  in  question,  would  have  covered  a  loss  by  collision,  even  if 
inflicted  by  the  insured  vessel,  if  under  such  circumstances  that 
she  was  compelled  to  pay  for  it  as  well  as  one  suffered  by  her: 
Blanchard  vs.  Equitable  Safety  Ins.  Co.,  12  Allen,  386;  Thwing  vs. 
Qreat  Western  Ins.  Co.,  Ill  Mass.,  d4-108.  It  may  be  presumed 
that,  in  view  of  the  fact  that  the  United  States  court  has  decided  the 
point  involved,  in  Nelson  vs.  Suffolk  Ins.  Co.,  otherwise,  the  parties 
saw  fit  to  make  their  contract  on  this  point  express. 

It  is  the  contention  of  plaintiff  that,  as  the  marginal  or  collision 
clause  in  the  policy  expressly  states  "that  the  company  shall  not  in 
any  case  be  Hable  for  a  greater  sum  than  the  amount  insured  by  this 
policy,"  but  contains  no  provision  that  the  loss  shall  reach  any  fixed 
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amount  before  the  company  shaU  be  liable,  it  must  be  inferred  that 
it  was  intended  to  withdraw  a  loss  by  collision,  at  any  rate  when  the 
party  insured 'was  in  fault,  from  the  effect  of  the  provision  which  is 
found  in  the  policy  that  a  loss  on  the  vessel  must  amount  to  7  per 
cent  before  the  insurers  shall  be  liable.  Where  it  is  thus  provided, 
it  would  be  a  very  violent  inference  to  hold  thafc  losses  by  collision 
should  be  exempt  therefrom,  because,  in  the  clause  relating  to  col- 
lision losses,  it  is  said  that  the  company  will  not  be  responsible  for 
these  beyond  the  amount  insured  by  the  policy.  Even  if  the  mar- 
ginal clause,  because  pasted  on  the  policy,  is  entitled  to  greats 
weight  than  the  general  printed  form,  as  it  has  sometimes  been  held 
that  words  written  into  a  policy  might  indicate  that  the  attention  of 
parties  to  a  contract  had  been  more  particularly  drawn  to  them,  this 
principle  is  not  of  importance,  except  when  there  is  some  variance 
between  that  which  is  written  and  that  which  is  printed.  There  is 
certainly  no  inconsistency  here  between  the  provision  as  to'losses  by 
collision  and  that  which  makes  the  company  responsible  only  when 
the  loss  amounts  to  7  per  cent  As  it  applies  to  partial  losses  on 
certain  goods  and  freight,  as  well  as  on  the  vessel  itself,  it  was  with- 
out doubt  inserted  that  the  insurers  might  be  relieved  from  the 
necessity  of  investigating  claims  for  losses  comparatively  trifling  in 
amount  It  is  further  suggested  by  the  plaintiff  that  this  proviso 
manifestly  applies  to  a  loss  by  injury  directly  inflicted  on  or  occurring 
to  the  vessel  insured,  as  no  other  vessel  is  mentioned  in  the  body  of 
the  policy.  This  argument  disregards  the  ground  upon  which  the 
case  of  Nelson  vs.  Suffolk  Ins.  Co.,  supra,  was  decided,  and  upon 
which  the  plaintiff  would  have  been  entitled  to  recover  if  the  loss  he 
had  been  compelled  to  pay  had  amounted  to  7  per  cent  of  the  value 
of  his  vesseL  It  is  because  the  damage  done  to  another  vessel 
which  the  insured  vessel  is  compelled  to  pay,  is  a  loss  to  the  owner, 
insured  against  perils  of  the  seas,  and  is,  in  its  results,  the  same  to 
the  insured  as  if  the  damage  had  been  done  to  his  own  ship,  that  it 
becomes  a  loss  vnthin  the  policy.  If  the  argument  of  the  plaintiff 
were  sound,  it  would  be  held  that  there  could  be  no  recoveiy  by  the 
insured  for  the  damage  done  to  another  vesseL 
Judgment  for  defendant. 
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UNITED  STATES  CIRCUIT  COUET. 

WESTERN  DISTRICT  OF  MICHIGAN. 


CONNOE,  FOB  USE,  etc.,  ' 

HANOVEE  INS.  CO. 

The  policy  was  issued  to  a  resident  of  Michigan  on  property  there  by  a  New 
York  company  doing  business  in  Michigan  and  Illinois.  Prior  to  the 
adjustment  of  the  loss  the  company  was  varnished  by  a  creditor  of  the  in- 
sured in  Illinois  in  an  Illinois  court.  Aner  the  adjustment  the  claim  was 
assifi^ned  by  the  insured  to  another  party  who  brought  suit  in  the  court  of 
Micnigan  for  recovery,  and  obtained  judgment.  The  Illinois  case  was 
afterwards  tried  and  judgment  obtained  there  by  the  garnishee. 

Meidf  That  suit  having  first  been  commenced  in  Illinois  and  control  of  the  sub- 
iect-matter  having  been  obtained  by  garnishment,  the  courts  of  Michigan 
had  no  jurisdiction. 

Motion  to  vacate  an  order  granting  stay  of  execution  on  judg- 
ment 

N.  A.  Fletcheb,  for  Plaintiff. 
Mabk  Nokbis,  for  D^endanL 

SSVERENS,  J. 

The  plaintiff  procured  a  fire  insurance  of  the  defendant  upon  a 
building  situate  at  GharleToix,  in  this  State.  She  then  was  and  still 
is  a  resident  of  Michigan.  The  defendant  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York,  and  has  its  principal  place 
of  business  at  the  city  of  New  York,  and  performs  its  vital  func- 
tions there.  But  it  also  transacted  insurance  business  in  Michigan, 
Illinois,  and  other  States  of  the  Union,  under  local  statutes  permit- 
ting it,  their  terms  and  regulations  vary  somewhat;  a  quite  general 

VOL.  XVI.-26. 
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condition  being,  however,  that  it  should  submit  to  the  jurisdiction 
of  the  local  courts,  and  make  provision  for  the  service  of  process 
upon  it  in  the  particular  State.  A  loss,  covered  by  the  pol^^^J*  ^^' 
ing  occurred,  it  was  adjusted  without  waiver  of  defenses  on  the  part 
of  the  company,  and  soon  thereafter  the  claim  against  the  company 
was  assigned  by  the  plaintiff  to  the  parties  for  whose  use  the  present 
suit  is  brought  But  prior  to  the  loss  the  plaintiff  had  become 
indebted  to  certain  citizens  of  Illinois,  residing  at  Chicago,  who 
immediately  on  the  occurrence  of  this  fire,  and  before  the  loss  was 
adjusted,  commenced  suit  by  attachment  against  the  present  plaintifi^ 
and  garnished  the  defendant  in  the  State  court,  under  statutes  of 
Illinois  permitting  such  proceedings.  Due  service  of  the  process  of 
garnishment  was  had,  but  there  was  no  service  of  the  principal  writ 
against  the  defendant  therein.  The  company  appeared,  and  disputed 
its  liability  upon  legal  grounda  Before  those  cases  came  on  for  trial 
this  suit  was  instituted  in  this  court.  The  defendant  set  up  the  pend- 
enxsy  of  the  Illinois  suits,  and,  on  the  trial  before  the  late  circuit 
judge,  Baxter,  the  facts  appearing  either  by  record  or  the  stipula- 
tion of  the  attorneys  in  the  case,  the  judge  directed  a  verdict  for  the 
plaintiff,  and  judgment  accordingly,  and  thereupon  ordered  a  stay  of 
execution  until  the  further  order  of  the  court.  Motion  is  now  made 
to  vacate  the  stay. 

Since  the  trial  here  one  of  the  cases  in  Illinois  has  been  moved 
forward  to  trial,  and,  notwithstanding  the  contest  of  liability  to  the 
plaintiff's  claim  in  that  jurisdiction,  judgment  has  been  rendered 
against  it  The  other  case  in  that  State  has  not  yet  been  brought  to 
trial,  but  the  law  and  facts  are  understood  to  be  the  same  as  in  the 
case  which  has  gone  to  judgment.  Thus,  the  whole  question  of 
right  between  the  contending  parties  comes  up  on  this  motion,  and, 
upon  the  practice  which  has  been  adopted,  it  is  free  from  any  ques- 
tion of  pleading. 

It  is  contended  by  counsel  for  the  plaintiff  that  the  debt  due  from 
the  defendant  is  not  within  the  control  of  legislation  by  the  State  of 
miinois,  or  the  jurisdiction  of  her  courts;  and  the  reason  given  is 
that,  whether  the  situs  of  the  debt  be  in  Michigan,  where  the  credi- 
tor resides,  or  in  New  York,  where  the  debt  is  legally  payable,  it 
certainly  is  not  in  Illinois;  and  that  it  is  not  subject  to  any  proceed- 
ing there,  that  it  is  wholly  extraterritorial  to  that  authority  and  juris- 
diction, and  that  the  attempt  to  draw  it  within  their  control  is  an 
unauthorized  and  arbitrary  assumption.  And,  as  tending  to  support 
this  view,  the  following  cases  are  cited:    Tingley  vs.  Bateman,  10 
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Mass.,  343;  Bay  vs.  Underwood,  3  Pick.,  302;  Hart  vs.  Anthony,  15 
Pick.,  445;  Nye  \s.  Liscombe,  21  Pick.,  265;  Green  vs.  Farmers'  etc. 
Bank,  25  Conn.,  452;  Lovejoy  vs.  Albee,  33  Me.,  414;  Baxter  vs.  Yin- 
cent,  6  Vt.,  614;  Cronin  vs.  Foster,  13  B.  L,  196;  Jones  vs.  Winches- 
ter, 6  N.  H.,  497;  Sawyer  vs.  Thompson,  4  Fost.,  510;  Lawrence  vs. 
Smith,  45  N.  R,  533;  Bates  vs.  New  Orleans  etc.  B.  Co.,  4  Abb.  Pr., 
72;  WiUet  vs.  Equitable  Ins.  Co.,  10  Abb.Pr.,  195;  Towle  vs.  Wilder, 
57  Vt,  622;  Danforth  vs.  Penny,  3  Mete.,  564;  Gold  vs.  Housatonio 
R  Co.,  1  Gray,  424;  Larkin  vs.  Wilson,  106  Mass.,  120;  Smith  vs. 
Boston,  C.  &  M.  R  Co.,  33  N.  H.,  337;  Myer  vs.  L.  &  L.  &  G.  Ins. 
Co.,  40  Md.,  595. 

On  the  other  hand,  the  defendant,  protesting  against  a  double 
condemnation,  insists  that,  inasmuch  as  the  defendant,  a  party  to 
the  insurance  contract,  is  subject  to  the  laws  of  the  State  of  Illinois, 
it  has  no  choice  but  to  submit  to  the  decisions  of  its  courts  constru- 
ing and  applying  the  same.  It  is  contended  that  while  it  ii^  true 
as  a  general  rule,  that  the  situs  of  a  debt  must  be  either  at  the 
domicile  of  the  creditor  or  at  the  place  where  it  is  payable,  yet  that 
this  is  not  an  absolute  rule,  and  may  be  varied  by  express  legisla- 
tion; that  the  States  may  legislate  thereon  according  to  their  own 
view  of  their  interests;  that  the  suits  in  Illinois,  having  been  first 
commenced,  the  court  there  has  acquired  control  of  the  subject;  and 
that,  whether  its  decision  be  right  or  wrong,  it  is  conclusive,  and 
must  be  followed  here.  And  the  following  cases  are  reHed  on  in 
support  of  this  argument:  Moore  vs.  Wayne  Circuit  Judge,  55  Mich., 
84;  a  c,  20  N.  W.  Bep.,  801;  Pennoyervs.  Neff,  95  U.  S.,  714;  Boche 
vs.  Insurance  Co.,  2  Bradw.,  360;  Hannibal  &  St  J.  R  Co.  vs.  Crane, 
102  LL,  249;  Fithian  vs.  New  York  &  E.  R  Co.,  31  Pa.  St.,  114;  Barr 
vs.  King,  96  Pa.  Si,  485;  Childs  vs.  Digby,  24  Pa.  Si,  23;  Mooney 
vs.  Union  Pac.  By.,  9  Amer.  &  Eng.  C.  Cas.,  131;  s.  c,  14  N.  W. 
Bep.,  343;  Burlington  &  M  By.  vs.  Thompson,  18Ceni  Law  J.,  192; 
&  c.,  1  Pac.  Bep.,  622;  Eichelburger  vs.  Pittsburgh  etc.  By.,  9  Amer. 
&  Eng.  R  Caa,  158;  McAllister  vs.  Pennsylvania  Ins.  Co.,  28  Mo.,  214; 
National  Bank  vs.  Huntington,  129  Mass.,  444;  Myer  vs.  Liverpool 
&  L.  &  G.  Ins.  Co.,  40  Md.,  601;  Brausservs.  New  England  Fire  Ins. 
Co.,  21  Wis.,  512. 

There  has  been  a  great  difference  of  opinion  upon  the  subject, 
and,  after  attending  to  the  variations  in  the  facts  of  particular  cases, 
it  still  remains  impossible  to  reconcile  the  authorities.  Nothing  in 
the  federal  decisions  seems  controlling.  The  statement  already 
made,  of  the  positions  of  the  parties  here,  presents  the  main  features 
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of  fche  reasons  and  arguments  employed  for  reaching  the  different 
conclusion&  It  is  not  necessaxy  to  go  over  the  ground  again  in 
this  case.  Unquestionably,  it  is  a  .point  of  great  difficulty,  aud  I 
have  been  struck  with  doubt  at  various  steps  in  advancing  to  a 
decision. 

Some  of  the  cases  go  very  far  in  support  of  the  defense  here, 
notably  the  Kansas  case  (18  Cent  Law  J.,  192),  where  a  railroad 
corporation,  organized  and  having  its  principal  place  of  business  in 
Nebraska,  but  whose  line  extended  into  Kansas,  was  garnished  for 
a  debt  due  one  of  its  employes  for  wages,  in  the  courts  of  Kansas, 
at  the  suit  of  a  creditor  of  the  employe.  The  employe  resided  in 
Nebraska,  had  eacmed  the  wages  there,  and  those  wages  were  exempt 
to  him  and  his  family  by  the  laws  of  that  State.  No  service  of 
process  was  had  on  the  principal  defendant  It  did  not  appear  that 
the  plaintiff  was  a  resident  of  Kansas,  yet  the  supreme  court  of  that 
State  held  that  the  debt  was  rightly  garnished  there:  Burlington 
etc.  Ry.  Co.  vs.  Thompson,  supra  (January,  1884). 

I  do  not  presume  to  say  that  the  case  was  erroneously  decided, 
but,  with  the  utmost  deference  to  that  court,  it  seems  to  me  that 
the  decision  is  open  to  grave  criticism.  It  appears  to  me  that  the 
suggestion  that  a  defendant,  entering,  for  the  purpose  of  doing  busi- 
ness, a  State  where  he  is  liable  to  a  judgment  subject  to  be  dupli- 
cated elsewhere,  and  the  debt  twice  collected,  takes  the  risk  of  such 
consequences,  is  one  of  the  last  to  be  made  in  the  administration  of 
justice  in  an  enlightened  State,  and  ought  only  to  be  mentioned  as  a 
catastrophe  fountd  unavoidable  after  all  legal  reasoning  had  failed. 
It  does  not  seem  to  be  consonant  with  our  interstate  relations,  and 
the  general  principles  of  jurisprudence  which  ought  to  prevail  for 
common  justice  and  harmony;  and  one  could  not  help  feeling  doubt- 
ful whether  the  reasoning  leading  to  such  a  result  could  be  sound. 
And  if,  in  the  present  case,  it  did  not  appear  that  the  plaintiffs  in 
the  Illinois  suits  were  citizens  of  that  State,  I  could  not  agree  that 
the  judgment  there  was  upon  a  subject  within  the  jurisdiction  of  the 
coiurt  But  it  does  in  fact  appear  that  the  parties  who  sued  there 
were  citizens  of  Chicago,  and  certain  legal  consequences  arise  from 
that  circumstance  which  have  weight  in  the  discussion.  The  debts 
for  which  those  parties  brought  suit  were  choses  in  action,  which,  in 
legal  theory,  attached  to  the  domicile  of  the  creditors  there.  It  might 
be  competent  for  the  State  to  legislate  in  behalf  of  its  own  citizens 
owning  such  choses  in  action,  so  as  to  enable  them  to  reach  any 
assets  of  the  debtor  which  the  legislature,  by  changing  the  corn- 
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mon-law  theory  of  their  situs,  could  localize  there;  and  that  the 
debtor,  by  creating  the  debt  in  that  State,  and  contracting  such  re- 
lations with  its  citizens,  ought  to  be  regarded  as  having  consented 
to  such  regulations  for  its  collection,  or,  at  least,  as  having  no  just 
reason  for  complaining  of  them.  And,  if  it  were  necessary  to  sup- 
port the  judgment,  I  should  be  required  to  presume  that  the  judg- 
ment was  payable  there.  I  am  inclined  to  the  opinion  that,  although 
the  bounds  of  comity  are  rather  severely  strained  by  this  course, 
it  may  be  pursued  consistently  with  established  principles.  There 
are  two  considerations  touching  the  abstract  merits  which  incline 
me  to  adopt  this  view  in  a  doubtful  case;  First,  the  one  already 
alluded  to,  that  we  thus  avoid  imposing  a  double  liability  upon  a 
party  whose  good  faith  is  not  questioned;  and  second,  the  property 
has  gone  to  pay  a  just  debt  of  the  plainti£^  and  she  has  received 
the  benefit  of  it  These  circumstances  could  not  turn  a  clear  case. 
It  is  said  to  have  been  held  by  Blodgett,  D.  J.,  that  the  liability  of 
on  insurance  company  to  garnishment  does  not  arise  in  lUinois  until 
after  adjustment.  The  contrary  appears  to  have  been  held  in  the 
State  court  in  this  case.  If  this  was  error,  it  was  error  merely,  and, 
if  the  court  had  jurisdiction,  could  only  be  corrected  there. 

On  so  close  a  question  I  shall  deny  the  motion,  without  costs,  and 
without  prejudice  to  a  new  motion,  if  the  plaintiff  shall  elect  to 
make  it  when  the  circuit  justice  of  the  supreme  court,  or  the  circuit 
judge,  shall  preside  here. 
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SUPEEME  COURT  OF  NORTH  CAROLINA. 

GREEN  COUNTY. 
Febbuaby  Term,  1874. 


^s^n^. 


YANCY  T.  ORMOND, 

V8, 

FIDELrrY  MUTUAL  LIFE  ASSOCIATION. 

The  application,  which  was  made  part  of  the  contract,  provided  that  nnde 
no  circumstances  should  it  be  in  force  until  the  annual  dues  had  beei 
paid.  The  policy  recited  that  "Whereas  the  first  payment  ♦  ♦  havinj 
first  been  received"  etc.,  while  attached  to  it  was  a  blank  form  of  receip 
referrinff  to  the  policy  and  application  for  the  terms  of  ajs^reement,  an( 
reciting  now  it  must  be  signed  to  be  valid  and  that  cash  or  it>8  equivalen 
must  be  given  in  exchange. 

JECeUy  That  a  delivery  by  the  agent  was  not  a  waiver  of  prepayment  of  pre 
mium,  tbe  agent  had  no  authority  to  waive  such  payment,  and  the  knowl 
edge  of  the  lact  was  sufficiently  brought  to  the  attention  of  the  applicant 

Statement  of  Agreed  Facts, 

The  plaintiff  and  Margaret  A  Ormond,  on  the  13th  of  November 
1884,  made  application  for  a  policy  of  insurance  in  the  defendant'i 
company  upon  the  life  of  Margaret  A  Ormond  for  the  benefit  of  th< 
plaintiff,  a  copy  of  which  application  is  hereto  annexed  as  a  pari,  o 
this  agreement;  that  said  apphcation  was  taken  by  one  Thomai 
McGee,  an  agent  of  the  defendant,  and  when  the  application  wa 
taken  the  plaintiff  asked  said  agent  when  he  would  have  to  pa^ 
membership  fee  and  first  year's  dues,  and  the  agent  replied  that  i 
was  customary  to  pay  when  the  apphcation  was  made,  but  som< 
paid  when  the  poHcy  was  deUvered,  and  the  plaintiff  said  he  woul( 
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pay  when  the  policy  was  delivered.  The  agent  McGee  knew  that 
the  plaintiff  was  a  man  of  high  financial  and  social  standing,  and  was 
satisfied  Htupi  payment  would  be  made  when  called  for. 

The  agent,  McGee,  took  the  application  to  the  general  agents  of 
the  defendant,  Midgette  &  McCollen,  to  whom  the  standing  of  the 
plaintiff  was  well  known,  and  informed  them  of  the  circumstances 
attending  the  making  of  the  application;  said  general  agents  for- 
warded the  application  to  the  home  office  in  Philadelphia;  and  on 
the  19th  day  of  November,  1884,  it  issued  the  policy  hereto  annexed, 
and  forwarded  the  same  to  the  general  agents,  who,  on  the  24th  of 
November,  forwarded  the  same  by  mail  to  the  plaintiff  at  Hookerton 
without  condition  or  explanation,  or  saying  anything  about  the  pay- 
ment of  the  membership  fee  and  first  year's  dues,  inclosing  there- 
with a  receipt — a  copy  of  which  is  hereto  annexed. 

On  the  afternoon  of  the  16th  day  of  November,  1884,  said  Marga- 
ret A.  Ormond  was  taken  sick  and  a  medical  attendant  was  called  to 
her  on  the  19th,  and  on  the  21st  it  was  discovered  that  she  had 
pneumonia,  from  which  she  died  on  the  2dd,  having  been  confined 
to  her  bed  from  her  first  sickness  on  the  16th;  that  her  sickness  was 
not  of  such  a  nature  as  to  cause  any  apprehension  in  her  own  mind 
or  the  minds  of  the  members  of  the  family,  until  the  19th.  By  the 
only  mail  route  from  the  post-oftce  of  plaintiff  and  said  Margaret  A. 
Ormond,  a  letter  mailed  at  said  post-office  on  the  16th,  17th,  or  18th 
of  November,  would  have  reached  Philadelphia  on  the  19th,  or 
Kinston,  where  the  general  agents  reside,  on  the  20th.  One  mailed 
on  the  19th  or  20th  would  have  reached  Philadelphia  on  the  21si,  or 
Kinston  on  the  22d;  one  mailed  on  the  20th  or  2l8t,  would  have 
reached  Philadelphia  on  the  22d,  there  being  a  tri-weekly  mail 
from  her  post-office  to  Goldsboro,  N.  C,  on  Tuesday,  Thursday,  and 
Saturday.  No  notice  was  given  the  defendants  of  the  sickness  of 
Margaret  A.  Ormond  until  the  27th  of  November.  The  plaintiff 
having  received  the  policy  on  the  26th  day  of  November  through  the 
mail  as  stated,  took  the  same  on  the  27th  of  November  to  the  gen- 
eral agents,  informed  them  of  the  sickness  and  death  and  the  cir- 
cumstances attending  it,  and  asked  them  if  the  policy  was  all  right; 
and  they  informed  him  that  it  was,  and  he  paid  them  the  member- 
ship fee  and  first  year's  dues,  and  they  countersigned  the  receipt  for 
the  fee  and  dues,  and  at  the  suggestion  of  said  agents  sent  forward 
notice  of  death.  Afterwards  during  the  same  day  one  of  the  agents 
saw  the  plaintiff  and  told  him  he  was  not  sure  that  the  policy  was 
good.     On  the  8th  of  December,  1884,  in  consequence  of  a  notice 
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from  the  general  agents  the  plaintiff  went  to  their  office,  and  thej 
informed  him  that  they  had  been  notified  by  the  defendants  to 
return  to  him  the  money,  stating  at  the  same  time  that  they  did  not 
think  it  was  necessary,  but  the  plaintiff  could  take  the  money,  and 
if  his  claim  was  established  he  could  return  the  money.  Ux>on  this 
assurance,  without  intending  to  waive  any  right  he  took  the  money. 
The  general  agents,  Midgette  &  McCullen,  were  managers  for  the 
State  of  North  Carolina  and  South  Carolina,  nnd  had  authority  to 
solicit  and  forward  applications  for  insurance,  receive  and  receipt  for 
membership  fees  and  first  annual  dues  by  countersigning  receipts 
signed  by  the  president  and  treasurer,  to  deliver  policies,  and 
appoint  sub-agents. 

J.  W.  Bryan  and  Munboe  &  Robinson,  /(jt  Plaintiff. 
J.  E.  Jackson,  and  W.  S.  Campbell,  for  Defendant. 

Smith,  C.  J. 

Among  the  clauses  found  in  the  application  made  with  the  by- 
laws and  by  express  words  m  the  policy  a  part,  is  the  following: — 

3.  "  That  under  no  circumstances  shall  the.  policy  hereby  applied 
for  be  in  force  until  the  actual  payment  to  and  acceptance  of  the 
annual  dues  by  the  association  or  its  authorized  agent,  during  the 
lifetime  and  good  health  of  the  party  who  is  proposed  for  member- 
ship and  insurance."  The  poHcy  itself  contains  a  recital  charge 
declaring,  ''and  whereas  the  first  payment  of  such  annual  dues 
having  first  been  received  by  the  treasurer  or  an  accredited  agent 
of  the  association,"  etc.  Accompanying  the  policy  and  attached  to 
it  is  the  form  of  a  receipt  used  by  the  company  in  these  words: — 

The  Fidelity  Mutual  Life  Association, 
Of  Philadelphia,  Pa., 

Office  908  Chestnut  St. 

Philadelphia,  November  19,  1884. 
Received  from  the  owner  of  policy  No.  6,934  on  the  life  term,  fifteen  dollars 
for  the  annual  dues,  due  the  19th  day  of  November,  18^J4. 
For  terms  of  mutual  agreement,  see  application  and  policy. 

A.  Thacher,  Treasurer, 
L.  G.  FousE,  President. 

At  the  foot  of  the  receipt  and  in  the  left  comer  is  the  following: — 
Notice  to  Policy-Holders. 

This  receipt  to  be  valid  must  be  signed  by  the  president  or  treasurer  of  the 
association,  and  in  exchange  therefor,  cash  or  its  equivalent  be  given  by  the 
holder  of  the  policy  at  the  date  hereof,  or  within  three  days  allowed  by  the 
association. 
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And  when  payment  hereon  is  made  to  an  authorized  agent,  such  agent 
mnst  countersign  at  the  date  of  paying,  as  an  evidence  of  payment  to  him. 

Beneath  the  acknowledgement  is  this: — 

Countersigned  at Agent. 

but  without  any  signature  of  the  agent 

This  policy  thus  with  the  attached  receipt  plainly  declares  that 
the  required  precedent  payment  has  not  been  made  and  must  be 
paid  to  the  agent  before  the  contract  of  insurance  becomes  complete 
and  operative  on  the  association  and  the  policy  becomes  effectual 
Indeed  the  recital  seems  to  contemplate  the  payment  as  an  essential 
consideration  of  a  valid  delivery  by  the  agents  to  whom  the  policy 
was  sent.  Moreover,  this  must  be  "  during  the  lifetime  and  good 
bealth  "  of  the  party  to  be  insured. 

The  policy  incorporating  with  it  the  other  papers  by  reference  if 
it  be  deemed  effectual  from  its  date,  and  the  delivery  of  in  the  man- 
ner stated  effectual,  constitutes  the  contract  between  the  parties  by 
which  their  respective  rights  and  obligations  are  to  be  ascertained 
and  the  dues  were  not  paid  until  four  days  after  the  death  of  the 
insured.  This  certainly  was  not  a  compliance  with  the  fundamental 
conditions  on  which  its  validity  was  dependent. 

The  plaintiff  insists  that  the  initiatory  payment  was  dispensed 
with  and  waived  by  the  soliciting  agent  at  the  time  of  taking  the 
application;  and  if  not  then,  by  the  unqualified  transmission  to  him 
by  the  general  agents  of  the  policy  received  by  them. 

The  facts  do  not  warrant  this  contention.  The  plaintiff  in  answer 
to  his  inquiry  of  the  agent  McGee,  when  he  would  be  required  to 
pay,  was  informed  that  payments  were  sometimes  made  at  the 
taking  the  application  and  sometimes  when  the  policy  was  delivered, 
and  in  exercising  his  discretion,  the  plamtiff  said  he  would  pay  at 
the  latter  period.  There  was  no  waiver  in  the  case,  and  the  plaintiff 
under  the  agent's  advice  was  but  availing  himself  of  an  allowed 
option — a  conceded  right. 

There  was  no  waiver  by  the  general  agents,  nor  had  they  author- 
ity to  dispense  with  the  prepayment,  if  indeed  an  inference  of  an 
intent  to  do  so  can  be  drawn  from  their  act  of  forwarding  the 
policy  without  countersigning  the  receipt.  The  actual  receipt  of 
the  dues  was  indispensable  to  the  efficacy  of  the  insuring  con- 
tract, and  this  being  a  provision  in  the  application  is  brought  to 
the  knowledge  of  the  plaintiff  and  forms  part  of  his  contract  In 
Whitly  vs.  Life  Ins.  Co.  (71  N.  C,  480)  it  is  declared  that  a  policy  of 
life  insurance  is  not  binding  until  the  premiums  are  paid,  a  clause 
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requiring  prepayment  being  contained  in  the  application;  anc 
further  that  any  material  change  in  the  condition  of  the  health  o 
the  insured  intermediate  and  before  the  consummation  of  the  con 
tract  by  payment  of  the  premiums,  should  be  communicated  to  th< 
company. 

The  clause  under  which  the  policy,  and  of  course  the  contrad 
consummated  by  its  issue,  becomes  operative  is  an  underlying  an(] 
essential  part  of  the  agreement,  and  no  agent  can  dispense  with  iti 
agreement.  The  policy,  as  we  interpret  its  recital,  makes  this  a  pre 
requisite  to  its  taking  effect  by  delivering  as  does  the  form  o 
acknowledging  payment.  The  plaintiff  therefore  knows  that  "  actua 
payment "  must  be  made,  and  that  "  under  no  circumstances ''  cai 
the  policy  "  be  in  force  "  without  it  is  made. 

We  do  not  propose  to  enter  upon  other  inquiries  discussed  witl 
great  learning  and  after  much  research  on  either  side;  such  as  th< 
omission  to  give  information  of  the  sickness  of  the  insured  anc 
the  explanation  offered  for  the  refusal,  and  the  period  at  which  the 
contract  became  effective,  and  will  only  say,  that  as  there  are  condi- 
tions in  the  policy  not  contained  in  the  application,  which  constitute 
after  acceptance,  part  of  the  policy,  it  would  seem  that  the  plaintif 
being  at  liberty  to  decline  the  added  conditions,  his  assent  to  then 
would  be  necessary  to  a  complete  agreement  without  passing  upor 
other  matters,  and  put  our  decision  in  accordance  with  numerouE 
rulings  in  adjudged  cases  upon  the  ground  that  the  clause  in  the 
policy  referred  to  constitutes  a  condition  precedent,  and  the  waivei 
relied  on  does  not  dispense  with  it 

There  is  no  error,  and  the  judgment  is  afiSrmed. 
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SUPEEME  COUKT  OF  NEW   HAMPSHIRE. 


BALL 

GRANITE  STATE  MUTUAL  AID  ASS'N.*] 

A  condition  in  a  certificate  of  membership  in  a  matual  aid  association,  that  it 
shall  be  null  and  Toid  if  any  of  the  statements  o^  answers  made  by  the 
member  in  his  application  concerning  his  health  are  uutrae,  is  waived  if 
the  certificate  is  issued  by  the  association  with  actual  knowledge  of  the 
condition  of  the  applicant's  health. 

A  mutual  aid  association  is  estopped  to  avoid  a  certificate  of  membership  on 
the  ground  of  erroneous  statements  contained  in  the  application,  if  with 
full  Knowledge  of  all  the  facts,  it  has  continued  to  recognize  the  certificate 
as  a  valid  and  subsisting  contract  by  making  and  receiviug  subsequent  as- 
sessments upon  it. 

John  H.  Albin,  for  Plaintiff. 

Batcheldeb  and  Fattlkneb,  for  D^endanL 

Clabe,  J. 

This  is  an  action  of  debt  upon  a  certificate  of  membership  issued 
to  Alyin  W.  Ball,  dated  November  30, 1883,  wherein  the  defendant 
agreed  to  pay  to  the  plaintiff  if  living,  if  not  to  the  heir  at  law  of 
Alvin  W.,  "  within  sixty  days  after  due  proof  of  the  death  of  said 
member,  a  sum  equal  to  the  amount  received  from  one  death  assess- 
ment, but  not  to  exceed  $5,000,  provided  said  member  continues  to 
observe  and  comply  with  the  covenants  and  conditions  specified  in 
this  certificate  during  his  life,  otherwise  the  membership,  with  all 
moneys  paid  to  the  association  and  all  claims  against  the  same  shall 
be  forfeited,  and  this  certificate  shall  be  null  and  void."  There  was 
a  verdict  for  the  plaintiff  for  $6,iJ78.23. 

•Deciilon  rendered, March  11, 1887. 
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The  certificate  of  membership  upon  which  the  action  is  founded, 
declares  that  it  is  issued  and  accepted  under  the  covenants  and  con- 
ditions "  that  no  misrepresentations  have  been  made,  no  untrue  an- 
swers given  to  the  questions  contained  in  the  application,  which  is 
hereby  made  a  part  of  this  certificate  and  a  warranty  on  the  part  of 
the  said  member  and  the  beneficiary;  no  facts  suppressed  and  fraud 
or  deception  used  by  the  said  member  calculated  to  deceive  or  mis- 
lead the  agent  or  officers  of  the  association."  The  application  con- 
tained the  following  clause:  '*It  is  hereby  agreed  that  the  above 
and  foregoing  application,  with  the  declarations  and  statements 
therein  made,  shall  form  the  basis  of  the  contract  by  and  between 
the  above-named  applicant  and  the  Granite  State  'Mutual  Aid  Asso- 
ciation, and  that  if  any  of  these  statements  and  answers  therein 
made  are  untrue  and  false,  or  any  facts  touching  the  health  of  the 
applicant  are  concealed,  or  any  statements  or  untrue  answers  made 
tending  to  deceive  the  association,  or  if  the  appliqant  neglect  to  pay 
any  of  the  assessments  or  annual  paymeuts;  *  "^  *  that  then  in 
either  event  this  contract  shall  become  null  and  void,  and  all  moneys 
which  shall  have  been  paid  shall  be  forfeited  and  the  policy  issued 
to  the  applicant  he];eupon  shall  not  be  binding  upon  the  associa- 
tion." In  answer  to  questions  contained  in  the  application,  Ball 
stated  that  he  had  never  been  afflicted  with  any  disease  of  the  lungs 
or  throat,  and  that  he  was  then  free  from  all  diseases  and  complaints 
to  the  best  of  his  knowledge  and  beHel  It  is  conceded  that  these 
answers  were  untrue,  and  that  Ball  then  had,  and  for  several  years 
had  to  his  knowledge  had  a  disease  called  catarrh,  by  which  both  his 
throat  and  lungs  were  more  or  less  affected,  and  his  health  impaired. 

Unless  these  facts  are  controlled  or  modified  by  other  circum- 
stances the  contract  of  insurance  was  void.  The  statements  of  Ball 
in  answer  to  the  inquiries  in  the  application  concerning  his  health, 
whether  they  are  regarded  as  warranties  or  representations,  were 
made  conclusively  material  by  the  express  agreement  of  the  parties, 
and  the  policy  was  to  be  void  if  they  were  untrue,  and  it  being  con- 
ceded that  they  were  untrue,  the  forfeiture  contemplated  by  the 
agreement  necessarily  follows  unless  it  has  been  waived :  May  on 
Insurance,  §  206;  Jeffiies  vs.  Life  Ins.  Co.,  22  Wall.,  47;  ^tna  Life 
Ins.  Co.  vs.  France,  91  U.  S.,  510;  Frost  vs.  ^tna  Life  Ins.  Co.  of 
Hartford,  61  N.  Y.,  671;  Bastian  vs.  Phoenix  Ins.  Co.,  67  N.  Y.,  596; 
Price  vs.  Phoenix  Mut  Life  Ins.  Co.,  17  Minn.,  497;  Day  va  M.  B. 
Life  Ins.  Co.,  McArthur,  41  (s.  c,  29  Am.  Rep.,  666);  Von  va  Eagle 
Life  and  Health  Ins.  Co.,  6  Cush.,  42;  Miles  va  Conn.  Mut.  Life  Ins* 
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Co.,  3  Gray,  680;  Campbell  vs,  N.  E.  Mut.  Life  Ins.  Co.,  98  Mass., 
381;  Lowell  vs.  Mut.  Fire  Ins.  Co.,  8  Cusk,  127;  Hartwell  vs.  Ala- 
bama Gold  Life  Ins.  Co.,  33  La.  Ann.,  1,353;  Thompson  vs.  Werms, 
H.  L.,  9  Appa  Cas.,  671  (s.  c,  36);  Mooke's  Eng.  Rep.,  228). 

But  it  appears  that  in  addition  to  the  statements  and  answers  of 
Ball,  the  application  contained  the  certificate  of  the  examining 
physician,  in  which  he  stated  that  Ball  had  catarrh,  and  had  been 
subject  to  a  catarrhal  cough  for  many  years,  and  that  he  considered 
him  a  medium  risk.  This  certificate  furnished  by  Ball  as  e,  part  of 
his  application  and  containing  a  true  statement  of  the  condition  of 
his  health  was  before  the  officers  of  the  association  when  they  ac- 
cepted the  risk,  received  the  premium,  and  issued  the  policy.  li 
was  issued  with  the  knowledge  on  the  part  of  the  association  that 
the  answers  of  Ball  were  not  true  in  every  particular  if  the  certifi- 
cate of  the  examining  physician  was  correct,  and  under  instructions 
that  the  plaintiff  could  recover,  although  Ball  knew  of  the  disease, 
if  he  made  the  answers  accidently  and  with  no  intention  to  mis- 
represent the  facts  or  to  deceive  the  defendants,  the  jury  have 
found  by  their  verdict  that  there  was  no  intentional  concealment 
or  misrepresentation  on  the  part  of  Ball. 

It  is  not  to  be  assumed  that  the  association  issued  and  received 
the  premiums  and  assessments  upon  a  policy  which  they  knew  to 
be  worthless  to  the  holder,  and  the  acceptance  of  the  risk  with  the 
knowledge  that  Ball  had  catarrh  and  had  been  subject  to  a  ca- 
tarrhal cough  for  years  must  be  regarded  either  as  an  admission 
that  catarrh  was  not  such  a  disease  of  the  lungs  or  throat  as  was 
contemplated  in  the  application,  or  as  a  waiver  of  the  condition 
that  the  inaccurate  answers  of  Ball  should  avoid  the  contract  Is- 
suing the  policy  with  knowledge  of  the  actual  condition  of  the 
health  of  the  insured  was  a  waiver  of  the  condition  making  an  in- 
accurate statement  as  to  his  health  an  avoidance  of  the  policy. 
And  by  treating  the  contract  of  insurance  as  valid  and  subsisting, 
by  making  and  receiving  subsequent  assessments  upon  it  with  full 
knowledge  of  all  the  facts,  the  defendant  is  estopped  to  avoid  it 
for  erroneous  statements  in  the  application  :  Appleton  vs.  Ins.  Co., 
59  N.  H.,  541;  Hadley  vs.  N.  H.  Ins.  Co.,  55  N.  H.,  110;  Barnes  vs. 
Ins.  Co.,  45  N.  H.,  21;  Horn  vs.  Cole,  51  N.  H.,  287;  Insurance  Co. 
vs.  Wolf,  95  U.  S.,  321;  Van  Schoick  vs.  Niagara  F.  L  Co.,  68  N.  Y., 
434,  436;  Momson  vs.  Wisconsin  Odd  Fellows  M.  L.  Ins.  Co.,  59 
Wis.,  163, 168;  Schwarzbach  vs.  Ohio  Valley  Protective  Union,  25 
West  Va.,  622,  665,  C. 
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The  court  finds  that  there  was  no  evidence  tending  to  show  the 
amount  received  from  one  death  assessment  and,  subject  to  excep- 
tion, the  jury  were  instructed  to  return  a  verdict  for  $5,000,  with 
interest  after  sixty  days  from  the  proof  of  Ball's  death,  in  case  they 
found  for  the  plaintiff.  This  was  error.  The  plaintiff  was  entitled 
to  a  sum  equal  to  the  amount  received  from  one  death  assessment. 
If  there  was  no  evidence  to  show  what  that  sum  was,  he  could  re- 
cover only  nominal  damages. 

The  condition  in  the  policy  that  the  sum  recovered  should  not 
exceed  $5,000  was  not  evidence  that  the  sum  received  from  one 
death  assessment  would  amount  to  $5,000.    New  triaL 

Carpenter,  J.,  did  not  sit;  the  others  concurred. 
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SUPEEME   COUET  OF   MICHIGAN. 


EMPLOYERS'  LIABILITY  ASSUR  CO.  ] 

V8,  > 

COMMISSIONEE  OF  INSUEANCE.    ) 

A  British  company  which  has  deposited  $100,000  in  New  York,  as  there  re- 
quired, is  not  thereby  exempted  from  the  deposit  reouired  in  Michigan 
under  the  law  which  exempts  in  case  of  a  deposit  in  the  State  where  or- 
ganized. The  license  of  a  foreign  company  to  do  .business  in  New  York 
cannot  be  deemed  as  constituting  that  State  the  place  of  organization. 

Campbell,  C.  J. 
Eelator,  a  British  company,  applied  to  the  insurance  commissioner 
for  a  license  to  transact  business  in  this  State,  which  he  refused  to 
allow  without  a  deposit  of  securities  to  the  amount  of  $100,000,  which 
is  required  by  statute  where  no  similar  deposit  has  been  made  at  such 
other  place  as  is  contemplated  by  law.  Eelator  showed  proper 
evidence  that  such  a  deposit  had  been  made  in  the  State  of  New 
York  upon  the  conditions  required  by  our  legislation.  The  only 
question  is  whether,  under  the  statute  which  governs  the  case,  and 
which  was  fully  discussed  on  the  argument,  a  deposit  in  New  York 
is  a  sufficient  compliance.  The  statute  (Laws  1881,  p.  279)  requires 
a  deposit  of  at  least  $100,000  with  the  State  treasurer  of  this  State, 
or  with  the  chief  financial  officer  or  commissioner  of  insurance  of  the 
State  where  such  company  or  association  is  organized,  duly  assigned 
to  such  officer  in  trust  for  the  benefit  of  all  policy-holders.  Said 
deposit  shall  consist  of  bonds  or  stocks  of  the  United  States,  or  of 
the  State  where  such  company  or  association  is  organized,  or  of 
bonds  and  mortgages  on  improved  unincumbered  real  estate  worth 

*  DeolJdon  rendered,  Jukiuury  27, 1887. 
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double  the  sum  loaned  thereon.  It  is  not  disputed  that  the  statute 
designs  to  allow  licenses  to  companies  formed  under  the  laws  of 
foreign  governments,  as  well  as  those  created  in  other  States  of  the 
Union.  They  are  all  covered  expressly  by  more  than  one  section  of 
the  statute.  But  the  right  to  rely  on  a  deposit  of  securities  else- 
where is  in  terms  confined  to  deposits  in  the  State  in  which  a  C/Om- 
pany  is  "  organized."  It  is  not  claimed  that  this  relator  was  organized 
in  New  York;  but  it  is  insisted  that  obtaining  authority  to  do  busi- 
there  satisfied  sufficiently  the  essentials  of  organization.  It  is  further 
claimed  that  the  insurance  department  has  practically  construed  this 
statute  by  licensing  companies  on  that  theory,  and  that  the  present 
commissioner  had  done  the  same  thing  until  his  attention  was 
directed  to  the  question  in  such  a  way  as  to  lead  him  to  doubt 
its  correctness. 

Much  respect  is  due  to  practical  construction  when  it  does  no 
violence  to  language,  and  has  been  so  long  continued  as  to  show 
general  acquiescence;  but  in  this  case  the  present  refusal  is  from 
the  same  officer  whose  predecessors  have  given  the  other  construc- 
tion, and  who  has  refused  to  recognize  it.  The  law  has  not  been 
in  force  long  enough  to  make  it  evident  that  this  construction  has 
been  brought  home,  to  the  attention  of  the  various  departments  of 
the  government,  and  approved  by  their  acquiescence.  It  would 
require  a  very  dear  case  of  practical  acquiescence  to  authorize  us 
to  compel  the  head  of  a  bureau  to  follow  precedents  which  he  does 
not  himself  regard  as  binding,  unless  they  are  at  least  so  harmoni- 
ous with  the  language  of  the  law  as  to  create  no  repugnance  to  it 
We  cannot  avoid  the  necessity  of  looking  at  the  statute  itsell  When 
we  do  this,  we  find  that  it  does  not  group  together  under  one  name 
or  class  all  companies  not  originating  in  Michigan,  but  divides  them 
more  than  once  into  companies  of  other  States  and  foreign  coun- 
tries. The  use  of  the  word  "  States  "  is  manifestly  confined  to  our  own 
communities  within  the  United  States.  In  one  sense,  nations  are 
often  aad  properly  designated  as  States;  but,  where  companies- 
formed  under  the  laws  of  foreign  governments  are  mentioned  as 
distinct  from  companies  of  other  States,  we  cannot  suppose  the  repe- 
tition and  distinction  are  meaningless.  If  no  difference  was  intended 
to  be  recognized,  the  language  used  is  very  inappropriate. 

When,  aiter  mentioning  both  of  these  classes,  the  legislature  pro- 
ceeded to  provide  tnat  companies  which  had  deposited  securities  to 
the  amount  of  $100,000  in  the  proper  custody  in  the  States  in  which 
they  were  organized  need  make  no  deposit  here,  we  must  assume 
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the  omission  to  coyer  foreign  companies  by  this  exemption  was 
IntentionaL  We  may  not  be  able  to  tell  just  what  reasons  influenced 
the  legislature,  but  it  is  easy  to  see  differences  which  might  haye 
been  considered.  The  object  of  proyiding  the  deposit  is  to  secure 
a  fund  to  which  our  citizens  may  haye  conyenient  access  for  indem- 
nity for  their  unpaid  losses.  A  deposit  abroad  would  be  of  no 
practical  use  to  them  in  most  cases,  because  not  readily  accessible. 
If  we  giye  the  word  "State  "  a  sense  which  will  include  a*  foreign 
nation,  the  language  of  the  statute  would  require  the  deposit  to  be 
made  in  the  foreign  State  to  which  the  company  belonged.  Thai 
would  not  help  tMs  relator,  because  the  deposit  is  in  New  York,  and 
not  in  Great  Britain.  It  is  therefore  claimed  that  what  the  statute 
means  is  that  the  deposit  should  be  made  in  another  American  State, 
but  that  the  word  "  organized  "  may  mean  licensed  to  do  business. 
This  is  not  a  natural  meaning.  A  British  company  may  be  hcensed 
to  do  business  in  eyery  State  in  the  Union.  Under  the  interpretation 
claimed,  it  might  haye  a  single  deposit  in  any  of  the  States.  So  a 
New  York  company  might  be  licensed  in  eyery  State.  This  same 
construction  would  allow  the  deposit  of  that  company  to  be  made 
anywhere  else  as  well  as  m  New  York  But,  if  the  statute  said 
nothing  about  fbreign  companies,  no  one  would  imagine  that  an 
American  company  could  be  treated  as  organized  anywhere  but  in 
its  home  State.  Language  which  is  so  plain  and  definite  when  so 
appUed  cannot  be  made  to  mean  something  else,  and  applied  to 
objects  which  in  no  way  fulfill  its  conditions 

If  there  were  no  way  in  which  foreign  companies  could  otherwise 
get  a  license  here  at  all  under  this  statute,  which  expressly  coyers 
them,  we  might  be  called  on  to  deyise  some  construction  which 
would  saye  the  whole  statute.  This  is  a  rather  dangerous  processi 
and  if  allowable  at  all,  can  only  be  made  so  by  necessity.  But  here 
there  is  no  such  necessity.  They  can  get  it  by  making  a  deposit  here. 
The  conditions  on  which  companies  can  be  exempted  from  this 
general  rule  are  expressly  confined  to  American  companies,  and  can 
reach  no  others.  It  is  not  our  proyince  to  speculate  on  the  possible 
yiew  which  may  haye  influenced  the  legislature.  It  wap  within  their 
discretion  to  impose  these  conditions.  If  they  acted  inadyertently, 
they  can  yery  easily  remit  them.    But  we  haye  no  such  power. 

The  mandamus  must  be  denied. 

The  other  justices  concurred. 


VOL.  xvi.-2e. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Fleas,  Mercer  County. 


HAWS 

V8. 

FIRE  ASSOCIATION  OF  PHILADELPHIA*] 

The  policy  insured  horses  against  fire,^'  all  contained  in  *  *  frame  bam,  sitna 
etc.''  A  lightning- clause  was  attached  stipulating  that  it  insured  agaii 
damagje  from  lightning,  '^ subject  in  all  other  respects* to  the  terms  a 
conditions  of  the  policy."  A  mare  was  kiUed  while  pasturing  in  a  field 
the  farm. 

ffeldy  That  the  clause  must  be  construed  as  referring  only  to  such  terms  a 
conditions  as  were  applicable  to  it. 

Held,  That  the  insurance  against  lightning  contemplated  a  danger  exist! 
chiefly  at  a  season  when  the  stock  are  usuaUy  much  in  the  fields,  a 
hence  covered  the  animal  while  in  the  field. 

S.  OtBiFFiTB  &  Sons  and  E.  P.  Gillespie,  for  Plaintiff  in  Error. 
S.  F.  Thompson  and  Sah'l  Redmond,  for  Defendant  in  Etror. 

Paxson,  J. 
This  was  an  action  upon  a  written  contract  of  insurance  to  recoi? 
for  the  loss  of  a  brood-mare  killed  by  lightning.  The  defenda 
company  had  insured  a  number  of  the  plaintiff's  horses  against  Ic 
by  fire.  They  were  described  as  "  all  contained  in  his  new,  t^ 
story,  frame  bam  situate  on  his  farm  in  Haupfield  Township,  Merc 
County,  Pa."  This  poHcy  was  in  the  usual  form  of  fire  polici( 
oovering  insurance  upon  either  personal  or  real  estate.  Attached 
it  was  what  has  been  designated  as  the  ''lightning-clause," 
foUows:  "  Attached  to  policy  No.  447,840,  of  the  Fire  Association 
Philadelphia,  agency  at  Qreenyille,  Pa.  It  is  hereby  speda 
agreed  that  this  contract  insures  against  any  loss  or  damage  causi 
by  lightning  to  the  property  insured,  not  exceeding  the  sum  insure 

*  Dediion  rendered,  November  16. 1880. 
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nor  the  interest  of  the  assured  in  the  property,  and  subject,  in  all 
other  respects,  to  the  terms  and  conditions  of  the  policy  hereby 
referred  to,"  etc 

The  mare  referred  to  was  killed  by  lightning  while  pasturing  on  a 
field  of  plaintiff's  farm.  The  court  below  instructed  the  jury  that 
**  we  are  brought  to  the  conclusion,  in  view  of  this  writing  made  by 
one  party,  and  accepted  by  the  other,  which  is  the  law  between 
them  in  this  case,  that  the  plaintiff  cannot  recover,  in  view  of  the 
fact  that  his  property  was  killed  when  not  in  the  bain."  This  ruling 
forms  the  subject  of  the  first  assignment  of  error. 

It  is  to  be  noted  that  the  lightning-dause,  as  it  is  called,  is  subject 
"to  the  terms  and  conditions  of  the  policy  referred  to."  What  does 
this  expression  mean  ?  We  thinjc  the  rational  construction  of  it  is 
that  it  refers  only  to  such  terms  and  conditions  of  the  policy  as  are 
applicable  to  this  particular  insurance;  thdt  is,  insurance  against 
hghtmng.  It  would  be  irrational  to  apply  the  terms  and  conditions 
of  the  policy  which  refer  only  to  insurances  upon  buildings.  Such 
insurance  was  not  the  sulyject-matfcer  of  the  contract,  and  the 
parties  cannot,  by  any  fair  rule  of  interpretation,  be  presumed  to 
have  had  such  conditions  in  view  when  the  insurance  was  effected. 

In  Grandin  vs.  Insurance  Co.  (107  Pa.  St,  26)  the  insurance  was 
upon  oil  in  the  pipe-lines,  and  the  company  defended  upon  the 
ground,  in  part,  that  the  plaintiff  was  not  the  '*  sole,  absolute,  and 
unconditional  owner "  of  the  oil,  as  required  by  one  of  the  condi- 
tions of  the  policy.  This  court  held  that  if  the  insurance  had  been 
upon  a  horse,  a  house,  or  a  stock  of  merchandise,  fchere  would  have 
been  some  force  in  the  proposition  assumed  by  the  company;  but, 
for  the  reasons  there  given,  ruled  that  the  condition  had  no  meaning 
or  application  to  an  insurance  upon  oil  in  pipe-line&  It  was  said  in 
the  opinion  of  the  court:  ''We  have  here  a  number  of  conditions 
which,  as  applied  to  this  particular  contract  of  insurance,  are  mean- 
ingless It  would  be  absurd  to  attempt  to  give  them  any  force  or 
effect. .  The  insurance  itself  is  of  a  peculiar  character.  The  form  of 
policy  is  one  in  general  use  in  ordinary  contracts  of  insurance  upon 
ordinary  property.  Many  of  its  conditions  are  admittedly  imipplica- 
ble  to  this  kind  of  insiurance.  Under  such  circumstances,  when  it  is 
attempted  to  defeat  a  recovery  upon  fche  ground  that,  under  one  of 
its  conditions,  the  policy  is  void,  we  are  driven  to  an  examination  of 
the  character  of  tlie  condition,  and  the  reason  upon  which  it  is 
founded,  in  order  to  ascertain  whether  it  could  have  been  in  the 
contemplation  of  the  parties  when  the  contract  of  insurance  was 
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made.  The  necessity  for  this  arises  from  the  act  of  the  defendant 
company  in  issuing  a  policy  not  adapted  to  the  sabject-matter  of 
insurance,  and  containing  so  many  incongruous  conditions." 

The  policy,  as  before  stated,  describes  the  property  as  '^  contained 
in  his  two-story,  frame  barn,"  etc.  Was  this  intended  as  a  promis- 
sory contract  or  warranty  that  the  horses  were  to  be  kept  all  the 
time  in  the  bam,  and  that  the  policy  should  cease  to  cover  them  the 
moment  they  left  its  shelter?  We  must  take  a  reasonable,  common- 
sense  Tiew  of  the  contract,  and  by  so  doing  we  shall  best  arriye  at 
what  the  parties  actually  intended.  We  have  here  a  farmer  insuring 
iiis  horses  against  lightning.  He  was  contracting  for  indemnity  in 
case  his  horses  should  be  killed.  He  knew,  as  every  man  of  average 
intelligence  knows,  that  the  danger  from  lightning  exists  almost 
wholly  in  the  summer  season.  That  is  a  period  of  the  year  when 
stock  of  all  kinds  up6n  farms  is  left  in  the  fields,  muish  of  the  time, 
by  day  and  by  night.  A  policy  of  insurance  which  only  covered 
stock  when  in  the  bam  would  not  furnish  indemnity,  and  no  man  of 
common  sense  would  insure  in  such  a  company. 

It  is  true,  in  an  insurance  upon  such  personal  property  as  house- 
hold goods  or  a  stock  of  merchandise,  the  words  "  contained  in "  a 
particular  building  would  seem  to  imply  that  the  property  insured 
should  remain  in  such  building;  and  that,  if  removed  therefrom,  the 
policy  would  not  cover  it  But  in  such  cases  the  contract  contem- 
plates that  the  property  shall  remain  in  the  building,  and  there  are 
obvious  reasons  why  a  change  of  location  would  affect  the  insurance. 
The  very  nature  of  such  property  implies  permanency  in  its  loca- 
tion. But  it  is  not  so  with  a  man's  horse.  It  is  of  no  use  to  him  if 
kept  in  a  stable  We  can  imderstand  that  if,  in  a  fire  policy,  hay, 
straw,  or  grain  is  insured  in  a  bam,  the  insurance  would  cease  if 
removed  to  some  other  building.  Such  would  be  the  reasonable 
meaning  to  the  contract  of  insurance,  and  what  the  parties  probably 
contemplated  when  they  made  it.  But  none  of  this  reasoning 
applies  to  a  lightning-clause  upon  horses  or  other  stock.  The  terms 
and  conditions  to  which  such  an  insurance  is  subject  must  be  such 
as  are  reasonably  applicable  to  such  kind  of  insurance  upon  this  par- 
ticular species  of  property,  and  such,  therefore,  as  the  parties  may 
be  presumed  to  have  had  in  view  when  the  contract  was  made. 
This  disposes  of  the  first  assignment  of  error. 

We  also  sustain  the  second.  It  was  error  to  instruct  the  jury  to 
find  for  the  defendant. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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THWESTERN  BENEV.  &  AH)  ASS'Nl 

HALL.* 

isnee  inyolved  qaestions  and  answers  in  the  application  as  to  the  gen- 
ii health  of  the  applicant,  the  use  of  alcoholic  stimulants,  and  whether 
ever  got  drunk  ;  it  was  also  claimed  that  the  insured  committed  suicide 
the  use  of  poison,  hut  there  was  no  positive  proof 

That  the  issues  were  questions  of  fact,  and  a  finding  in  the  court  helow 
k8  conclusive. 

That  in  such  issues  the  possible  action  of  the  company  in  case  other  an- 
ers  had  been  made  in  the  application  is  not  admissible. 

jNulta  &  Weldon  and  Hamilton  Spenceb,  for  Appellant. 
PTON  &  Beater,  for  Appellee. 

Maobudeb,  J. 
da  is  an  action  of  assumpsit,  brought  by  appellee,  who  is  the 
w  of  one  Benjamin  T.  Hall,  deceased,  against  appellant,  in  the 
lit  court  of  McLean  County,  upon  a  certificate  of  membership  in 
Jlant  company  bearing  date  September  27,  1884,  for  the  sum  of 
K),  issued  to  the  said  Benjamin  T.  Hall.  The  circuit  court,  af- 
\  trial  of  the  ^ause  by  agreement,  without  a  jury,  rendered 
ment  in  favor  of  appellee  for  $2,000  and  costs.  This  judgment, 
1  appeal,  has  been  affirmed  by  the  appellate  court  of  the  third 
ict,  and  appellant  company  prosecutes  its  further  appeal  to  this 
t 

dalon  rendered,  October  6,  ISM. 
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The  certificate  in  question  was,  in  effect,  a  policy  of  insurance 
upon  the  life  of  the  deceased  Hall.  It  certifies  that  he  is  entitled  to 
all  the  rights  and  privilege  of  membership  in  appellant  company, 
and  to  participate  in  the  beneficiary  or  relief  fund  of  the  associa- 
tion, to  the  amount  of  $2,000,  "  which  sum,  or  such  part  thereof  as 
may  be  collected  as  specified  in  the  constitution  and  by-laws  of  the 
association,  shall,  wifchin  sixty  days  after  his  death,  be  paid  to  his 
wife,  Mary  J.  HalL"  It  also  recites  that  it  is  issued  upon  condition 
that  Hall  "  shall  comply  with  the  constitution  and  by-laws  of  the 
association,  and  that  the  statements  in  the  application  for  this  certifi- 
cate are  true."  Hall  died  December  4,  1884,  and  proofs  of  his  death 
were  made  by  January  2,  1885. 

The  application  referred  to,  which  was  signed  by  Hall,  contained, 
among  others,  the  following  questions  and  answers:  *' Question. 
Has  your  general  health  been  uniformly  good  for  the  past  ten  years  ? 
Answer.  Yes.  Q.  Do  you  use  alcoholic  or  other  stimulants  ?  A.  No. 
Q.  If  so,  do  you  drink  regularly  ?  A.  Not  at  alL  Q.  Do  you  ever 
get  drunk?  A.  No."  In  the  application  Hall  agreed  that  such 
"  application  and  declaration  "  should  be  the  basis  of  the  contract 
between  him  and  the  association,  '^  and,  that  if  ^ny  misrepresenta- 
tion or  fraudulent  or  untrue  answers  have  been  made,  or  any  facts 
which  should  have  been  stated  have  been  suppressed,  if  death  should 
result  from  suicide,  etc.,"  then  the  agreement  should  be  void,  and 
the  moneys  paid  should  be  forfeited.  He  also  therein  declared  that 
he  had  made  full  and  correct  answers  to  all  the  questions,  and  war- 
ranted such  answers  to  be  true  and  complete  statements  of  all  mate- 
rial facts  within  his  knowledge;  and  agreed  that  if  he  should,  at  any 
time,  impair  his  health  by  immoral  practices,  or  the  excessive  use  of 
alcoholic  stimulants  or  narcotics,  the  contract  should  be  void. 

Upon  the  issues  made  in  the  case,  the  questions  presented  for  the 
decision  of  the  trial  court  were  purely  questions  of  fact.  They 
were  :  (1)  Was  the  conditiqn  of  health  of  the  insured  uniformly 
good  for  the  space  of  ten  years  next  before  his  apphcation  for  mem- 
bership? (2)  Were  the  habits  of  the  deceased,  as  to  the  use  of  al- 
coholic liquors,  such  as  to  amount  to  a  breach  of  his  contract  ?  (3) 
Did  the  deceased  commit  suicide  ? 

The  appellant  sought  to  show  that  Hall  poisoned  himself  by  taking 
Btrvchnine.  There  was  no  positive  proof  that  he  had  taken  such  a 
poison.  There  was  proof  tending  to  show  that  the  pains  in  his  head 
of  which  he  complained,  and  the  spasms  which  immediately  pre- 
ceded his  death,  may  have  been  caused  by  some  other  disease, — not 
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the  result  of  strychnia  poisozL  It  is  not  claimed  that  there  was  any 
examination  of  his  stomach  by  a  chemist  after  his  decease,  and  the 
expert  testimony  tends  to  show  that  such  an  examination  was  the 
only  absolutely  certain  test  of  the  presence  of  strychnia. 

The  questions  of  fact  so  presented  to  the  circuit  court  were  de- 
cided against  appellant.  As  the  appellate  court  has  affirmed  the 
judgment  of  the  circuit  court,  it  must,  of  necessity,  have  found  that 
the  evidence  sustaiQed  the  judgment  of  the  trial  court  Such  find- 
ing is  conclusive  upon  us :  Germania  Fire  Ins.  Co.  vs.  McKee,  94 
111.,  498.  The  appellant  did  not,  as  it  had  a  right  to  do,  under  the 
forty-second  section  of  the  practice  act,  submit  to  the  trial  court 
*'  written  propositions,  to  be  held  as  law  in  the  decision  of  the  case." 
Where  there  is  a  trial  before  the  court  without  a  jury,  in  order  to 
present  a  question  of  law  to  this  court  as  having  been  passed  upon 
by  the  court  below,  the  party  should  submit  propositions  of  law  to 
the  trial  court,  as  provided  for  in  the  section  referred  to  :  Tibballs 
vs.  Libby,  97  DL,  662;  Hobbs  vs.  Ferguson's  Estate,  100  LI.,  232. 
As  this  was  not  done,  there  is  nothing  for  us  to  consider  except  the 
point  hereinafter  stated. 

A  physician  who  was  the  medical  expert  of  appellant,  was  asked 
several  questions,  to  which  objection  was  made  and  sustained. 
They  were,  in  substance,  whether  Hall's  application  for  membership 
in  the  association  would  have  been  favorably  passed  upon  if  it  had 
been  stated  in  such  application  that  he  drank  liquor.  We  think  that 
the  objections  to  these  questions  were  properly  sustained.  The  real 
issue  was  whether  the  statements  made  in  the  application  were  true 
or  false.  What  would  have  been  the  effect  if  some  different  state- 
ment from  that  therein  contained  had  been  made  to  the  association, 
was  of  no  consequence.  The  witness  might  give  his  opinion  on  a 
matter  of  science  connected  with  his  profession,  but  he  could  not 
be  allowed  to  state  his  views  of  the  manner  in  which  others  would 
probably  be  influenced  if  certain  specified  tacts  existed.  Testimony 
called  for  by  the  questions  of  a  similar  character  has  been  held  to 
be  improper  in  the  following  cases :  Washington  Life  Ins.  Co.  vs. 
Haney,  10  Ean.,  625;  Rawls  vs.  American  Mut  Life  Ins.  Co.,  27  N. 
Y.,  282;  Durrell  vs.  Bederley,  1  Holt,  283;  Campbell  vs.  Rickards,  5 
Bam.  &  Adol.,  840. 

The  judgment  of  the  appellate  court  is  affirmed. 
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A,  acting  under  instructioDS  from  B  to  procure  insurance  upon  certain  pro 
erty  in  some  good  company,  applied  to  C,  an  agent  of  the  U.  Co.  C  d 
livered  to  A  a  policy,  countersigned  by  C,  in  the  U.  Co.  A  th( 
deli>  ered  the  policy  to  the  plaintiff,  B.  Afterwards,  on  April  23,  1883, 
was  instructed  by  the  U.  Co.  to  cancel  the  policy.  C  then  entered  tJ 
risk  in  the  policy-register  of  the  defendant  company,  and  wrote  the  poli( 
in  suit,  immediately  notifying  the  defendant  of  the  same.  On  April  '2 
1888,  the  building  insured  was  burned,  and  on  the  same  morning  C,  w] 
had  no  knowledge  of  the  loss,  mailed  the  policy  in  the  defendant  compai 
to  A,  accompanied  by  a  letter  dati-d  April  27th,  informing  him  that  tl 
U.  Co.  had  declined  the  risk,  and  requested  an  exchange  of  policies.  C 
the  day  the  letter  was  sent  to  A  containing  the  policy  in  the  defendai 
company,  C  received  a  letter  from  defendant,  dated  April  2(jth,  declinii 
the  risk.  On  the  same  day,  April  2t$th,  A  notified  C  of  the  loss  by  tel 
graph,  after  the  receipt  of  the  policy  by  A,  and  C  received  the  telegrai 
On  the  same  afternoon  C,  after  receiving  defendant's  letter  .declining  tl 
risk,  went  to  the  place  where  the  property  was  located,  and  the  plainti 
at  the  request  of  A,  handed  the  policy  in  the  U.  Co.  to  A,  and  accepted  tl 
policy  in  the  defendant  company  in  exchange.  Each  company  retam* 
to  plaintiff  the  premiums  paid,  and  refused  to  pay  the  loss. 

Heldf  That  the  plaintiff  could  not  recover  the  amount  of  his  policy  firom  t] 
defendant  company. 

This  was  an  action  of  contract  upon  a  policy  of  insurance  again 
loss  by  fire.  (The  case  was  submitted  to  this  court  upon  the  follow 
iiig  agreed  facts  : — 

Homer  C.  Strong,  an  insurance  broker,  on  April  12,  1883,  in  a 
cordance  with  instructions  from  the  plaintiff,  applied  to  S.  C.  Wfi 
riner,  an  insurance  agent,  for  a  policy  of  insurance  of  $2,000, 

*  Opinion  filed.  October  24,  Ittiiff.— From  Northecutem  Hepcrter. 
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l^ood  company,  on  the  plaintiff's  block  then  in  process  of  erec- 
n  Palmer.  Warriner  at  once  delivered  to  Strong  a  policy, 
irsigned  by  the  former  as  agent  of  the  Union  Insurance  Ck)m- 
if  Philadelphia,  Pennsylvania,  didy  executed  by  that  company, 
ig  the  plaintiff  against  loss  by  fire  from  April  13,  1883,  for 
years,  in  the  sum  of  $2,000,  on  the  property  in  Palmer. 
I  then  dehvered  the  pohcy  to  the  plaintiff^  who  accepted  it, 
^arriner  charged  the  premium  to  Strong,  with  whom  he  had 
»n  account,  and  credited  the  same  to  the  company.  On  Aphl 
^3,  Warriner  received  from  the  company  a  letter  instructing 

>  cancel  the  policy.  He  entered  the  risk  on  the  poUcy-register 
defendant  company,  and  wrote  a  policy  in  the  same  form  and 
jid  for  the  same  amount  and  premium,  as  the  other  policy,  Ib 
fendant  company,  whom  he  immediately  notified  of  the  same, 
inted  portions  of  both  policies  were  in  the  form  required  by 
It,  c  119,  p.  139.  At  the  time  when  he  wrote  the  policy  in 
ifendant  company,  Warriner  credited  the  company  with  the 
mi,  according  to  the  custom  in  such  cases.  On  April  28, 
;he  building  insiired  was  destroyed  by  fire,  about  1  o'clock  in 
>ming.     About  7  o'clock  on  the  same  morning  Warriner,  who 

>  knowledge  of  the  loss,  mailed  a  letter  to  Strong,  dated  April 
nclosing  the  policy  in  the  defendant  company,  and  requesting 
hange  of  policies,  which  was  received  by  Strong  on  the  same 
ag.  On  April  26,  1883,  the  defendant  wrote  to  Warriner,  de- 
\  the  risk,  which  letter  was  received  by  him  on  April  28th,  after 
I  mailed  the  policy  to  Strong.  On  the  morning  of  April  28tb, 
1^  notified  Warriner  by  telegraph  of  the  loss,  after  the  receipt 
policy  by  Strong,  and  Warriner  received  the  telegram.  In 
ftemoon  of  April  28th,  Warriner  went  to  Palmer,  and  the 
ff,  at  Strong's  request,  and  in  the  presence  of  Warriner, 
d  the  policy  in  the  Union  Company  to  Strong,  and  accepted 
olicy  in  the  defendant  company  in  exchange;  and  Strong 
he  firslrnamed  policy  to  Warriner,  with  the  understanding 
le  plaintiff's  rights  were  not  to  be  prejudiced  in  case  the  pel- 

the  defendant  company  did  not  hold.  Warriner  wrote  to 
companies  stating  the  facts;  and  proofs  of  loss  were  duly 
to  both  by  the  plaintiff.  Both  companies  returned  the 
it  of  the  premium  to  Warriner,  and  both  refused  to  pay  the 

judgment  in  the  superior  court  was  for  the  defendant,  and 
Etintiff  appealed. 
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G.  M.  Stearns  and  H.  C.  Steono,  for  Plaintiff, 

WiGGiN  &  Fatjnob,  for  Defendant, 

Allen,  J. 

The  contract  between  the  plaintiff  and  the  Union  Insurance 
Company  was  complete  on  April  13th.  Strong's  authority  was  to 
procure  insurance  to  the  amount  of  $2,000  in  some  good  company; 
and  having  done  that  to  the  acceptance  of  the  plaintiff^  his  agency 
was  accomplished,  and  he  had  no  authority,  to  surrender  the  policy, 
or  to  make  further  insurance  in  behalf  of  the  plaintiff.  Warriner 
could  have  no  authority  to  act  for  the  plaintiff  except  what  Strong 
was  authorized  to  give  him.  When  Warriner,  on  April  23d,  re- 
ceived instructions  from  the  Union  Company  to  cancel  the  policy, 
he  did  not  give  the  ten  days'  notice,  which  was  the  only  way  in 
which  the  company  could  cancel  the  policy  without  the  consent  of 
the  plaintiff;  but  he  attempted  to  procure  the  surrender  of  the  pol- 
icy by  the  plaintiff,  and  the  acceptance  of  a  policy  in  the  defend- 
ant company  in  the  place  of  it  His  letter  of  April  27th  was  a 
proposal  to  the  plaintiff  which  neither  Warriner  nor  Strong  had 
authority  to  accept.  It  was  for  the  plaintiff  alone  to  say  whether 
he  would  retain  the  policy  he  held,  or  surrender  it  in  exchange  for 
the  other.  Until  he  should  consent,  the  first  policy  would  remain 
in  force,  and  the  second  would  not  become  operative.  There  was 
no  acceptance  of  the  proposal,  and  no  contract  between  the  plaintiff 
and  the  defendant  company,  before  the  interview  between  War- 
riner, Strong,  and  the  plaintiff,  on  April  28th.  Before  that  time, 
the  authority  of  Warriner  to  make  the  contract  and  deliver  the 
policy  for  the  defendant  had  been  revoked,  not  only  by  the  letter  of 
April  26th  which  had  before  then  been  received  by  him,  but  by  the 
loss  of  the  property  to  be  insured;  and  an  acceptance  of  the  defend- 
ant's policy  by  the  plaintiff  would  no.t  bind  the  defendant :  Massa- 
soit  Steam  Mills  Co.  vs.  Western  Assur.  Co.,  125  Mass.,  110;  Stebbins 
vs.  Lancashire  Ins.  Co.,  60  N.  H.,  65. 

Judgment  for  the  defendant. 
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•NA  INSURANCE  CO.,  Appellanf.* 

ntory  of  stock  was  made  at  the  time  the  iDsured  purchased  the  bnsi- 
from  other  parties  some  time  previous  to  the  fire,  and  it  appeared  that 
isiderable  part  of  that  stock  remained  on  hand  at  the  time  of  the  fire. 
iiat  the  inventory  was  admissible  to  aid  in  determining  the  value  of 
oods  enumerated  therein  which  constituted  a  part  of  the  stock. 

3  M.  HuMPHBEY,  for  Appellant. 
L.  Walkeb,  for  Eespondent, 

Peb  Cueiam. 
principal  error  alleged  relates  to  the  admission  in  evidence 
the  objection  of  the  defendant,  first,  of  the  inventory  made 
ember,  1872,  about  ten  months  before  the  fire,  on  the  sale 
>j  Bennett  &  Bean  to  the  plaintiff,  Isaac  B.  Ellsworth,  of  the 
f  goods  and  fixtures  of  Bennett  &  Bean,  and  second,  of  the 
s  of  the  inventory  made  by  Ellsworth  &  Son,  September 
3,  a  few  days  before  the  fire,  of  the  stock  then  on  hand. 
Imissibility  of  this  evidence  is  to  be  determined  in  view  of 
cumstances.  Upon  the  issues  as  found,  it  was  incumbent 
he  plaintiffs  to  show  the  amount  and  value  of  the  goods 

plaintiffs,  after  the  purchase  from  Bennett  &  Bean,  continued 

siness  to  the  time   of   the  fire,  selling  from   the  stock  pur- 

of  that  firm,  and  from  new  stock  purchased  from  time  to 

rhich  was  mingled  with  the  old  stock.     The  Bennett  &  Beau 

on  rendered.  March  25.  1»87. 
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inyentoiy  was  taken  by  the  members  of  that  firm,  assisted  by  the 
plaJTitifls  and  one  Bowie,  and  was  entered  in  a  book,  the  articles 
being  stated  in  detail,  with  the  cost  price.  The  sale  to  Ellsworth 
was  made  upon  the  inventory,  for  the  net  cost,  $7,740.07.  The 
book  containing  the  inventory  was  delivered  to  and  kept  by  the 
plaintiffs  in  the  safe  in  the  store.  The  inventory  of  September, 
10, 1873,  was  entered  in  pass-books,  the  goods  being  classified,  and 
the  cost  of  each  article  in  each  class  was  given,  and  footings  of 
the  aggregate  cost  of  each  class  was  made.  These  footings,  aggre- 
gating $6,325.25,  were  transferred  by  the  plaintijSb  and  entered 
in  the  inventory  book  containing  the  Bennett  &  Bean  inventory. 
The  pass-books  and  the  bills  of  purchase  were  kept  in  a  desk  and 
were  with  other  books  and  papers  destroyed  by  the  fixe.  The 
inventory  book  kept  in  the  safe  was  not  burned.  The  trial  occurred 
nine  years  after  the  fire.  The  plaintiffs  were  severally  sworn  as 
witnesses  in  their  own  behalf,  and  testified  as  to  the  particulars 
of  the  loss,  so  far  as  they  could  recall  them.  It  appeared  from 
their  testimony  that  many  of  the  goods  purchased  of  Bennett  & 
Bean,  and  specified  in  the  inventory  of  1872,  were  in  the  stock  at 
the  time  of  the  ^e^  and  they  enumerated  a  large  number  of 
articles  bought  of  Bennett  &  Bean,  then  on  hand.  But  they  were 
unable  to  specify  the  exact  quantities,  or  the  exact  cost  from  recol- 
lection. The  same  is  true  as  to  the  new  goods.  Under  these 
circumstances,  the  court  admitted  the  Bennett  &  Bean  inventory  in 
evidence,  as  bearing  upon  the  value  of  the  classes  of  goods  em- 
braced therein,  which  were  in  the  stock  and  were  burned  at  the 
time  of  the  fire,  and  the  court  also  admitted  the  footings  of  the 
inventory  of  September  10,  1873,  to  be  read  from  the  Bennett  & 
Bean  inventory  book.  The  admission  of  the  Bennett  &  Bean 
inventory  was  not  at  the  time  it  was  admitted  restricted  in  terms  to 
the  purpose  named,  but  it  was  so  limited  in  the  charge.  We  think 
both  this  inventory  and  the  footings  of  the  second  inventory  were 
properly  admitted. 

The  plaintifb  labored  under  great  embarrassment  in  making 
out  their  case,  owing  to  the  burning  of  papers  and  memoranda, 
and  the  lapse  of  time,  and  seem  to  have  given  the  best  evidence 
bearing  upon  the  issue  at  their  command.  The  Bennett  &  Bean 
inventory  showed  what  goods  were  purchased  by  Ellsworth,  and 
their  cost  to  Bennett  &  Bean,  and  also  the  prices  paid  by  Ellsworth, 
matters  as  to  which  the  plaintiffs  had  no  certain,  specific  recollec- 
tion.   The  price  paid  ten  months  before  the  fire,  for  goods  burned 
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was  some  eyidence  of  their  value  at  the  time  of  the  fire.  The 
footings  of  the  inyentory  of  September  10, 1873,  were  authenticated 
by  the  testimony  of  both  the  plaintifGs  as  correct  footings  of  the 
inventory  contained  in  the  pass-books,  and  they  testified  that  they 
represented  the  cost  of  the  gooda  It  is  true  that  the  evidence  as 
to  the  quality  or  value  of  the  goods  burned,  was  not  very  satisfac- 
tory, and  the  jury,  as  their  verdict  indicates,  were  of  this  opinion, 
fiut  we  think  the  rules  of  evidence  were  not  violated. 

There  are  no  other  questions  requiring  special  notice. 

The  order  appealed  from  should  be  affirmed.    All  concur. 
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SUPRlfiME  COURT  OF  NEW  HAMPSHIRR 


CITY  SAVINGS  BANK 

vs. 

WHITTLR* 

The  beneficial  interest  in  a  policy  of  insurance  procured  by  a  father  on  his 
for  the  benefit  of  and  payable  to  his  minor  son,  vests  in  the  son  upoi 
delivery  of  the  policy,  and  a  sabsequent  assignment  of  the  policy  by 
father  as  security  for  his  own  debt  conveys  no  title.  If  the  son  joins  ii 
assignment  he  may  avoid  it,  but  he  must  pay  the  assignee  the  piremj 
necessarily  paid  by  him  to  keep  the  policy  in  force  while  it  was  right! 
in  his  possession. 

Damages  may  be  apportioned  among  several  defendants  by  separate  j 
ments,  if  justice  will  be  done  by  such  procedure. 

Assumpsit  to  recover  the  amount  of  a  note  for  $2,500,  sig 
by  the  defendants  Joshua  F.  Whittle  and  Harry  F.  Whittle,  dt 
March  6, 1877;  and  also  three  sums  paid  by  the  plaintiff  at  diffei 
times  for  premiums  on  a  policy  for  $5,000,  in  the  Home  Life  In 
ance  Company,  on  the  life  of  J.  F.  Whittle,  amounting  to  $27( 
This  policy  was  an  endowment  policy  which  became  due  in  1 
procured  by  J.  F.  Whittle  for  the  benefit  of  H.  F.  Whittle,  who 
his  son,  and  made  payable  to  the  son.  Joshua  F.  was  defad 
Harry  F.,  who  was  an  infant  at  the  time  the  note  was  given,  plea 
infancy.  He  signed  the  note  at  his  father's  request  as  surety, 
never  received  any  of  the  money,  nor  any  benefit  from  it  At 
time  the  note  was  given,  Harry  F.  executed  to  the  bank  an  ass; 
ment  in  writing,  under  seal,  all  of  his  right,  title,  and  interest  in 
policy,  as  collateral  security  for  the  payment  of  the  note,  an< 
the  same  time  Joshua  F.  by  a  like  instrument,  in  which  he  red 
among  other  things,  that  he  had  always  considered  the  policy  t 

*I>eolBioa  rendered,  March  12,  1886.— From  Eastern  Beporler. 
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his  property,  subject  to  his  control  and  disposal,  having  been  so 
informed  by  the  agent  who  took  his  application  for  the  policy,  and 
for  the  further  reasons  that  the  policy  was  taken  without  the 
knowledge  of  the  son,  that  the  premiums  had  been  entirely  paid  by 
him,  also  assigned  all  his  right  and  interest  in  the  policy  to  the 
bank  as  collateral  security  for  the  note.  The  bank  held  the  policy 
and  the  foregoing  assignment  at  the  time  the  policy  fell  due. 

After  the  above  assignments  Joshua  F.  received  notice  of  the 
several  premiums  mentioned  in  the  specification  at  their  respective 
dates,  and  requested  the  plaintiffs  to  pay  them,  and  they  were  paid 
by  the  plaintiffs  at  his  request,  of  which  Harry  F.  had  no  knowl- 
edge. November  17,  1880,  William  T.  Parker,  the  trustee  in  this 
suit,  having  been  appointed  guardian  of  Harry  F.,  received  the 
policy  from  the  bank,  giving  an  accoimtable  receipt  for  the  same; 
and  November  20,  1880,  Parker  received  from  the  insurance  com- 
pany $3,726.04  in  payment  of  the  policy.  At  the  request  of  the 
officers  of  the  bank,  Parker  inquired  of  his  ward  if  he  would 
permit  him  to  pay  the  plaintiff's  claim  from  the  money.  He 
declined  claiming  the  money  as  his.  Harry  F.  became  of  age  about 
eight  months  before  this  suit  was  brought,  but  he  has  never 
affirmed  the  assignment  or  promised  to  pay  the  plaintiff's  demand 
since  the  note  was  given.    Facts  foimd  by  the  court 

C.  H.  Bubub,  for  Plaintiff. 

R  R  Pabeeb  and  A-  F.  STEVBNS,/or  Dffendantft, 

Clabk,  J. 

As  H.  F.  Whittle  signed  the  note  as  surety  and  received  no  benefit 
from  it,  his  plea  of  infancy  is  a  defense  to  the  note.  The  bene- 
ficial interest  in  the  life  insurance  policy  procured  for  his  benefit 
and  made  payable  to  him  became  vested  in  him  when  the  policy  was 
issued:  Kimball  vs.  Oilman,  60  N.  H.,  54;  Stokel  vs.  Kimball,  69 
id.,  13;  Bowers  vs.  Parker,  68  id.,  666;  May  Ins.,  §  392.  His  father's 
assignment  gave  the  bank  no  title  to  the  proceeds  of  the  policy* 
The  minor's  assignment,  though  voidable,  was  valid  imtil  it  was  dis- 
affirmed by  him.  The  bank  was  rightfully  in  possession  of  the 
policy,  and  the  assignment  was  an  implied  request  and  authority 
to  do  what  was  necessary  to  keep  it  in  force  and  protect  the 
insurance. 

The  payment  of  the  premiums  by  the  bank,  necessary  to  keep  the 
policy  on  foot,  was  by  the  implied  request  and  authority  of  H.  F. 
Whittle  and  for  his  benefit,  and  may  be  treated  as  made  in  his 
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behalf;  and  by  claimiiig  and  receiying  the  benefit  of  the  payments 
he  ratified  them  and  became  liable  to  the  bank  therefor:  Unity 
Association  vs.  Dugan^  118  Mass.,  219;  Hall  vs.  Butterfield,  59  N.  H., 
354;  Bartlett  ts.  Bailey  id.,  408. 

The  plaintiff  can  have  judgment  against  both  defendants  for  the 
amount  of  the  premiums  paid  and  costs;  and  the  trustee  is  charge- 
able for  that  amount  The  plaintiff  can  also  have  judgment  against 
J.  F.  Whittle  for  the  amount  due  on  the  note,  without  costs  :  Cole  ys. 
Gilford,  ante,  60;  Chauncey  ts.  Insurance  Co.,  60  N.  H.  428. 

Case  discharged. 

Allen,  J.,  did  not  sit;  the  others  concurred. 
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Appeal  from  Appellate   Court,  First  District. 


CONTINENTAL  LIFE  INa  CO. ) 

VSm 

CABOLINE  S.  RODGERS.* 

Where  no  eyidence  liae  been  offered  to  prove  any  material  allegation  in  the 
declaration  put  in  issue  by  the  pleadings  aud  not  admitted  for  the  purpose 
of  tiie  trial,  or  otherwise  waived,  the  court  should  on  motion  exclude  evi- 
dence offered  on  other  issues  and  direct  a  finding  for  defendant. 

The  plaintiff  by  setting  up  the  application  makes  the  legal  effect  the  same  as 
ifevery  fact  therein  stated  had  been  expressly  averred. 

*  DccUoD  rendered.  Jennerj  26, 1887. 
VOL.  XVI.-27. 
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Where  the  application  is  a  part  of  the  policy  and  a  warranty,  its  stateme: 
will  be  deemed  material,  and  if  false,  even  thoneh  harmless,  or  innocen 
so,  no  recovery  can  bo  had  as  a  general  rale,  but  in  certain  exceptioi 
cases  such  statements  may  be  merely  representations. 

Where  the  policy  provides  that  the  statements  in  the  application  are  warn 
ties,  and  immediately  alt^r  that  if  the  policy  has  been  obtained  thron 
fraud,  misreprepentation,  or  concealment  it  shall  be  void,  the  two  must 
construed  together,  and  statements  in  the  application  not  fraudulent  i 
representations,  and  any  defense  founded  on  fraud  must  be  set  up  a 
proved. 

Matters  which  appear  only  in  the  application,  whether  warranties  or  rppres* 
tations,  can  only  be  availed  of  as  a  defense  by  proving  their  falsity 
breach.    But  the  plaintiff  must  aver  and  prove,  or  offer  to  prove,  perfor 
ance  of  the  agreement. 

When  the  making  of  the  policy,  payment  of  premium,  death  notice  a 
proofs  have  been  averred  and  proved,  a  prima  facie  right  uf  recovery 
made  out. 

Where  notice  and  proofs  have  been  received  and  retained  without  object  ic 
uutil  the  trial,  any  defects  in  them  are  waived. 

Refusal  to  pay  on  some  ground  not  affecting  the  merits,  as  want  of  prof 
notice,  is  a  waiver  of  all  other  objections. 

MULKEY,  J. 

The  appellee,  Caroline  S.  Eodgers,  recovered  a  judgment  in  tl 
Superior  Court  of  Cook  County,  against  the  Continental  Life  Ir 
Co.,  for  $5,522  on  a  policy  of  insurance  issued  by  the  company  to  tl 
plaintiff  upon  the  life  of  her  husband.  Herbert  S.  Bodgers.  Tl 
policy  is  in  the  usual  form,  and  bears  date  May  23d,  1881.  On  tl 
defendant's  appeal,  the  judgment  was  affirmed  by  the  appella 
court  for  the  first  district,  and  the  company  thereupon  appealed  1 
this  court.  The  declaration  is  in  assumpsit,  containing  two  count 
The  first  is  a  special  count  setting  out  the  policy  and  appHcation  i 
heec  verba,  followed  by  the  usual  averments  in  such  cases.  Tl 
second  is  a  consoHdated  common  count  for  money  had  and  receiYe< 
for  interest,  and  for  money  due  on  an  account  stated.  The  plea  < 
non-assumpsit  alone  was  filed  to  the  whole  declaration. 

The  plaintiff  being  sworn  as  a  witness  in  her  own  behaU^  testifie 
that  she  was  the  wife  of  Herbert  S.  Rodgers  at  the  time  of  makin 
the  policy;  that  he  died  on  the  16th  of  December,  1883,  at  Minn< 
apolis;  that  she  found  the  pohcy,  together  with  the  company's  n 
ceipts  showing  payment  of  the  premiums,  among  his  papers,  whic 
were  produced  in  court,  and  put  in  evidence.  The  application  bein 
iu  possession  of  the  defendant,  was  not  offered  in  evidence  by  plain! 
lilt',  or,  indeed  by  either  party,  nor  had  the  defendant  bee  a  serve* 
with  any  notice  to  produce  it  on  the  trial  other  than  that  which  ma 
be  implied  by  law  from  the  b^ging  of  the  suit,  and  setting  it  ou 
i  n  the  declaration. 
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The  policy  offered  in  evidence  contained  the  following  provision  : 

Provided,  always,  and  it  is  hereby  declared  to  be  the  trae  intent  and  mean- 
ing of  this  policy,  and  the  same  is  granted  by  the  company  and  accepted  by 
the  assured  upon  the  following  express  conditions  and  agreement's:  *  *' 

Second.  That  the  answers,  statements,  and  declarations  contained  in  or  in- 
dorsed npon  the  application  for  this  insurance,  which  application  is  hereby 
referred  to  and  made  part  and  parcel  of  this  contract  as  if  fally  recited  herein ; 
and  upon  the  faith  of  which  this  agreement  is  made,  are  warranted  by  the 
assured  to  be  true  in  all  respects  ;  and  that  if  this  policy  has  been  obtained 
by  or  through  any  fraud,  misrepresentations,  or  concealment,  said  policy  shall 
be  absolutely  null  and  void.  *  *  * 

Seventh.  That  no  claim  shall  exist  under  this  policy,  unless  due  notice  and 
satisfact<)ry  proof  of  death  shall  be  presented  in  writing  to  the  officers  of  said 
company  at  the  home  office  in  Hartford,  Connecticut,  within  two  years  after 
the  death  of  the  person  whose  life  is  hereby  insured. 

In  addition  to  this,  the  application  which  is  signed  by  the  com- 
pany aR  well  as  the  assured,  contains  the  following  provision: — 

And  it  is  hereby  covenanted  and  agreed,  that  the  statements  and  represen- 
tations contained  in  this  application  and  declaration,  shall  be  the  basis  of  and 
form  part  of  the  contract,  or  policy  of  insurance,  between  said  party  or  par- 
ties signing  this  application  and  the  said  Continental  Life  Insurance  Com- 
l)Rny,  which  statements  and  representations  are  hereby  warranted  to  be  true, 
and  any  policy  which  may  be  issued  upon  this  application  by  the  Continental 
Life  Insurance  Company,  and  accepted  by  the  applicant,  shall  be  so  issned 
and  accepted  upon  the  express  condition  that  if  any  statements  or  representa- 
tions in  this  application  are  in  any  respect  untrue,  or  if  any  violation  of  any 
covenant,  condition,  or  restriction  of  the  said  policy  shall  occur  on  the  part  of 
the  party  or  parties  signing  this  application,  then  the  said  policy  shall  be 
null  and  void,  and  all  money  which  shall  have  been  paid  on  account  of  said 
policy  shall  be  forfeited  to  the  said  company. 

The  plaintiff  then,  for  the  purpose  of  showing  that  notice  had 
been  given  and  proofs  made  of  Bodgers'  death,  put  Steward  Marks, 
the  general  manager  of  the  company  for  its  northwestern  depart- 
ment, upon  the  stand,  who  testified  in  substance,  that  certain  blanks 
were  sent  to  Mr.  Williams,  the  company's  agent  At  Minneapolis,  for 
the  purpose  of  making  out  such  proofs;  that  they  were  subsequently 
handed  to  him  by  Mr.  Smith,  the  plaintiffs  attorney,  to  be  forwarded 
to  the  company  at  its  home  office;  that  he  could  not  answer  whether 
he  had  sent  them,  because  he  was  not  able  to  fbid  he  had  done  so 
from  an  examination  of  his  letter-book;  that,  ordinarily,  as  a  matter 
of  convenience  to  policy-holders,  he  sent  such  proofs  to  the  home 
office;  that  Maj.  Henry  P.  Barton,  superintendent  of  the  company's 
agencies,  generally  has  charge  of  the  settlement  of  policies  when 
deaths  occur,  and  was  such  superintendent  in  January,  1884;  that 
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witnesR  met  Maj.  Barton  and  plaintiff's  attorney  in  Grannie  Slock, 
in  reference  to  this  claim,  and  several  conversations  were  Ixa-d.  about 
it.    Mr.  Smith,  plaintiff's  attorney,  then  testified  as  follows  i    **  ^  ^®' 
livered  them  (the  proofis)  to  Mr.  Stewart  Marks  under  this   policT- 
They  were  delivered  to  him  by  me  on  the  first  day  of  Januskir^y    ^  ' 
to  the  best  of  my  recollection.    The  day  before  this  suit  ^»s  ^^" 
menced,  I  was  notified  by  Mr.  Marks  that  Major  Barton  ¥VfitS  tk.^^y 
and  would  like  to  meet  me  at  their  office  in  reference  to  this  ra»tter. 
They  declined  to  pay  it    Didn't  put  it  on  any  ground,  bd.'fc  ^^^M 
declined  to  pay  it.     Said  he  would  give  me  the  amount  of     rooney 
the  man  had  paid  them." 

Upon  this  state  of  facts  the  court  refused,  upon  the  def^^^    .  ^ 
application,  to  either  exclude  the  evidence  from  the  jury  o^    "^  ^' 
struct  them  to  find  for  the   defendant.    The  defendant  deoli»^^, 
offer  any  evidence,  and  the  cause  was  submitted  upon  the  fcp^^S^^ 
evidence  with  the  result  already  stated.  . . 

It  is  earnestly  contended  by  appellant's  counsel,  that   ti^^ 
court  erred  in  refusing  to  instruct  the  jury  to  find  for  the  A^^*^^      , 
or  to  exclude  the  evidence  from  the  jury.     This  contention  i^   .       , 
upon  four  distinct  propositions,  which  if  true  to  the  extent    ^^^^^^^ 
clearly  justify  the  conclusion   wnich  counsel   draws  froix^ 
These  propositions  are  as  follows: —  ^ 

1.  That  the  plaintiff,  by  setting  up  the  application  makes,  i^  ^   ^  ^ 
of  the  same,  and  that  the  legal  effect  of  it  is  the  same  as  if  ^^^^^     2. 
therein  stated  had  in  the  ordinary  way  been  expressly  ^'^©'^^^TLje^ 
That  the  matters  and  things  set  up  in  the  application  being  3^^^        ^ 
both  m  the  policy  and  application  to  be  a  part  of  the  confer^^^^  ^^ 
being  also  expressly  warranted  by  the  assured  " to  be  true  i^^    i^'  o^ 
spects,"  ftre  by  the  terms  of  the  contract  itself  made  *•  mat^^^^'^jj^ei^ 
in  other  words  are  made  "  warranties,"  without  regard  to    "^^^L^ri-e^^ 


they  are  in  fact  material  to  the  risk  or  not.    3.  That  the   ^'^'^^-^iie^ 
statements,  and  representations  in  the  application  being  wa^^^J^J^  -«^^ 
they  are  conditions  precedent  to  a  recovery,  and  the  plaix^^^ 
bound  to  prove  them,  regardless  of  their  form,  nature,  or  cl«4X^|^^^^ 
to  justify  a  recovery.    4   It  is  the  settled  law  and  practice  •  ^ 

State  that  where  no  evidence  has  been  offered  to  prove  any  tJ^  /f.^ 
allegation  in  the  decLoration  put  in  issue  by  the  pleadings,  ^\  ^^ 
admitted  for  the  purpose  of  the  trial,  or  otherwise  waive^  ^  \ 
pensed  with,  the  court  should,  on   motion,   exclude  the   eyj^^^^ 
offered  on  other  issues  in  the  case,  or  direct  the  jury  to  fin<i  j  \ 
defendant.    The  last  proposition  is  fully  sustained  by  the  decj  ^'^^ 
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of  this  court,  and  may  be  admitted  to  be  true  without  qualification  : 
Frazer  vs,  Howe,  106  LI.,  663;  Abend  vs.  Terre  Haute  etc.  Ry.  Co., 
Ill  DL,  202. 

The  first  proposition  is  also  equally  true,  and  is  so  elementary  in 
its  character  as  to  require  no  authority  in  its  support. 

With  respect  to  the  second  proposition,  it  is  believed  it  cannot  be 
maintained  as  universally  true  without  some  qualification.  It  is, 
however,  generally  true,  that  where  the  application  is  expressly  de- 
clared to  be  a  park  of  the  policy,  and  the  statements  therein  con- 
tained are  warranted  to  be  true,  as  was  the  case  here,  such  state- 
ments will  be  deemed  material,  whether  they  are  so  or  not;  and  if 
shown  to  be  false  there  can  be  no  recovery  on  the  policy,  however 
innocently  made,  and  notwithstanding  their  falsity  may  have  no 
agency  in  causing  the  loss,  or  producing  the  death  of  the  assured  ; 
Ripley  vs.  -Etna  Ins.  Co.,  30  N.  Y ,  136;  O'Neil  vs.  Buffalo  Fire  Ins. 
Co.,  3  N.  Y.,  142;  Barteau  vs.  Phoenix  Mut.  Life  Ins.  Co.,  67  N.  Y., 
595.  While  this  is  true  as  a  general  rule,  still  there  are  cases  to  be 
found  in  which  the  statements  in  the  application  have  been  held  to 
be  representations  merely,  notwithstanding  they  were  expressly  de- 
clared to  be  warranties,  as  they  are  here. 

Thus  in  Fitch  vs.  American  P.  L.  Ins.  Co.  (59  N.  Y.,  557),  which 
was  an  action  on  a  life  policy,  and  the  defense  an  alleged  breach  of 
warranty  by  the  assured  in  untruly  answering  certain  questions  in 
the  application,  the  poHcy,  among  other  statements  contained  the 
following  :  "  Fraud  or  intentional  misrepresentation  violates  the 
policy,  and  the  statements  and  declarations  made  in  the  written 
application  for  this  policy,  and  on  the  faith  of  which  it  was  is- 
sued, are  warranties  in  all  respects  true,  and  do  not  suppress  or 
omit  any  fact  relative  to  the  insured  affecting  the  interest  of  the 
CQmpany,  or  which,  whether  material  or  not,  would  tend  to  influ- 
ence the  company  in  taking  the  risk."  In  the  concluding  part  of 
the  application  occurs  the  following  :  "  I,  the  tmdersigned  applicant, 
do  hereby  declare  that  the  preceding  answers  to  the  annexed  ques- 
tions, and  written  statements  in  the  preceding  statement,  declara- 
tion, or  warranty,  together  with  the  statements  made  to  the 
examining  physician,  are  warranties,  correct  and  tnie,  *  *  *  and 
shall  be  the  basis  and  form  part  of  the  contract  or  policy  between 
the  undersigned  applicant  and  the  said  company;  and,  if  not  in  all 
respects  true  and  correct,  the  poHcy  shall  be  void."  It  is  also  fur- 
ther said  in  the  policy  that  the  same  is  issued  and  accepted  "in 
entire,  unconditional  honesty  and  good  faith,  and  with  the  just  in- 
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tent  of  scrupulously  fulfdling  all  the  conditions  and  enga^ifements  of 
the  contract  with  absolute  certainty,"  etc.  Under  this  state  of  facte, 
one  of  the  questions  made  in  the  case  was  whether  the  statements  in 
the  application  were  warranties  or  merely  representations,  and  it  was 
held  they  were  the  latter.  The  conclusions  reached  seems  to  have 
been  placed  mainly  on  two  grounds,  namely  :  1.  Because  the  good 
faith  and  honest  intentions  of  the  contracting  parties  are  so  studi- 
ously and  conspicuously  kept  in  the  foreground  of  the  transaction. 
2.  t  was  thought  that,  because  of  the  frivolous  character  of  many 
of  the  questions  and  answers,  and  the  difficulty,  if  not  impossibility, 
of  proving  many  of  them  after  the  death  of  the  assured,  it  could  not 
have  been  intended  to  give  them  the  force  and  effect  of  absolute 
warranties.  As  to  the  first  ground  of  the  decision,  it  was  certainly  a 
work  of  supererogation,  so  far  as  the  insured  was  concerned,  to  make 
any  reference  whatever  to  his  good  intentions,  honest  purposes,  etc., 
if  as  was  claimed  his  answers  and  statements  were  all  warranties 
binding  him  absolutely,  without  regard  to  whether  they  were  made 
honestly  or  dishonestly.  Both  of  the  elements  forming  the  basis  of 
the  decision  in  that  case  are  clearly  present  in  this.  Thus  the  state- 
ment in  the  policy  that  the  answers,  statements,  etc,  in  the  applica- 
tion, etc.,"  are  warranted  by  the  assured  to  be  true  in  all  respects  "  is 
followed  by  the  addional  statement,  "  That  if  this  policy  has  been 
obtained  by  or  through  any  fraud,  misrepresentation,  or  conceal- 
ment, said  policy  shall  be  absolutely  null  and  void."  It  is  clear  the 
fraud,  concealmeDt,  and  misrepresentation  here  contemplated  can 
have  no  appUcation  to  anything  other  than  the  answers  to  the  ques- 
tions in  the  application.  If  true  and  full  answers,  there  could  be 
neither  fraud,  concealment,  nor  misrepresentation;  and,  if  not  full 
and  true  upon  the  hypothesis  they  were  warranties,  the  insured 
would  incur  a  forfeiture  of  the  policy,  whether  there  was  any  inten- 
tional misrepresentation  or  suppression  of  the  truth  or  not.  If  the 
answers,  however,  are  simply  representations  as  contradistinguished 
from  warranties,  in  the  technical  sense  of  those  terms,  then  such  of 
the  answers  not  material  to  the  risk,  as  were  honestly  made  in  the 
belief  they  were  true,  would  not  be  binding  upon  the  assured,  or 
present  any  obstacle  to  a  recovery.  It  is  clear,  therefore,  the  only 
way  in  which  to  give  tliat  provision  of  the  policy  relating  to  fraud, 
concealment,  and  misrepresentation  any  effect  at  all,  is  by  treating 
the  answers  in  the  policy  as  mere  representations,  and  not  warran- 
ties. If  so  treated,  any  defense  founded  upon  an  alleged  misrepre- 
sentation or  fraudulent  concealment,  it  is  clear,  would  have  to  be  set 
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up  and  proYed  by  the  company.  And  is  this  not  more  in  conso- 
nance with  the  presumed  intentions  of  the. parties  than  the  opposite 
Tiew  ?  Turning  our  eyes  to  the  policy  we  find  the  insured  is  ex- 
haustively examined  with  respect  to  his  afflictions  thtough  life  in  the 
way  of  diseasea  Each  disease  is  Upecifically  pointed  out  and  called 
to  his  attention  in  a  separate  interrogatory.  Question  follows  ques- 
tion until  the  niunber  of  diseases  brought  in  review  amounts  alto- 
gether to  twenty-four,  which  is  followed  by  just  the  same  number  of 
categorical  answers.  Some  of  the  diseases  in  this  imposing  list  are 
of  such  a  character  that  most  persons  afflicted  vnth  them  would  nat- 
uraUy  shrink  from  giving  publicity  to  the  fact,  and  consequently 
no  proof  could  be  made  after  their  death  one  way  or  the  other. 
Again,  he  is  asked  the  condition  of  his  father's  mother's  health  pre- 
vious to  her  death,  and  he  answers  he  does  not  know.  Now,  sup- 
pose this  answer  is  to  be  regarded  as  a  warranty,  and  that  the 
plaintiff  is  bound  to  prove,  as  is  claimed,  the  truth  of  it  as  a  condi- 
tion precedent  to  a  recovery,  is  it  not  clear  no  recovery  could  be  had 
at  all,  for  from  the  very  nature  of  the  answer  no  proof  could  be  made 
about  it  after  his  death  ?  Moreover,  this  fact  was  just  as  well  known 
to  the  parties  at  the  time  as  it  was  after  the  assured's  death.  The 
question  then  arises,  ought  a  construction  to  be  accepted  as  the  true 
one  which  vnll  lead  to  such  consequences  when  another  reasonable 
construction  can  be  adopted  which  will  not  lead  to  such  results,  and 
will,  moreover,  give  effect  to  all  the  provisions  of  the  jKjlicy,  which 
the  opposite  construction  clearly  would  not  ?  We  think  not.  But, 
leaving  this  all  out  of  the  question,  whatever  may  be  the  holding  of 
other  courts  on  the  subject,  the  rule  seems  to  be  well  settled  in  this 
State  that  it  is  not  necessary  for  the  plaintiff  in  an  action  on  a  pol- 
icy to  either  allege  or  prove  such  matters  as  appear  in  the  applica- 
tion only.  To  be  availed  of  as  a  defense  without  regard  to  whether 
they  are  warranties  or  representations  merely,  their  falsity  or  breach 
by  the  assured  must  be  set  up  and  proved  by  the  defendant  as  mat- 
ter of  defense :  Herron  vs.  Peoria  M.  &  F.  Ins.  Co.,  28  El.,  236;  Il- 
linois Fire  Ins.  Go.  vs.  Stanton,  57  HL,  354;  Mutual  Benefit  Life  Ins. 
Co.  vs.  Robertson,  59  Bl.,  123;  Guardian  Mutual  Life  Ins.  Co.^vs. 
Hogan,  80  BL,  35. 

The  same  view  is  taken  by  the  United  States  Supreme  Court  in 
Piedmont  Ins.  Co.  vs.  Evring  (92  U.  S.,  377).  It  is  there  said:  The 
number  of  questions  now  asked  of  the  assured  in  every  application 
for  a  policy,  and  the  variety  of  subjects  and  length  of  time  which 
they  cover  are  such  that  it  may  be  safely  said  no  sane  man  would 
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ever  take  a  policy^i^  proof,  to  the  satisfaction  of  a  jury,  of  the  truth 
of  every  answer  were  made  known  to  him  to  be  an  indisputable 
prerequisite  tqjpajment  of  the  sum  secured,  that  proof  to  be 
made  onlyf after  he  was  dead,  an<]  could  render  no  assistance  in  fur- 
nishing it.  On  the  other  hand,  it  is  no  hardship  that,  if  the  insurer 
knows  or  belieyes  any  of  the  statements  to  be  false,  he  shall  famish 
the  evidence  on  which  that  knowledge  or  belief  rests.  He  can  thus 
single  out  the  answer  whose  truth  he  proposes  to  contest;  and  if 
he  has  any|reasonable  grounds  to  make  such  an  issue,  ]}e  can  show 
the  facts  on]which  it  is  founded.  The  judge  of  the  circuit  court 
was  therefore*right  in  refusing  to  instruct  the  jury  that  the  burden 
of  proving  the  truth  of  these  answers  rested  with  the  plaintiff 
below." 

The  view  taken  in  that  case  has  our  hearty  concurrence,  and  it  is 
believed  to  be  supported  by  the  later  and  better  authorities.  It  is 
certainly|founded  on  conyenience,  and  is  promotive  of  justice.  Nor 
does  the  rule  and  practice  here  sanctioned  at  all  conflict  with  the 
general  and  well-recognized  doctrine  that  the  plaintiff  must  aver  in 
his  declaration,  and  prove  on  the  trial,  performance  on  his  part  of 
the  agreement,  or  at  least  an  offer  to  perform;  otherwise,  he  will  not 
be  entitied  to  recover,  unless  he  is  prepared  to  show  there  has  been 
a  waiver  of  such  performance  by  tiie  defendant  'Such  promissory 
conditions  in  the  contract  as  he  has  undertaken  to  perform  are 
known  to  the  law  as  conditions  precedent;  and  if  they  have  not  been 
waived  or  dispensed  with  by  the  defendant,  the  plaintiff  is  bound  at 
his  penl  io  aver  and  prove  them  on  the  trial  This  elementary  rule 
of  law  applies  as  fully  to  actions  on  policies  of  insurance  as  to  any 
other  class  of  case&  So,  in  this  case  the  plaintiff  was  bound  to  aver 
and  show  in  her  declaration  the  making  of  the  x>olicy,  its  terms,  the 
payment  of  the  premium,  the  death  of  the  assured,  and  the  giving 
of  notice  and  making  proof  thereof  to  the  company.  When  these 
averments  had  all  been  proved,  in  so  far  as  their  proof  had  not  been 
waived  or  dispensed  with,  a  prima  facie  right  of  recovery  was  made 
out  against  defendant,  which  the  latter  was  bound  to  meet  by  some 
aflarmative  action;  otherwise,  the  plaintiff  was  entitied  to  judgment. 

It  is  contended,  however,  that,  even  upon  tiiis  theory,  the  plaintiff 
was  not  entitied  to  recover,  for  the  reason  there  was  no  competent 
testimony  before  the  jury  from  which  they  were  authorized  to  find 
that  notice  and  proofs  of  the  death  of  the  assured  were  made  out 
and  given  to  the  company  within  the  time  and  in  the  manner  re- 
quired by  the  policy.     This  is  conceded.    Nevertheless,  we  do  not 


Digitized  by  LjOOQ IC 


Continental  Lift  Ins,  Co.  v^.  Bodgers. 


42S 


:  the  defendant  is  in  a  position  to  take  advantage  of  the  de- 
icy  of  the  proofs  in  this  respect  It  is  an  elementary  princi- 
of  law  that  it  ifl  not  necessary  in  any  case  to  prove  the  per- 
Etnoe  of  a  condition  which  has  been  waived  by  the  party  having 
ight  to  demand  its  performance.  A  condition  once  waived  is 
er  gone,  and  the  performance  of  it  cannot  be  thereafter  required, 
egard  the  doctrine  well  settled  that  where  notice  and  proofs  of 
or  of  the  death  of  the  assured  in  the  case  of  a  life  policy,  bave 
made  out  pnd  dehvered  to  the  company  in  due  time,  and  they 
etained  by  it  without  objection,  the  company  cannot,  when  sub- 
mtly  sued  on  the  policy,  question  their  sufficiency:  Peoria  M. 
.  Ins.  Co.  vs.  Lewis,  18  111 ,  553;  Hartford  Fire  Ins.  Co.  vs. 
h,  54  BL,  164;  Great  Western  Ins.  Co.  vs.  Staaden,  26  111.,  360; 
on  va  Peoria  M.  &  F.  Ins.  Co.,  28  HL,  235.' 
>reover,  it  is  well  settled  that  where  an  insurance  company,  after 
3  has  occurred,  places  its  refusal  to  pay  upon  some  ground  not 
idng  the  merits  of  the  case,  as  for  instance,  want  of  proper  notice, 
lier  formal  objections  not  then  complained  of  or  pointed  out 
be  regarded  as  waived.  On  the  same  principle,  when  the 
I  is  that  the  policy,  for  any  cause,  never  became  legally  bind- 
upon  the  company,  and  it  places  its  refusal  to  pay  on  tliat 
Qd,  it  cannot  be  heard  afterwards  to  urge  any  mere  formal 
jtion  to  the  right  of  recovery. 

B  think  the  facts  in  this  case  warranted  the  jury  in  j&nding  proofs 
lotice  of  the  assured's  death  were  delivered  to  the  company  in 
time.  The  proofe  were  made  out,  and  handed  to  the  company's 
t  at  Chicago,  to  be  sent  by  him  to  the  home  office  at  Hartford, 
lecticut,  on  the  31st  day  of  January,  1884  The  agent  swears  it 
lis  custom,  as  a  matter  of  convenience  to  the  patrons  of  his  to 
proofs  in  that  way;  and  it  is  but  reasonable  to  presume  he  per- 
ed  his  duty  in  that  respect,  although  he  says  he  did  not  always  do 
Id  could  not  say  whether  he  did  it  in  that  case  or  not  At  all 
ts  in  May  following  the  general  adjuster  of  losses  was  in  Chicago, 
at  his  request,  Mr.  Smith,  the  attorney  of  the  plaintiff  called  on 
in  connection  with  this  daim  and  several  interviews  were  bad 
een  them  about  it,  resulting  in  an  offer  on  the  part  of  the 
)any  to  return  amount  of  premiums  paid  by  the  assured,  but  a 
lal  to  pay  anything  on  the  policy.  It  is  evident  from  these  cir- 
stances  that  the  claim  of  the  plaintiff  had  been  referred  by  the 
pany  to  its  general  adjuster  of  such  claims,  and  this  probably 
d  not  have  been  done  if  proofs  of  no  kind  of  the  assured's- 
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death  had  been  received  at  the  home  office.  Neither  in  these  inter- 
views  nor  at  anj  other  time  does  it  appear  any  formal  objections 
were  interposed  to  the  payment  of  the  claim.  The  conduct  of  the 
company  in  offering  to  return  the  premiums,  and  making  no  formid 
objections  to  the  proofs,  or  otherwise,  we  regard  as  equivalent  to 
denying  all  Hability  on  the  policy.  We  also  think  the  placing  of  its 
refusal  on  that  ground  was  a  waiver  of  all  merely  formal  defenses, 
and  consequently  relieved  the  plaintiff  from  proving  anything  for 
the  purpose;  meeting  merely  formal  objections  such  as  the  making 
out  and  the  delivering  of  the  proper  proofs.  * 

^But  this  is  not  alL  Assuming  as  we  do,  there  was  sufficient  evi- 
dence before  the  jury  from  which  to  find  that  some  kind  of  proo&  of 
the  death  of  the  assured  were  in  apt  time  delivered  to  the  company, 
their  failure  to  maky  any  objection  to  them  estopped  them  from 
afterwards  questioning  their  sufficiency.  Consequently  the  offering 
of  them  in  evidence  would  have  been  a  mere  idle  ceremony;  for, 
however  defective  they  have  been,  no  advantage  would  have  been 
taken  of  it  In  addition  to  all  this  we  think,  with  the  appellate  court, 
that  the  filing  of  the  declaration  in  this  case  of  itself  impHed  notice 
to  the  defendant  to  produce  the  proofs  in  question  on  the  trial,  and 
not  having  done  so,  the  verbal  testimony  offered  on  the  subject  was, 
in  our  opinion,  sufficient  to  warrant  the  finding  of  the  jury:  Nealy 
vs.  Greenough,  25  N.  H.,  325;  and  cases  cited;  2  PhiL,  Cow.  and  H. 
Notes,  5  Ed.,  Marg.  P.  538,  Note,  461. 

Et  it  hardly  necessary  to  say,  in  conclusion,  that  the  evidence 
before  us  has  been  discussed  exclusively  in  its  relation  to  the  motion 
to  withdraw  the  case  from  the  jury,  or  to  instruct  the  jury  to  find  for 
the  defendant,  and  not  at  all  with  a  view  of  determining  whether  die 
facts  were  properly  found  by  the  jury,  or  by  the  appellate  court 
Judgment  affirmed. 
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SUPREME  COURT  OF   ALABAMA. 
Decehbeb  Term,  1886-87. 


Appeal  from  Mobile    Circuit  Court, 


ALABAMA  GOLD  LIFE  INS.  CO. 

VH, 

WILLIAM  F.  JOHNSTON,    Adm'r,  Etc.* 

In  a  contract  of  insurance,  a  warranty  is  part  and  parcel  of  the  contract  it- 
self, is  in  the  nature  of  a  condition  precedent,  and,  whether  material  to 
tbe  risk  or  not,  must  be  strictly  compiled  with,  or  literally  fulfilled,  before 
the  assured  can  recover  on  the  policy,  while  a  representation  not  being  of 
tbe  essence  of  the  contract,  bnt  relating  to  something  collateral,  or  ])re- 
liniinary,  and  in  the  nature  of  an  inducement  to  it,  does  not,  though  false, 
avoid  the  policy,  unless  it  relates  to  a  fact  actually  material,  or  clearly  in- 
tended to  be  made  material  by  the  agreement  of  the  parties. 

The  mere  fact  that  a  statement  is  referred  to,  or  even  inserted  in  the  policy 
itself,  is  not  now  considered  conclusive  of  its  nature  as  a  warranty  ;  but 
whether  it  is  to  be  construed  as  a  warranty  or  as  a  representation  merely, 
depends  rather  on  the  form  of  the  expression,  the  apparent  purpose  of  the 
insertion,  and  its  connection  with  other  parts  of  the  application  and  pol- 
icy, construed  together  as  an  entire  contract. 

Among  the  settled  rules  for  the  construction  of  policies  of  insurance  are 
these:  Ist,  that  all  the  conditions  and  obligations  of  the  contract  will  be 
construed  liberally  in  favor  of  the  assured,  and  strictly  against  the  insurer; 
2d,  that  the  clearest  and  most  unequivocal  langnage  is  necessary  to  create 
a  warranty ,  and  all  statements  of  doubtful  meaning  will  be  construed  as 
representations  merely ;  dd,  that  even  though  a  warranty  in  name  or  form 
be  declared  bv  the  terms  of  the  contract,  its  effect  may  be  modified  by 
other  parts  of  the  policy,  or  of  the  application,  including  the  questions  and 
answers,  so  that  answers  to  questions  nor  material  to  tlie  risk  will  be  con- 
strued as  warranting  only  their  honesty  and  good  faith. 

In  this  case  the  contract  contaiuing  inconsistent  expressions —one  part  tend- 
ing to  show  an  intention  to  make  the  answers  warranties,  and  another 
treating  them  as  representations  —the  court  holds,  1st,  that  the  answers 
are  not  absolute  warranties,  but  in  the  nature  of  representations,  or,  if 
warranties,  only  of  an  honest  belief  of  their  troth  ;  2d,  that  any  untrue 

*  Deciaiou  rendered,  Kay,  1887. 
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statement  or  suppression  of  fact  material  to  the  risk  will  vitiate  the  policy, 
and  thus  bar  a  recovery,  whether  intentional  or  within  the  knowledj^e  of 
the  party  or  not ;  3d,  that  such  statement  of  a  material  fact,  though  un- 
true, will  not  avoid  the  policy,  unless  the  party  knew  it  was  false  or  waa 
negligently  ignorant  of  it ;  and,  4th,  that  the  inquirieAas  t-o  the  symptoms 
of  disease  were  not  intended  to  be  absolutely  material,  unless  they  had  ex- 
isted in  such  appreciable  form  as  would  aifect  soundness  of  health,  or  have 
a  tendency  to  shorten  life. 

The  complaint  in  this  case  was  sued  out  October  80,  1887,  in  the 
name  of  William  F.  Johnston,  administrator  of  Dora  E.  Connor» 
deceased,  the  wife,  and  guardian  of  William  T.  Connor  and  Walter 
M.  Connor,  the  children  of  William  David  Connor,  the  deceased  as- 
sured, and  claimed  damages  under  an  insurance  policy  issued  on  the 
life  of  said  decedent.  The  defendant  filed  several  pleas,  setting 
forth  that  the  follo^ving  questions  and  answers  were  contained  in 
said  appplication  for  insurance,  to  vnt :  "  Has  the  party  had  or  been 
affected  since  childhood  with  fits  or  convulsions  ?"  "  No."  "  Has 
the  party  ever  been  seriously  ill?  If  so,  when,  of  what  complaint, 
and  who  was  the  medical  attendant?"  ''No."  "Has  the  party 
ever  had  or  been  afflicted  since  childhood  with  any  serious  disease  ?"^ 
"  No."  And  the  defendant  averred  in  their  said  pleas  that  the  said 
questions  were  material  to  the  issue  of  said  policy;  that  they  were 
untrue,  in  that  the  assured  had  been  afflicted  wiUi  fits  and  convul- 
sions, and  that  it  had  been  expressly  stipulated  that  if  any  of  said 
statements  were  untrue  the  said  policy  should  be  void.  The  defend- 
ant's fifth  plea  was  substantially  that  the  said  W.  D.  Connor  did  de- 
clare and  state  in  said  proposal  for  insurance  he  had  not  withheld 
any  material  circumstance  or  informatien  touching  the  past  or  pres- 
ent state  of  health  or  habits  of  life  of  said  W.  D.  Connor;  and  that 
this  written  application  was  the  basis  of  the  contract  between  him 
and  the  beneficiaries  in  said  x)olicy  and  said  company,  and  that  if  any 
fraudulent  or  untrue  allegations  be  contained  therein,  or  in  the  pro- 
posal, all  moneys  which  shall  be  paid  on  account  of  said  insurance 
shall  be  forfeited  to  the  company,  and  the  policy  shall  be  void. 
Said  pohcy  sued  on  also  expressly  stipulates  and  provides  that  if 
said  declarations,  or  any  part  thereof,  made  by  or  for  said  insured,  in 
the  application  for  this  policy,  and  upon  the  faith  of  which  this  pol- 
icy is  made,  shall  be  found  in  any  respect  untrue,  then  in  such  case 
the  policy  shall  be  null  and  void.  Said  defendant  further  says  that 
said  declarations  and  statement  in  said  written  application  were  un- 
true in  this;  that  the  said  W.  D.  Connor  did  withhold  from  the  offi- 
cers and  directors  of  defendant  a  material  circumstance  and  infor- 
mation touching  the  past  state  of  health  oi  said  W.  D.  Connor  in  this,. 
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that  when  he  was  of  the  age  of  seTenteen  or  eighteen  years,  he  was 
afflicted  with  fits  or  oonyulsions,  which  fact  he  with];ield  from  the 
officers  and  directors  of  said  defendant  when  he  made  said  applica- 
tion for  insurance,  and  which  was  material  information,  and  which 
withholding  by  the  terms  of  said  application  and  policy,  rendered 
said  policy  null  and  void.  Upon  the  trial  of  the  cause  a  verdict  was 
rendered  for  the  plaintiff  for  $5,800,  from  which  this  appeal  is  taken. 

The  said  policy  of  insurance  in  part  was  :  "  This  policy  of  insur- 
ance witnesseth,  that  the  Alabama  Gold  Life  Insurance  Company,,  in 
consideration  of  the  representations  made  to  them  in  the  application 
for  this  policy  of  insurance,  and  of  the  annual  premium,  *  *  ^ 
do  assure  the  life  of  Wilham  David  Connor  "**  ^  *  f or  the  sole 
xise  and  benefit  of  Dora  Connor,  wife  of  the  insured,  and  his  chil- 
dren, iQ  the  amount  of  five  thousand  dollars.  *  *  *  And  it  is  also 
understood  and  agreed  by  the  VTithin  assured,  to  be  the  true  intent 
and  meaning  hereof,  that  if  the  declaration,  or  any  part  thereof, 
made  by  or  for  the  said  insured  in  the  application  for  this  policy, 
*  *  *  and  upon  the  faith  of  which  this  policy  is  made,  shall  be 
found  in  any  respect  untrue,  then,  and  in  such  case,  this  policy  shall 
be  null  and  void." 

The  heading  of  said  application  was,  "  Particulars  required  from 
persons  proposing  to  effect  insurance  on  lives  in  this  company,  and 
forming  the  basis  of  the  contract  The  questions  and  answers  set 
forth  above,  with  others,  are  contained  in  said  application,  and  the 
same  concludes  :  "  We  do  hereby  declare  that  in  the  above  propo&al 
we  have  not  withheld  any  material  circiunstance  or  information 
touching  the  past  or  present  state  of  health  or  habits  of  life  of  W. 
D.  Connor.  *  *  *  And  we  hereby  agree  that  the  declarations 
and  the  above  proposal  shall  be  the  basis  of  the  contract  between  us 
and  the  said  company;  and  if  any  fraudulent  or  untrue  allegation 
be  contained  therein,  or  in  the  proposal,  all  moneys  which  shall 
have  been  paid  on  account  of  such  insurance  shall  be  forfeited  to 
said  company,  and  the  policy  void." 

The  evidence  tended  to  prove  the  material  aUegations  of  the  com- 
plaint and  of  the  pleas,  and  that  the  said  W.  D.  Connor  when  he  was 
seventeen  or  eighteen  years  of  age  was  afflicted  with  fits  or  convul- 
sions, but  that  they  lasted  but  a  short  while,  and  passed  entirely 
away,  and  had  not  produced  his  death. 

•The  defendant  then  asked  the  court  to  charge  the  jtiry  that  if  they 
believed  the  evidence  they  must  find  for  the  defendant;  but  the 
court  refused  to  give  said  charge,  and  the  defendant  excepted. 
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Overall  ft  Benton,  for  Appellants. 

Wm.  T.  Johnson,  J.  L.  &  J.  T.  Smith,  Contra. 

SoHEBVnXE,  J. 

The  question  of  most  imporfcance  which  is  raised  by  the  rulings 
of  the  court  in  this  case,  is,  whether  the  answers  made  by  the  as- 
sured to  the  questions  contained  in  the  apphcation  for  insurance  are 
to  be  construed  as  absolute  warranties,  or  in  the  nature  of  mere  rep- 
resentations 

The  distinction  between  a  warranty  and  a  representation  in  insur- 
ance is  frequently  a  question  of  difficulty,  especially  in  the  light  of 
more  recent  decisions,  which  recognize  the  subject  as  one  of  groWing 
importance  in  its  relations,  particularly  to  life  insurance.  As  a 
general  rule  it  has  been  laid  down  that  a  warranty  must  be  a  part 
and  parcel  of  the  contract  of  insurance,  so  as  to  appear,  as  it  were, 
upon  the  face  of  the  policy  itself,  and  is  in  the  nature  of  a  condition 
precedent.  It  may  be  affirmative  of  some  fact,  or  only  promissory. 
It  must  be  strictly  complied  with,  or  literally  fulfilled,  before  the 
assured  is  entitled  to  recover  on  the  policy.  It  need  not  be  material 
to  the  risk,  for  whether  material  or  not,  its  falsity  or  untruth  will 
bar  the  assured  of  any  recovery  on  the  contract,  because  the  war- 
ranty itself  is  an  injplied  stipulation  that  the  thing  warranted  is 
material.  It  further  differs  from  a  representation  in  creating  on  the 
part  of  the  assured  an  absolute  liability  whether  made  in  good  faith 
or  not. 

A  representation  is  not,  strictiy  speaking,  a  part  of  the  contract 
of  insurance,  or  of  the  essence  of  it,  but  rather  something  collateral 
or  preliminary,  and  in  the  nature  of  an  inducement  to  it.  A  false 
representation,  unlike  a  false  warranty,  will  not  operate  to  vitiate  the 
contract  or  avoid  the  policy,  unless  it  relates  to  a  fact  actually  ma- 
terial, or  clearly  intended  to  be  made  material  by  the  agreement  of 
the  parties.  It  is  sufficient  if  representations  be  substantially  true. 
They  Leed  not  be  strictiy  or  literally  so.  A  misrepresentation 
renders  the  policy  void  on  the  ground  of  fraud  ;  while  a  non-com- 
pliance with  a  warranty  operates  as  an  express  breach  of  the  con- 
tract 

The  mere  fact  that  a  statement  is  referred  to,  or  even  inserted  in 
the  policy  itself,  so  as  to  appear  on  its  face,  is  not  alone  now  con- 
sidered as  conclusive  of  its  nature  as  a  warranty,  although  it  was 
formerly  considered  otherwise.  Whether  such  statement  shall  be 
construed  as  a  warranty  or  a  representation  depends  rather  upon 
the  form  of  expression  used,  the  apparent  purpose  of  the  insertion, 
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and  its  connectioii  or  relation  to  other  parts  of  the  application  and 
policy,  construed  together  as  a  whole,  where  legally  these  papers 
constitute  one  entire  contract,  as  they  most  frequently  do :  Bliss  on 
Insurance,  §  43,  et  seq. ;  Price  vs.  Phoenix  Mut.  Ins.  Co.,  17  Minn., 
497,  a  c,  10  Amer.  Eep,  166, 172. 

In  construing  contracts  of  insurance  there  are  some  settled  rules 
of  construction  bearing  on  this  subject  which  we  may  briefly  formu- 
late as  follows : — 

(1 )  The  courts  being  strongly  inclined  against  forfeitures,  will 
construe  all  the  conditions  of  the  contract,  and  the  obligations  im- 
posed, liberally  in  favor  of  the  assured,  and  strictly  against  the  in- 
surer. 

(2  )  It  requires  the  clearest  and  most  unequivocal  language  to 
create  a  warranty,  and  every  statement  or  engagement  of  the  as- 
sured will  be  construed  to  be  a  representation  and  not  a  warranty,  if 
it  be  at  all  doubtful  in  meaning,  or  the  contract  contains  contradic- 
tory provisions  relating  to  the  subject,  or  be  otherwise  reasonably 
susceptible  of  such  construction.  The  court,  in  other  words,  will  lean 
against  that  construction  of  the  contract  which  will  impose  upon  the 
assured  the  burdens  of  a  warranty,  and  will  neither  create  nor  ex- 
tend a  warranty  by  construction. 

(3.)  Even  though  a  warranty  m  name  or  form  be  created  by  the 
terms  of  the  contract,  its  effect  may  be  modified  by  other  parts  of 
the  policy,  or  of  the  application,  including  the  questions  and  an- 
swers so  that  the  answers  of  the  assured,  so  often  merely  categori- 
cal, will  be  construed  not  to  be  a  warranty  of  immaterial  facts  stated 
in  such  answers,  but  rather  a  warranty  of  the  assured's  honest  be- 
lief in  their  truth — or,  in  other  words,  that  they  were  stated  in  good 
faith.  The  strong  inclination  of  the  courts  is  thus  to  make  these 
statements  or  answers,  binding  only  so  far  as  they  are  material  to 
the  risk,  where  this  can  be  done  without  doing  violence  to  the  clear 
intention  of  the  parties  expressed  in  unequivocal  and  unqualified 
language  to  the  contrary. 

In  support  of  these  deductions  we  need  not  do  more  than  refer  to 
the  foUowing  authorities :  Moulor  vs.  American  Life  Ins.  Co.,  Ill 
U.  S.,  336;  National  Bank  vs.  Insurance  Co.,  95  U.  S.,  678;  Price 
vs.  PhoBurx  Mut.  Life  Ins.  Co.,  10  Amer.  Rep.,  166,  supra;  South- 
ern Life  Ina  Co.  vs.  Booker,  9  Heisk.,  606,  s.  c,  24  Amer.  Bep., 
344;  Fitch  vs.  American  etc.  In&  Co.,  69  N.  Y.,  667,  s.  c,  17  Amer. 
Bep.,  372;  Bliss  on  Ins.,  §  34;  Campbell  vs.  New  England  Mut.  Life 
Ins.  Co.,  98  Mass.,  381;  Fowler  vs.  ^tna  Fire  Ins.  Co.,  16  Amer. 
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Dec.  note,  p.  463-6;  Piedmont  etc  Ins.  Co.  vs.  Yoiing,  58  Ala.,  476;  2 
Parsons  on  Contr.,  *466,  et  seq.;  Glendale  Woolen  Co.  vs.  Protection 
Ins.  Co.,  54  Amer.  Dec,  309,  320;  Wilkinson  vs.  Connecticut  Mut 
Life  Ins.  Co.,  30  Iowa,  119,  s.  c,  6  Amer.  Rep.,  667;  1  Phillips  on 
Ins.,  §  638;  Angell  on  Fire  and  Life  Ins.,  §§  147,  147a. 

Manv  early  adjudications  may  be  found,  and  not  a  few  recent 
ones  also,  in  which  contracts  of  insurance,  and  especially  of  life  in- 
surance, have  been  construed  in  such  a  manner  as  to  operate  with 
great  harshness  and  injustice  to  policy-holders,  who,  acting  with  all 
proper  prudence,  as  remarked  by  Lord  Si  Leonards,  in  the  case  of 
Anderson  vs.  Fitzgerald  (4  H.  L.  C,  507,  s.  c ,  24  L.  &  £q.,  1),  had 
been  "  led  to  suppose  that  they  had  made  a  provision  for  their  fami- 
hes  by  an  insurance  on  their  lives,  when,  in  point  of  fact,  the  policy 
was  not  worth  the  paper  on  which  it  is  written."  The  rapid  growth 
of  the  business  of  life  insurance  in  the  past  quarter  of  a  century, 
with  the  tendency  of  insurers  to  exact  increasingly  rigid  and  techni- 
cal conditions,  and  the  evils  resulting  from  an  abuse  of  the  whole 
system,  justify,  if  they  do  not  necessitate,  a  departure  from  the  ri- 
gidity of  our  earliest  jurisprudence  on  this  subject  of  warranties. 
And  such,  as  we  have  said,  is  the  tendency  of  the  more  modem  au- 
thorities. 

There  are,  it  is  true,  in  this  case  some  expressions  in  both  the 
policy  and  the  application  (which,  taken  together,  constitute  the  con- 
tract of  insurance),  that  indicate  an  intention  to  make  all  statements 
by  the  assured  absolute  warranties.  The  applicaiion,  consisting  of 
a  "  proposal "  and  a  "  declaration,"  is  declared  to  "  form  the  basis 
of  the  contract"  of  insurance,  and  the  policy  is  asserted  to  have 
been  issued  ''  on  the  faith  "  of  the  application.  It  is  further  pro- 
vided that  if  the  declaration,  or  any  part  of  it,  made  by  the  assured 
shall  be  found  "  in  any  respect  untrue,"  or  "  any  untrue  or  fraud- 
ulent answers"  are  made  to  the  questions  propounded,  or  facts 
suppressed,  the  policy  shall  be  vitiated,  and  all  payments  of  pre- 
miums made  thereon  shall  be  forfeited.  So,  if  there  were  nothing 
ID  the  contract  to  rebut  the  implication,  it  might  be  held  that  the 
parties  bad  made  each  answer  of  the  assured  material  to  the  risk  by 
the  mere  fact  of  propounding  the  questions  to  which  such  answers 
were  made,  and  that  this  precluded  all  inquiry  into  the  question  of 
materiality:  Price  vs.  Phoenix  Mut.  Life  Ins.  Co.,  10  Amer.  Rep., 
166,  supra. 

On  the  contrary,  the  policy  purports  to  be  issued  '^  in  considera- 
tion of  the  representations  "  made  in  the  application,  and  of  the  an- 
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nnal  premiums.  The  answers  are  nowhere  expressly  declared  to  be 
warranties,  nor  is  the  application,  in  so  many  words,  made  a  part  of 
the  contract  so  as  to  clearly  import  the  answers  into  the  terms  and 
conditions  of  the  policy.  Among  numerous  other  questions,  the  as- 
sured was  asked  whether  he  had  been  a£Eected  since  childhood  with 
any  one  of  an  enumerated  list  of  complaints  or  diseases,  including 
"  fits  or  convulsions;"  and  whether  he  had  "  ever  been  seriously  ill," 
or  had  been  affected  with  ''  any  serious  disease."  To  each  of  these 
questions  he  answered  '*  No."  The  concluding  question  is  as  fol- 
lows :  "  32.  Is  the  party  aware  that  any  untiue  or  fraudulent  answers 
to  the  above  queries,  or  any  suppression  of  the  facts  in  regard  to 
the  party's  health,  wi]l  vitiate  the  poHcy  and  forfeit  all  payments 
made  thereon  ?"  To  this  was  given  the  answer,  ''  Yes."  It  is  signifi- 
cant, as  observed  in  a  recent  case  before  the  New  York  Court  of  Ap- 
peals, that  the  assured  "is  not  asked  whether  he  is  aware  that  any 
unintentional  mistake  in  answering  any  of  the  host  of  questions 
thrust  at  him,  whether  material  to  the  risk  or  not,  will  be  a  breach 
of  warranty,  and  vitiate  his  policy :"  Pitch  vs.  American  etc.  Ins. 
Co.,  69  N.  Y.,  557,  s.  c,  17  Amer.  Rep.,  372,  supra.  Then  follows  a 
declaration  that  "  the  assured  is  now  in  good  health,  and  does  or* 
dinarily  enjoy  good  health,"  and  that  in  the  proposal  of  insurance  he 
"  had  not  withheld  any  material  circumstance  or  information  touch- 
ing the  past  or  present  state  of  health  or  habits  of  life  "  of  the  as- 
sured, witli  which  the  company  ''  should  be  made  acquainted" 

One  part  of  the  contract  thus  tends  to  show  an  intention  to  con- 
stitute the  Emswers  warranties,  while  the  other  describes  and  treats 
them  as  representations.  There  is  thus  left  ample  room  for  con- 
struction. What  is  to  be  understood  by  "  untrue  "  answers,  or  "  any 
suppression  of  facts?"  Can  they  have  reference  to  any  disease 
with  which  the  assured  was  alleged  to  have  been  afflicted,  of  which 
he  knew  nothing,  and  could  not  possibly  have  informed  himself  by 
the  exerdse  of  proper  diligence?  Are  they  intended  as  absolute 
warranties  of  the  fact  that  he  had  never,  since  childhood,  or  during 
life,  been  afflicted  with  diseases  of  which  neither  he,  nor  the  most 
skillful  physician  could  have  had  any  knowledge  whatever?  The 
case  of  Moulor  vs.  American  Life  Ins.  Co.  (Ill  TJ.  S.,  335)  is  a  direct 
and  strong  authority  for  the  position  that  the  word  '*  untrue  "  in  the 
above  connection,  in  its  broader  sense,  means  knowingly  or  design- 
edly untrue,  or  else  recklessly  so — ^that  it  is  the  opposite  of  sincere, 
honest,  not  fraudulent  As  said  in  that  case,  it  is  reasonably  dear 
that  "  what  the  company  required  of  the  applicant,  as  a  condition 
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precedent  to  any  binding  contract,  was  that  he  would  observe  t 
utmost  good  faith  towards  it,  and  make  full,  direct,  and  honest  a 
swers  to  all  questions  without  evasion  or  fraud,  and  without  su 
pression,  misrepresentation,  or  concealment  of  facts,  with  which  t 
company  ought  to  be  made  acquainted;  and  that  by  doing  so,  ai 
only  by  doing  so,  would  he  be  deemed  to  have  made  fair  and  tr 
answers." 

The  case  of  Southern  Life  Ins.  Co.  vs.  Booker  (9  Heisk,  606,  a 
24  Amer.  Bep.,  344)  sustains  the  same  view.    There  the  policy, 
here,  was  conditioned  to  be  avoided  by  **  any  untrue  or  fraudule 
gfli^''  answer "  to  the  question  in  the  application.    The  answers  were  n 

strictly  true  as  to  the  birthplace,  residence,  and  occupation  of  tl 
assured.  It  was  held  that  none  of  these  being  material  to  the  rie 
they  would  be  construed  as  representations,  although  expressly  d 
clared  to  be  "the  basis  of  the  contract"  of  insurance.  The  con 
said  :  "It  would  seem  to  be  gross  injustice  to  allow  this  (meanii 
the  avoidance  of  the  policy  and  the  forfeiture  of  all  payments  ma< 
under  it),  in  a  case  where  the  insured  has  acted  in  the  utmost  go( 
faith,  and  honestly  disclosed  every  fact  material  to  be  known,  becau 
merely  by  inadvertence  or  oversight,  an  error  of  fact  has  been  i 
serted  in  his  application — an  error  that  is  clearly  immaterial,  ai 
that  could  not  by  possibility  have  affected  the  contract  It  is  tn 
that  the  parties  have  a  right,"  the  court  adds,  "  to  make  their  ov 
contract,  and  by  its  terms  we  musrt;  be  governed;  but  before  a  ecu 
could  hold  a  policy  void,  and  all  premiums  paid  thereon  forfeite 
because  statements  of  this  character  in  the  application  turned  oi 
to  be  untrue,  they  should  be  fully  satisfied  that  such  terms  we: 
fully  and  distinctly  agreed  to  by  the  partiea"  These  views,  in  oi 
judgment,  announce  the  sounder  and  more  just  doctrine,  and  th< 
meet  with  our  approval,  being  supported  by  reason,  as  well  as  I 
the  more  recent  decisions  in  this  country  on  the  subject  of  hfe  i 
surance  :  3  Addison  Contr.  (Morgan's  ed.),  §  1,223;  Price  vs.  Phoen 
etc  Ins.  Co.,  10  Amer.  Bep.,  166,  174,  supra;  Fitch  vs.  America 
etc.  Ins.  Co.,  17  Amer.  Bep.,  372,  supra. 

So  the  declaration  embodied  in  the  application  would  seem  to  i 
dicate  that  it  is  the  inadvertent  suppression  of  statement  only 
material  circumstances  or  information,  with  which  the  compai 
should  in  good  faith  be  made  acquainted,  that  will  vitiate  the  poh( 
and  cause  a  forfeiture.  It  cannot  be  supposed  that  one  who,  for  tl 
purpose  of  procuring  insurance,  alleges  himseK  to  be  in  good  healt 
^hall  be  understood  as  warranting  himself  to  be  in  perfect  and  aba 
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lealth,  for  ^is  is  seldom,  if  ever,  the  fortune  of  any  human  be- 
md  ''  we  are  all  bom/'  as  said  by  Lord  Mansfield  in  WiUis  vs. 
)  (Park.  Ins.,  656),  "  with  the  seeds  of  mortality  in  us."  These 
rie%as  to  symptoms  of  diseases,  as  said  by  Mr.  Parsons,  there- 
must  mean  whether  they  ''  have  ever  appeared  in  such  a  way, 
ider  such  circumstances  as  to  indicate  a  disease  which  would 
a  tendency  to  shorten  life,"  and  he  adds,  "it  is  with  this  mean- 
be  question  is  left  to  the  jury :"  2  Parsons'  Contr.,  '*'468,  471;  3 
son  Contr.  (Morgan's  ed.),  §  1,223.  It  has  accordingly  been 
in  an  English  case,  cited  and  approved  both  by  Mr.  Parsons  and 
Lddison,  that  even  a  warranty  that  the  party  whose  life  is  in- 
l,  "  has  not  been  a£9icted  with,  nor  is  subject  to  vertigo,  fits, 
'  would  not  be  falsified  by  having  had  one  fit.  To  forfeit  the 
J  on  this  ground  he  must  have  been  habitually  or  constitution- 
^cted  with  fits.  Even  then,  adds  Mr.  Parsons, "  we  apprehend 
[lateriality  of  the  fact  would  be  taken  into  consideration;  that  is, 
sample,  the  policy  would  not  be  defeated  by  proof  that  the  life 
ed,  long  years  before,  and  when  a  teething  child,  had  a  fit : "  2 
>n*s  Confer.,  *471-472;  Ins.  Co.  vs.  Wilkinson,  13  Wall,  222. 
ere  is  nothing  decided  in  Alabama  Gold  Life  In&  Co.  vs.  Gar- 
77  Ala.,  210)  or  in  Alabama  Gold  Life  Ins.  Co.  vs.  Thomas  (74 
578),  which  conflicts  with  the  foregomg  views.  The  cases  of 
les  vs.  Life  Ins.  Co.  (22  Wall,  47),  and  ^tna  Life  Ins.  Co.  vs. 
ce  (91  U.  S.,  610),  are  distinguished,  if  not  modified,  in  the 
r  case  of  Mouler  vs.  Amer.    Life   Ins.  Co.,    Ill  U.    S.,  341, 

L 

ir  conclusion  is  that  the  following  is  a  just  and  fair  construction 

e  contract  of  insurance  under  consideration  : — 

)  That  the  answers  of  the  assured  were  uot  absolute  warranties 

n  the  nature  of  representations;  or  if  warranties,  they  are  so 

ified  by  other  parts  of  the  contract  as  to  be  warranties  only  of 

onest  belief  of  their  truth. 

.)  That  auy  untrue  statement  or  suppression  of  fact  material  to 

risk  assured  will  vitiate  the  policy,  and  thus  bar  a  recovery, 

;her  intentional  or  within  the  knowledge  of  the  assured  or  not 

)  If  immaterial,  such  statement,  to  avoid  the  policy,  must  have 

untrue  within  the  knowledge  of  the  assured — that  is,  be  must 
T  have  known  it,  or  have  been  negligently  ignorant  of  it 
)  The  terms  of  the  contract  rebut  the  implication  that  all  symp- 

of  diseases  inquired  about  were  intended  to  be  made  absolutely 
rial,  unless  they  had  once  existed  in  such  appreciable  form  as 
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would  affect  soundness  of  health,  or  have  a  tendency  to  shorten  life, 
and  thus  affect  the  risL 

It  is  very  obvious  that  the  rulings  of  the  circuit  court  confonned 
to  these  principles,  and,  for  this  reason,  we  are  of  opinion  ^at  thej 
are  free  from  error.  The  evidence  was  sufficiently  conflicting  in  its 
tendencies  to  justify  the  refusal  to  give  the  geneitd  charge  requested 
by  the  defendant.    The  judgment  is  therefore  affirmed. 


c 
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SUPEEME  COURT  OP  ILLINOIS. 


FeliHonfor  MandamuB, 


MUTUAL  PIEE  INS.  CO.  op  New  Yob»  . 


V8. 


SWIGERT,  AuDiTOB,  Etc.*  I 


A  company  was  organized  under  the  laws  of  another  State  as  a  stock  company, 
but  by  a  subsequent  amendment  was  authorized  to  receive  subscriptions, 
payable  in  cash,  and  to  give  therefor  interest-bearing  receipts  setting  forth 
that  they  are  given  for  premiums  in  advance,  and  are  liable  for  losses  and 
expenses,  which  receipts  were  to  be  receivable  only  in  payment  ofpre- 
minmsy  and  the  company  was  authorized  to  commence  business  when  the 
cash  subscriptions  had  reached  a  certain  sum. 

Heldf  That  it  could  not  be  considered  a  mutual  company  within  the  meaning 
of  the  Illinois  law,  where  the  subscribers  are  not  required  to  insure  at  any 
time  and  thus  cancel  the  receipts,  and  is  not  entitled  to  a  license  to  do 
business  as  such  in  that  State. 

Shofe,  J. 
This  is  an  original  proceeding  in  this  court  to  compel,  by  man- 
damus, the  auditor  of  public  accounts  to  issue  a  license  to  relator  for 
the  transaction  of  the  business  of  fire  insurance  in  this  State.  The 
relator,  the  Mutual  Fire  Insurance  Company  of  New  York,  shows  by 
its  petition  filed  herein,  that  it  is  a  corporation  organized  under  the 
laws  of  the  State  of  New  York,  and  makes  exhibit  of  its  charter  and 
by-laws;  that  it  made  formal  application  to  the  auditor  of  this 
State  for  license  to  do  business  in  this  State,  and  offered  to  accept 
such  license  therefor  in  accordance  with  the  laws  of  this  State;  that 
with  its  application  it  presented  to  the  auditor  a  statement  of  its 
affairs  and  condition  for  six  months  next  preceding  such  appHcation, 

*  ]>eei«ion  rendered,  March  30, 1887. 
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and  a  copy  of  an  examination  of  its  condition  by  the  insurance  de- 
partment of  the  State  of  Minnesota,  and  evidence  of  the  appointment 
of  an  attorney  in  this  State  upon  whom  service  of  process  might  be 
had;  and  averring  that  it  had  complied  with  all  the  requirements  of 
section  1  of  the  act  of  the  General  Assembly  of  this  State  of  June  4, 
1879,  and  with  all  other  requirements  of  the  laws  of  this  State  relat- 
ing to  the  admission  of  relator  as  a  foreign  insurance  company,  to 
do  business  in  this  State;  and  that  it  thereupon  became  the  duty  of 
the  auditor  to  issue  to  it  a  license  for  that  purpose  by  law,  but  that 
he  refused  so  to  do,  etc.  To  this  petition  the  respondent,  by  the  at- 
torney-general, interposed  a  general  and  special  demurrer. 

The  laws  of  this  State  authorize  the  formation  and  organization  of 
insurance  companies  in  this  State  for  various  purposes,  among 
which  purposes  is  that  of  insuring  against  loss  by  fire.  An  examin- 
ation of  the  various  insurance'  acts  upon  the  statute-books  of  this 
State,  whether  spoken  of  as  fire,  tbwnship  fire,  as  life,  or  life  in- 
demnity, or  accident,  or  permanent  disability  upon  the  assessment 
plan,  shows  that  all  these  different  purposes  are  to  be  attained  under 
three  forms  or  kinds  of  organization,  viz. :  stock  companies,  mutual 
companies,  and  companies  formed  on  the  assessment  plan.  When, 
therefore,  the  citizens  of  this  State  desire  to  enter  upon  the  business 
of  insurance,  and  to  avail  themselves  of  the  benefits  of  corporate 
organization  under  the  laws  of  this  State,  they  can  do  so  only  in  the 
form  and  subject  to  the  restrictions  and  regulations  prescribed  by 
aw,  and  the  only  kinds  of  companies  known  to  our  laws  are  the 
hree  just  mentioned. 

By  the  act  of  May  31, 1879  (Starr  &  C,  1,330),  it  is  declared  "  that 
every  insurance  company  or  association  incorporated  by  or  organ- 
zed  under  the  laws  of  any  other  State    *    *    *    must  comply  with 
the  requirements  of  the  general  insurance  laws  of  this  State,  gov- 
erning fire,  marine,  and  inland  navigation  msurance  companies  do- 
ing business  in  the  State  of  Illinois,  before  it  shall  be  lawful  for  such 
company  or  association  to  take  risks,  or  transact  any  kind  of  insur- 
ance business  in  this  State."    By  the  act  of  June  4,  1879  (Starr  & 
C,  1,331),  it  is  declared  unlawful  for  any  insurance  company,  organ- 
zed  under  the  laws  of  another  State  for  the  purpose  of  insuring 
against  loss  or  damage  by  fire,  to  take  risks  or  transact  any  business 
whatever  authorized  by  its  charter  within  this  State,  until  it  shall 
have  made  application  to  the  auditor  for  a  license,  declaring  in  such 
application  that  it  desires  to  transact  the  business  of  insurance  in 
his  State;  that  it  will  accept  a  license  therefor  according  to  the  laws 
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of  this  State,  which  shall  be  revoked  on  its  removing,  or  making  ap- 
plication to  remove  a  cause  arising  out  of  the  business  it  may  trans- 
act in  this  State  from  a  State  to  a  United  States  court,  and,  on  its 
complying  with  these  requirements,  "together  with  all  other  re- 
quirements now  imposed  by  existing  law,"  the  auditor  shall  issue  a 
license,  etc.^  but  no  such  license  shall  be  issued  until  all  of 
said  requirements  shall  have  been  compHed  with,  nor  shall  any  such 
company  "  carry  on  the  business  for  which 'it  may  have  been  incor- 
porated within  this  State,  until  it  shall  have  obtained  such  license." 
The  general  insurance  law  of  March  11, 1869  (with  its  amendments), 
"to  incorporate  and  govern  fire  *  *  *  insurance  companies 
doing  business  in  this  State  of  Illinois  "  (Starr  &  C,  p.  1,310  et  seq., 
8ec422),  declares  it  unlawful  for  any  insurance  company,"  organized 
under  the  laws  of  any  other  State  of  the  United  States,  *  *  * 
for  any  of  the  purposes  specified  in  this  act,  directly  or  indirectly,  to 
take  risks  or  transact  any  business  of  insurance  in  this  State,  unless 
possessed  of  the  amount  of  actual  capital  required  of  similar  compa- 
nies formed  under  the  provisions  of  this  act;"  *  *  *  and  shall 
appoint  a  resident  attorney  on  whom  service  of  process  may  be 
made;  file  with  the  auditor  a  certified  copy  of  its  charter,  and  a  veri- 
fied statement  of  its  chief  officer,  showing  its  name,  its  place  of  busi- 
ness, amount  of  capital  stock,  and  a  detailed  statement  of  its  assets 
and  liabilities  of  every  kind.  The  sixth  section  of  said  act  prohibits 
the  formation  of  any  "  joint-stock  company  "  in  Chicago,  or  with  an 
established  agency  in  that  city  for  the  purpose  of  insurance,"  with  a 
smaller  capital  than  $150,000,  actually  paid  in  in  cash,"  nor  in  any 
other  county  in  the  State  with  a  smaller  capital  than  $100,000,  act- 
ually paid  in  in  cash;  and  no  fire  insurance  company  organized  on 
the  mutual  plan  can  be  incorporated  and  do  business  in  Chicago,  or 
wi^h  an  established  agency  in  that  city,  "  until  agreements  for  insur- 
ance have  been  entered  into  with  at  least  400  applicants,  the  pre- 
miums on  which  shall  ampunt  to  not  less  than  $200,000,  of  which 
$40,000  at  least  shall  have  been  paid  in  in  cash,  and  notes  of  solvent 
parties  founded  on  actual  and  bona  fide  applications  for  insurance 
shall  have  been  received  for  the  remainder;"  nor  in  any  other  part 
of  the  State  "  until  agreements  have  been  entered  into  for  insurance 
with  at  least  100  applicants,  the  premium  on  which  shall  amount  to 
not  less  than  $50,000,  of  whibh  $10,000  at  least  shall  have  been  paid 
iQ  in  cash,  and  notes  of  solvent  parties,  founded  on  actual  and  bona 
fide  applications  for  insurance,  shall  have  been  received  for  the  re- 
mainder."   None  of  the  notes  referred  to  shall  exceed  $11,000,  and 
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two  notes  shall  not  be  given  for  the  same  risk,  or  made  by  the  same 
person  or  firm,  unless  the  whole  amount  is  less  than  $1,000;"  ''nor 
shall  any  such  note  be  represented  as  capital  stock  unless  a  policy  be 
issued  upon  the  same,  etc"  ''  Each  of  the  notes  are  required  to  be 
made  payable,  in  whole  or  in  part^  at  any  time  when  the  directors 
shall  deem  the  same  requisite  for  the  payment  of  losses  by  fire, 
*  *  *  and  such  incidental  expenses  as  may  be  necessary." 
The  act  requires  a  certi^ate  of  a  local  justice  of  the  solvency  of  the 
maker  of  the  notes,  and  prohibits  surrender  of  any  note  ''  during  the 
life  of  the  policy  for  which  it  is  given."  Sec.  14  of  the  act  provides 
that  notes  taken  by  a  mutual  company  at  the  time  of  its  organiza- 
tion "  shall  remain  as  security  for  all  losses  and  claims  until  the  ac- 
cumulation of  premium  notes  and  assets  invested,  etc.,  shall  e%ual 
the  amount  of  cash  capital  required  to  be  possessed  by  stock  compa- 
nies organized  under  this  act  *  *  *  Every  person  effecting  in- 
surance in  any  mutual  company  is  made  a  member  of  the  corponir 
tion  during  the  period  of  insurance,  "  and  shall  be  bound  to  pay  for 
losses  and  such  necessary  expenses  *  *  *  accruing  in  and  to 
said  company,  in  proportion  to  the  amount  of  his  deposit  note  or 
notes." 

It  will  be  Heen  that,  in  respect  of  fire  insurance  companies,  provis- 
ion is  made  for  the  organization  of  only  two  kinds,  viz. :  joint-stock 
companies  and  companies  organized  on  the  mutual  plan.  If  the  re- 
lator is  either  a  joint-stock  company,  or  organized  as  a  mutual  com- 
pany, and  in  either  case  is  possessed  of  the  capital  required  by  the 
laws  of  this  State  to  be  possessed  by  like  companies  organized  there- 
under, and  has  in  other  respects  complied  with  the  prerequisites 
provided  in  the  statute,  the  license  should  have  been  granted,  other- 
wise the  auditor  properly  refused  to  grant  the  same.  It  is  shown  by 
the  petition  and  exhibits  made  part  thereof,  that  the  relator  was  first 
organized  in  1869,  imder  the  general  insurance  law  of  New  York, 
chap.  466,  laws  1853,  as  a  joint-stock  company  under  the  name  of 
"The  Insurer's  Own  Insurance  Company."  The  second  section  of 
its  charter  provided  that  its  capital  stock  should  be  $200,000,  divided 
into  shares  of  $25  each,  and  the  whole  capital  should  be  employed 
in  its  business  April  13, 1870,  a  special  act  was  passed  by  the  legis- 
lature of  New  York,  changing  the  name  of  the  company  to  the  Mu- 
tual Fire  Insurance  Company,  and  amending  the  second  section  of 
its  charter  so  as  to  read  as  follows  : — 

Sec.  2.  In  lieu  of  the  notes,  and  of  the  agreements  for  insurance 
with  four  hundred  applicants  as  provided  in  chapter  466,  sec.  6  of 
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laws  of  1858,  the  said  company  is  authorized  to  receiye  from  any 
number  of  persons  subscriptions  payable  in  cash,  and  give  therefor 
receipts  bearing  interest,  which  receipts  shall  severaUy  set  forth  that 
they  are  given  for  money  received  in  advance  for  premiums  of  insur- 
ance, and  that  the  amounts  of  the  same,  and  every  part  thereof,  are 
liable  for  the  expenses  and  losses  of  said  company;  and  the  said  re- 
ceipts shall  be  received  by  said  company  only  in  payment  for  pre- 
miums of  insurance  or  on  account  thereof;  and  the  company  may 
commence  business  on  the  mutual  plan  as  soon  as  the  whole  amount 
so  subscribed  and  paid  in  cash  shall  reach  the  sum  of  $200,000,  etc.'' 

Thereby  doing  away  with  the  provisions  requiring  capital  stock, 
and  authorizing  the  company  to  do  "  business  on  the  mutual  plan  as 
soon  as  the  whole  amount  so  subscribed  and  paid  in  cash  shall  reach 
the  sum  of  two  hundred  thousand  dollars." 

By  the  sixth  section  of  its  charter  the  board  of  trustees  of  the 
company  are  authorized  ''  to  divide  among  the  insured  the  whole  or 
any  part  of  the  profits  of  the  business,  such  dividends  to  be  made  in 
scrip,  which  scrip  may  be  issued  in  such  form  and  for  such  amounts, 
and  bear  such  rate  of  interest  and  be  redeemable  and  transferable, 
and  be  subject  to  be  reduced  to  pay  losses  and  expenses,  in  such 
manner  as  may  be  determined  by  the  by-laws  of  the  company;  but 
none  of  said  scrip  to  be  redeemable  until  it  exceed  $200,000,  and 
then  to  the  extent  of  the  excess  only. 

Sec.  7  provides  that  the  profits  of  the  company  shall  be  deter- 
mined as  follows :  '*  All  moneys  received  for  interest  and  premiums 
earned  during  the  year  shall  be  considered  gross  receipta  After 
deducting  general  expenses,  taxes,  looses,  interest  paid  and  payable, 
and  all  other  contingent  expeoses,  charges,  and  liabiUties^  the  bal- 
ance shall  be  considered  the  profits  of  the  business."  By  article  12 
of  the  by-laws  of  the  company  the  profits  that  may  be  declared  by 
the  trustees  are  to  be  divided  in  scrip  of  the  company  aod  which  is 
to  bear  interest  not  exceeding  6  per  centum  per  annum.  Again,  in 
1878,  by  another  special  act  of  the  legislature  of  New  York,  the  com- 
pany was  authorized  to  unite  with  its  mutual  plan  a  cash  capital  of 
$80,000,  to  be  divided  into  shares  of  $50  each;  the  shareholders  to 
be  entitled  to  interest  on  their  shares  without  incurring  any  liability 
as  shareholders  for  the  liabilities  of  the  company,  but  with  a  right 
in  certain  cases  to  participate  in  the  profits  of  the  company,  not  in 
excess,  however,  of  one-fourth  thereof. 

This  stock  capital,  if  paid  in,  would  not,  as  we  have  seen,  be  suf- 
£cient  in  amount  to  authorize  relator  to  do  business  in  this  State  as 
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a  stock  company,  and  it  appears  by  the  statement  of  the  company, 
filed  with  the  auditor,  that  it  has  no  "joint-stock"  capital  It  ap- 
pears that  the  company  has  never  availed  itself  of  the  provisions  of 
this  amendment  to  its  charter.  By  the  statement  of  the  company 
exhibited,  it  also  appeared  that  its  "  whole  amount  of  contribution 
forming  capital  actually  paid  up  in  cash,  is  $338,248.22."  It  is  also 
shown  by  the  certificate  of  the  superintendent  of  the  insurance  de- 
partment  of  New  York  that  relator  company  is  authorized  (in  that 
State)  to  issue  policies  and  transact  business  as  a  mutual  fire  insur- 
ance company  with  a  premium  capital  of  $200,000  contributed." 

Originally,  the  relator  company  was  organized  as  a  joint-stock 
company,  with  sufficient  authorized  capital  to  have  enabled  it  to  do 
business  in  this  State.  It  is  manifest,  however,  that  the  special  act 
of  April  13, 1870,  amending  the  second  section  of  its  charter,  essen- 
tially  changed  its  character,  and  it  is  now  recognized  by  the  insur- 
ance authorities  of  its  own  State  not  as  a  stock  company,  but  as  a^ 
mutual  company.  This  amendment  did  more  than  to  take  away 
from  the  corporation  its  character  of  a  joint-stock  company,  and 
thereby  bring  the  corporation  within  the  operation  of  the  general  in- 
surance laws  of  New  York  in  respect  of  mutual  insurance  compa- 
nies. Had  that  been  the  only  effect,  it  is  obvious  from  the  language 
of  the  amendment  itself,  that,  before  the  corporation  could  have 
engaged  in  business  it  must  have  secured  "  notes  and  the  agreement 
for  insurance  of  four  hundred  applicants,"  substantially  as  required 
in  that  respect  of  companies  organized  in  this  State  on  the  mutual 
plan.  But  by  this. amendment  it  is  provided  that,  in  "  lieu  "  of  such 
notes  and  applications  for  insurance,  the  corporation  might  incur  an 
interest-bearing  indebtedness  of  $200,000,  and  call  that  its  paid-in 
capital  It  cannot  change  the  essential  chalracter  of  this  power  of 
the  corporation  that  the  receipts  or  obligations  of  the  company  given 
for  this  borrowed  capital,  stipulate  that  it  is  *'  for  money  received  in 
advance  for  premiums  of  insurance;"  for  it  is  nowhere  provided, 
either  in  the  charter  or  by-laws  that  the  persons  thus  subscribing  or 
loaning  money  to  the  company  ostensibly  for  insurance,  should  take 
policies  of  insurance  the  premiums  on  which  should  amount  to  suck 
advance  or  contribution  at  the  time  of  making  the  same,  or  at  any 
time,  and  thus  furnish  the  means  of  taking  up  and  getting  out  of  the 
way  this  $200,000  of  interest-bearing  obligations  of  the  company. 
Indeed,  so  far  as  we  can  see,  there  is  no  provision  for  removing  thi» 
burden  from  the  company,  and  the  policy  of  the  company  would  in- 
dicate that  it  was  intended  to  be  permanent;  for  it  appeared  thai 
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the  interest-bearing  contribution  to  relator's  so-called  capital  has 
been  extended  to  $338,248.22,  generally  in  excess  of  the  amount 
stipulated  as  necessary  by  its  charter  as  amended;  and  within  the 
six  months  next  preceding  the  application  to  the  auditor,  it  is  shown 
by  the  verified  exhibit  of  the  conditions  of  the  company,  that  car- 
ried into  the  ''  income  "  account  is  an  item  of  "  contributions,  form- 
ing additional  capital  for  which  the  company's  certificates  have  been 
issued  for  premiums  on  policies  not  yet  issued,  $86,079.70."  There 
seems  to  be  no  limit  to  the  expansion  of  the  '^  contributed  capital " 
of  the  company,  nor  is  it  stipulated  in  the  by-laws  or  charter  of  the 
company  what  rate  of  interest  shall  be  paid  on  such  contributions. 
As  we  understand,  the  interest  on  scrip  given  for  dividends  of  prof- 
its is  Umited  by  the  by-laws  to  not  exceed  6  per  cent  per  annum; 
but  no  such  limitation  is  fixed  upon  contributions  to  capital.  It 
seems,  also,  that  the  company  treats  this  indebtedness  of  the  com- 
pany as  stock,  for  it  is  shown  by  said  exhibit  that  the  *'  total  amount 
of  the  company's  stock  owned  by  the  directors,  at  par  value  (is), 
$67,d02.50."  The  directors  are  holders  to  that  amount  of  the  inter- 
est-bearing receipts  for  premiums  on  policies  of  insurance  ''  not  yet 
issued,"  as  may  be  fairly  inferred.  If  it  should  be  contended  that 
this  interest-bearing  "  capital "  can  be  paid  off  by  the  accumulations 
of  profit  scrip,  it  cannot,  as  we  have  seen,  be  reduced  below  $200,- 
000.  Thus  it  will  be  seen  that,  as  a  mutual  company,  the  relator 
must  remain  burdened  vrith  the  payment  of  interest  upon  this 
large  sum  of  money,  and  which  may  be  increased  practically  vrithout 
limit.  • 

The  persons  making  these  contributions  of  advances  are  not  re- 
quired to  be  or  to  become  members  of  the  corporation,  bearing  its 
burdens  in  common  with  its  poHcy-holders.  Before  the  policy- 
holders can  participate  in  the  earnings  of  the  company,  the  contrib- 
utors must  receive  their  interest,  which  as  we  have  seen,  is  to  be 
paid  before  the  profits  are  ascertained  or  declared,  and  which  are  a 
fixed  charge  on  the  revenues  of  the  company.  The  policy-holder,  in 
addition  to  the  cost  of  carrying  his  risk  upon  the  ordinary  mutual 
plan  as  contemplated  in  the  organization  of  mutual  insurance  com- 
panies in  this  State,  must  pay  such  interest.  The  conclusion  seems 
irresistible  that,  whatever  else  this  corporation  may  be,  it  cannot  be 
said  to  be  a  corporation  for  insurance  organized  and  doing  business 
on  the  mutual  plan,  as  known  and  contemplated  by  the  laws  of  this 
State,  or  having  any  resemblance  thereto. 

By  the  laws  of  this  State  there  is,  in  any  event,  contemplated  the 
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union  of  at  least  one  hundred  policy-holders,  and  if  the  comyanj  is 
organized  in,  or  has  an  established  agency  in  Chicago,  not  less  than 
four  hundred  policy-holders  in  each  mutual  insurance  company  or- 
ganized thereunder.  The  premiums,  as  we  have  seen  in  the  former 
case  upon  actual  and  bona  fide  applications  for  insurance  in  the  com- 
pany, must  amount  to  $50,000,  and  in  the  latter  to  $200,000,  20  per 
cent  of  which  must  be  paid  in  in  cosh,  and  the  residue,  in  either 
case,  represented  by  notes  of  solvent  parties  who  are  actual  and 
bona  fide  applicants  for  insurance  to  an  amount  equaling  the  pre- 
miums represented  by  the  cash  paid  in  and  notes  given  to  the  com- 
pany. The  fund  thus  formed  represents  the  capital  of  the  company. 
The  makers  of  these  notes,  representing  the  insurance  under  the  pol- 
icies of  the  company  issued  therefor,  are  members  of  the  corpora- 
tion, and  mutually  liable  to  the  amount  represented  by  their  notes 
for  the  contracts  and  liabilities  of  the  company.  The  aggregate  of 
the  policy-holders  are,  therefore,  in  a  sense  the  insurer  of  each  policy- 
holder. 

When  a  company  thus  organized  begins  business,  it  has  capital  of 
$10,000  cash  paid  in,  and  $40,000  in  obligations  of  solvent  members 
of  the  company  in  one  case,  and  $40,000  cash  paid  in,  and  $160,000 
in  notes  of  solvent  policy-holders  or  applicants  for  the  same  in  the 
other.  Its  capital  is  represented  by  actual  insurance.  It  is  free 
from  debt,  incapable  of  contracting  liabilities  such  as  that  assumed 
by  relator  or  any  other,  except  in  the  legitimate  business  for  which 
it  is  organized,  and  may  at  any  time  realize  upon  its  unpaid  capitaL 
The  premiums  must  be  applied  to  the  payment  of  legitimate  ex- 
penses and  losses,  or  accumulation  of  capital.  It  is  clearly  apparent 
the  relator  company  has  not  complied  **  with  the  requirements  of 
the  general  insurance  laws  of  this  State  governing  fire,  etc.,  insur- 
ance companies;"  nor  is  it  '*  possessed  of  the  amount  of  actual  cap- 
ital required  of  similar  companies  formed  under  the  provisions  '*  of 
the  insurance  laws  of  this  State.  It  is  manifest  that  no  domestic 
company  organized  upon  the  plan  and  basis  of  the  relator  company, 
could  be  permitted  to  do  business  under  the  laws  of  this  State. 

The  policy  of  the  State  towards  insurance  companies  organized 
under  the  laws  of  other  States  is  neither  narrow  nor  illiberal  They 
are  placed  upon  the  same  footing,  and  granted  the  same  rights  and 
privileges  accorded  to  those  formed  by  citizens  of  the  State  under  its 
laws.  The  statutes  of  the  State  provide  for  the  organization  of  com- 
panies upon  each  of  the  leading  and  recognized  plans  of  insurance, 
and  providing  only  such  safeguards  as  in  the  legislative  wisdom  nre 
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necessary  to  promote  the  best  interests  of  the  company  itself  and 
famish  adequate  guaranties  of  safety  and  indemnity  to  policy- 
holders. That  this  is  clearly  within  the  power  and  control  of  the 
legislature  as  here  exercised,  is  so  manifest  that  no  citation  of  author- 
ity is  needful  to  sustain  the  position. 

When  we  hold  as  we  do,  that  before  relator  company  is  entitled  to 
a  hcense  to  do  business  in  this  State,  it  must,  in  respect  of  its  or- 
ganization, and  the  security  and  indemnity  it  ofEers  its  policy-hold- 
ers, have  complied  with  the  general  laws  of  this  State,  we  are 
applying  the  same  rule  that  would  of  necessity  be  applied  to  domes- 
tic corporations  for  like  purposes.  If  the  rule  thus  applied  results 
in  denying  relator  company  the  license  it  desires,  it  is  because  it  has 
failed  to  comply  with  the  law,  and  has  by  its  organization,  mode  of 
acquiring  its  capital,  and  failure  to  provide  the  capital  required  by 
law  of  this  State  for  a  like  company  organized  here,  put  itself  out- 
side of  the  domain  of  legitimate  insurance  companies,  as  recognized 
by  the  laws  of  this  State. 

We  are  of  opinion  that  the  application  of  the  relator  company  for 
license  to  do  business  in  this  State  was  properly  refused  by  the  aud- 
itor. The  demurrer  to  the  petition  will,  therefoi^,  be  sustained,  and 
the  petition  is  dismissed.    Writ  denied. 
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SUPREME   COURT  OF  MICHIGAN. 


BROWN  j 

METROPOLITAN  LIFE  INS.  CO.*) 

Evidence  that  the  agent,  having  verballv  received  answers  from  the  insured 
to  questions  in  the  application,  had  after  securing  her  signature  in  blank, 
afterwards  on  his  ogm  motion  gone  away  and  filled  out  the  application,  did 
not  justify  an  instruction  from  the  court  that  the  answers  could  not  be 
considered  those  of  the  insured.  The  question  was  for  the  jury  whether  the 
answers  as  written  did  not  agree  with  those  verbally  communicated. 

An  instruction  regarding  an  answer  as  to  last  medical  attendance,  that  the 
Jury  were  not  to  consider  any  merely  social  call  of  a  physician,  but  an  at- 
tendance for  sickness,  was  error  in  the  absence  of  evidence  of  such  call. 
They  should  have  been  instructed  that  the  attendance  must  have  been  tor 
some  ailment  of  importance,  not  for  some  trivial  matter. 

Where  a  subsequent  application  was  made  for  a  second  policy,  the  insurer 
was  not  bound  to  take  note  of  the  variance  of  the  answers  maae  in  the  first 
application  and  are  not  precluded  from  setting  up  false  answers  in  the 
second. 

Some  disease  of  a  serious  nature  must  be  found  in  order  to  find  the  answer  of 
'*  good  health  "  untrue. 

Where  the  application  stated  that  insured  had  been  treated  by  Dr.  H.,  it  was 
error  to  exclude  the  evidence  of  Dr.  H.  as  to  the  fact. 

James  A.  Randall  (John  Atkinson,  of  counsel),  fur  Plaintiff^. 
Edmxjnd  Hang,  fur  Defendant  and  Appellant. 

MOBSE,  J. 

Plaintifif  brought  assumpsit  in  the  Wayne  circuit  court,  upon  two 
policies  of  insurance  in  the  defendant  company  executed  to  Mercy 
Victoria  Brown,  and  payable  at  her  death  to  plaintiff — one  for  the 
sum  of  $500,  dated  March  12, 1883;  and  one  for  the  same  sum,  dated 
May  26,  1884. 

*  Declaion  rendered.  April  14, 1887. 
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Mercy  Victoria  Brown  died  on  the  fourth  day  of  February,  1886. 
A  written  application  was  made  for  each  insurance.  The  defendant 
claimed  that  certain  statements  in  said  apphcations,  and  w.arranted  to 
he  true,  were  fsJse,  and  avoided  the  policy.  In  the  court  below,  the 
plaintiff  recovered  a  judgment  for  $886.79.  The  second  policy  pro- 
vided that  only  two-thirds  of  the  sum  insured  should  be  paid.  Upon 
the  first  policy  it  was  claimed  by  the  defendant  that  the  answers  to 
the  following  questions  in  the  application  were  untrue:  '^ Question 
15.  When  last  sick?  Answer.  Nine  or  ten  years  ago.  Q.  16.  Of 
what  disease?  A.  Typhoid  fever.  Q.  17.  >ame  the  physician  who 
last  attended  life  proposed,  and  when  ?  A.  Dr.  Henderson,  nine  or 
ten  years  ago." 

It  was  daimed  by  the  plaintiff  that  Mr.  Wyatt,  the  agent  who 
solicited  the  insurance,  called  at  the  house  with  one  of  the  applica- 
tions (the  first  one),  and  asked  a  few  questions  But  the  answers 
were  not  written  down  there;  Mr.  Wyatt  stating  that,  because  he 
was  afraid  his  horse  would  get  away,  he  would  write  out  the  answers 
at  the  ofSce  and  forward  them  to  the  company.  The  court  in- 
structed the  jury  that,  if  they  found  this  claim  to  be  true,  and  be- 
lieved the  testmony  of  plaintiff  who  is  the  mother  of  Mercy  Victoria 
Brown,  the  defendant  company  was  not  in  a  situation  to  claim  that 
the  answers  were  not  true,  and  that  in  such  case  she  would  be  en- 
titled to  a  verdict  for  the  amount  of  the  first  poUcy;  and  that  if  they 
did  not  find  her  testimony  in  this  respecc  to  be  true,  and  found  the 
answers  not  to  be  true,  then  their  verdict  should  be  for  the  defend- 
ant as  to  the  first  poUcy;  but  in  considering  the  seventeenth  ques- 
tion, and  the  answer  thereto,  they  should  construe  the  same  as  fol- 
lows: ''Naming  the  physician  who  last  attended  for  some  disease;" 
that  they  should  not  consider  any  "  merely  personal  or  social  call, 
but  an  attendance  for  sickness, — for  disease." 

The  court  also  instructed  the  jury  as  to  the  second  policy,  and  the 
application  therefor,  that  as  it  appeared  from  the  testimony  that  said 
company  had  knowledge,  by  the  first  application,  of  the  fact  that  the 
answers  to  the  last  were  erroneous,  the  defendant  could  not  claim 
anything  from  the  answers  therein  being  incorrect.  In  both  applica- 
tions there  was  a  question,  ''Is  said  life  now  in  sound  health?" 
Answer  in  both,  "  Yes."  It  is  claimed  that  these  answers  were  un- 
true. The  court  directed  the  jury  that,  in  order  to  find  the  answers 
to  be  false,  they  must  find  that  the  assured  had  some  disease  of  a 
"serious  nature;"  that  a  mere  temporary  ailment,  such  as  a  head- 
ache, could  not  be  considered  as  affecting  the  truth  of  such  answers. 
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The  counsel  for  defendant  claims  that  the  teatimonj  showed  beyond 
contradiction  that  several  physicians  attended  the  assured  after  the 
time  stated  in  her  first  application,  and  that  this  undisputed  testi- 
mony, proving  the  statement  in  such  application  that  she  was  last 
attended  by  Dr.  Henderson  s^me  nine  or  ten  years  before  1883 
to  be  false,  rendered  the  first  policy  issued  upon  such  application 
void. 

The  first  question  to  be  determined  under  the  first  policy  is  the 
correctness  of  the  charge  of  the  court  that,  if  Mrs.  Brown's  testimony 
was  true,  the  defendant  could  not  make  any  defense  upon  the  falsity 
of  the  answers  in  the  application,  for  the  reason  that  they  could  not 
be  considered  the  answers  of  Mercy  Victoria  Brown.  Mrs.  Brown, 
the  plaintiff,  testified  that  she  was  present  when  Mr.  Wyatt»  as  agent 
of  the  company,  solicited  the  insurance  of  her  daughter.  He  took 
Victoria's  signature  to  the  application,  and  said  he  would  fill  it  out 
down  at  the  office.  He  was  at  the  house  not  over  five  minutes.  Hxb 
horse  was  standing  at  the  gate,  and  was  restless  and  he  was  afraid 
it  would  get  loose  &nd  run  away.  Victoria  told  him  that  she  had 
trouble  every  month;  that  was  all  the  trouble  she  had;  that  she  was 
well,  except  once  a  month,  when  she  would  sometimes  have  a  sick 
spell  of  a  day  or  two.  He  did  not  ask  her  about  having  any  kidney 
disease,  or  any  other  ailment  or  difficulty.  Asked  her  sqme  ques- 
tions about  her  father  and  mother.  He  told  her  to  sign  the  appILca- 
tion,  and  he  would  take  it  down  to  the  office,  and  fill  it  out.  He  said 
he  could  not  wait;  he  was  going  to  dinner,  and  his  horse  would  not 
stand.  On  cross-examination,  she  further  stated  that  Wyatt  asked 
Victoria  a  few  questions.  He  asked  her  if  she  was  welL  She  told 
him  she  was  well,  except  one  thing.  He  asked  her  "if  she  had  any 
doctor,  or  something;  I  don't  know."  She  told  him  she  hadn't  any. 
Does  not  remember  whether  he  asked  her  what  doctor  she  had,  or 
whether  any  one  else  attended  her.  Her  remembrance  of  the  con- 
versation is  quite  shadowy  and  indistinct. 

Granted  that  Wyatt  did  fill  out  the  application  after  he  returned 
to  the  office,  and  yet  we  do  not  think  that  the  evidence  of  Mrs.  Brown 
warranted  the  charge  of  the  court  in  respect  to  such  application 
It  does  not  appear  from  her  testimony  beyond  question  that  any  of 
the  answers  claimed  to  be  false  were  not  made  by  Victoria  at  the 
interview  at  the  house.  If  she  did  answer  at  the  house,  as  set  forth 
in  the  application,  the  fact  of  such  answers  being  filled  in  at  the 
office,  alter  she  signed  the  application,  can  make  no  material  differ- 
ence in  the  rights  of  her  beneficiary  or  the  company  under  said  ap- 


Digitized  by  LjOOQ IC 


1887.]  Brovm  vs.  Metropolitan  Life  Ins.  Co.  449 

plication,  and  the  policy,  issued  thereon.  The  question  as  to  whether 
or  not  she  made  the  answers  to  the  agent  as  written  in  the  applica- 
tion should  have  been  submitted  to  the  jury.  If  they  found  that 
she  made  the  answers,  then  their  truth  or  falsity  should  have  been 
inquired  into.  If  she  did  not  make  them,  or  any  of  them,  and  they 
were  fQled  in  after  she  signed,  with  her  knowledge  or  consent,  then, 
as  to  such  answers  so  inserted,  the  company  would  be  precluded 
from  defending  because  of  their  falsity.  In  relation  to  the  answer 
that  Victoria  had  been  last  attended  by  Dr.  Henderson  some  nine  or 
ten  years  ago,  we  can  find  no  occasion  in  the  testimony  for 'the  in- 
struction of  the  court  that  "  no  merely  personal  or  social  call "  of  a 
physician  could  be  considered,  but  it  must  be  an  ''  attendance  for 
sickness, — ^for  disease." 

There  could  be  no  claim  from  the  record  before  us  that  any  of 
the  physicians  who  prescribed  for  Victoria  made  any  personal  or 
social  calls.  It  appears  from  Dr.  Van  Norman's  testimony  that  his 
services  were  ''  professional,"  and  commenced  on  the  sixteenth  of 
October,  1882,  and  were  concluded  on  the  twenty-eighth  of  May, 
1883.  There  were  14  consultations  between  those  dates.  She  came 
to  his  office  each  time.  He  never  attended  her  at  the  house.  Dr. 
Shurley  had  professional  visits  from  her  at  his  office  between  May 
20  and  June  12,  1881,  and  attended  her  once  at  her  home  on  Lewis 
Street.  Dr.  Gilbert  saw  her  five  times  in  July  and  August, 
1880,  at  her  home.  None  of  them  stated  for  what  ailment  they 
treated  her. 

As  the  questions  run  in  the  application  (15,  16,  and  17,  as  hereto* 
fore  given),  it  may  be  that  the  -cissured  would  naturally  answer  the 
seventeenth  with  reference  to  a  physician  attending  her  for  some 
sickness  or  disease  of  more  seriousness  than  a  mere  temporary  ail- 
ment, such  as  the  one  indicated  by  her  mother, — trouble  with  her 
menses.  As  these  questions  and  answers  ought  to  be  construed 
liberally  in  favor  of  the  assured,  I  am  of  the  opinion  that  a  mere  call- 
ing into  a  doctor's  office  for  some  medicine  to  relieve  a  temporary  in- 
disposition, not  serious  in  its  nature,  could  not  be  considered  an  at- 
tendance by  a  physician,  within  the  meaning  of  the  question,  nor 
would  the  calling  at  the  home  by  the  doctor  for  the  same  purpose  be 
so  regarded.  The  jury  should  have  been  instructed  that  the  attend- 
ance of  the  physician  must  have  been  an  attendance  upon  the  as- 
sured for  some  disease  or  ailment  of  importance,  and  for  an  indis- 
position of  a  day  or  so,  trivial  in  its  nature,  and  such  as  all  persons 
are  liable  to,  who  are  yet  considered  to  be  in  sound  health  generally. 

VOL.  XVI.-29. 
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If  no  reference  had  been  made  by  the  court  to  the  personal  or 
social  call,  the  instruction  in  this  respect  would  have  been  as  favor- 
able to  the  defendant  as  it  could  claim  under  the  law.  We  should 
not  reverse  the  case  because  of  this  reference,  however,  but,  as  the 
case  must  go  back  for  the  error  alrealdy  noted,  we  call  attention  to 
the  remark  as  improper  because  stress  is  laid  upon  it  by  defendant's 
counsel,  and  it  is  claimed  by  them  that  it  misled  the  jury. 

In  regard  to  the  second  policy  of  insurance^  Mercy  Victoria  Brown, 
as  appears  by  the  application  for  the  same,  signed  by  her  April  18, 
1884,  answered  these  same  questions  as  follows:  ''Question  15. 
When  last  sick?  Answer.  Never.  Q.  16.  Of  what  disease?  A. 
Never.  Q.  17.  Name  of  physician  who  last  attended  life  proposed, 
and  when?    A.  No." 

We  have  but  little  evidence  of  the  circumstances  under  which  or 
how  this  application  was  obtained.  The  application  was  not,  how- 
ever, filled  out  in  the  handwriting  of  the  assured.  All  that  Mrs. 
Brown  can  remember  is  that  Mr.  Wyatt  came  there  to  take  additional 
insurance,  and  thinks  Dr.  Kinney  was  with  him.  Thinks  they  both 
wrote  something.  Don't  remember  any  questions  that  were  asked, 
or  seeing  her  daughter  sign  the  application.  Dr.  Kinney  testified  to 
making  a  medical  examination  May  17,  1884;  the  only  time  he  was 
ever  there  with  Wyatt.  He  asked  her  if  she  had  ever  suffered  with 
any  disease  of  the  kidneys,  and  she  told  him  she  did  not  think  she 
«ver  had,  but  a  doctor  in  New  York  told  her  that  she  had  some 
disease  of  the  kidneys.  He  thereupon  examined  her,  made  up  his 
mind  she  had  no  disease  of  those  organs,  and  wrote  ''  No  "  after  the 
question.  In  the  written  medical  examination  of  Dr.  Kinney,  intro- 
duced in  evidence,  it  was  stated  that  asstured  never  had  any  illness, 
but  that  she  had  consulted  Dr.  Gilbert  of  Detroit  and  Dr.  Jenks  of 
Chicago  concerning  herself.  There  was  considerable  evidence  intro- 
duced on  the  part  of  the  defendant  of  statements  of  the  assured  that 
fihe  was  afflicted  with  disease  of  the  kidneys.  She  died  from  "  stop- 
page of  her  menses,"  as  is  shown  by  the  proofs  of  death.  My 
brothers  are  of  the  opinion  that,  these  answers  being  false,  the  court 
should  have  instructed  the  jury,  as  requested,  that  the  second  policy 
of  insurance  was  void,  and  the  plaintiff  could  not  recover  upon  iL 
They  hold  that  the  insurance  company  were  not  bound  to  take  notice 
of  the  answers  made  to  the  same  questions  in  the  application  for  the 
first  policy,  and  were  not  precluded  thereby  from  showing  the  evi- 
dent untruth  of  the  answers  in  the  last  application. 
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The  court  correctly  instructed  the  jury  as  to  sound  health  at  the 
time  the  first  application  was  made.  The  "  sound  health  "  evidently 
meant  in  the  application  is  a  state  of  health  free  from  any  disease  or 
ailment  that  afifects  the  general  soundness  and  healthfulness  of  the 
system  seriously,  not  a  mere  temporary  indisposition  which  does  not 
tend  to  weaken  or  undermine  the  constitution  of  the  assured.  This 
view  is  objected  to,  and  it  may  seem  at  first  blush  to  be  too  strong  a 
term  to  use;  but  it  is  difficult  to  perceive  how  a  person  can  be  in  un- 
sound health,  or  unsound  condition  of  body  or  mind,  without  the 
disease  that  causes  such  condition  is  a  serious  one.  If  the  affliction 
is  of  a  permanent  character,  it  must  certainly  be  a  serious  one;  and 
if  it  is  merely  temporary,  and  passes  away  without  serious  results,  it 
cannot  well  be  said  to  render  the  person  unsound  in  his  general 
health.  The  word  "  serious  "  is  not  generally  used  to  signify  a  dan- 
gerous condition,  but  rather  to  define  a  grave,  important,  or  weighty 
trouble.  It  was  claimed  by  the  defendant,  and  the  tenor  of  the  evi- 
dence in  its  behalf  was  to  the  effect,  that  Victoria  had  Bright's  or 
some  other  incurable  disease  of  the  kidneys.  If  this  were  so,  then 
she  had  not  only  a  serious,  but  a  dangerous,  disease.  The  court  in- 
structed the  jury  that,  if  they  found  the  assured  had  any  disease 
of  a  serious  nature  when  she  made  the  applications.,  the  plaintiff 
could  not  recover.  We  think  the  case  was  fairly  put  to  the  jury  in 
this  respect. 

The  court  did  not  err  in  excluding  the  testimony  of  Dr.  Childs. 
He  undertook  to  give  a  conversation  between  himself  and  the  mother 
of  Victoria  as  to  her  health,  when  he  had  already  testified  that  he  did 
not  know  the  condition  of  Victoria,  because  he  did  not  examine  her, 
or  have  any  conversation  with  her  at  aJl.  The  conversation  with  the 
mother  was  clearly  incompetent.  It  was  not  offered  to  contradict 
or  impeach  Mrs.  Brown,  but  as  independent  evidence  of  the  girl's 
health.    It  could  not  be  received  for  that  purpose. 

The  photograph  of  the  girl,  Victoria,  was  offered  to  show  the 
healthy  "  appearance  "  of  the  assured.  This  was  clearly  incompe- 
tent. No  objection  was  made  to  its  admission,  but,  after  it  was  re- 
ceived in  evidence,  an  exception  was  taken.  As  a  new  trial  ilnust  be 
had,  it  is  not  necessary  to  determine  whether,  under  the  particular 
circumstances  of  its  ule  as  evidence  in  this  case,  there  was  error. 
No  motion  was  made  to  strike  it  out  of  the  case,  and  it  does  not  ap- 
pear that  it  was  ever  exhibited  to  the  jury,  or  used  in  any  way  after 
the  exception  was  taken.  A  majority  of  the  court  think  that  it  was 
error  to  preclude  Dr.  Henderson  from  testifying  in  answer  to  the 
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question  as  to  whether  or  not  he  had  ever  treated  the  assured  for 
typhoid  fever.  The  fact  as  to  treatment  or  non-treatment  for  this 
disease  was  not,  under  the  circumstances  of  this  case,  a  matter  of 
privilege  upon  which  the  plaintiff  could  insist 

It  is  further  claimed  that  the  court  erred  in  permitting  Mrs. 
Brown  to  testify  to  matters  which  varied  and  contradicted  the 
written  statements  of  the  deceased  as  shown  by  the  application. 
Mrs.  Brown  certainly  had  the  right  to  show  by  her  testimony  that 
the  answers  made  by  her  daughter  at  the  house  were  incorrectly 
written  in  by  the  agent  after  he  went  to  his  ofiSce,  or  that  he  filled 
in  answers  at  such  office  that  were  not  made  at  the  house  by  Victoria. 
As  such  answers,  if  made  by  the  agent,  and  not  by  Victoria,  or  with 
her  knowledge  or  consent,  could  not  bind  her,  the  fact  that  they 
were  so  made  could  be  estabHshed  by  paroL  If  the  appUcation  had 
not  been  signed  until  filled  out,  a  different  rule  might  prevail.  The 
testimony  of  Dr.  Kinney,  in  relation  to  what  Victoria  said  about 
having  kidney  disease,  and  his  conclusion  from  such  examination 
that  she  did  not  have  any  disease  of  those  organs,  and  his  so  stat- 
ing in  his  written  report  of  such  examination,  was  admissible  as 
proof  tending  to  show  that  she  was  free  from  any  such  disease. 

The  court  did  not  err  in  refusing  to  direct  a  verdict  for  the  de- 
fendant upon  both  policies,  but  should  have  instructed  the  jury  that 
the  second  policy  was  void,  under  the  evidence. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
costs  of  this  court  to  the  defendant.    The  other  justices  concurred. 
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SUPKEME  COUKT  OP  THE  UNITED  STATES. 


Appeals  from  the   Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 


MERCHANTS'  MUT  INS.  CO. 

vs. 

ALLEN. 


SAME 

WEEKS.* 

A  veasel,  whose  home  port  was  known  to  the  insurer  to  be  New  Orleans,  was 
insured  **  to  navigate  the  Atlantic  Ocean  between  Europe  and  America, 
and  to  be  covered  in  port  and  at  sea."  A  clause  of  the  policy  was :  **  War- 
ranted by  the  assured  nr»t  to  use  port  or  ports  in  eastern  Mexico,  Texas,  or 
Yucatan,  nor  anchorage  thereof,  during  the  continuance  of  this  insurance, 
nor  ports  in  West  India  Islands  between  July  15th  and  October  15th,  nor 
ports  on  the  northeast  coast  of  Great  Britain  beyond  the  Thames,  nor  ports 
on  the  continent  of  Europe  north  of  Antweip,  between  November  1st  and 
March  1st/'  The  vessel  was  lost  on  a  voyage  from  New  Orleans  to  Liver- 
pool, in  the  Gulf  of  Mexico.  HeUl^  That  tne  vessel  was  covered  by  the  in- 
surance at  the  time  of  the  loss  ;  the  language  of  the  policy  describing  the 
trade  in  which  she  was  engaged,  rather  than  confining  the  insurance  to 
those  portions  of  her  voyages  which  were  in  the  Atlantic. 

An  overinsnrance  of  the  cargo  is  not  a  breach  of  warranty  by  the  owner  of 
the  vessel  not  to  insure  his  interest  in- the  vessel  beyond  a  certain  amount 

An  overinsnrance  of  cargo,  growing  out  of  insurance  by  a  banking  firm  to  pro- 
tect them  as  acceptors  of  drafts  drawn  bv  the  captain  on  them  to  meet  dis- 
bursements in  the  purchase  of  timber,  which  composed  the  cargo,  does  not 
tend  to  establish  that  the  loss  of  the  vessel  was  fraudulent. 

Where  an  ultimate  fact  is  found  by  the  lower  court,  its  findinff  or  refusal  to 
find  as  to  any  incidental  fact,  which  Ih  merely  evidence  of  the  ultimate 
fact,  will  not  be  reviewed  by  the  United  States  Supreme  Court.  Where, 
therefore,  the  lower  court  found  that  a  vessel  was  seaworthy,  its  refusal  to 
find  that,  prior  to  her  last  voyage,  she  was  run  aground  and  became  so 
leaky  that  in  the  storm  that  wrecked  her  when  she  was  thrown  on  beam 
ends,  she  could  not  right  herself,  and  that  she  leaked  four  inches  an  hour, 

*  Deelsioii  rendered,  March  28, 1887. 
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and  the  leak  coold  have  been  discoyered  only  by  putting  her  in  a  dry- 
dock,  which  was  not  done,  will  not  be  inyestigated  by  the  United  States 
Sapreme  Court. 
Since  the  act  of  Congress  of  February  16, 1875,  '*to  facilitate  the  disposition 
of  cases  in  the  supreme  court,  and  for  other  purposes,"  a  case  in  adiniralty 
cannot  be  retried  in  the  United  States  Supreme  Court  on  all  the  evidence. 

Jos.  P.  Hobnob  and  C.  W.  Hobkob,  for  MerchantB*  Mui  Ins.  Co. 

J.  R  Beoewith,  for  Allen. 

C.  B.  Singleton  and  R  H.  Bbownb,  for  Weeks. 

Watte,  C.  J. 

These  appeals  present  the  same  questions,  and  may  be  considered 
together.  The  suits  were  brought  on  two  policies  of  insurance,  one 
insuring  the  interest  of  George  D.  Allen,  and  the  other  that  of  Silas 
Weeks,  in  the  ship  OrierU,  from  April  16, 1882,  to  April  15, 1883, 
"  to  navigate  the  Atlantic  Ocean  between  Europe  and  America,  and 
to  be  covered  in  port  and  at  sea."  At  the  time  the  policy  was 
issued  the  ship  was  on  the  Atlantic  Ocean,  bound  on  a  voyage  from 
Liverpool,  England,  to  New  Orleans,  Louisiana,  laden  with  a  gen- 
eral cargo.  The  company  knew  of  this  when  it  executed  and  deliv- 
ered the  policy,  and  insured  the  vessel  lost  or  not  lost  New 
Orleans  was  the  hDme  port  of  the  ship,  and  there  the  home  office  of 
the  company  was  situated.  All  parties  knew  that  the  ship  was  sail- 
ing to  and  from  that  port.  The  poHcy  also  contains  this  clause; 
"Warranted  by  the  assured  not  to  use  port  or  ports  in  eastern 
Mexico,  Texas,  nor  Yucatan,  nor  anchorage  thereof,  during  the  con- 
tinuance of  this  insurance,  nor  ports  in  West  India  Islands,  between 
July  15th  and  October  15th,  nor  ports  on  the  northeast  coast  of 
Great  Britain  beyond  the  Thames,  nor  ports  on  the  continent  of 
Europe,  north  of  Antwerp,  between  November  1st  and  March  Ist" 
This,  warranty  is  part  of  the  printed  portion  of  the  policy,  but  the 
portion  describing  what  the  insurance  covered  is  in  writing. 

The  ship  arrived  safely  in  New  Orleans  on  her  voyage  from 
Liverpool,  and,  after  unloading,  proceeded  to  Ship  Island,  where 
she  took  on  a  cargo  of  timber  for  Liverpool,  and  while  on  her 
voyage  to  that  port  she  was  struck  by  a  cyclone  about  100  miles 
out  in  the  Gulf  of  Mexico  and  wrecked. 

The  first  question  presented  by  the  appellants  is  whether  the 
insurance  covered  the  ship  while  in  the  Gulf  of  Mexico.  This 
depends  on  the  meaning  of  the  language  of  the  policy,  construed 
in  the  light  of  the  circumstances  which  surrounded  the  parties  at 
the  time  of  its  execution.  The  evident  purpose  was  to  insure  a 
New  Orleans  ship  engaged  in  the  Atlantic  trade  between  .Europe 
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America  for  a  year,  both  at  sea  and  in  port  At  the  time  the 
ranee  was  effected,  she  was  on  a  voyage  between  Liverpool  and 
'  Orleans,  and  all  parties  knew  that  the  business  in  which  she 
engaged  took  her  in  and  out  of  the  last-named  port.  That  was 
home  port,  and  that  was  where  the  insurance  company  had  its 
office.  That  the  navigation  of  the  gulf  was  contemplated  dur- 
the  life  of  the  policy  is  shown  by  the  fact  that  certain  of  its 
8  were  excluded  from  the  risks  the  company  assumed.  This 
y  implies  that  all  others  might  be  used,  and  as  the  ship  was 
e  insured  all  the  time  during  the  year  if  she  was  employed 
avigating  the  Atlantic  between  Europe  and  America,  whether 
)a  or  in  port,  it  is  evident  the  parties  intended  to  cover  her  by 
policy  while  sailing  from  port  to  port  in  that  general  trade. 
Orleans  is  a  leading  American  port  in  that  trade.  To  get  to 
from  it,  ships  must  navigate  the  Gulf  of  Mexico. 
3  one  can  doubt  that  the  policy  woidd  cover  at  all  times  during 
jrear  a  voyage  to  all  the  ports  of  Great  Britain,  except  those 
heast  of  the  Thames,  and  to  all  ports  on  the  continent  of 
:>pe  north  of  the  Mediterranean  as  far  as  Antwerp,  and  else- 
re  on  the  northern  coast  between  March  and  November.  Yet, 
Ding  so,  the  ship  would  have  to  sail  in  waters  other  than  those 
le  Atlantic  Ocean.  Taking  the  whole  policy  together,  we  can- 
doubt  it  was  the  intention  of  the  company  to  cover  the  ship 
e  engaged  in  the  Atlantic  trade  between  ports  in  Europe  and 
irica  other  than  those  specially  warranted  against.  Whether 
would  include  ports  east  of  Gibraltar  it  is  unnecessary  now  to 
de.  It  is  true  that,  if  there  is  a  coniiict  between  the  written 
Is  of  a  policy  and  those  that  are  printed,  the  writing  will  pre- 
but,  if  possible,  the  writing  and  the  print  are  to  be  construed 
lat  both  can  stand.  Here  we  think  it  clear  that  the  written 
Bes,  when  construed  in  connection  with  those  that  are  in  print, 
)  the  effect  of  describing  the  trade  in  which  the  vessel  was  to 
mployed,  rather  than  confining  her  navigation  exclusively  to 
nraters  of  the  Atlantic  Ocean.  It  it  were  otherwise,  while  the 
would  be  insured  in  port  and  on  the  ocean,  she  would  be  unin- 
d  while  performing  that  part  of  her  voyage  from  the  ocean  to 
port,  and  from  the  port  to  the  ocean.  Such  a  condition  of 
gs  will  never  be  presumed  in  the  absence  of  the  most  con- 
ing proof  to  the  contrary.  We  have  no  hesitation  in  deciding 
the  insurance  covered  the  ship  at  the  time  of  her  loss.  This 
OSes  of  all  the  questions  which  arise  on  the  finding  of  facts. 
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The  principal  controversy  in  the  case  was  as  to  the  seaworthi- 
ness of  the  yesseL  The  court  has  found  as  a  fact  that  she  was  sea- 
worthy when  she  left  Liverpool  on  the  voyage  during  which  the 
policies  were  issued,  and  also  when  she  sailed  from  Ship  Island  on 
the  voyage  in  which  she  was  lost.  To  these  questions  the  testimony 
was  largely  directed,  and  it  was  to  some  extent  conflicting.  At  the 
trial  the  court  was  asked  to  find  as  follows:  "The  ship  Orient, 
prior  to  her  departure  on  her  last  voyage,  on  first  August,  1882,  was 
run  aground  on  Ship  Island  bar,  where  she  remained  for  three  days 
and  two  nights  in  bad  and  squally  weather,  'rolling  and  pounding 
heavily,'  and  while  on  the  bar,  and  after  coming  off,  drew  and  con- 
tinued to  draw  four  inches  of  water  per  hour  until  the  final  wreck, 
and  that,  when  she  was  thrown  upon  her  beam  ends  by  the  force  of 
the  storm,  she  was  prevented  from  righting  herself  by  the  large 
amount  of  water  which  had  leaked  into  her  hold,  and  hence  the 
cutting  away  of  her  masts  was  of  no  avail,  and  the  said  leak  was 
the  direct  cause  of  her  loss,  and  she  was  unseaworthy  when  she 
started  on  her  last  voyage;"  and  "that  when  the  ship  Orient  waa 
hauled  off  the  bar  at  Sliip  Island  where  she  had  been  aground  as 
aforesaid,  she  leaked  four  inches  of  water  per  hour,  and  said  leak 
did  not  diminish  from  said  time  (third  August,  1882)  until  fifth 
September,  1882,  when  she  went  to  sea  on  her  last  voyage,  nor  until 
phe  was  finally  wrecked,  and  said  leak  could  have  been  discovered 
only  by  unloading  said  vessel,  and  taking  her  to  New  Orleans,  and 
putting  her  in  the  dry-dock,  which  was  not  done,  and  no  other  pre- 
caution was  taken  to  ascertain  whether  said  vessel  was  injured  by 
having  been  aground,  or  to  ascertain  the  leak  or  leaks,  save  by  a 
cursory  examination  of  her  bottom  by  a  diver,  without  taking  her 
out  of  the  water;"  and  "that  the  ship  Orient  was  knowingly  sent  to 
sea  by  the  assured  in  an  unseaworthy  state  and  in  an  unfit  condi- 
tion, which  necessarily  increased  the  danger  which  led  to  her  loss." 
This  was  refused,  and  an  exception  taken.  To  present  the  question 
of  the  propriety  of  that  refusal  to  this  court,  a  bill  of  exceptions 
was  prepared,  containing  the  entire  evidence  in  the  cause,  which 
was  signed  by  the  circuit  judge,  with  the  remark  that  "  this  bill  is 
claimed  by  the  respondent  under  the  authority  of  The  Francis 
Wright  (105  U.  S.,  381),  considering  which  case  the  court  does  not 
feel  at  liberty  to  deny  the  bilL" 

In  the  case  of  The  Francis  Wright  it  was  ruled  (page  387),  and,  as 
we  are  satisfied,  correctly,  "that  if  the  circuit  court  neglects  or 
refuses,  on  request,  to  make  a  finding  one  way  or  the  other,  on  a 
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question  of  fact  material  to  the  determination  of  the  cause,  when 
evidence  has  been  adduced  on  the  subject,  an  exception  to  such 
refusal,  taken  in  time  and  properly  presented  by  a  bill  of  excep- 
tions, may  be  considered  here  on  appeal  So,  too,  if  the  court, 
against  remonstrance,  finds  a  material  fact  which  is  not  supported 
by  any  evidence  whatever,  and  an  exception  is  taken,  a  bill  of 
exceptions  may  be  used  to  bring  up  for  review  the  ruling  in  that 
particular.  In  the  one  case,  a  refusal  to  find  would  be  equivalent 
to  a  ruling  that  the  fact  was  immaterial;  and,  in  the  other,  that 
there  was  some  evidence  to  prove  what  is  found,  when  in  truth 
there  was  none."  ''But,"  it  was  added,  ''this  rule  does  not  apply 
to  mere  incidental  facts  which  only  amount  to  evidence  bearing  on 
the  ultimate  facts  of  the  case.  Questions  depending  on  the  weight 
of  evidence  are,  under  the  law  as  it  now  stands,  to  be  conclusively 
settled  below;  and  the  fact  in  respect  to  which  such  an  exception 
may  be  taken  must  be  one  of  the  material  and  ultimate  facts  on 
which  the  correct  determination  of  the  cause  depends. 

In  the  present  case,  the  ultimate  fact  to  be  proved  was  the  sea- 
worthiness of  the  vessel  That  ultimate  fact  has  been  found. 
What  the  company  wanted  to  have  incorporated  in  the  findings  were 
the  "  mere  incidental  facts  "  which  only  amounted  to  evidence  from 
which  the  material  fact  of  seaworthiness  or  unseaworthiness  was  to 
be  ascertained.    This  was  properly  refused. 

Another  bill  of  exceptions  was  taken,  because  the  court  made  the 
following  findings,  when  there  was  no  evidence  whatever  to  support 
them:  " Fourth.  That,  when  said  risk  was  taken  by  the  said  defend- 
ant, and  said  policy  executed  and  delivered,  the  said  ship  Orient 
was  on  the  Atlantic  Ocean,  bound  on  a  voyage  from  the  port  of 
Liverpool  to  the  port  of  New  Orleans,  in  the  United  States,  laden 
with  a  general  cargo;  that  the  defendant  at  the  time  of  the  execu- 
tion and  deUvery  of  the  poUcy  of  insurance  weib  well  aware  of  that 
fact,  and  had  notice  and  knowledge  that  the  said  vessel  was 
prosecuting  said  voyage,  bound  to  the  port  of  New  Orleans,  and 
insured  the  vessel,  lost  or  not  lost.  Fifth.  That  the  port  of  New 
Orleans  was  the  home  port  of  the  said  Orient,  and  was  the  domicile 
of  the  underwriting  company,  and  that  all  parties  knew  that  th& 
ship  was  sailing  to  and  from  that  port;  and  when  the  policy  sued 
on  was  issued,  it  was  the  intention  of  the  assured  and  the  under- 
writers that  said  policy  was  to  cover  risks  while  said  ship  was  navi- 
gating the  Gulf  of  Mexico,  except  excluded  ports."  "  Twenty-first. 
That,  at  the  time  said  ship  Orient  was  wrecked  and  destroyed,  she 


• 


Digitized  by  LjOOQ IC 


liii^ 


458  Beport  nf  Decisions.  jt/i 

wa?  under  the  protection  of  siid  policy  of  insoranoe,  and  was  '. 
and  wrecked  by  a  peril  of  the  sea  insured  against" 

So  far  from  there  being  no  evidence  to  support  these  findings, 
record  is  full  of  facts  from  which  the  conclusions  reached  by 
court  might  be  drawn.  The  apparent  purpose  of  counsel  in  pre] 
ing  the  bills  of  exceptions  was  to  have  the  whole  case  retried  here 
all  the  evidence.  That  this  cannot  be  done,  since  the  act  of  II 
has  long  been  settled.  The  Abbotsford,  98  TJ.  S.,  440;  The  Bene 
tor,  102  U.  S.,  214;  The  Adriatic,  103  U.  S.,  730;  The  Annie  Linni 
104  U.  S.,  187, 
^^^,,.  '  The  case  as  tried  below  is  reported  as  Baker  vs.  Merchants'  "h 

«wi«v  Ins.  Co.  (16  Fed.  Hep.,  916)  where  the  discussion  upon  the  effed 

"^^  the  evidence  will  be  found. 

^l .,  It  only  remains  to  consider  an  application  which  has  been  madi 

•**'  this  court  for  leave  to  amend  the  pleadings  and  introduce  new  tc 

y':  mony.    At  an  early  day  in  the  present  term  leave  was  granted 

appellants  on  their  motion  to  take  additional  testimony.  Under  i 
leave  depositions  have  been  taken  which  are  now  on  the  file.  Tl 
purpose  is  to  show  an  overinsurance  by  the  owners  of  the  vessel 
the  cargo,  which  was  also  owned  by  them  in  whole  or  in  p 
The  pleadings,  as  they  stood  in  the  court  below,  present  no  issu( 
which  such  testimony  is  applicable,  and  the  appellants  now  ask  le 
to  amend  their  answers  so  as  to  let  it  in.  Without  determin 
whether  since  the  act  of  February  16, 1875,  "to  facilitate  the  disp 
tion  of  cases  in  the  supreme  court,  and  for  other  purposes  "  (cha^ 
77,  18  St.,  315),  new  testimony  can,  under  any  circumstances, 
taken  after  an  appeal  in  admiralty  to  this  court,  or  amendments 
the  pleadings  allowed,  and,  if  so,  what  would  be  the  proper  prac 
to  give  effect  to  an  application  for  that  purpose,  we  deny  1 
motion.  An  overinsurance  of  the  cargo  is  not  a  breach  of  a  v 
ranty  by  the  owner  of  the  vessel  not  to  insure  his  interest  in 
vessel  beyond  a  certain  amount,  and  the  new  testimony,  standing 
itself,  fails  to  make  out  such  a  case  of  overinsurance  on  the  ca 
as  would  tend  to  establish  a  fraudulent  loss  of  the  vessel.  The  oi 
insurance  of  the  cargo,  if  any  there  was,  grew  out  of  an  insurance 
'Barring  Bros.  &  Co.,  in  London,  for  their  protection  as  acceptors 
drafts  drawn  by  the  captain  on  them  to  meet  disbursements  in 
purchase  of  the  timber  which  composed  the  cargo;  at  least,  thai 
the  fair  inference  from  the  testimony. 
The  decree  in  each  of  the  cases  is  affirmed. 
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nice  "was  obtained  by  a  soliciting  agent  on  a  hotel  in  course  of  coniple- 
n  and  not  yet  occupied,  which  he  rei^reseiited  to  be  occupied,  li/jfhied 
th  ^as,  and  heated  with  coal.  The  agent  acted  in  ^ood  faith,  but 
•ough  a  misconception  of  his  duty.  The  risk  was  not  of  a  kind  wliith 
J  company  did  not  insure  against.  The  company  upon  payment  of  the 
8  sued  the  agent  to  recover  the  amount  so  paid. 

That  Ihe  question  was  simply  one  of  rates,  and  the  company  could  not 
over  without  showing  that  it  had  been  damaged  in  the  matter  of  rates^ 

iiHiNS  &  Wright,  for  Appellant. 

C.  CJooK  and  J.  H.  Call,  for  Appellee, 

Adams,  C.  J. 
e  defendant  was  the  plaintifTs  soliciting  agent  in  Kossuth 
ty.  As  such  he  solicited  and  obtained  from  one  Jordan  an  aj)- 
bion  for  insurance  upon  a  building  erected  for  a  hotel,  but  not 
\  completed.  At  the  date  of  application  and  issuance  of  the 
y,  the  building  was  not  occupied  as  a  hotel,  but  it  was  ex- 
>d  that  it  would  be  in  a  short  time.  In  the  application,  how- 
the  building  was  described  as  occupied  as  a  hotel.  The 
idant  knew  the  facts,  but  did  not  inform  the  plaintiff,  and  the- 
y  was  issued,  as  may  be  presumed,  in  reliance  upon  the  state- 
»  as  contained  in  the  application.  Before  the  building  became 
pied  as  a  hotel,  it  was  destroyed  by  fire.  Action  was  brought 
I  the  policy.    The  company  set  up  as  a  defense  the  false  state- 

Bition  rendered,  TAaxcYx  18. 1887. 
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ment  in  the  application  ;  but  the  defense  proved  unavailing  becckiisi 
of  the  agent's  knowledge  thiat  the  building  was  not  occupied,  a.8 
hotel,  and  the  insured  was  allowed  to  recover.    This  actaoxi    i 
brought  to  recover  of  the  agent  the  amount  which  the  pldinti 
was  compelled  to  pay  on  the  policy. 

The  division  of  the  answer  demurred  to  is  as  follows  :  '*  AjxS,  i 
and  for  a  separate  and  distinct,  full  and  complete,  defense,  dLef  en 
ant  says  that  when  the  policy  was  sent  by  the  plaintiff  to  tJkxe  d 
fendant  it  was  with  instructions  to  deliver  the  same  to  Jorda.xi,  eu 
collect  the  premium  ;  that  while  it  is  true  that  at  that  tixiae  tJ 
^p^      ,  building  was  not  occupied  as  a  hotel,  with  sleeping  rooms     in    tl 

'"'*'^  second  and  third  stories,  and  was  then  in  an  unfinished  condit^ion 

••••  completion,  preparatory  to  being  soon  occupied,  and  was  noti  ooci 

pied  by  a  tenant,  and  it  was  also  true  that  there  was  no  stores   j 
the  building,  and  no  kerosene  was  used  for  lights,  nor  wex-e   »^ 
lights  of  any  kind  used,  and  no  coal  or  other  fuel  was  used  £or  fir 
nor  were  any  fires  therein  used,  and  there  was  in  fact  no  ftumi*^ 
therein,  all  of  which  in  a  general  way  the  defendant  knew  ^J^kI 
not  communicate  to  the  plaintiff, — ^yet  he  avers  and  says  iU»'^  ® 
and  all  of  said  several  matters  were  wholly  immaterial,  and  '^^^ 
them  in  any  manner  or  degreee  increased  the  risk  or  bfl^*^ 
danger  ;  that  in  truth  and  in  fact  the  absence  of  such  ma'fc*^^  ^ 
decreases  the  risk,  hazard,  and  danger ;  that  the  matters  a-^^^ 
ditions  aforesaid,  and  the  true  condition  of  said  building    "^^^^    , 
hazardous  than  as  represented  in  the  application  and  policy ' 
the  regular  premium  which  plaintiff,  and  insurance  compaxxi^^  ^ 
erally,  would  have  charged  for  insuring  said  building  in.    i^    ^ 
condtition  was  less  than  had  it  been  as  represented  and  des^^*^      -. 
the  application  for  insurance,  and  that  plaintiff  woidd  ha"^^       ^^ 
the  risk  at  the  same  rate  had  defendant  informed  it  to  tb^  x^i**^ 
extent  of  his  knowledge;  that  defendant  had  no  instructiaJ^^    ^  ^ 
rections  except  as  contained  in  a  written  appointment  and  \y^^  ^ 
out  and  attached  to  the  petition,  and  in  the  entire  matter  ^^     ^ 
good  faith  and  without  any  fraudulent  intent;  and  defend^*^^      ^ 
that  he  has  at  all  times  duly  performed  his  duties  as  such  ^0^  .  ^ 
plaintiff,  except  as  herein  set  forth,  which  defendant  insists 
was  neither  a  violation  of  his  contract  with  plaintiff  nor    ^^^^ 
struction."  ^        ^ 

In  the  argimient  of  the  appellant's  counsel  considerable  ^  -^^ 
whic|j  has  nothing  to  do  with  the  question,  as  to  whether  tb^  ^  0 
lant's  demurrer  to  the  appellee's  answer  ought  to  have  h^^ 
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3d.  The  appellant's  counsel  say  that  ''the  conduct  of  the 
it  was  as  flagitious  as  can  be  conceived."  But  the  answer  de- 
red  to  contains  an  averment  that  "the  defendant  in  the 
re  matter  acted  in  good  faith,  and  without  any  fraudulent  in- 
;"  and  this  must  be  taken  as  true,  unless  there  are  other  ad- 
ed  facts  which  show  otherwise,  and  we  do  not  see  any.  The 
ication  should,  of  course,  have  contained  a  statement  that  the 
ding  was  soon  to  be  occupied  as  a  hotel ;  but  if  the  agent  had 
on  to  suppose  that  it  would  be  thus  occupied  before  the  policy 
Id  be  issued,  or  so  soon  thereafter  as  to  make  no  material  dif- 
Qce,  his  conduct  might  be  attributed  to  a  misconception  of  his 
r  rather  than  a  fraudident  intent ;  and  if  it  might  be  thus  at- 
ited,  then  we  are  bound  to  take  the  averment  of  the  answer  as 


r:^. 

«»-•*  1L 


>nsiderable  is  said  in  the  argimient  of  appellant's  counsel  about 
Bippellant  being  drawn  wrongfully  into  an  insurance  of  a  car- 
er's risk;  but  there  is  no  good  reason  for  this.  It  is  true  that 
I  averred  in  the  petition  that  the  building  was  in  process  of 
itruction,  and  it  appears  to  be  admitted  that  the  building  was  in 
nfinished  condition,  but  to  what  extent  does  not  appear,  and 
5an  easily  conceive  of  things  remaining  to  be  done  which  would 
ifestly  involve  no  additional  hazard.  Besides,  it  is  not  material 
le  question  before  us  that  the  building  was  unfinished,  even  if 
Bthing  remained  to  be  done  which  involved  additional  hazard, 
re  was  no  statement  in  the  application  that  the  building  was 
hed,  nor  warranty  in  the  policy  to  that  effect,  nor  is  it  claimed 
le  appellant's  petition  that  the  appellant  was  precluded  from  a 
essful  defense  predicated  upon  such  ground.  The  building 
tit  have  been  occupied  as  a  hotel,  and  warmed  and  lighted  as 
esented,  without  being  entirely  finished ;  and  if  it  had  been 
9,  there  would  have  been  nothing  to  complain  of. 
lie  untrue  statements  in  the  application,  which  the  appellant 
up  as  a  defense  against  the  insured,  and  which  it  now  sets  up 
round  for  recovery  against  the  appellee,  are  three  in  number, 
are  as  follows  :  That  the  building  was  occupied  as  a  hotel; 
kerosene  was  used  for  light,  and  that  coal  was  used  for  fuel, 
facts,  as  shown  by  the  pleadings,  are  that  the  building  was  not 
ipied  at  all,  and  that  it  was  not  lighted  nor  warmed  in  any  way. 
re  is  no  pretense,  so  far  as  the  pleadings  show,  that  the  unfin- 
d  condition  of  the  building  has  any  materiality.    This  fact  is. 
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made  to  do  service  nowhere  except  in  the  argument  of  appellant's 
counsel. 

We  have  said  this  much  for  the  purpose  of  eliminating  extrane- 
ous matters.  We  may  go  a  little  further,  and  say  that  we  do  not 
understand  the  appellant  as  seriously  complaining  of  the  absence  of 
kerosene  or  fire  in  the  btiilding.  We  are  virtually,  we  think,  re- 
duced to  the  complaint  that  the  btiilding  was  not  occupied  as  a 
hotel  How  precisely  it  was  occupied  we  do  not  know,  nor  is  it 
material  to  inquire.  The  case  before  us,  then,  is  this :  The  appel- 
lant, through  a  misconception  by  its  agent  of  his  duty  while  acting 
in  good  faith  (as  the  answer  avers)  was  drawn  into  the  insurance 
of  a  btiilding  at  a  rate  of  premium  fixed  for  the  insurance  of  a 
building  occupied  as  a  hotel,  which  in  fact  had  not  commenced  to 
be  thus  occupied,  but  was  expected  to  be  soon,  and  the  agent  knew 
it  was  not  yet  occupied  in  that  way.  The  property  was  burned  be- 
fore occupancy.  The  company  retained  the  premium,  viz.,  $80, 
paid  the  loss,  viz.,  $3,000,  and  some  interest,  and  sues  its  agent  to 
recover  of  him  the  whole  amount  paid.  The  actual  risk  was  not 
greater  than  it  was  represented  to  the  company  to  be  when  it  issued 
the  policy,  and  the  premium  received  and  retained  was  greater 
than  the  premium  charged  for  an  unoccupied  hotel  building  with 
neither  lights  nor  fires  in  it  We  state  these  afi  the  facts,  because, 
upon  the  question  raised  by  the  demurrer  to  the  answer,  they 
must  be  assumed  to  be  true. 

The  legal  question  presented  is  as  to  whether  an  insurance  com- 
pany ca^  recover  damages  of  its  agent  through  whose  fault,  while 
acting  in  good  faith,  it  is  drawn  into  a  contract  of  insurance  some- 
what different  from  what  it  supposed  it  to  be,  but  not  less  valuable 
to  it.  In  answer  we  have  to  say  that  we  do  not  think  it  entitled  to 
recover  substantial  damages.  Whether  it  should  be  allowed  nom- 
inal damages  we  need  not  determine,  because,  if  we  should  con- 
clude that  it  might,  we  could  not  reverse  for  the  mere  purpose  of 
allowing  such  recovery  :  Watson  vs.  Van  Meter,  43  Iowa,  76. 

We  are  not  prepared  to  say  that  the  insurance  of  an  unoccupied 
building  is  not  in  fact  regarded  by  insurance  men  as  involving  a 
greater  risk  than  the  insurance  of  an  occupied  building,  even 
tibough  it  be  occupied  as  a  hotel,  and  is  three  stories  high,  and 
lighted  with  kerosene  lamps;  but,  for  the  purpose  of  this  case,  it 
must  be  assumed  to  be  the  reverse.  The  case,  then,  is  not  different 
from  what  it  would  have  been  if  the  false  statement  relied  upon  had 
been  simply  that  the  building  was  lighted  with  kerosene  lamps. 
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when  in  fact  it  was  lighted  with  candles  or  gas,  or  that  coal  was 
used  for  fuel,  when  in  fact  it  was  heated  by  steam  transmitted  from 
other  premises.  It  is  possible  that  in  such  case,  if  the  condition  had 
been  warranted,  there  would  have  been  a  breach  of  warranty;  but 
there  would  have  been  no  ground  for  recovery  of  more  than  nom- 
inal damages  against  the  agent 

It  is  a  very  important  consideration  that  the  company  was  not 
drawn  into  a  contract  of  insurance  against  a  risk  which  it  does  not 
insure  against  There  is  no  pretense  that  the  insurance  of  unoccu- 
pied btiildings  is  not  a  part  of  the  business  of  the  company  upon 
which  it  makes  its  profits.  It  is  a  matter  of  common  knowledge 
that  insurance  companies  dosuch  business,  and  the  fair  inference 
from  the  pleadings  in  this  case  is  that  the  appellant  did  such  busi- 
ness, charging  such  rates  as  are  usual  for  such  risks,  or  as  it 
deemed  proper.  It  is  a  question,  then,  of  rates,  and  nothing  more, 
so  far  as  any  question  of  substantial  damages  is  concerned.  The 
apx>ellant  received  $80  as  a  premium  on  a  policy  of  $4,000,  and  on 
the  supposition,  formed  from  the  broad  experience  of  insurance 
companies  generally,  that  less  than  one  in  fifty  of  such  risks  would 
result  in  los&  According  to  the  averment  of  the  answer  demurred 
to,  the  risk  was  actually  less  than  the  company  was  paid  for.  If  it 
had  had  enough  such  risks  it  would  have  made  more  than  its  usual 
profits.  This  is  not  a  mere  matter  of  uncertainty  and  speculation. 
While  there  is  nothing  more  uncertain  than  whether  a  given  building 
will  be  destroyed  by  fire  or  not  within  the  life  of  a  given  poUcy,  the 
average  of  losses  is  such  that  tl^e  business  of  insurance  is,  we  be- 
lieve, regarded  as  about  as  reliable  as  most  others.  At  all  events, 
premiums  are  charged  upon  the  theory  that  they  can  be  relied  upon, 
and  the  business  be  safely  done.  We  are  justified,  then,  in  saying 
that,  u})on  a  question  of  damages  for  fault  of  agent,  it  is  a  question 
of  rates  in  any  matter  which  is  covered  by  the  company's  rates. 
The  cases  cited  by  the  appellee,  McDermid  vs.  Cotton  (2  Bradw., 
297)  and  Davis  vs.  Garett  (6  Bing.,  719),  involve  a  different  prin- 
ciple. 

If  a  merchant's  clerk  should  sell  goods  on  credit,  which  he  is  em- 
ployed to  sell  in  that  way,  and  to  a  person  to  whom  he  might  prop- 
erly sell,  but  for  a  price  less  than  he  was  expressly  required  to 
obtain,  the  measure  of  the  merchant's  recovery  against  the  derk  in 
an  action  for  damages  would  unquesdonably  not  be  greater  than 
the  difference  between  the  two  prices,  and  that,  too,  even  if  the 
lyiyer  should  become  insolvent,  and  not  pay  anything.    If,  on  the 
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other  hand,  the  dark  should  sell  property  of  his  employer  of  a  kind 
which  he  was  not  employed  to  sell  at  all,  he  probably  would  be 
held  responsible  for  the  whole  value.  A  principle  would  be  i  n- 
Yolved  not  very  unlike  that  in  the  cases  cited. 

Having,  then,  reached  the  conclusion  that  the  risk  assumed  was 
within  the  appellant's  business,  and  that  it  is  only  a  question  of 
rates,  the  appellant  should  have  shown,  before  it  could  recover  more 
than  nominal  damages,  that  it  was  damaged  in  the  matter  of  rates. 
With  this  view  the  judgment  must  be  affirmed. 
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J.  R  CUTHERTSON 


I  CAROLINA.  HOME  INS.  CO. 

:h  matters  alleged  and  denied^as  are  necessary  to  dispose  of  the  cou- 

rsy  are  legal  issues. 

bsence  of  fraud  or  mistake  a  party  will  not  be  heard  to  say  that  he 

gnorant  of  the  contents  of  a  contract  signed  by  him,  and  where  au 

cation  is  part  of  the  policy,  evidence  is  inadmissible  to  prove  that 

ions  answered  in  it  were  not  asked  the  applicant  who  appended  his 

ture. 

ired  built  on  the  land  of  another  on  condition  that  the  building  should 

the  land-owner  at  the  expiration  of  the  term  agreed  on. 

lat  he  was  not  absolute  owner  in  fee  of  the  building. 

he  policy  is  on  building,  contents,  etc.,  each  separately  valued  and 

ed  for  a  specific  sum  ; 

lat  the  contract  is  entire  and  a  breach  or  misrepresentation  as  to  one 

affects  all. 

roTON  &  Adams  ybr  Plaintiff, 
[EB,  for  Defendant, 

Davis,  J. 
was  a  civil  action  tried  before  Avery,  Judge,  at  May  term 
f  Union  Superior  Court. 

le  17th  day  of  November,  1882,  the  defendant  company,  for 
Dsured  certain  property  of  the  plaintiflf,  against  loss  by  fire, 
le  months,  beginning  at  12  o'clock  m.  on  that  day,  and  issued 
Ek  policy  therefor,  in  the  sum  of  $1,000.  On  the  night  of  Feb- 
6, 1883,  vehile  said  policy  was  in  force,  a  portion  of  the  prop- 
abraced  therein  was  destroyed  by  fire,  worth,  as  plaintiff 
the  sum  of  $1,000,  which  sum,  though  demanded,  the  de- 

VOL.  XVI.— 80. 
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fendant  company  refuses  to  pay,  and  this  action  is  brought  for  its 
recovery. 

The  application  and  poUcy  of  insurance  are  set  out  in  the  pleadings. 

The  defendant  denies  the  right  of  the  plaintiff  to  recover,  and 
says  that  he  did  not  have  such  an  ownership  of,  or  interest,  title, 
and  estate  in  the  property  described  in  the  policy  as  was  represented 
by  the  plaintiff  in  his  application. 

For  a  further  defense  the  defendant  says  that  the  plaintiff,  in  his 
application,  which  was  a  part  of  the  contract,  represented  that  he 
was  the  sole  and  absolute  owner,  in  fee,  of  the  property  insured, 
and  that  there  was  no  lien,  incumbrance,  or  claim  whatever  against 
it,  and  that  in  response  to  questions  propounded,  the  plaintiff  failed 
to  disclose  fully  and  truly  his  interest  in  said  property,  and  that 
he  was  not  the  sole  and  absolute  owner  thereoi 

It  is  stipulated  in  the  policy  that  in  the  event  of  loss,  suit  or 
action  for  the  recovery  of  any  claim  by  reason  thereof  shall  be  com- 
menced within  one  year,  and  the  defendant  says  this  action  was  not 
commenced  within  one  year,  as  required  by  the  said  provision. 

The  property  is  described  in  the  policy,  with  value  and  insurance, 
respectively,  as  follows:  gin-house,  value  $250,  insured  for  $108— two 
gins  and  one  feeder,  $350 — $153,  seed-cotton  in  gin-house,  $150 — 
$63,  loose  Unt  cotton,  $50 — $19,  cotton  seed,  $75 — $31,  steam  engine 
and  boiler  located  about  12  feet  from  gin-house,  $1,000 — $231,  belt- 
ing and  shafting,  $175 — $75,  grist-mill  and  fixtures,  $200 — $80,  saw- 
mill and  fixtures,  $350 — ^$153,  cotton-press  in  gin-house,  $190 — $81. 

The  plaintiff  tendered  the  following  issues  at  the  close  of  the 
evidence: — 

1.  Did  the  plaintiff  at  the  time  of  his  application  for  insurance 
and  at  the  time  his  policy  was  issued  thereon,  have  such  an  interest 
in  the  property  insured  or  any  part  thereof  us  was  the  subject  of 
insurance;  if  so,  what  part? 

2.  Did  the  plaintiff  at  the  time  of  his  application  make  any  false 
representation  as  to  his  ownership  of  said  property  or  any  part 
thereof;  if  so,  what  part? 

3.  Did  the  plaintiff  at  the  time  of  his  appUcation  make  any  false 
representation  as  to  any  lien,  incumbrance,  or  claim  on  said  property 
or  any  part  thereof;  if  so,  what  part  ? 

4.  Did  the  plaintiff  comply  with  the  conditions  and  stipulations  of 
the  contract  of  insurance  on  his  part  ? 

5.  How  long  after  the  plamtiff's  cause  of  action  accrued  before  this 
suit  was  brought  ? 
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6.  Is  the  defendant  indebted  to  the  plaintiff  in  any  sum  under  the 
said  policy  of  insurance;  if  so,  how  much  ? 

His  honor  refused  to  submit  these  issues,  and  in  lieu  thereof  sub- 
mitted, among  others  the  following: — 

1.  Was  the  plaintiff,  at  the  time  when  his  application  for  insur- 
ance was  made,  the  sole  and  undisputed  owner  of  the  engine  and 
boiler,  the  belting  and  shafting,  and  the  saw-mill,  and  smoke-stack, 
holding  them  free  of  any  daim  or  incumbrance,  as  represented  in  the 
application? 

3.  Was  the  plaintiff,  at  said  time,  the  undisputed  owner  of  the  gin- 
house  mentioned  in  said  application  and  policy  ? 

6.  Did  the  plaintiff  commence  this  action  within  the  time  limited 
for  the  commencement  thereof  by  the  contract  of  insurance  ? 

The  plaintiff  excepted  to  the  refusal  to  submit  the  issues  tendered 
by  him,  and  to  the  first,  third,  and  sixth  issues  submitted  by  the 
court,  and  this  is  the  first  error  assigned. 

The  issues  are  made  by  the  allegations  of  the  complaint  and 
denials  of  the  answer,  and  should  be  only  such  as  are  necessary  to 
determine  the  controversy  between  the  parties.  Often  questions  of 
fact  are  alleged  and  denied,  which,  whether  found  one  way  or  the 
other,  do  not,  in  themselves,  decide  the  issue  or  issues  involved,  and 
it  is  not  necessary,  but  often  improper,  to  submit  such  questions  of 
fact  to  the  jury. 

In  Cedar  Falls  vs.  Wallace  (83  N.  C,  227)  Dillord,  J.,  approving 
Albright  va  Mitchell  (70  N.  C,  445),  says:  "It  is  not  every  matter 
alleged  on  one  side  and  denied  on  the  other  that,  in  a  legal  isense,  is 
an  issue,  but  only  such  as  are  necessary  to  dispose  of  the  contro- 
versy; and  to  such  necessary  matters  tiie  issues  submitted  ought 
to  be  confined  as  far  as  possible,  in  order  to  avoid  embarrassment 
and  confusion  to  the  jury  from  a  multiplication  of  issues." 

The  form  in  which  issues  are  submitted  is  of  little  consequence,  if 
the  matters  in  controversy  are  clearly  and  fairly  presented  by  them 
to  the  jury,  but  all  immaterial  and  unnecessary  issues  should  be 
avoided.  In  this  case  wherein  issues  were  submitted,  some  of  them 
relating  to  the  ownership  of  the  different  portions  of  the  property 
mentioned  in  the  application  for  insurance,  and  to  the  values  of 
separate  parts  of  it,  and  which  do  not,  however  found,  decide  the 
controversy,  but  no  exception  was  taken  to  these,  and  unnecessary 
issues  are  not  assignable  for  error,  if  not  prejudicial,  even  if  excepted 
to,  and  we  only  allude  to  it  here  to  suggest  that  in  framing  issues 
for  the  jury  only  those  presented  by  the  pleadings  which  are  decisive 
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of  the  matters  in  controTersj  should  be  submitted,  and  under  proper 
instructions  from  the  court  these  may  often  be  greatly  narrowed. 

In  this  case  the  issues  submitted  by  the  court,  in  lieu  of  those  ten- 
dered by  the  pLustiff,  though  several  of  them  may  be  unnecessary, 
present  fully  the  matters  in  controversy.  The  first,  third,  and  sixth 
only  are  objected  to,  and  these  relate  to  material  facts  alleged  and 
denied,  and  the  exception  cannot  be  sustained. 

We  can  see  no  error  in  rejecting  the  issues  proposed  and  the  sub- 
stitution of  those  submitted. 

Among  the  questions  propounded  in  the  application  for  insur- 
ance, and  the  answers  thereto,  were  the  following: — 

**  Q .  Are  you  the  sole  and  undisputed  owner  absolutely  and  in  fee 
simple  of  the  said  property  as  severally  mentioned,  and  of  the  land 
on  which  it  stands  ?    If  not,  state  fully  what  your  interest  is  ? 

"A.  All  but  the  land." 

Is  there  any  Uen  or  incumbrance  on,  or  any  claim  whatever  against 
the  said  property?. 

"A.  No." 

At  the  foot  of  the  application,  and  next  preceding  plaintiff's  signa- 
ture thereto,  is  the  following:  "I  affirm  and  warrant  that  the 
foregoing  answers  are  true,  and  that  they  shall  constitute  the  basis 
of  the  policy  to  be  issued  to  me  on  this  application." 

[Signed  by  J.  R  Outhertson]. 

The  plaintiff  proposed  to  prove  that  the  questions  referred  to 
were  in  fact  not  asked,  and  that  he  signed  the  application  with- 
out knowing  that  it  contained  them.  This  was  objected  to,  and 
objection  sustained,  and  this  is  excepted  to. 

It  is  conceded  that  the  plaintiff  could  read  and  write,  and  thai 
he  signed  the  application  with  his  fuU  name.  That  the  applica- 
tion forms  a  part  of  the  contract  is  clearly  established  by  authority: 
Babbitt  vs.  Ins.  Co.,  66  N.  0.,  70,  and  the  authorities  there  cited. 

The  applicant  warrants  the  answers  to  be  true,  and  it  enters 
into  and  forms  a  part  of  the  contract:  May  on  Insurance,  sec, 
183.  The  same  author  says,  sec.  185:  ''The  inquiry  and  answers 
are  tantamount  to  our  agreement  that  the  matter  inquired  about 
is  material,  and  its  materiality  is  not»  therefore,  open  to  be  tried 
by  the  ]uiy,"  and  for  this  he  cites  many  authorities. 

There  was  no  error  in  excluding  the  proposed  evidence.  In 
the  absence  of  fraud  or  mistake,  a  party  will  not  be  heard  to  baj 
that  he  was  ignorant  of  the  contents  of  a  contract  signed  by  him. 
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e  was  evidence  in  regard  to  the  third  ifisue,  and  it  was 
ed  at  length  before  us,  but  in  the  view  which  we  take  of 
as  immaterial  whether  the  action  was  brought  in  proper 
r  not,  as  the  plaintiff  is  not  entitled  to  recoyer  on  the  find- 
the  other  issues,  and  we  consider  the  only  remaining  alleged 
¥hich  was  in  regard  to  the  instruction  of  his  honor  to  the 
>on  the  first  issue. 

onlj  evidence  upon  this  issue  was  that  of  the  plaintiff,  who 
1:  ''That  the  gin-house  was  built  by  him  on  the  land  of 
cLeod,  he  having  leased  it  for  three  years,  and  that  it  was 
between  him  and  McLeod  that  plaintiff  might,  build  the 
and  use  it  during  his  term,  and  that  at  the  end  of  the  three 
)r  term,  or  if  extended,  at  the  end  of  the  extended  term,  the 
should  remain  on  the  land  and  belong  to  McLeod;  that  at 
le  of  the  fire,  one-half  of  the  time  ha4  expired,  and  there 
»  agreement  made  for  an  extension.  Then  he  bought  the 
,  boiler,  smoke-stack,  saw-mill,  belting,  and  shafting,  from  the 
Manufacturing  Co.,  under  a  vmtten  contract  of  sale,  by  which 
e  to  said  property  was  to  remain  in  said  company  until  the 
se-money  was  fully  paid;  that  only  part  of  it  had  been  paid 
time  of  the  application,  and  at  the  time  of  the  fire."  The 
instructed  the  jury  that  if  they  believed  this  evidence,  they 
espond  "no "to  the  first  issue.  The  alleged  error  in  this 
is  not  pointed  out,  and  we  can  discover  none, 
jury  responded  "  no,"  to  the  first  issue,  and  in  response  to 
ssues,  they  found  that  the  plaintiff  was  not  the  ovmer  of  the 
ase,  and  that  he  was  the  owner  of  the  two  gins,  and  feeder, 
the  seed  and  lint-cotton,  cotton-seed,  belting,  shafting,  and 
press.  That  the  value  of  the  house  was  $250,  the  gin  $100, 
tton,  belting,  and  shafting  $370.50,  the  engine,  boiler,  etc., 

a  this  verdict  there  was  a  judgment  for  the  defendant 
EU3  insisted  in  this  court  that  the  contract  was  not  entire,  but 
le,  and  that  the  plaintiff  was  entitled  to  so  much  of  the  insur- 
j  covered  the  property  which  was  owned  by  him,  notwith- 
ig  the  finding  of  the  jury  upon  the  first  issue.  The  question 
idered  and  the  decisions  bearing  upon  it  reviewed  in  May  on 
Qce,  Sec.  277,  278,  and  the  conclusion  to  be  drawn  from  them 
a  misrepresentation  or  breach,  where  the  conti^act  is  entire, 
all  the  proi)erty  insured,  though  it  may  be  of  different  kinds, 
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and  separately  appraised  in  the  policy,  and  this  view  is  sustained 
by  the  ruling  of  this  court  in  Biggs  vs.  Ins.  Co.,  88  N.  C,  141. 

The  jury  find  that  the  plaintiff  was  not  the  owner  of  a  portion  of 
the  property,  of  wliich,  in  his  application,  he  represented  himself  to 
be  the  owner,  and  this  misrepresentation  as  to  his  interest  avoids 
the  policy:  Wood  on  Insurance,  §179;  May  on  Insurance,  §287; 
and  Babbitt  vs.  Ins.  Co.,  supra. 

There  is  no  error,  and  the  judgment  must  be  afiBrmed. 

Let  this  be  certified. 


Digitized  by  LjOOQ IC 


Brigga  vs.  Fireman's  Fund  Ins.   (Jo. 


471 


SUPREME  COURT  OF  MICHIGAN. 


Error  to  Oakland. 


BRIGGS  I 

v*.  ) 

iMAN'S  FUND  INS.  CO.*  ) 

action  to  recover  on  a  fire  insurance  policy  which  contained  a  proTlsion 
aiding  the  policy  for  false  representation  or  overvaluation,  it  is  reversi- 
)  error  in  the  court,  in  submitting  to  the  jury  the  question  of  an  over- 
luation,  with  direction  to  find  for  or  against  the  plaintiff  accordingly, 
submit  at  the  same  time  the  question  as  to  whether  or  not  the  forfeiture 
der  this  provision  had  been  waived. 

action  to  recover  on  a  fire  insurance  policy,  the  fact  that  the  company's 
dnt  goes  to  the  scene  of  the  fire,  and  makes  inquiries,  and  requests  an 
>itration,  which  is  expressly  provided  for  in  the  policy  by  a  provision 
U  the  policy-holder  shall  pay  half,  and  that  the  same  shall  not  work  a 
kiver  of  any  of  the  insurance  company's  conditions  in  the  policy,  does 
fc  constitute  a  waiver  by  the  company  of  any  right  of  forfeiture. 

)HAS  J.  Davis,  for  Plaintiff. 

A.  Bakeb,  for  Defendant  and  Appellant, 

Chamflin,  J. 
is  is  an  action  on  a  fire  insurance  policy.  The  defense  is  that  of 
aloation.  In  her  application  for  insurance  she  stated  the  value 
e  dwelling-house  to  be  $1,8Q0,  and  the  defendant  insured  it  for 
0.  The  application  also  contained  this  clause  :  ''And  the  said 
cant  hereby  covenants  and  agrees  to  and  with  the  Fireman's 
i  Insurance  Company  that  the  foregoing  is  a  just,  full,  and  true 
sition  of  all  facts  and  circumstances  in  regard  to  the  condition, 
tion,  value,  and  risk  of  the  pro})eriy  to  be  insured;  and  said  an- 

telon  rendere.1,  Fcbnuiry  10.  lHb7  —Prom  Ni-rthw-ttem  Reporter. 


Digitized  by* 


472  Report  of  Decisions*  "  [J 

swers  are  considered  the  basis  on  which  insurance  is  to  be  effe< 
and  the  same  is  understood  as  incorporated  in  and  forming  a 
of  the  policy,  and  a  warranty  on  the  part  of  the  assured,  whetbe 
ferred  to  in  that  instrument  or  not,  and  whether  the  said  ans 
have  been  written  by  the  agent  of  said  company  or  not;  and  th 
sured  further  covenants  and  agrees  to  make  known  to  the  said  < 
pany  any  material  change  in  the  risk  or  its  surroundings,  which 
take  place  during  the  life  of  said  policy."  The  policy  contains 
provision  :  "  Any  false  representation  by  the  assured  of  the  cc 
tion,  situation,  or  occupancy  of  the  property,  or  any  omissio: 
make  known  any  fact  material  to  the  risk,  or  any  overvaluatioii 
any  misrepresentation  whatever,  either  in  a  written  applicatioi 
otherwise,"  etc.,  "  then,  and  in  every  such  case,  this  policy  shal 
void  "  And  also  the  further  provision  :  "  The  cash  value  of  p: 
]^  i'  erty  destroyed  or  damaged  by  fire  shall  in  no  case  exceed  ^ 

'^"  would  be  the  cost  to  the  assured,  at  the  time  of  the  fire,  of  repla< 

4^\  the  same,  and  in  csise  of  the  depreciation  of  such  property  by  re« 

^  of  age,  wear  and  tear,  location,  change  in  style,  lack  of  adapta 

to  profitable  use,  or  other  causes,  a  suitable  deduction  from 
cash  cost  of  replacing  shall  be  made,  to  ascertain  the  actual  ( 
value  ;  and  the  assured  hereby  expressly  waives  all  right,  ari< 
under  any  State  or  other  law,  to  collect  of  this  company  in  ca8< 
loss,  any  sum  in  excess  of  the  true  and  cash  value  of  the  prop 
herein  insured,  which  value  shall  be  determined  as  herein  ] 
vided."  Another  clause  provides  that  in  case  differences  shall  a 
concerning  the  amount  of  any  loss  or  damage,  arbitrators  shall 
appointed  at  the  request  of  either  party,  and  their  award  shall 
binding  on  the  parties  as  to  the  amount  of  loss  or  damage, 
they  shall  not  decide  the  liability  of  the  company  under  the  poll 
one-half  of  the  appraiser's  fee  to  be  paid  by  the  assured. 

Under  this  provision  of  the  policy  the  defendant  requeste 
submission  to  arbitration,  and  the  parties  signed  a  submissioi 
writing,  in  which  it  was  stipidated  that  the  appointment  of  a 
trators  was  without  reference  to  any  other  question  or  matter 
difference  within  the  terms  and  condition  of  the  insurance,  and 
not  to  be  taken  as  any  waiver  on  the  part  of  the  company  of 
conditions  of  the  policy  in  case  they  should  elect  to  avail  th 
selves  thereof ;  and  it  was  expressly  agreed  that  the  apprai 
were  to  take  into  consideration  the  age,  condition,  and  locatioi 
the  premises  before  the  fire,  and  also  the  value  of  the  walls,  m 
rials,  or  any  portion  of  said  building  saved,  and,  after  making 
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kte  of  the  cost  of  replacing  said  btiilding,  a  proper  deduction 
t>e  made  by  them  for  the  difference  between  the  value  of  a 
>r  replaced  building  and  the  one  insured.  The  appraisers 
Jid,  after  making  the  proper  deductions,  determined  the  dam- 
»  be  $973.87.  In  arriving  at  this  amount^  one  of  them  testified 
leducted  25  per  cent,  and  the  other  that  they  deducted  30 
ant  from  the  value  of  the  old  building  for  new.  There  was 
tony  in  the  case  which  placed  the  value  of  the  building,  in- 
Lg  foundation,  at  $1,900,  others  at  $1,800,  and  so  on  down  to 

The  jury  was  asked  to  find  specially  what  the  cash  value  of 
>use  destroyed  was  at  the  time  it  was  insured,  and  they  found 
Lave  been  $1,450. 

circuit  court  instructed  the  jury  "  that  the  application  is  a 
f  the  contract  and  policy,  and  a  warranty,  and  the  represen- 
3  of  value  contained  in  it  are  warranties.  If  the  jury  find 
[le  plaintiff  made  a  substantial  overvaluation  of  the  property 

application  for  the  insurance,  the  defendant  company  is  en- 
to  your  verdict  While  some  latitude  may  be  allowed  for  dif- 
e  of  opinion  in  determining  a  question  of  value,  yet  if,  after 
g  due  allowances  for  such  differences,  the  jury  find  there 
1  overvaluation,  the  plaintiff  cannot  recover."  This  instruc- 
)  the  jury  was  correct  The  application  and  the  policy  bear 
ime  date,  and  refer  to  the  same  subject-matter.  They  are 
jitially  one  instrument  Taken  together,  they  constitute  the 
nent  between  the  parties.    The  representation  as  to  the  value 

property  insured  was  material  The  object  of  requiring  a 
batement  of  the  value  of  the  property  insured  is  apparent 
bles  the  company  to  determine  the  amount  of  the  risk  they 
lling  to  assume.  No  company  doing  a  legitimate  business 
insure  property  by  an  unvalued  policy  to  its  full  cash  value, 
it  charging  at  least  a  premium  proportionate  to  the  risk, 
emptation  to  convert  property  insured  to  its  full  cash  value 
loney,  at  the  expense  of  the  insurauce  company,  is  recognized 

of  the  hazards  attending  such  insurance, 
his  case  it  will  be  observed  that  the  company  did  not  intend 
lire  the  property  to  the  extent  of  its  cash  value ;  for,  while 
alue  was  represented  to  be  $1,800,  the  risk  assumed  by  the 
ny  was  only  to  the  extent  of  $1,400,  or  about  three-fourths 
cash  value  as  represented  ;  and,  if  the  finding  of  the  jury  is 
criticism  of  the  true  cash  value  of  the  building  destroyed, 
aintiff  obtained  an  insurance  within  $50  of  its  actual  cash 
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value.  Nor  is  this  warrantj  of  the  value  contained  in  the  policy 
neutralized  or  rendered  inoperative  or  immaterial  by  that  provision 
of  the  policy  which  provides  that  in  no  case  shall  the  company  be 
liable  to  pay  more  than  the  true  cash  value  of  the  property  in- 
sured. This  is  aU  they  could  be  compelled  to  pay  in  an  unvalued 
policy,  without  such  clause,  and  was  evidently  inserted  for  greater 
caution,  and  to  prevent  a  claim  being  set  up  that  the  policy  is  a 
valued  one. 

The  testimony  showed  that  the  application  for  the  insurance  was 
filled  out  by  the  agent  of  the  company,  and  delivered  to  the  plaint- 
iffs husband,  who  took  it  to  his  wife,  and  afterwards  returned  it  to 
the  agent,  signed  by  the  plaintiff ;  and  upon  this  testimony  the 
plaintiff's  counsel  claims  that  the  plaintiff  is  not  responsible  for  any 
misrepresentations  which  it  contains.  There  was  no  evidence  in- 
troduced showing  the  source  of  the  agent's  information  as  to  the 
facts  stated  in  the  application.  Likewise  there  is  an  entire  absence 
of  testimony  showing  what  occurred  when  the  application  was  pre- 
sented to  the  plaintiff  for  her  signature.  The  presumption  is  that 
she  read  the  application,  and  was  fully  acquainted  with  its  contents. 
Before  the  rule  contended  for  by  the  plaintiff  could  apply,  it 
should  be  shown  either  that  the  plaintiff  was  imposed  upon  in 
signing  the  application,  or  that  the  agent  knew  the  true  value  of 
the  building,  and  overvalued  it  in  the  application,  knowing  that 
such  statement  was  incorrect :  Stone  vs.  Hawkeye  Ins.  Co.,  28  N. 
W.  Rep.,  47  ;  May,  Ins.,  §§  141-144;  2  Wood,  Ins.  (2d  ed.),  1,161- 
1,169. 

It  is  urged  that  the  case  of  Schmidt  vs.  City  &  Village  Fire  Ins. 
Co.  (55  Mich.,  432;  21  N.  W.  Hep.),  875,  decides  the  question  as  to 
overvaluation  in  this  case.  That  case  is  distinguishable  from  this. 
That  was  a  case  of  mutual  insurance.  The  charter  and  by-laws 
were  made  a  part  of  the  contract  of  insurance,  and  it  was  agreed 
that  the  company  should  not  in  any  case  pay  more  than  three- 
fourths  of  the  cash  value  of  the  buildings  insured,  if  they  were  in- 
sured to  that  amount.  With  such  a  provision  as  this,  it  could 
make  no  difference  to  the  company  whether  the  property  was  over- 
valued or  not 

Whether  or  not  there  vbs  an  overvaluation  in  this  case  was,  under 
the  evidence,  properly  submitted  to  the  jury;  and  had  this  been  the 
only  question  left  to  them,  and  they  had  found  a  verdict  for  the 
plaintiff  under  the  instructions  given  upon  this  subject^  we  should 
not  consider  it  proper  to  disturb  their  verdict    But  we  do  not 
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« 
know  that  the  jury  found  for  the  plaintiff  on  this  issue,  for  the 
reason  that  the  circuit  judge  submitted  to  the  jury  the  question 
whether  or  not  the  forfeiture  under  this  clause  of  the  policy  had 
not  been  waived  by  the  company.  There  is  nothing  in  the  record 
which  shows  whether  the  verdict  for  the  plaintiff  was  based  upon 
the  fact  that  there  was  no  overvaluation,  or  whether  there  was  an 
overvaluation,  and  the  forfeiture  thereby  had  been  waived.  We 
have  examined  the  record  carefully,  and  there  does  not  appear  the 
least  scintilla  of  evidence  tending  to  show  a  waiver,  or  from  which 
it  can  be  inferred.  The  court  erred  in  submitting  that  branch  of 
the  case  to  the  jury. 

It  is  claimed  that  the  fact  of  the  agent  of  the  company  going  to 
the  scene  of  the  fire  and  making  inquiries,  without  showing  what 
such  inquiries  were,  and  of  requesting  an  arbitration  to  fix  the 
amount  of  the  loss,  and  the  plaintiff  paying  one-half  the  expense  of 
the  arbitrators,  constituted  a  waiver  of  any  forfeiture  on  the  ground 
of  overvaluation.  We  cannot  concede  this  claim.  The  company 
had  a  right  to  make  inquiries — ^to  investigate — ^both  as  to  the 
origin  of  the  fire  and  the  value  of  the  property;  and  the  contract 
between  the  parties  was  that  an  arbitration  for  the  sole  purpose  of 
determining  the  amount  of  the  loss  might  be  had  upon  the  request 
of  either  party,  and  that  the  expense  thereof  should  be  borne 
equally  ;  and  the  agreement  to  arbitrate  expressly  stipulated  that 
such  submission  should  not  be  taken  as  a  waiver  on  the  part  of  the 
company  of  the  conditions  of  the  policy.  In  view  of  these  facts, 
there  is  no  room  for  claiming  a  waiver  on  the  part  of  the  company. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 

Campbell,  C.  J.,  and  Morse,  J.,  concurred.   Sherwood,  J.',  did  not  sit. 
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UNITED  STATES  CIRCUIT  COURT. 

NORTHERN  DISTRICT  OF  CALIFORNIA. 


WILLIAM   TENNANT,    Admr.,^ 

TRAVELERS  INS.  CO.* 

Where  a  renewal  was  delivered  withont  payment  of  premium ;  Held,  That  a 
custom  of  the  agent  to  give  credit  for  the  premiums  if  ratified  bv  the  com- 
pany by  knowiugly  receiving  and  retaining  them  is  a  waiver  or  a  stij»nla- 
tiou  in  the  policy  that  it  shall  not  be  binding  until  payment  of  premium, 
and  that  no  agent  can  waive  the  condition  without  special  written 
authority. 

Where  the  agent  filled  out  the  renewal  at  the  request  of  insured,  and  at  his 
request  also  retained  it  in  the  office,  the  receipt  was  virtually  in  the  pos- 
session of  the  insured  and  the  contract  was  binding. 

Where  the  evidence  showed  death  in  a  bath  as  the  result  of  epilepsy,  and  that 
abrasions  were  received  in  falliuj^,  but  the  bruises  were  not  sufficient  to 
cause  death,  the  death  resulted  £om  other  causes  than  external,  violent, 
and  accidental  means  within  the  intent  of  an  accident  policy. 

R088,  J. 
This  action  is  brought  by  the  administrator  of  the  estate  of  William 
Tennant,  deceased,  to  recover  the  amount  of  a  policy  of  insurance 
issued  by  the  Travelers  Insurance  Co.  of  Hartford,  Conn.,  to  the  said 
Wm.  Tennant  on  the  20th  day  of  June,  1881.  For  defendant  it  is 
contended  that  the  policy,  as  originally  issued,  was  void  by  reason  of 
certain  alleged  false  statements  contained  in  the  application  upon 
which  it  was  based.  I  do  not  think  the  evidence  shows  that  there 
was  any  misrepresentation  of  fact  in  the  application,  and  the  finding 
will  therefore  be  against  defendant  on  that  issue.  But  the  defend- 
ant resists  the  action  on  two  other  grounds:  one  being  that,  con- 

*  Declsiou  rendered,  April  18. 18»7. 
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oedmg  the  validity  of  the  policy  as  originally  issued,  it  was  not  in 
force  at  the  time  of  the  death  of  Tennant;  the  other,  that  his  death 
was  not  caused  by  external,  violent,  and  accidental  means  within  the 
intent  and  meaning  of  the  policy. 

According  to  its  terms  the  policy  expired  at  noon  of  the  20th  of 
June,  1882.  But  it  was  continued  in  force  from  year  to  year  until 
noon  of  the  20th  of  June,  1885,  by  the  issuance  to  the  insured  party 
of  renewal  receipts  expressly  continuing  it,  subject  to  the  provisions 
and  conditions  therein  contained.  The  evidence  shows  that  it  was 
file  custom  of  the  company  to  send  such  renewal  receipts,  signed  by 
the  secretary,  from  the  home  office,  in  blank,  and  they  were  intrusted 
to  the  commissioned  agents  of  the  company,  with  authority  to  coun- 
tersign and  deliver  the  same  from  time  to  time  as  occasion  required, 
for  the  purpose  of  continuing  in  force  expiring  policies.  The  evi- 
dence further  shows  that  notwithstanding  a  clause  of  the  policy  to 
the  effect  that  the  actual  payment  of  the  premium  before  the  hap- 
pening of  any  accident  is  a  condition  precedent  to  its  binding  force, 
and  that  no  waiver  shall  be  claimed  by  reason  of  any  act  or  acts  of 
any  agent  unless  such  act  or  waiver  be  specially  authorized  in  writ- 
ing over  the  signature  of  the  president  or  secretary  of  the  company, 
the  custom  of  the  agents  of  the  defendant  was  to  give  credit  on  the 
premiums,  and  such  custom  was  acted  on  by  the  patrons  of  the  com- 
pany generally,  and  by  the  deceased  in  the  present  case,  and  was 
approved  and  ratified  by  the  company  by  receiving  and  retaining, 
with  fuU  knowledge  of  the  facts,  the  premiums  paid  pursuant  to 
such  credit.  There  is  no  difficulty,  therefore,  in  holding  that  the 
policy  in  suit  was  continued  in  force  until  noon  of  June  20,  1885^  by 
virtue  of  the  delivery  to  the  insured  of  the  renewal  receipts  and  the 
subsequent  receipt  and  retention  by  defendant  of  the  premiums  due 
thereon.  "  The  law  of  agency  is  the  same,"  said  Mr.  Justice  Field, 
in  delivering  the  opinion  of  the  court  in  Insurance  Co.  vs.  Wolff  (96 
U.  S.,  330),  "  whether  it  be  applied  to  the  act  of  an  agent  undertaking 
to  continue  a  policy  of  insurance,  or  to  any  other  act  for  which  his 
principal  is  sought  to  be  held  responsible.  The  principle  that  no 
one  shall  be  permitted  to  deny  that  he  intended  the  natural  conse- 
quences of  his  acts  when  he  has  induced  others  to  act  upon  them,  is 
as  applicable  to  insurance  companies  as  it  is  to  individuals.  The 
principle  is  one  of  sound  morals  as  weU  as  of  sound  law,  and  its 
enforcement  tends  to  uphold  good  faith  and  fair  dealing.  If,  there- 
fore, the  conduct  of  the  company  in  its  dealings  with  the  assured  in 
this  case,  and  with  others  similarly  situated,  has  been  such  as  to 
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induce  a  belief  that  so  much  of  the  contract  as  provided  for  a  for^ 
feiture  if  the  premium  be  not  paid  on  the  day  it  is  due,  would  not 
be  enforced  if  payment  were  made  within  a  reasonable  period  after- 
wards, the  company  ought  not,  in  common  justice,  to  be  permitted 
to  allege  such  forfeiture  against  one  who  has  acted  upon  the  belief, 
and  subsequently  made  the  payment.  And  if  the  acts  creating  such 
belief  were  done  by  the  agent  and  were  subsequently  approved  by 
the  company,  either  expressly  or  by  receiving  and  retaining  the  pre- 
miums, the  same  consequences  should  follow.'* 

But  in  the  case  at  bar  the  insured  died  on  the  22d  day  of  June, 
1885.  At  the  time  of  his  death  no  premium  had  been  paid  for  in- 
surance beyond  noon  of  the  20th  of  June,  1885,  and  it  is  insisted  on 
behalf  of  defendant  that,  prior  to  his  death,  no  renewal  receipt  had 
been  issued  by  defendant's  agent  purporting  to  continue  the  policy 
in  force.  If  the  matter  last  mentioned  be  true,  then,  clearly  the 
policy  expired  with  noon  of  June  20, 1885;  for  no  agent  can  any 
more  bind  his  company  by  issuing  a  renewal  receipt  after  the  death 
of  the  insured  than  he  could  by  issuing  an  original  policy  in  favor  of 
a  dead  man.  But  is  it  true  that  the  receipt  in  question  was  not 
issued  until  after  the  death  of  Tennant?  There  is  no  reason  to 
doubt  the  testimony  of  the  agent  to  the  effect  that  on  the  20th  of 
June — ^while  the  policy  was  in  force — ^he  filled  out  and  countersigned 
a  renewal  receipt  purporting  to  continue  the  policy  for  another 
year,  and  that  he  did  this  by  direction  of  the  insured,  who  requested 
the  agent  to  retain  the  receipt  in  his  office,  but  for  the  insured; 
and  it  was  there  at  the  time  of  the  death  of  the  latter.  The  mere 
manual  possession  of  the  policy,  or,  in  this  case,  the  renewal  receipt, 
is  of  little  consequence.  "Its  possession  by  the  insured  makes  a 
prima  facie  case  for  him,  subject  to  be  met  by  proof  that  it  was 
never  delivered  by  the  consent  of  the  insurer;  while  its  possession 
by  the  insurers  makes  a  prima  facie  case  for  them,  subject  to  be 
met  by  proof  that,  though  not  transferred,  it  was  intended  by  the 
parties  to  be  a  vahd  contract,  without  further  action  by  either,  and 
BO  in  legal  contemplation  that  there  was  a  delivery:"  May  on 
Insurance,  Sec.  56.  When  the  agent  of  the  defendant,  while  the 
poHcy  was  running  and  during  the  lifetime  of  the  insured  and  by 
his  direction,  filled  out  and  countersigned  the  renewal  receipt,  he 
did  precisely  what  the  company  authorized  him  to  do.  He  was 
constituted  its  agent  to  contract  with  the  insured  for  a  renewal  of 
the  policy  and  was  intrusted  with  receipts  in  blank,  signed  by  the 
secretary  of  the  company,  with  authority  to  fill  out  and  counter- 
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them  in  exeoutioii  of  such  contracts.  And  when,  pursuant  to 
at  authority,  the  agent,  at  the  request  of  the  insured,  filled  out 
countersigned  the  receipt  in  question  and  thereupon  assumed 
ye  of  it  for  the  insured,  the  contract  of  insurance  became  com- 
I  and  effectual:  Ins.  Co.  vs.  Colt,  20  WalL,  569;  May  on  Ins., 
60,  and  authorities  there  cited.  I  must  find,  therefore,  that  the 
B^al  receipt  was  issued  on  the  20th  of  June,  1885,  during  the  hfe- 
of  Tennant. 

)  the  objection  that  the  premium  was  not  paid  until  after  his 
b,  the  answer  is,  that  the  agent,  pursuant  to  custom  known  to 
ratifiied  by  the  company,  extended  to  the  msured  credit  for  the 
lium,  and  the  latter,  relying  upon  the  credit  thus  extended, 
ig  deferred  making  the  paynient,  it  would  manifestly  operate  as 
ud  upon  him  to  hold  that  the  insurance  did  not  become  opera- 
until  the  premium  was  actually  paid. 

le  last  point  made  for  the  defendant,  however,  I  think,  must  be 
uned.  It  is,  among  other  things,  provided  by  the  policy  that 
insurance  shall  not  extend  to  "any  bodily  injury  happening 
3tly  or  indirectly  in  consequence  of  disease,  nor  to  any  death  or 
biHty  which  has  been  caused  wholly  or  in  part  by  bodily  infirmi- 
or  disease  existing  prior  or  subsequent  to  the  date  of  the  con- 
\,. . . . nor  to  any  case  except  where  the  injury  is  the  proximate 
sole  cause  of  the  disability  or  death."    And  further,  that  no 

Q  shall  be  made  under  the  policy "  where  the  death  or  injury 

have  happened  while  the  insured  was  or  in  consequence  of  his 
ng  been  under  the  influence  of  intoxicating  drinks.*' 
iie  evidence  shows  that  the  deceased  was  found  dead  in  the 
ige  bath  at  Gilroy  Springs,  in  Santa  Clara  County,  about 
'clock  p.  M.  of  the  22d  of  June,  1885,  in  almost  a  standing  posi- 
,  with  his  right  hand  firmly  holding  to  the  pipe  that  suppHed  the 
i  with  water,  and  his  head  so  drooped  that  the  surface  of  the 
^  extended  above  his  nose  but  left  the  top  of  his  head  exposed, 
was  an  abrasion  between  his  eyes  and  a  bruise  on  one  side  of 
bead.  The  bath  was  eight  or  ten  feet  square  and  the  water  from 
'  and  a  half  to  five  feet  in  depth.  The  deceased  was  5  feet  8  inches 
feet  9  inches  in  height.  The  water  is  naturally  warm,  its  tem- 
iture  being  from  100  to  105  degrees,  the  result  being  to  fill  the 
n  with  hot  steam  should  the  door  be  closed.  In  this  instance 
door  was  closed,  the  deceased  having  locked  it  from  the  inside, 
i  further  apx>ears  from  the  evidence  that  for  many  years  the  de- 
ied  was  a  free  drinker  of  intoxicating  liquors,  and  that  for  the 
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last  few  years  of  his  life  he  was  a  heavy  drinker.  His  physidan  testi- 
fied at  the  trial  that  during  the  latter  part  of  his  life  he  drank  to 
such  excess  as  to  bring  on  epileptic  fits,  from  the  effects  of  which  he 
(witness)  had  reUeved  him.  This  witness  further  testified  that  upon 
the  recovery  of  the  deceased  from  such  attack,  he  woiild  resolve  to 
cease  drinldng  altogether,  and  that  at  the  time  of  his  death  he  was 
endeavoring  to  stop,  but  stopped  too  suddenly.  He  testified  fur- 
ther, in  substance,  that  the  entrance  into  the  bath  in  question  of  one 
in  the  then  condition  of  the  deceased,  would  be  likely  to  result  in  an 
epileptic  attack,  and  that  the  fall  or  blow  that  caused  the  abrasion 
between  the  eyes  and  the  bruise  on  the  side  of  the  head,  were  not 
sufficient  to  have  caused  death. 

When  it  is  considered  that  the  evidence  shows  that  the  abrasion 
and  bruise  were  but  slight,  and  that  the  deceased  when  found  was 
in  almost  a  standing  position,  with  his  right  hand  firmly  grasping  the 
supply-pipe,  it  is  impossible  to  believe  that  his  death  was  caused  by 
a  fall  or  blows.  In  view  of  all  the  facts  and  circumstances  qi  the 
case,  considering  the  condition  of  the  deceased  at  the  time  of  and 
just  previous  to  his  death,  the  probable  effect  of  the  heat  of  the  bath 
upon  one  in  his  condition,  his  position  when  found  and  the  condi- 
tion of  his  body  after  death,  it  seems  to  me  to  be  clear  that  he  came 
to  his  death  through  other  causes  than  '*  external,  violqut,  and  acci- 
dental means  within  the  intent  and  meaning"  of  the  policy  in  suit; 
and  I  must  so  find. 

Upon  this  ground,  then,  must  be  judgment  for  the  defendant; 
and  it  is  so  ordered. 
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Apical  from  Circuit  Court,  Holmes  County, 


R  M.  MURPHY,  Adm'b,  etc.,  % 

W.  L.  RED.*  ) 

The  holder  of  a  policy  of  insurance  on  his  own  life,  valid  in  its  inception^ 
Hiay  assign  or  dispose  of  the  same  as  he  may  of  any  other  chose  in  action^ 
if  there  is  nothing  in  the  tenns  of  the  i>olicy  to  prevent. 

The  assignee  or  purchaser  of  sncb  policy,  transferred  according  to  its  tenns^ 
is  entitled  to  the  proceeds  of  the  same,  notwithstanding  he  may  have  no- 
insurable  interest  in  the  life  insured. 

W.  L.  Red  took  out  a  policy  of  insurance  on  his  own  life  in  the 
New  York  Life  Insurance  Company;  payable  to  him  or  his  legal  rep- 
resentatives. After  paying  the  premiums  thereon  for  several  years, 
W.  L.  Red  assigned  the  policy,  in  writing,  in  conformity  with  its 
provisions,  for  value,  to  R.  M.  Murphy,  who  had  no  insurable  in- 
terest in  the  life  insured.  Murphy  paid  the  premiums  on  the 
policy  until  Red's  death,  and  then  collected  the  money  due  on 
the  same.  After  this  he  died,  and  Mr&  Emma  O.  Lied,  widow 
and  only  heir  of  W.  L.  Red,  brought  this  suit  against  appellant, 
his  administrator,  to  recover  the  amount  collected  on  the  policy, 
and  the  judgment  in  the  lower  court  was  in  her  favor.  The 
question  controverted  in  the  case  is  whether,  under  these  cir- 
cumstances, the  sale  and  assignment  of  the  policy  was  valid  or 
not. 

*  Declsiou  rendered,  April  11, 1887. 
VOL.  XVI.-31. 
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Calhoon  &  Green, /or  Appellant, 

HooEEB  &  WiLBON, /or  Appellee. 

Abnold,  J. 

It  ifl  shown  that  the  husband  of  appellee,  before  his  death,  as- 
signed the  policy  on  his  life,  for  a  valuable  consideration,  to  appel- 
lant's intestate.  It  is  not  suggested  that  there  was  any  purpose  in 
procuring  the  policy  to  evade  or  circumvent  the  laws  against  wager- 
policies;  but  it  is  affirmed  on  the  one  side,  and  denied  on  the  other, 
that  the  fact  that  the  assignee  had  no  insurable  interest  in  the  life 
insured  vitiated  the  assignment,  and  the  case  will  be  considered  in 
that  aspect.  It  is  generally  agreed  that  mere  wager-policies — that 
is  to  say,  policies  in  which  the  insured  party  has  no  interest  what- 
ever in  the  matter  insured,  but  only  an  interest  in  its  loss  or  de- 
struction— are  void  as  against  public  policy:  Mutual  Ins.  Co.  vs. 
Schaefer,  94  IT.  S.,  457.  And  it  must  be  admitted  that  there  are  de- 
cisions and  dicta  to  the  effect  that  it  is  unlawful  for  the  holder  of  a 
life  insurance  policy  on  his  own  life  to  seU  or  assign  the  same,  under 
any  circumstances,  to  one  who  has  no  insurable  interest  in  the  life 
insured.  Courts  which  deny  the  validity  of  such  sale  or  assign- 
ment, manifest  great  sensibility  in  regard  to  the  danger  which  such 
transaction,  if  sanctioned,  would  cause  to  human  life.  They  say  that 
all  the  objections  against  issuing  a  policy  directly  to  one,  on  the  Jife 
of  another  in  whose  life  the  former  has  no  insurable  interest,  exist 
against  his  holding  such  policy  by  mere  purchase  and  assignment 
from  another:  that,  in  either  case,  the  holder  of  such  policy  is  in- 
terested in  the  death,  rather  than  in  the  life,  of  the  insured;  and 
that  the  speculative  or  gambling  element  is  the  same,  and  the 
temptation  to  shorten  the  life  of  the  insured  is  the  same,  in  the  one 
case  as  in  the  other. 

The  weight  of  reason  and  authority,  we  think,  is  against  this  view. 
There  is  an  obvious  difference  between  the  two  transactions.  It  is 
contrary  to  public  policy  for  a  person  to  insure  a  life  in  which  he 
has  no  insurable  interest,  and  to  derive  benefit  or  advantage  there- 
from. This  is  condemned  as  gaming  or  wagering  on  the  chances  of 
human  life,  and,  as  such,  is  prohibited  by  law.  But  it  is  lawful  for 
one  to  insure  his  own  life,  and,  after  he  has  done  so,  the  poLcy  be- 
comes his  own,  if  payable  as  in  this  case,  and  there  is  no  good  reason 
why  he  may  not  sell  or  dispose  of  it  as  he  may  of  any  other  chose  in 
action,  if  the  policy  was  valid  in  its  inception:  Clark  vs.  Allen,  11 
R.  I.,  439;  St  John  vs.  American  Mut.  Life  Ins.  Co.,  13  N.  Y.,  31; 
Mutual  Life  Ins.  Co.  vs.  Allen,  138  Mass.,  24;  Valton  vs.  Assurance 
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Co.,  20  N.  Y.,  32;  Olmsted  vs.  Keyes,  85  N.  Y.,  593;  Ashley  vs. 
Ashley,  3  Sim.,  149;  Currier  vs.  Continental  Life  Ins.  Co.,  62 
Amer.  Bep.,  184,  note;  Bussinger  vs.  Bank  etc  30  N.  W.  Bep., 
290. 

A  man  may  have  the  best  of  reasons  for  wishing  to  dispose  of  the 
policy  on  his  life.  The  ezigenoies  of  business  or  absolute  necessity 
may  require  him  to  do  so.  He  may  have  paid  large  sums  in  pre- 
miums, and  afterwards  become  unable  to  pay  more,  and  if  he  is  not 
jallowed  to  sell  or  assign  on  the  best  terms  he  can  make,  the  policy 
may  be  lapsed  and  list.  To  impair  the  value  and  utility  of  his  pol- 
icy, or  require  him  to  lose  it,  on  the  ground  that,  if  he  were  to  sell 
or  assign  it,  the  assignee  or  purchaser  would  have  a  motive  to  kill 
him,  or  that  any  sale  or  assignment  he  might  be  able  to  effect  with 
one  who  had  no  insurable  interest  in  his  life  woiild  be  tainted  with 
the  vice  of  gambling,  is,  as  matter  of  law,  extremely  fanciful  and  un- 
satisfactory. 

Other  interests  and  conditions  generally  prevalent,  and  involving 
tendencies  quite  as  fatal  to  human  life,  may  be  created  and  are 
maintained  without  any  such  restriction.  It  seems  that  a  life-ten- 
ant would  be  in  about  as  much  danger  from  the  remainder-men, 
and  a  testator  from  a  x>erson  having  no  interest  in  his  life,  for  whom 
he  had  made  provision  by  will,  as  the  insured  would  be  from  the  as- 
signee or  purchaser,  without  interest,  of  a  life  insurance  policy.  An 
insurable  interest  in  the  assured,  at  the  time  the  policy  is  issued, 
is  essential  to  the  validity  of  the  policy,  but  it  has  been  often  de- 
cided, as  where  a  creditor  takes  out  a  policy  on^the  life  of  his  debtor, 
that  it  is  not  necessary  to  the  continuance  of  the  insurance  that  the 
interest  in  the  life  insured  should  continue.  Cessation  of  interest 
payment  of  the  debt  in  the  case  supposed,  would  not  terminate  the 
pohcy:  Dalby  vs.  India  Assurance  Co.,  15  C.  B.,  365;  Law  vs.  Lon- 
don Policy  Co.,  1  Kay  &  J.,  223;  Connecticutilns.  Co.  vs.  Schaefer, 
94  U.  S.,  457;  Bawls  vs.  American  Ins.  Co.,  27  N.  Y.,  282;  Provident 
Ids.  Co.  vs.  Baum,  29  Ind.,  236;  Currier  vs.  Continental  Ins.  Co.,  52 
Amer.  Bep.,  134,  note. 

If  the  danger  to  life  is  not  adequate  to  avoid  the  policy  in  such 
case,  when  the  interest  in  the  life  insured  ceases,  it  is  not  preceived 
why  it  should  be  deemed  sufficient  to  invalidate  a  contract  by  which 
a  policy  is  sold  and  assigned  to  one  without  interest.  Besides,  the 
protection  should  not  be  overlooked  which  is  afforded  to  the  life  in- 
sured by  the  doctrine  that  one  cannot  recover  insurance  money  pay- 
able on  the  death  of  a  party  whose  life^he  has  taken  by  felonious 
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means.  It  would  be  a  reproach  to  the  law  of  the  land  if  he  were 
allowed  to  do  so.  He  could  not  in  fact  do  so,  any  more  than  he 
could  recover  insurance  money  on  a  building  which  he  had  willf  ally 
set  fire  to  and  burned:  Mutual  Life  Ina  Co.  vs.  Armstrong,  117  U. 
S.,  591;  6  Kup.  Ct.  Rep.,  877. 

In  Mutual  life  Ins.  Co.  vs.  Allen,  supra,  the  Supreme  Court  of 
Massachusetts,  after  removing  all  doubt  as  to  the  meaning  of  the  de- 
cisions in  that  State  on  the  subject  and  referring  to  the  dicta  in 
Cammack  vs.  Lewis  (15  Wall.,  634),  and  Wamock  vs.  Davis  (104  U.  S., 
775),  and  Franklin  Ins.  Co.  vs.  Hazzard  (41  Ind.,  116),  and  showing 
that  it  was  not  decided  in  either  of  these  cases  that  all  assignments 
of  life  insurance  policies,  without  interest,  are  illegal,  said  "that  the 
right  to  receive  money  on  the  death  of  another  is  assignable  at  law 
or  in  equity  will  not  be  questioned.  It  is  true  that  every  person 
who  is  in  expectation  of  property  at  the  death  of  another  has  an 
interest  in  his  death,  but  it  does  not  follow,  and  it  is  not  true,  that 
the  law  does  not  allow  the  possession  and  assignment  of  such  expecta- 
tion. The  objection  applies  with  equal  force  to  the  assignment  of  a  pro- 
vision made  for  one  upon  the  death  of  another  by  deed  or  will,  as  to 
the  assignment  of  a  like  provision  in  the  form  of  a  life  insurance.  We 
see  nothing  in  the  contract  of  life  insurance  which  will  prevent  the 
assured  from  selling  his  right  under  the  contract  for  his  own  advan- 
tage, and  the  fact  that  the  assignee  has  no  insurable  interest  in  the 
life  insured  is  neither  conclusive  nor  prima  facie  evidence  that  the 
transaction  is  illegal'* 

In  the  well-considered  case  of  dark  vs.  Allen,  supra,  the  Supreme 
Court  of  Rhode  Island  used  this  language:  "  It  is  said  that  such  an 
assignment,  if  permitted,  may  be  used  to  circumvent  the  law.  But 
it  does  not  follow  that  such  an  assignment  is  not  to  be  permitted  at 
all,  because,  if  permitted,  it  may  be  abused.  Let  the  abuse,  and  not 
the  bona  fide  use,  be  condemned  and  defeated.  The  truth  is,  it  is 
one  thing  to  say  that  a  man  may  take  insurance  upon  the  life  of 
another  for  no  purpose  except  as  a  speculation  or  bet  on  his  chances 
of  life,  and  may  repeat  the  act  ad  libitum,  and  quite  another  thing 
to  say  that  he  may  purchase  the  policy  as  a  matter  of  business,  after 
it  has  once  been  duly  issued  under  the  sanction  of  law,  and  is  there- 
fore an  existing  chose  in  action  or  right  of  property.  There  is  in 
such  purchase,  in  our  opinion,  no  immorality,  and  no  imminent 
peril  to  human  life.  We  should  have  strong  reasons  before  we  hold 
that  a  man  shall  not  dispose  of  his  own.  Courts  of  justice,  while 
they  should  uphold  the  great  and  universally  recognized  interests 
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of  Bodety,  ought  nevertheless  to  be  cautious  about  making  their  o^ 
notions  of  public  policy  the  criterion  of  legality,  lest,  under  \ 
semblance  of  declaring  the  law,  they  in  fact  usurp  the  functions 
legislation." 

We  are  unable  to  subscribe  to  the  doctrine  that  the  aEsigi 
or  purchaser  of  a  hfe  insurance  policy,  valid  in  its  inception  a 
transferred  according  to  its  terms,  is  not  entitled  to  its  proceeds, 
reason  of  his  want  of  interest  in  the  life  insured. 

The  judgment  is  reversed,  and  judgment  here  for  appellant. 
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SUPEEME  COURT  OF  ILLINOIS. 


Appeal  front  AppeUaU  Court,  Third  District. 


BLOOMINGTON  MUT.  LIFE  BENEFIT  ASS'N^ 

V8, 

BLTJK* 

A  policy  taken  out  by  a  beneficiary  on  the  life  of  another  in  whom  he  has  no 
interest  in  a  wagering  policy  and  void.  But  this  doctrine  does  not  apply 
where  a  party  takes  oat  a  policy  on  his  own  life  and  pays  the  premiums, 
making  it  payable  to  another.    This  the  law  permits. 

Where  the  charter  of  a  benefit  association  states  its  purpose  to  be  to  furnish 
pecuniary  benefits  to  devisees  of  members,  a  member  may  make  the  policy 
payable  to  a  stranger  in  the  first  instance  as  well  as  by  devise. 

Where  the  company  has  accepted  the  premiums,  and  the  conditions  have  been 
performed  it  cannot  set  up  the  doctrine  of  ultra  vires  to  defeat  a  claim  on 
the  ground  that  the  beneficiary  was  not  a  devisee  as  ^required  by  the 
charter. 

Oraig,  J. 
This  was  an  addon  brought  by  William  Blue  against  the  Bloom- 
ington  Mutual  Life  Benefit  Association,  to  recover  a  certain  amount 
of  money  claimed  to  be  due  on  a  life  benefit  certificate  issued  by 
the  defendant  in  October  1883,  to  William  R  Bailey,  by  which  the 
association  agreed,  on  consideration  of  certain  payments  to  be  made 
by  Bailey,  to  pay  to  William  Blue,  upon  the  death  of  Bailey,  an 
amount  therein  named.  To  the  declaration  on  the  certificate  the  de- 
fendant filed  four  special  pleas.  In  the  first  it  is  averred  that 
defendant  is  a  corporation  organized  and  doing  business  under  an 
act  of  the  legislature  approved  June  the  18th,  1883,  in  force  July  1, 

*  opinion  filed,  March  28,  1887.         ' 
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1883;  that  the  plaintiff,  Blue,  is  not  a  legatee  or  devisee  of  the  said 
William  R  Bailey,  and  is-  not  related  to  the  said  Bailej  either  by 
affinity  or  consanguinity,  etc;  that  the  defendant  by  virtue  of  the 
act  under  which  it  was  organized  and  doing  business,  was  only 
authorized  to  furnish  life  indemnity  and  pecuniary  benefits  to  the 
widowiB,  orphans,  etc.,  of  deceased  members,  by  means  whereof  said 
lite  benefit  certificate  was  and  now  is  null  and  void.  The  second 
plea  is  like  the  first,  and  contains  the  following  additional  averments: 
"The  object  for  which  it  is  formed  is  to  provide  and  equitably  dis- 
tribute, at  minimum  cost,  a  fund  devoted  to  the  relief  of  widows, 
orphans,  heirs,  and  devisees  of  deceased  members."  It  is  also 
averred  in  this  plea  that  Blue  was  not  a  creditor  of  Bailey,  and  had 
no  pecuniary  interest  in  his  life,  and  had  no  well-founded  expecta- 
tion of  pecuniary  advantage  to  be  derived  from  the  continuance  of 
the  life  of  Bailey.  This  plea  also  contains  a  copy  of  the  constitu- 
tion and  by-laws  of  defendant  In  the  third  plea  the  statute  and 
defeDdant'fl  articles  of  incorporation  are  set  up  as  a  defense,  and 
in  the  fourth  plea  the  articles  of  incorporation,  and  the  fact  that 
Blue  had  no  pecuniary  interest  in  the  continuance  of  the  life  of 
Bailey,  are  interposed  as  a  defense.  To  the  pleas  the  court  sus- 
tained a  general  demurrer,  and  the  defendant  abiding  by  the  pleas, 
judgment  was  rendered  in  favor  of  the  plaintiff  for  the  amount 
claimed. 

It  is  contended:  First,  that  Blue  had  no  insurable  interest  in  the 
life  of  Bailey,  and  hence  the  contract  was  void. 

Second,  that  it  is  rendered  void  by  virtue  of  the  statute  under 
which  defendant  is  organized  and  doing  business. 

It  may  be  regarded  as  a  plain  proposition  of  law  that  a  wagering 
policy  is  void,  and  we  think  it  also  well  settled  that  a  policy  taken 
out  on  the  life  of  a  third  party  by  a  beneficiary  in  the  continuance  of 
whose  life  the  beneficiary  has  no.  pecuniary  interest,  may  be  re- 
garded as  a  wagering  policy,  and  as  such  would  be  void.  Had  this 
policy  been  taken  out  by  Blue  on  the  life  of  Bailey,  without  his 
knowledge  or  consent,  and  had  the  premiums  been  paid  by  him,  it 
would  manifestly  fall  within  what  is  known  as  a  wagering  policy, 
and  would  be  void.  Public  policy  forbids  one  person,  who  has  no 
interest  in  the  continuance  of  the  life  of  another,  from  speculating 
on  that  life,  by  procuring  a  policy  of  insurance.  But  here  it  does 
not  appear  that  Blue  had  any  instrumentality  whatever  in  procuring 
the  policy  on  the  life  of  Bailey,  or  that  he  ever  paid  any  portion  of 
the  premiums  to  procure  the  policy,  or  to  keep  it  in  force,  and  hence 
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the  case  of  Insurance  Company  vs.  Hogan  (80  IlL,  39)  cited  by  the 
defendant  had  no  bearing  on  this  case.  In  the  case  cited,  the 
insurance  was  procured  by  the  beneficiary,  and  all  the  premiums 
were  paid  by  him;  while  here  Bailey  procured  the  policy,  and  paid 
all  the  premiums.  Manifestly,  the  Hogan  case  can  have  no  bearing 
on  the  facts  of  this  case.  Bailey  had  an  insurable  interest  in  his  own 
life,  and  had  a  clear  right  to  procure  a  policy  on  his  life;  and  unless 
some  principle  of  public  policy  is  violated,  he  could  make  it  payable, 
in  case  of  death,  to  any  person  whom  he  might  desire. 

In  Lemon  vs.  Phoenix  Mutual  Life  Ins.  Co.  (38  Conn.,  294),  where 
a  similar  question  arose,  it  is  said:  ''A  question  was  made  before 
us  that  Miss  Lemon  had  not  an  insurable  interest  in  Mr.  Peterson's 
life.  If  she  had  undertaken  to  obtain,  and  had  herself  obtained  an 
insurance  on  his  life,  that  question  might  have  arisen;  but  surely 
Mr.  Peterson  had  an  insurable  interest  in  his  own  life,  and  he  ob- 
tained the  insurance  on  it,  and  we  know  of  no  law  to  prevent  him 
making  it  payable,  in  case  of  his  death  to  the  person  to  whom  he 
was  affianced;  and  if  such  a  policy  is  delivered  as  a  gift  to  the  party 
to  whom  payable,  we  know  of  no  law  to  prevent  such  a  gift  from 
being  effectual  In  Bawls  vs.  Life  Ins.  Co.  (27  N.  Y.,  282)  Judge 
Wright  says:  ^'If  the  contract  is  with  the  party  whose  life  is 
insured,  he  may  have  the  loss  payable  to  his  own  representative,  or 
to  his  assignee  o^  appointee." 

In  Faii'chQd  vs.  Northwestern  Mut  Life  Ass*n  (51  Yt.,  613)  it  is 
said:  ''The  second  point  made  by  defendant  is  that  Fairchild  had 
no  insurable  interest  in  the  life  of  Mrs.  Nay,  and  that  the  policy  is 
therefore  a  wagering  contract,  and  void  by  the  law  of  the  State. 
*  *  *  If  it  were  shown,  therefore,  that  in  point  of  fact  Fairchild 
procured  this  policy  to  be  issued  upon  the  life  of  Mrs.  Nay  him- 
self, and  for  his  own  benefit,  the  question  of  his  insurable  interest 
might  arise.  But  the  prima  fad^e  showing  of  the  policy,  applica- 
tion, and  receipts  is  that  Mrs.  Nay  procured  the  pohcy  to  be  issued 
herself  upon  her  own  life,  and  chose  to  make  Fairchild  the  bene- 
ficiary. *  *  *  We  are  bound  to  presume  that  the  policy  was  pro- 
cured by  Mrs.  Nay  upon  her  own  life,  as  is  the  purpose  of  the  in- 
strument itself.  *  *  *  It  cannot  be  questioned,  says  the  Supreme 
Court  of  Indiana,  **  that  a  person  has  an  insurable  interest  in  his  own 
life,  and  that  he  may  effect  such  insurance,  and  appoint  any  one  to 
receive  the  money,  in  case  of  his  death,  during  the  existence  of  the 
policy;  and  he  may  effectuate  this  object  by  an  assignment  of  the 
policy,  or  by  immediately  appointing  such  person  as  the  beneficiary. 
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"^  *  ''^  liha  the  interest  of  A  in  his  own  life  that  supports  the  pol- 
icy. The  plaintiff  did  not,  by  virtae  of  the  clause  declaring  the 
policy  to  be  for  her  benefit,  become  the  assured.  She  is  merely  the 
person  designated  by  the  agreement  of  the  parties  to  receive  the 
proceeds  of  the  policy  upon  the  death  of  the  assured." 

In  Langdon  vs.  Union  Mut.  Life  Ins.  Co.  (14  Fed.  Bep.,  272)  it  is 
said :  "  There  is  no  case,  to  my  knowledge,  which  holds  that  a  party 
may  not  insure  his  own  life,  and  make  the  policy  payable  to  any  one 
he  may  select,  though  such  person  has  no  legal  interest  in  his  life. 
4e  ♦  ♦  Although  this  exact  question  has  not  been  decided,  the  inti- 
mations of  the  courts  r  re  uniformly  in  that  direction." 

In  Connecticut  Mut.  life  Ins.  Co.  vs.  Schaeffer  (94  U.  S.,  457)  it  is 
said:  ''  There  is  no  doubt  that  a  man  may  effect  an  insurance  on  his 
own  life  for  the  benefit  of  a  relative  or  a  friend,  or  two  or  more  per- 
sons on  their  joint  lives  for  the  benefit  of  the  survivor  or  survivors. 
The  old  Tontines  were  based  substantially  on  this  principle,  and 
their  validity  has  never  been  called  in  question.  The  essential  thing 
is  that  the  policy  should  be  obtained  in  good  faith,  and  not  for  the 
purpose  of  speculating  on  the  hazard  of  a  life  in  which  the  assured 
has  no  interest."  There  are  other  authorities  holding  the  same  doc- 
trine, but  we  have  referred  to  enough  to  show  the  current  of  author- 
ity on  the  question. 

The  first  section  of  the  act  under  which  the  defendant  is  organized, 
in  express  terms  authorizes  the  organization  of  such  associations  for 
the  purpose  of  furnishing  life  indemnity  or  pecuniary  benefits  to  de- 
visees or  legatees.  If,  as  is  plain  from  the  language  of  the  statute,  a 
person  may  take  out  a  policy  on  his  own  life,  and  devise  such  policy 
to  a  stranger,  what  principle  of  public  policy  would  be  violated  by  a 
provision  in  the  policy  making  it  payable  to  a  stranger,  in  lieu  of 
doing  the  same  by  will?  If  fche  policy  may  be  made  payable  to  a 
stranger,  who  has  no  insurable  interest  in  the  life  of  the  insured 
as  it  may  be  by  statute,  we  perceive  no  reason  which  wiU  prevent 
the  same  thing  being  done  by  a  clause  the  insured  may  have  inserted 
in  the  policy  at  the  time  the  insurance  is  procured.  We  have  been 
cited  to  Mutual  Ben.  Ass'n  vs.  Hoyt  (46  Mich.,  47B)  as  an  authority 
holding  that  view,  but  we  do  not  regard  it  in  harmony  with  the 
current  authority,  and  are  not  inclined  to  follow  it.  We  think  the 
•  better  rule  is,  where  a  person  obtains  a  policy  on  his  life  of  his  own 
accord,  and  pays  the  premium  himself,  he  may,  if  he  desires,  make 
the  policy  payable  to  one  who  has  no  insurable  interest  in  his  life, 
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and  by  so  doing  no  role  of  law  or  principle  of  public  policy  will  be 
violated. 

We  now  come  to  the  second  question.  Sec.  1  of  the  act  under 
wbicli  defendant  is  incorporated  is  as  follows:  ^Be  it  enacted  by 
the  people  of  the  State  of  Slinois,  represented  in  the  Oeneral  Assem- 
bly, that  corporations,  associations,  or  societies  for  the  purpose  of 
furnishing  life  indemnity  or  x>ecuniary  benefit  to  the  widows,  orphans^ 
heirs,  or  relatives  by  consanguinity  or  affinity,  devisees  or  legatees, 
of  deceased  members,  or  accident  or  permanent  disability  indemnity 
to  members  thereof  and  where  members  shall  receive  no  money  as 
profit,  and  where  funds  for  the  payment  of  such  benefits  shall  be 
secured,  in  whole  or  in  part,  by  assessment  upon  the  surviving 
members,  may  be  organized,  subject  to  the  conditions  herein  pro- 
vided."  It  is  contended  that  all  persons  not  named  in  the  act  are 
prohibited  from  becoming  beneficiaries.  It  will  be  observed  thai 
the  contract  involved  is  not  absolutely  prohibited  by  statute.  All 
that  can  properly  be  claimed  is  that  it  was  not  expressly  authorized 
by  the  statute.  The  defendant  voluntarily  issued  the  policy,  it  re- 
ceived the  premium,  and  Bailey  folly,  so  far  as  appears,  performed 
all  his  contract  required  him  to  do.  So  far  as  he  is  concerned,  the 
contract  is  an  executed  one.  Now,  upon  the  death  of  Bailey, 
when  the  defendant  is  called  upon  to  perform  its  part  of  the  con- 
tract, can  it  refuse,  and  defeat  a  recovery,  by  claiming  that  the  con- 
tract is  ultra  vires  ?  We  think  the  law  on  this  question  is  weU  settled 
that  such  a  defense  cannot  be  made  availing.  Where  the  contract 
has  been  fully  performed  by  the  party  contracting  with  the  corpora- 
tion, and  the  corporation  has  received  the  benefits  from  such  con- 
tract, it  cannot  invoke  the  the  doctrine  of  ultra  vires  to  defeat  an 
action  brought  against  it  on  such  contract:  2  Mor.  Corp.,  689;. 
Bradley  vs.  Ballard,  55  Bl.,  415;  Darst  va  Gale,  83  111 ,  136. 

Judgment  of  appellate  court  affirmed. 
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SOPREME  COURT  OF  INDIANA. 


Appeal  from  the  Ripley  County  Circuit  Court. 


CONTINENTAL  INS.  CO. 
vs. 

FREDERICK  W.  JACHNICHEN  ft  al.*J 

Where  arson  is  set  np  as  a  defense  in  a  civil  suit  on  an  insurance  policy,  it  is 
not  necessary  as  in  case  of  a  criminal  charge  that  the  evidence  ninst  ex- 
clude all  reasonable  doubt.  The  rights  of  the  parties  in  a  civil  action  are 
to  be  determined  by  the  preponderance  of  evidence. 

StcUemerU  of  the  Case. 

The  defense  in  this  action  was  that  plaintiff  had  purposely  de- 
stroyed the  property  to  defraud  the  company.  In  the  trial  court  an 
instruction  was  given  to  the  effect  that  such  defense,  as  it  charged 
the  plaintiff  with  having  committed  the  crime  of  arson,  must  be 
proved  beyond  a  reasonble  doubt;  and  evidence  was  admitted,  over 
the  company's  objection  and  exception,  of  the  plaintiff's  good  moral 
character,  and  general  good  character  for  honesty  "  in  the  neigh- 
borhood in  which  he  resides,  and  among  the  people  with  whom  he 
resides,  and  among  the  people  with  whom  he  associates." 

J.  W.  OoBDON,  J.  O.  Cbavienb  and  Adam  Stocsilger,  for  AppeUant. 
John  G.  Berkshibe  and  J.  L.  Benham,  for:  Appellee. 

MrrcHELL,  J. 
Jachnichen  sued  the  Continental  Insurance  Company  upon   a 
policy  of  insurance  to  recover  the  value  of  a  bam  and  its  contents 

*  Opinion  flled,  March  9, 1887. 
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which  the  complaiDt  alleged  were  covered  by  the  policy,  and  which 
were  alleged  to  have  been  destroyed  by  a  fire  of  unknown  origin  in 
September,  1884.  Among  other  defenses  the  company  answered 
that  the  assured  had  himself  purposely  burned  the  property  with 
the  intent  to  defraud  the  insurance  company. 

The  plaintiff  below  recovered.  The  only  question  presented  by 
the  record  which,  in  view  of  the  defective  condition  of  the  biQ  of 
exceptions  purporting  to  contain  the  evidence,  can  be  examined  on 
this  appeal,  involves  the  propriety  of  an  instruction  given  by  the 
court  at  the  trial  In  its  fifth  charge  the  court  told  the  jury  that 
in  order  to  maintain  the  defense  that  the  plaintiff  had  himself  pur- 
posely destroyed  the  property  for  which  he  was  seeking  to  recover 
with  intent  to  defraud  the  company,  the  latter  must  establish  the 
truth  of  such  defense  beyond  a  reasonable  doubt  In  support  of  the 
charge  thus  given,  it  is  contended,  in  effect,  that  the  defense  relied 
on  imputes  to  the  plaintiff  the  crime  of  arson;  that  where  a  crime  is 
thus  specifically  charged,  whether  it  be  in  a  civil  or  criminal  action, 
the  rule  is  applicable  that,  before  the  issue  can  be  found  against  the 
party  thus  charged,  the  evidence  must  be  of  such  weight  and  cer- 
tainty as  to  exclude  all  reasonable  doubt  of  the  truth  of  the  charge 
made.  The  question  presented  has  been  the  subject  of  much  dis- 
cussion in  the  reported  cases,  as  well  as  by  writers  upon  the  law 
relating  to  evidence.  The  statute  regulating  criminal  procedure 
requires  that,  where  there  is  a  reasonable  doubt  of  the  defendant's 
guDt,  he  must  be  acquitted.  The  rule  which  demands  greater  cer- 
tainty  and  weight  of  proof  in  criminal  than  is  recognized  in  dvil 
cases  has  it  foundation  in  the  tender  regard  in  which  the  law  holds 
the  life  and  liberty  of  the  subject.  It  had  its  origin,  and  was 
moulded  into  form  and  consistency  when  the  penal  code  of  England 
visited  upon  offenses  of  a  comparatively  trivial  character  the  most 
harsh  and  cruel  punishment.  To  mitigate  the  rigor  of  a  code  some- 
times administered  with  severity,  humane  judges  ingrafted  upon  the 
common  law  that  no  one  should  be  convicted  of  a  crime  which 
affected  life  or  liberty  until  his  guilt  was  established  with  such  a 
degree  of  certainty  as  to  exclude  every  reasonable  doubt  Having 
grown  up  out  of  the  humanity  of  the  law,  the  rule  is  very  properly 
retained  in  criminal  cases,  even  after  the  reasons  for  it  have  in  good 
measure  ceased  to  exist  Indeed,  there  is  little  of  any  rule  whose 
origin,  however  remote,  is  found  in  the  source  whence  this  rule 
came,  which  should  either  be  dissipated  or  obscured  in  the  adminis- 
tration of  the  law.     The  consequences  of  a  mistnke  where  life  and 
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liberty  are  involved  are  bo  overwhelming  and  irreparable  that  the 
integrity  of  the  rule  which  requires  a  greater  degree  of  certainty 
and  caution  in  such  a  case,  before  coming  to  a  conclusion,  than  in 
a  case  which  affects  property  merely,  should  be  steadily  maintained 
and  intelligently  applied.  This  can  only  be  done  by  limiting  it  to 
the  class  of  cases  which  called  it  into  being.  To  extend  it  is  to  render 
it  obscure  and  dissipate  its  benign  effect  in  the  cases  where  its  bene- 
fits should  be  fully  realized.  In  some  exceptional  cases  the  doc- 
trine that,  where  a  criminal  act  is  charged  in  a  civil  action  the  crimes 
imputed  must  be  established  beyond  a  reasonable^  doubt,  has 
gained  recognition, — ^notably  in  cases  of  libel  and  slander,  when  the 
defendant  undertook  to  justify  the  uttering  or  publishing  of  that 
which  amounted  to  a  felony,  and  in  cases  where  the  action  involved 
the  burning  of  property  under  circumstances  which  amounted  to 
arson.  The  rule  was  first  extended  to  cases  of  libel  and  slander  in 
England.  The  reason  for  the  extension  of  the  rule  there  was  that  if, 
upon  the  trial  of  a  plea  of  justification  of  a  charge  which  imputed  a 
felony,  the  defendant  proved  the  plea,  the  plaintiff  was  subject  to  be 
put  upon  trial  for  the  felony  proved,  without  the  intervention  of  a 
grand  jury.  The  verdict  in  such  a  case  was  equivalent  to  an  indict- 
ment of  the  plaintiff:  Cook  vs.  Field,  3  Esp.,  133,  2  Hale,  150;  1 
Chit.  Orim.  Law,  135;  Poulston  vs.  See,  54  Mo.,  291,  298;  Ellis  vs. 
Buzzell,  60  Me.,  209.  No  such  reason  ever  existed  in  this  coimtry 
for  the  application  of  the  rule,  and  it  may  therefore  be  said  it  has 
been  applied  without  any  adequate  reason.  It  may  well  be  doubted 
whether  its  application  can  be  supported  upon  principle,  notwith- 
standing the  precedents  in  its  favor.  In  the  case  last  cited,  speak- 
ing of  the  rule  as  applicable  to  a  case  of  slander,  the  Supreme 
Court  of  Maine  say:  ''But  we  think  it  time  to  limit  the  appplica- 
tdon  of  a  rule  which  was  originally  adopted  in  favorum  vitse,^  in  days 
of  a  sanguinary  penal  code  to  cases  arising  on  the  criminal  docket, 
and  no  longer  to  suffer  it  to  obstruct  or  encumber  the  action  of 
juries  m  civil  suits  sounding  only  in  damages.'*  Leaving  the  sub- 
ject, so  far  as  it  relates  to  cases  of  slander  and  libel,  for  further  ex- 
amination when  such  a  case  arises,  it  is  only  proper  to  add  here  that 
the  current  of  modem  authority  tends  strongly  in  the  direction 
indicated  by  the  Supreme  Coiui  of  Maine  in  Ellis  vs.  BuzzeU,  supra, 
10  Am.  Law  Bev.,  642. 

In  respect  to  other  civil  actions  in  which  the  commission  of  a 
crime  is  in  issue,  Campbell,  J.,  disposed  of  the  whole  subject  in  the 
following  terse  declaration:    There  is  no  rule  of  evidence  which  re- 
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quires  a  greater  preponderance  of  proof  to  authorize  a  verdict  in 
one  civil  action  than  in  another  by  reason  of  the  peculiar  questions 
involved.  *  *  *  There  is  no  rule  of  law  which  adopts  any  sliding 
scale  of  belief  in  civil  controversies:"  Elliott  vs.  Van  Buren,  33 
Mich ,  49.  So,  in  the  case  of  Gordon  vs.  Parmelee  (15  Gray  413), 
Dewey,  J.,  said:  "It  is  better  that  the  rule  be  uniform  in  all  civil 
<!ases,  leaving  the  instruction  that  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  to  apply  solely  to  criminal  cases." 

As  a  matter  of  course,  when  an  infamous  charge  is  preferred, 
whether  it  be  in  a  civil  or  criminal  case,  the  same  presumptions  of 
innocence  attach  in  favor  of  the  party  assailed,  and  doubtless  the 
jury  should  scrutinize  the  evidence  with  greater  caution  before  com- 
ing to  a  conclusion  in  favor  of  guilt;  but,  as  is  said  by  a  learned 
author,  "  in  civil  issues  the  result  should  follow  the  preponderance 
of  evidence,  even  though  the  result  imputes  crime:"  Whart  Ev., 
sec.  1,246. 

The  rule  that  a  preponderance  of  the  evidence  is  all  that  is  nec- 
essary to  maintain  the  affirmative  of  an  issue  in  a  civil  case  is  not 
vitiated  by  directing  the  attention  of  the  jury  to  the  nature  of  the 
issue,  and  to  the  presumption  of  innocence  where  a  crime  is  charged; 
nor  by  reminding  them  that  more  evidence  is  required  to  create  a 
preponderance,  and  establish  gmlt  over  such  presumption  than  is 
required  where  no  such  jyresumption  obtains.  To  create  a  prepon- 
derance, the  evidence  must  overcome  the  opposing  presumptions  as 
well  as  the  opposing  evidence:  Decker  vs.  Somerset  Ins.  Co.,  66 
Me.,  406;  Lyon  va  Fleahmann,  34  Ohio  St.,  151.  In  proportion  as 
the  crime  imputed  is  heinous  and  unnatural,  the  presumption  of  m- 
nocence  grows  stronger  and  more  abiding,  and  until  such  presump- 
tion and  all  countervaiiing  evidence  are  overborne  with  satisfactoiy 
evidence  of  guilt,  it  cannot  be  said  there  is  a  preponderance  against 
the  party  accused.  But  the  preponderance  may  outweigh  the  pre- 
sumption of  innocence,  and  all  the  evidence  sustaining  the  pre- 
sumption. 

Some  of  the  text-writers  and  several  of  the  earlier  reported  cases 
approve  the  doctrine  that  where  a  criminal  act  is  charged,  even  in  a 
civil  action  other  than  slander  or  hbel,  the  charge  must  be  estab- 
lished beyond  a  reasonable  doubt,  before  a  recovery  can  be  had  by 
the  party  making  the  charge:  2  Greenl.  Ev.,  sec.  408;  TajL  Ev., 
97;  Bish.  Mar.  and  Div.,  sec  644;  Thurtell  vs.  Beaumont,  8  E.  C.  L., 
538;  Barton  vs.  Thompson,  46  Iowa,  30;  Lexington  Ins.  Co.  vs. 
Paver,  16  Ohio,  342;    McConnell  vs.  Mut.  Ins.  Co.,    18  HI.,  228; 


Digitized  by  LjOOQ IC 


1887. 1  Continental  Ins.  Co.  vs.  Ja^hnichen  et  oL  495 

Thayer  y&  Boyle,  80  Me.,  475;  Kane  vs.  Hibemia  Ins.  Co.,  38  N.  J., 
Law,  441.  The  more  recent  authorities  are,  however,  decidedly  ad- 
verse to  this  view.  In  the  case  of  Barton  v&  Thompson,  supra,  the 
rule  applied  by  the  learned  judge  below  was  distinctly  sanctioned 
by  the  Supreme  Coiui  of  Iowa.  The  same  learned  court,  con- 
strained by  the  weight  of  authority,  expressly  overruled  Barton  vs. 
Thompson  in  the  more  recent  case  of  Welch  vs.  Jugenheimer,  56 
Iowa,  11;  8  N.  W.  Rep.,  673.  So,  also,  the  Supreme  Court  of  New 
Jersey  in  Kane  vs.  Hibemia  Ins.  Co.  (38  N.  J.  Law,  441),  following 
the  authority  of  Qreenleaf  and  the  Hbel  and  slander  cases,  adopted 
the  rule  contended  for  by  the  appellee.  Upon  an  exhaustive  review 
of  the  same  subject  the  Court  of  Appeals  in  New  Jersey  overruled 
the  former  decisions  in  Kane  vs.  Hibemia  Ins.  Co.,  38  N.  J.  Law, 
441.  In  this  last  case  some  of  the  judges  imdertook  to  maintain  a 
distinction  between  cases  such  as  this  and  cases  of  libel  and  slander, 
while  others  refused  their  assent  to  the  attempted  distinction, 
apparently  favoring  the  abrogation  of  the  rule  in  all  civil  cases. 
Indeed,  so  far  as  we  have  observed,  all  the  courts  which  in  some  of 
the  earlier  cases  applied  the  rule  under  consideration  to  civil  actions, 
more  latterly  have  receded  from  their  former  holdings  in  that  re- 
gard: Jones  vs.  Graves,  iQ  Ohio  St.,  2;  Lyon  v&  Fleahmann,  34 
Ohio  St,  151;  Blaeser  vs.  Milwaukee  Ins.  Co.,  37  Wis.,  31;  Marshall 
vs.  Thames  In&  Co.,  43  Mo.,  586;  Bothschild  vs.  American  In&  Co., 
62  Mo.,  356;  Schmidt  vs.  New  York  Ins.  Co.,  1  Gray,  529;  Bissell  vs. 
Wert,  35  Ind.,  54;  Scott  va  Home  Ins.  Co.,  1  Dill,  106;  Cooley, 
Torts,  208;  May  Ins.,  sec.  583. 

It  may  therefore  be  considered  as  established  that  in  civil  actions 
of  this  class  the  right  of  the  parties  are  to  be  determined  by  a  pre- 
ponderance of  the  evidence.  Being  a  civil  action,  it  is  subject  to  all 
the  rules  which  belong  to  actions  of  that  class,  without  regard  to  the 
fact  that  the  matter  in  issue  may  involve  the  imputation  of  a  crime. 
This  applies  as  well  to  the  admissibihty  of  evidence  in  respect  to  the 
character  of  the  parties  as  to  all  the  other  distinctions  between  civil 
and  criminal  actions:  Welsch  vs.  Jugenheimer,  56  Iowa,  11;  8  N.  W. 
Bep.,  673,  and  41  Am.  Bep.,  77;  Barton  v&  Thompson,  56  Iowa, 
571;  9  N.  W.  Bep.,  899;  41  Am.  Bep.,  119;  .Gebhart  vs.  Bnrkett,  57 
Ind.,  378,  and  cases  cited.    Judgment  reversed,  with  costs. 
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SrPEEME  COURT  OF  TEXAS. 


'Appeal  from  Ha7Tis   Count ij 


NEW  ORLEANS  INS.  CO.  \ 


H.  0.  GORDON.* 


Previous  to  procuring  the  insurauce,  G.,  the  owner  insure* 

property  to  K.  in  order  to  oaable  the  latter  to  procure  a  loan  1 
sociation  of  whieh  he  was  a  member,  for  the  beuetit  of  G.,  ta 
bein»^  to  recouvey,  and  the  association  which  could  ouly  loan  I 
consenting  to  the  plan.  The  reconveyance  was  not  executed; 
the  tire.  The  policy  provided  that  if  the  interest  were  other  tl 
tire,  unconditional,  and  sole  ownership  for  the  beuetit  of  the 
must  be  stated  or  tlie  policy  won  hi  bo  void.  | 

Heldy  That  the  conveyance  was  uot  such  as  to  avoid  the  policy  au^ 
quire  to  be  stated. 

The  policy  has  been  assigned  by  G.  to  K.  as  coUateral  sec 

Hddj  That  suit  might  be  in  the  name  of  K.,  or  of  G.  forth< 


HuTCHESON,  Cakrington  &  Seaes,  for  AppdlanL 
W.  P.  Hamblen,  for  Appellee, 

H.  O.  Gorden  brought  this  suit  for  the  use  of  TheodJ 
against  the  appellant  to  recover  $700  for  the  loss  by  fire ; 
house  insured  by  the  latter ;  the  poHcy  having  been  assigned] 
to  Keller  after  the  fire  occurred.  It  seems  that  the  policy] 
August  3,  1884,  and  contained,  among  others,  the  folio wii 
ions:  "  If  the  property  be  sold  or  transferred,  or  any  chi 
place  in  the  title  or  possession  (except  by  succession  by 


•  Deciaiou  rendered,  March  16,  1887. 
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the  death  of  the  assured),  whether  by  legal  process  or  judicial  decree 
or  voluntary  transfer  or  conveyance,  this  poUcy  shaJl  be  void.  *  ♦ 
*  If  the  interest  of  the  assured  in  the  property  be  any  other  than 
the  entire,  unconditional,  and  sole  ownership  of  the  property  for  the 
use  and  benefit  of  the  assured,  or  if  the  building  insured  stands  on 
leased  ground,  it  must  be  so  represented  to  the  company,  and  so  ex- 
pressed in  the  written  part  of  the  policy;  otherwise  the  policy  shall 
be  void."  About  three  days  previous  to  the  issuance  of  the  policy, 
viz.,  on  July  31,  1884,  Gordon  had  made  to  Keller  a  deed  for  the 
property  insured,  which  deed  was  acknowledged  and  recorded  on 
August  6,  1884,  subsequent  to  the  date  of  the  policy.  This  deed 
was  made  for  the  purpose  of  enabling  Gordon  to  obtain  a  loan  of 
money  for  Keller  from  the  Houston  Homestead  &  Loan  Association. 
Gordon  could  not  do  this  directly,  because  he  was  not  a  shareholder 
in  the  company.  Keller  was;  and  the  company,  with  knowledge  of 
the  purpose  for  which  the  deed  was  made,  were  willing  to  loan 
the  money;  but,  upon  examination,  Gordon's  title  was  found  defect- 
ive, and  so  the  loan  failed.  Gordon,  however,  thought  he  might 
remedy  the  defects  in  his  title,  and  so  let  the  deed  to  Keller  stand, 
so  that,  if  he  should  succeed,  the  loan  could  be  effected.  The  de- 
fects, however,  had  not  been  remedied  up  to  the  time  of  the  fire,  and 
hence  the  apparent  title  remained  at  that  time  in  Keller,  but  he  sub- 
sequently reconveyed  to  Gordon.  There  was  evidence  to  show  that 
Gordon  was  indebted  to  Keller  at  the  time  the  deed  was  made,  and 
there  was  some  evidence  to  the  effect  that  Keller  expected  to  get 
some  of  the  benefit  of  the  money  loaned  to  Gordon  in  payment  of 
what  the  latter  owed  to  Keller.  Keller,  however,  says  that  the 
money  was  to  go  towards  work  done  on  the  property  conveyed,  and 
that  was  what  it  was  wanted  for.  Keller  did  not  know  whether 
Gordon  would  have  given  him  any  of  the  money  or  not  He  sup- 
posed it  was  to  pay  him  and  the  carpenters.  Keller  seems  to  have 
had  no  recollection  as  to  having  possession  of  the  deed  until  he 
went  with  Gordon  to  the  Homestead  Association  to  procure  the 
loan.  When  the  policy  was  offered  in  evidence,  it  was  objected  to, 
because  it  had  been  fully  assigned  so  as  to  place  the  legal  title  in 
Keller,  and  was  not  evidence  of  any  right  in  Gordon  to  bring  this 
suit,  or  to  recover  the  insurance  money.  This  objection  was  over- 
ruled by  the  court.    Judgment  was  rendered  for  the  plaintiff. 

Upon  the  state  of  case  made  by  the  evidence,  the  defendant  claims 
that  the  policy  was  avoided,  whether  the  deed  to  Keller  was  made 
before  or  after  the  execution  of  the  policy.    It  is  very  true  that  if  the 
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deed  conveyed  any  interest  or  ownership  in  the  land,  or  burdened 
the  title  of  Gordon  with  conditions  within  the  meaning  of  the  pol- 
icy, it  would  be  in  violation  of  one  or  the  other  of  the  clauses  of  the 
policy  which  we  have  recited,  an^  be  violative  of  its  provisions,  no 
matter  which  of  the  two  instruments  was  first  in  taking  effect.  The 
main  argument  of  the  appellant  to  support  its  position,  that  the 
deed  did  have  this  effect,  rests  upon  the  assumption  that  it  was  in 
the  nature  of  a  mortgage  to  secure  an  indebtedness  of  Gk>rdon  to 
Keller.  .  The  evidence  of  Keller  is  to  the  contrary.  He  shows  noth- 
ing but  a  mere  hope  or  supposition  that  Gordon  would  pay  him 
some  of  the  money  borrowed  from  the  association.  It  will  certainly 
not  be  necess^  to  produce  argument  or  authority  to  prove  that 
this  was  not  a  binding  obligation,  and  created  no  hen  upon  the 
property.  It  is  true  that  there  was  testimony  tending  to  show  that 
there  was  an  undefined  agreement  between  Gordon  and  Keller  as  to 
the  latter's  having  some  sort  of  claim  upon  the  borrowed  money, 
but  it  was  too  indefinite  to  create  a  lien.  But,  even  if  it  would  have 
created  a  Hen,  this  testimony  is  in  conflict  with  that  of  Keller,  and 
we  must  give  effect  to  the  latter  as  being  in  support  of  the  judg- 
ment. The  judge  did  not  make  a  record  of  his  conclusions  of  law 
and  fact,  and  we  must  treat  the  case  as  if  he  found  in  favor  of  the 
evidence  which  authorized  the  judgment  rendered  by  him.  As  the 
loan  was  not  effected,  there  was  no  mortgage  of  the  property  to  the 
association,  and  the  question  of  whether  a  mortgage  or  other  lien 
upon  the  property  would  change  the  interest  of  Gordon  therein,  or 
incumber  that  interest  with  conditions  within  the  meanilig  of  the 
policy,  is  eliminated  from  the  case. 

The  only  matter  to  be  considered  is  whether  a  mere  deed,  not  in- 
tended by  either  party  to  convey  title,  and  under  which  the  grantee 
was  to  take  no  interest,  effected  any  change  in  the  ownership  of  the 
property.  To  state  this  proposition  is  to  decide  it  in  the  negative. 
The  most  that  can  be  said  of  it  favorable  to  the  appellent  is  that  it 
put  the  apparent  legal  title  in  Keller;  but  to  hold  that  this  changed 
the  ownership  of  the  land,  rendered  it  cooditional,  made  it  inure  to 
the  use  or  benefit  of  any  person  but  Gordon,  or  tranferred  or  con- 
veyed the  title  to  Keller  within  the  meaning  of  the  policy,  is  to  give 
a  technical  construction  to  that  instrument  for  the  purpose  of  de- 
stroying the  right  of  the  assured.  The  rule  is  directly  to  the  con- 
trary. The  language  of  the  poHcy,  being  the  language  of  the  insur- 
ers, is  to  be  construed  most  strongly  against  them,  so  as  to  give  to 
the  assured  the  indemnity  for  which  he  has  bargained.    When  the 
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policy  required  entire  and  sole  ownership,  it  must  have  meant  an 
ownership  in  which  no  one  elsA  shared,  and  against  which  no  one  else 
could  claim  an  interest  When  it  required  that  ownership  to  be  un- 
conditional it  must  have  meant  an  ownership  which  depended  upon 
the  performence  of  no  condition  whatever.  When  it  required  that  this 
should  be  for  the  use  and  benefit  of  the  assured,  it  must  have  meant 
that  the  full  equitable  title  should  exist  in  the  assured.  When  it 
required  that  the  property  should  not  be  sold  or  transferred,  or  any 
change  take  place  in  the  title  or  possession  by  conveyance,  it  cer- 
tainly did  not  mean  that  a  conveyance  which  did  not  transfer  the 
title,  or  make  any  change  in  it  whatever,  should  defeat  the  policy. 
Gordon's  title  after  the  deed  was  made  was  substantially,  if  not  liter- 
ally, such  a  one  as  was  required  by  the  policy.  If  his  ownership 
after  its  execution  was  not  as  great  as  before,  then  the  deed  must 
have  conveyed  to  the  grantee  some  interest  or  right  which  he  could 
assert  to  the  property  by  reason  of  the  deed,  and  yet  no  right  of  that 
kind  existed,  as  was  fully  shown  by  the  evidence.  Keller  could  not 
have  claimed  any  right  whatever  as  against  Gordon,  either  as 
plaintiff  or  defendant,  in  a  suit  with  reference  to  the  property. 

"  The  object  of  providing  against  a  transfer  or  change  of  title  is 
to  guard  against  a  diminution  in  the  strength  of  the  motive  which 
the  insured  may  have  to  be  vigilant  in  the  care  of  his  property:" 
May,  Ins.  §  273.  Vigilance  in  the  care  of  the  property  is  not  hkely 
to  be  diminished  when  the  assured  is  the  only  one  who  can  possibly 
suffer  by  its  destruction.  "  If  there  is  no  change  in  the  fact  of  title, 
but  only  in  the  evidence  of  it,  and  if  this  latter  is  merely  nominal, 
and  not  of  a  nature  calculated  to  increase  the  motive  to  bum,  or 
dimmish  the  motive  to  guard  the  property  from  loss  by  fire,  the 
policy  is  not  violated:"  Ayres  vs.  Hartford  Fire  Ina  Co.,  17 
Iowa,  185. 

There  is  a  vast  difference  between  having  a  deed  and  having  title 
to  land.  The  former  is  evidence  of  the  latter,  but  may  exist  without 
it;  and  here,  while  Keller  had  a  deed  for  the  property,  the  title  re- 
mained in  Gordon  for  all  purposes,  and  especially  for  any  purpose 
connected  with  its  insurance  against  fire.  Numerous  authorities 
coxdd  be  cited  to  sustain  these  positions,  but  it  will  not  be  necessary, 
as  it  is  believed  that  none  can  be  found  to  hold  that  such  a  convey- 
ance changes  the  title.  Those  cases  which  hold  that  a  deed  not  in- 
tended to  convey  title  does  pass  any  interest  out  of  the  grantor  in 
violation  of  a  policy  such  as  the  present  are  either  cases  where  the 
deed  was  intended  as  a  gift,  a  mortgage,  or  some  similar  instrument; 
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and  even  as  to  some  of  these  there  is  a  conflict  of  decision:  Western 
Mass.  Ins.  Co.  vs.  Biker,  10  MicL,  279;*  Savage  y&  Insurance  Co.,  52 
N.  Y.,  502;  Shepherd  tb.  Insurance  Co.,  88  N.  H.,  232.  We  think 
the  entire  interest  in  the  property,  and  its  full  ownership  as  contem- 
plated by  the  pohcy^  remained  in  Gordon  after  delivery  of  the  deed, 
and  that  it  was  not  in  violation  of  any  of  the  provisions  of  the  policy, 
and  there  was  no  error  in  the  judgment  in  so  declaring. 

Nor  was  there  error  in  overruling  defendant's  objections  to  the 
admission  of  the  policy  in  evidence.  The  proof  showed  that  it  was 
transferred  to  Keller  as  collateral  security  for  a  debt  due  him  from 
Gordon,  and  that  the  plaintifE^  therefore,  had  an  interest  in  its  pro- 
ceeds. While  the  suit  might  have  been  brought  by  Keller  alone,  yet, 
as  was  said  in  East  Texas  F.  In&  Co.  vs.  Cofifee  (61  Tex.,  287),  the 
equitable  right  of  Gordon  entitled  him  to  be  a  party  plaintiff  in  the 
cause.  His  suing  for  the  use  of  the  latter  made  him  the  real  party 
plaintiff^  and  the  judgment  bound  both  him  and  Gordon,  and  the  in- 
surance company  was  fully  protected. 

There  is  no  error  in  the  judgment,  and  it  is  aflirmed. 
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SUPEEME    COIJET   OP   MASSACHUSETTS. 


NATIONAL  LIFE  INS.  CO. 

PINGRET  AND  0THBB8.* 

A  policy  was  issaed  on  the  life  of  P.,  pavable  to  his  mother.  Sabsequently, 
without  the  knowledge  of  the  latter,  it  was  surrendered,  and  a  new  one 
issued  indorsed  as  a  continuation  of  the  first  policy,  and  entitled  to  all  its 
benefits,  which  was  made  payable  to  the  wife  of  F.  The  original  policy 
was  always  in  the  possession  of  P.,  but  his  mother  was  &ld  of  it  and 
furnished  him  part  of  the  money  to  pay  the  first  premium. 

Held,  That  the  issues  involved  between  the  two  beneficiaries  as  to  their  re- 
spective rights  could  not  be  tried  under  a  bill  of  interpleder  which  assumes 
that  the  company  is  a  mere  stakeholder,  for  the  claims  are  under  two  sep- 
arate policies  by  issuing  which  the  company  has  exposed  itself  to  claim  s 
under  both,  and  is  therefore  a  party. 

This  was  a  bill  in  the  nature  of  an  interpleader.  Hearing  in  the 
supreme  court  before  W.  Allen,  J.,  who  found  the  following  facts: — 

The  plaintiff^  on  May  26, 1874,  issued  its  policy  of  insurance  upon 
the  life  of  Franklin  A.  Pingrey,  upon  the  application  of  said  Franklin 
A.  Pingrey,  he  being  at  the  time  21  years  of  age.  The  policy  was 
payable  to  his  mother,  the  defendant  Elizabeth  H.  Pingrey.  On 
January  25, 1882,  said  Franklin  A.  Pingrey  surrendered  said  policy 
to  the  plaintiff,  who,  at  his  request,  issued  to  him  another  policy 
This  policy  was  payable  to  the  defendant  Cara  L.  Pingrey,  the  wife 
of  said  Franklin  A.  No  new  application  for  insurance  was  made  by 
said  Franklin  A.,  but  upon  the  surrender  of  the  first  policy  for  can- 
cellation the  second  policy  was  issued,  with  the  following  indorse- 
ment upon  it:  "Original  PoL  No.  9,372  was  issued  May  26,  1874,  of 
which  this  is  a  continuation,  and  is  entitled  to  all  its  benefits." 
Said  Elizabeth  H.  Pingrey  never  consented  to  the  surrender  of  the 

•  Decision  rendered,  March  HI,  1886. 
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first  policy.  All  the  premiums  on  both  policies  were  paid  \ 
liii  A.  Pingrey,  the  assured,  when  they  came  due;  hie  md 
said  Elizabeth  H.  Pingrey,  and  his  sister  together  fumifl 
with  all,  or  nearly  aU,  the  money  necessary  to  pay  the  first 
on  the  first  policy;  but  it  did  not  appear  how  much  of  th 
for  said  premium  was  furnished  by  his  mother  and  how  I 
his  sister.  It  did  not  appear  that  any  other  sums  besides 
miums  were  paid  upon  either  of  said  poHciea  Some  ti 
taking  out  the  first;  policy,  said  Franklin  A.  informed  hii 
that  he  had  taken  it  out,  but  she  never  saw  it  until  about  tl 
after  the  time  of  its  issue,  when  one  day  he  took  it  from 
where  he  had  always  kept  it,  as  he  was  putting  away  othei 
and,  holding  it  up,  folded,  told  her  that  it  was  the  poll 
never  read  the  policy,  or  knew  its  provisions,  except  that  sfa 
stood  from  her  son  that  he  had  taken  out  a  poHcy  for  hei 
The  insured  always  kept  possession  of  said  original  policy 
surrendered  it  to  the  company  to  be  canceled,  as  aforesaid, 
never  dehvered  it  to  his  mother.  On  February  26,  1880, 
sured  married  the  defendant  Cara  L.  Pingrey,  and  on  S€ 
30,  1882,  he  died  without  issue.  At  the  time  when  the  fin 
was  appHed  for,  the  assured,  being  then  just  21  years  of  \ 
living  at  home,  with  his  father  and  mother,  with  whom  he  0( 
to  Hve  until  his  death;  the  family  at  that  time  consistii] 
father,  mother,  sister,  and  himself.  His  father  was  an  invi 
so  continued  until  his  death,  which  was  subsequent  to  the 
the  assured,  and  the  household  expenses  were  paid  princi 
his  mother,  who  took  boarders.  The  assured  paid  no  boan 
May,  1876.  From  that  time,  until  October,  1880,  he  paid  tl 
lars  per  week  to  his  mother,  and  after  October,  1880,  until  h; 
he  paid  her  eight  doUers  per  week.  From  the  time  of  his  n 
on  February  26,  1880,  until  he  death,  his  wife  lived  with  hi 
parents',  and  assisted  in  the  affairs  of  the  house,  and  lived  a 
the  family.  The  first  policy  was  obtained,  after  consultai 
tween  the  assured  and  the  other  members  of  the  family,  \ 
intention  of  giving  his  mother  the  benefit  thereof,  he  at  tl 
being  unmarried. 

Upon  these  facts  the  presiding  judge  reserved  the   caae 
determination  of  the  fuH  court. 

Perry  &  Creech,  for  Plaintiff, 

B.  F.  Brooks  and  H.  G.  NicHOLS,/or  Dfenddnfji. 
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C.  Allen,  J. 
The  questions  arising  between  the  plaintiff  and  the  different  de- 
fendants cannot  all  be  tried  in  an  issue  between  the  two  defend- 
ants alone.     The  mother  claims  to  be  entitled  under  the  first  policy. 
The  widow   claims  under  the  second  policy.    By  issuing  the  two 
policies,  the  plaintiff  has  exposed  itself  to  both  of  these  claims,  and 
must  meet  them  as  best  it  may.     The  diffculty  of  maintaining  the 
bill  of  interpleader  is  not  technical,  but  fundamental.    In  this  form 
of  proceeding,  we  cannot  inquire  whether  the  plaintiff  has  incurred 
a  double  liability.    That  result  is  possible.    The  plaintiff  ought  to 
to  be  in  a  position  to  be  heard  upon  the  question;  but  on  a  bill  of 
interpleader,  which  assumes  that  the  plaintiff  is  merely  a  stake- 
holder, the  plaintiff  cannot  be  heard:  Haugbton  vs.   KendaU,    7 
Allen,  72.  A  plaintiff  cannot  have  an  order  that  the  defendants  inter- 
plead, when  one  important  question  to  be  tried  is  whether  by  reason 
of  his  own  act  he  is  under  a  liability  to  each  of  them:  Cochrane  vs. 
O'Brien,  2  Jones  &  L.,  380;  Desbofough  vs.  Harris,  5  De  Gex.,  M.  <fe 
a,  439;  Baker  vs.  Bank  of  Australasia,  1  C.  B.  (N.  S.),  515.    See, 
also,  Story,  Eq.  PL,  §  291  et  seq;  Pom.,  Eq.,  §  1,320. et  seq. 
Bill  dismiflsed. 
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SUPREME  COURT  OF  INDIANA. 


Appeal  from  Marion  Sifperior  Court. 


NATIONAL  BENEFIT  ASS'N) 

vs. 

WILLIAM  BOWMAN.* 

The  certificate  in  a  beaevolent  association  is  a  contract,  and  in  case  of  acci- 
dent the  injury  must  be  proved  to  be  within  its  conditions  in  order  to 
recover. 

The  certificate  provided  that  no  claim  should  be  made  for  any  injury  while  en- 
gaged in  or  m  consequence  of  any  criminal  act.  The  defense  was  that  the 
plaintiff  was  injured  in  a  public  highway  while  in  a  state  of  intoxication, 
which  is  a  criminal  act  under  the  statute  of  Indiana. 

Held,  That  thi^  defense  was  bad  on  demurrer  because  it  showed  no  causative 
connection  between  his  condition  and  the  injury. 

Shephabd  &  Mabtindale,  for  Appellant. 

C.  S.  Denny  &  W.  F.  Elliot,  for  Appellee. 

MrroHBLL,  J. 

On  the  3d  day  of  September,  1881,  William  Bowman  became  a 
member  of  the  National  Benefit  Association  of  Indianapolis.  His 
certificate  of  membership  contained  a  stipulation  to  the  effect  that  if 
during  the  continuance  of  membership,  he  should  sustain  bodily  in- 
juries, effected  through  external,  violent,  and  accidental  means,  which 
should,  independentlj  of  all  other  causes,  immediately  and  wholly 
disable  him  from  the  prosecution  of  any  and  every  kind  of  business, 
then,  upon  satisfactory  proof  of  such  injuries,  the  association  agreed 
to  indemnify  him  against  any  loss,  by  paying  him  $25.00  per  week 
for  such  period  of  continuous  total  disability  as  should  immediately 

•  DecUion  rendered.  April  9, 1887.  '* 
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follow,  not  exceeding  fifty-two  consecntive  weeks.  In  a  complaint 
to  recover  upon  this  certificate,  the  plaintiff  alleged  that  on  the  tenth 
day  of  December,  1881,  while  pursuing  his  usual  occupation  as  dairy- 
man, he  sustained  bodily  injuries  through  external,  violent,  and  acci- 
dental means,  by  being  accidentally  thrown  from  his  wagon,  thereby 
suffering  the  dislocation  of  his  shoulder  and  the  breaking  of  the  bone 
of  his  left  arm,  etc.  He  alleges  that  he  was  totally  disabled  there- 
from, for  fifty-two  consecutive  weeks.  The  complaint  avers,  among 
other  things,  that  notice  of  the  injury  had  been  given  according  to 
the  requirements  of  the  certificate,  and  '*  that  the  plaintiff  had  per- 
formed all  the  conditions  and  terms  of  such  certificate  of  member- 
ship on  his  pari" 

A  copy  of  the  certificate  was  made  an  exhibit  to  and  filed  with  the 
complaint.  Among  other  conditions,  it  contained  the  following : 
**  No  daim  shall  be  made  under  this  certificate,  when  the  death  or 
injury  may  have  happened  in  consequence  of  any  voluntary  exposure 
to  unnecessary  danger,  or  while  engaged  in  or  in  consequence  of 
any  criminal  act."  The  appellant  contends  that  the  complaint  does 
not  state  facts  sufficient,  because  it  does  not  aver  that  the  injury 
complained  of  was  not  the  result  of  voluntary  exposure  to  unneces- 
sary danger,  nor  that  it  was  not  sustained  while  engaged  in,  or  in 
consequence  of,  any  criminal  act. 

We  concur  in  the  view  urged  by  counsel  that  the  certificate  upon 
which  the  suit  is  founded  is  a  contract,  and  that  it  is  essential  to  a 
recovery  thereon  that  the  plaintiff  must  have  averred  and  proved 
that  the  injury  complained  of  was  sustained  within  its  limits  and  con- 
ditions. According  to  the  terms  of  the  certificate,  it  was  a  condi- 
tion that  the  plaintiff  should  make  no  claim  for  indemnity  for  an 
injury  which  might  happen  to  him  in  consequence  of  voluntary  ex- 
posure to  unnecessary  danger,  or  while  engaged  in,  or  in  conse- 
quence of  any  criminal  act.  To  have  made  proof  of  and  preferred  a 
claim  for  indemnity,  for  an  injury  sustained  within  the  prohibition  of 
the  certificate,  would  have  been  a  plain  violation  of  its  terms. 
"When,  therefore,  the  plaintiff  set  forth  the  circumstances  under 
which  he  sustained  the  injury  and  that  he  had  presented  proof  of 
such  injury  according  to  the  requirements  of  the  certificate,  and  that 
he  had  "  performed  all  the  conditions  and  terms  of  such  certificate  of 
membership  on  his  part,"  he  thereby  effectually  negatived  the  idea 
that  he  had  violated  any  of  the  conditions  precedent  contained  in  the 
certificate,  or  that  the  injury  had  occurred  outside  the  limits  of  the 
risk.     Section  370  of  the  code  provides  that  "  in   pleading  the  per- 
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formance  of  a  condition  precedent  in  a  contract^  it  shall  be  sufficient 
to  allege,  generally,  that  the  party  performed  all  the  conditions  on 
his  pari"  The  complaint  fulfilled  all  the  requirements  of  good 
pleading  under  the  code:  National  Ben.  Ass'n  ys.  Orauman,  107 
Ind.,  288;  Bertelson  ys.  Bower,  81  Ind.,  512;  Home  In&  C!o.  vs.  Duke, 
43  Ind.,  418;  Lowry  vs.  McOee,  52  Ind.,  107. 

The  fourth  paragraph  of  defendant's  answer,  to  which  a  demurrer 
was  sustained,  set  up  the  last  clause  of  the  condition  in  the  certificate 
above  set  out;  and  averred  that,  previous  to  and  at  the  time  of' the 
accident  through  which  the  plaintiff  was  injured,  he  was  in  a  public 
highway,  in  a  public  place,  in  a  state  of  intoxication,  and  that,  by 
the  statute  of  the  State  of  Indiana,  it  is  made  a  criminal  act  to  be 
found  in  a  public  place  in  a  state  of  intoxication. 

The  condusion  is  drawn  by  the  pleader  upon  the  foregoing  state- 
ment, that  the  injury  to  the  plaintiff  happened  while  he  was  engaged  , 
in,  and  in  consequence  of,  a  criminal  act    The  conclusion  does  not- 
logically  nor  necessarily  follow  from  the  facts  stated. 

The  occasion  may  have  been  such  at  the  time  of  the  accident  that 
the  plaintiff  would  have  been  thrown  from  his  wagon  whether  intox- 
icated or  not  It  is  not  shown  how  the  fact  of  intoxication  contrib- 
uted to  the  accident  or  injury.  There  must  have  been,  as  was  said 
by  this  court  in  Bloom  v&  Franklin  Life  Ins.  Co.  (97  Ind.,  478-484)^ 
"  some  causative  connection  between  the  act  which  constituted  the 
violation  of  law  "  and  the  injury  of  the  plaintiff.  The  answer  was. 
clearly  insufficient    Judgment  affirmed,  with  costs. 
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SUPBEME  COUET  OF  NEBEASKA. 


Error  to  Platte  County. 


WESTEBN  HOBSE  &  CATTLE  INS.  CO.l 

vs. 

CNFiTTiTi* 

One  O'Neill  insured  a  mare  for  the  enm  of  $100  in  the  Western  Horse  &  Cattl©^ 
Insurance  Company,  and  afterwards  violently  lieat  and  abused  said  mare 
by  striking  her  with  an  iron  rod.  Heldf  that  a  preponderance  of  the  testi- 
mony clearly  established  the  fact  that  the  death  or  said  mare  was  the  re- 
salt  of  such  strikinjB^  and  abuse,  and  that  O'Neill  was  not  entitled  to  recorer* 
the  amount  of  the  insurance  for  the  death  of  said  mare. 

HiOGiNB  &  Qablow  and  Chables  Oodsn, /or  Plaintiff. 

McAllkteb  BBoe.,/or  DefendanL 

Maxwell,  C.  J. 

This  is  an  action  brought  upon  an  insurance  policy  on  one  bay 
gelding  six  years  old,  and  one  bay  mare  eight  years  old,  it  being  al- 
leged said  gelding  died  from  disease,  April  18,  1886;  and  said  mare 
died  from  disease,  May  13,  1886.  The  defendant,  in  answer,  ad- 
mits insuring  the  property,  but  alleges  ''that  said  bay  gelding  died 
by  reason  of  abuse  of  plamtifT,  and  for  want  of  proper  and  reason- 
able care,  and  defendant  denies  that  said  policy  was  in  force  at  the 
time  of  the  death  of  the  said  mare,  but  alleges  that  said  policy  con- 
tained a  condition  that  the  defendant  corporation  reserred  the  right 
to  cancel  said  policy  at  any  time,  by  giving  notice  to  that  effect  to 
the  policy-holder,  and  returning  to  him  the  amount  of  unearned 
premium;  and  that,  in  pursuance  of  said  condition,  said  defendant. 

•Deddon  rendered,  April  8. 1887. 
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did,  on  the  ninth  day  of  May,  1885,  cancel  said  policy  in  accordance 
with  said  condition.  And  defendant  farther  alleges  that  said  last- 
named  animal  died  by  reason  of  the  abuse  of  said  plainti£^  and  for 
want  of  proper  and  reasonable  care."  In  reply,  the  plaintiff  admits 
that  said  policy  of  insurance  contains  a  provision  therein  as  stated 
in  defendant's  answer,  viz.,  "that  said  defendant  corporation  reserve 
the  right  to  cancel  said  policy  of  insurance  at  any  time  by  giving 
notice  to  that  effect  to  the  policy-holder,  and  returning  to  him  the 
unearned  premium,  but  denies  that  said  defendant  canceled  said 
policy  in  manner  and  form  as  stated  in  their  answer;  also  denies  all 
other  new  matter  contained  in  said  answer  as  a  defense.  On  the 
trial  of  the  cause  the  jury  returned  a  verdict  in  f&vor  of  O'Neill  for 
$227,  and  judgment  was  rendered  thereon.  The  gelding  was  in- 
sured for  $115,  and  the  mare  for  the  sum  of  $100. 

After  a  pretty  careful  examination  of  the  testimony,  we  think  the 
insurance  company  has  failed  to  establish  any  defense  against  the 
payment  of  the  insurance  on  the  gelding,  as  there  is  no  proof  that 
such  gelding  died  from  the  fault  of  O'NeilL 

In  regard  to  the  mare,  however,  we  think  the  company  has  estab- 
lished a  complete  defense  against  the  payment  of  the  insurance  on 
her. 

One  W.  M.  Abbott  testifies  as  follows:  "  I  reside  in  Humphrey,  Platte 
County.  Have  lived  there  for  two  years.  Am  acquainted  with  Thomas 
O'Neill  Was  acquainted  with  him  last  spring.  I  saw  Mr.  O'Neill  in 
Humphrey  in  the  early  part  of  the  month  of  April  last  year  [1^*85]^ 
when  he  came  to  take  a  calf  from  my  house.  Had  a  conversation 
with  him.  !Mr.  O'Neill  stated  in  my  presence  that  the  animal  he 
whipped  was  one  covered  by  this  insurance.  It  was  after  he  had 
commenced  this  action.  It  was  in  Humphrey.  He  took  an  iron 
rod  out  of  the  wagon,  and  whipped  her  with  ii  I  thought  at  the 
time  it  was  an  end-gate  rod.  He  whipped  her  very  hard,  knocked 
her  down  several  times  with  the  rod,  and  beat  her  bad.  He  struck 
her  pretty  near  all  over  with  the  rod.  He  bent  the  rod  several  times 
by  beating  her,  and  then  would  straighten  it  out  again.  He  beat 
her  over  the  head,  and  over  the  sides  and  back.  She  looked  pretty 
hard  when  he  was  through  beating  her.  She  had  been  badly 
whipped.  There  were  ridges  on  her.  She  was  swelled  up  in  places 
and  the  blood  run  from  her  nostrils.  Cannot  say  how  long  this 
beating  continued;  should  think  something  like  half  an  hour.  When 
the  animal  was  down,  he  kept  on  pounding.  There  were  several  of 
the  citizens  came  around  and  interfered,  and  caused  him  to  desist. 
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It  caused  quite  a  crowd  to  come  around.  Several  tried  to  stop  him. 
I  think  he  told  one  man  that  it  was  his  horse,  and  he  would  whip  it 
as  long  as  he  pleased,  and  if  he  didn't  get  away  he  would  whip  him. 
He  had  an  iron  rod  in  his  hand  at  the  time, — a  rod  about  the  size 
of  an  end-gate  rod.  I  thought  it  was  the  end-gate  rod,  and  think 
so  yet  About  every  time  he  would  hit  her  she  would  grunt.  I 
think  Mr.  Bloedom  came  up,  and  caused  him  to  desist  beating  her 
When  he  stopped  beating,  I  think  she  was  lying  down.  She  did  not 
lie  long.  He  was  beating  her  over  the  head  when  she  felL  I  think 
her  method  of  going  dovm  indicated  that  she  was  knocked  down. 
Gross-Examination.  I  think  it  was  the  mare  that  he  whipped;  a  bay 
mare,  very  thin  in  flesh.  I  do  not  thing  she  fell  over  Uie  tongue. 
She  would  not  often  rear  up  but  when  he  struck  her  over  the  head. 
A  balky  horse  sometimes  throws  himself.  Redirect  Question. 
State  what  statements  Mr.  O'Neill  made  to  you  when  you  say  he 
talked  to  you  in  the  saloon.  Answer.  He  said,  if  they  would  pay  him 
for  the  other  horse  that  died,  he  would  not  sue  for  the  mare  that 
was  whipped.  Mr.  O'Neill  spoke  of  this  mare  as  having  died.  He 
told  me  she  was  dead  after  he  commenced  this  action.  I  didn't 
think  she  would  live  to  get  home." 

There  is  a  large  .amount  of  other  testimony  corroborating  that  of 
Mr.  Abbott,  and  a  dear  preponderance  of  the  testimony  establishes 
the  fact  that  the  mare  died  as  a  result  of  the  beating.  O'Neill, 
therefore,  cannot  take  advantage  of  his  own  wrong,  and  is  not  en- 
titled to  recover  foi*  the  loss  of  the  mare. 

The  insurance  company  attempted  to  cancel  the  policy  in  question 
on  the  ninth  day  of  May,  1885,  after  the  death  of  the  horse,  but  be- 
fore the  death  of  the  mare.  There  is  a  conflict  in  the  testimony  as 
to  the  time  such  cancellation  actually  took  place;  but  in  the  view 
that  we  take  of  the  case,  it  is  immaterial  whether  it  was  canceled  be- 
fore the  death  of  the  mare  or  affcerward& 

The  judgment  for  the  amount  of  insurance  on  the  mare  is  re- 
versed, and  for  the  insurance  on  the  horse  is  affirmed,  and  judgment 
will  be  entered  in  this  court  in  conformity  to  this  opinion.  Judg- 
ment accordingly.    The  other  judges  concur. 
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SUPBEME  COURT  OF  MISSOUEL 


GIDDINGS  s 

VB,  ) 

PHCENIX  INSURANCE  COMPANY.*) 

It  was  alleged  in  the  petition  that  a  previous  policy  on  the  property  was 
issued  and  twice  renewed  by  the  agent  who  agreed  with  the  claimant 
that  he  would  keep  it  renewed  from  year  to  year,  that  the  claimant 
should  have  time  to  pay  the  premiums  at  his  convenience,  that  the  agent 
informed  him  that  the  policy  sued  on  had  been  renewed,  and  would  not  be 
affected  if  renewal  certificates  were  not  delivered  prior  to  a  loss.  The 
answer  set  up  that  no  renewal  contract  had  been  made,  that  no  premium 
was  paid  witnout  which  the  policy  stipulated  that^t  could  not  be  renewed, 
and  that  the  agent  informed  the  claimant  that  he  was  not  authorized  to 
renew  without  payment  of  premium. 

Held^  That  the  burden  of  proof  was  on  the  claimant  and  the  question  was  for 
the  jury. 

An  allegation  of  improper  evidence  will  not  be  considered  on  appeal  when  not 
assigned  as  a  reason  for  granting  a  motion  for  a  new  trial. 

NOBTON,  J. 

This  is  an  action  to  recover  $350  for  the  loss  of  a  house  by  fire, 
alleged  to  have  been  insured  by  defendant  It  is  substantially 
alleged  in  the  petition  that  defendant,  by  its  agent  Bryan,  issued  its 
policy  to  plaintiff,  dated  December  8,  1877,  insuring  said  house  for 
the  period  of  one  year;  that  on  the  eighth  February,  1879,  said 
policy  was  continued,  by  renewal,  for  one  year,  and  in  1880  for  one 
year  more;  "that  it  was  agreed  between  plaintiff  and  Bryan,  defend- 
ant's agent,  that  said  policy  should  not  expire;  that  said  Bryan 
should  keep  the  same  continued  by  renewal  from  year  to  year;  and 

*  Decision  rendered,  December  6,  1886. 
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also  agreed  that  plaintiff  should  have  time  to  pay  premiums,  and 
pay  the  same  at  his  convenience;  that  plaintiff  vras  informed  by 
defendant's  agent  that  his  policy  commencing  in  1881,  for  one  year, 
had  been  renewed,  and  that  it  would  not  affect  his  policy  if  cer- 
tificates (»f  renewal  were  not  delivered  before  any  accident  by  the 
burning  of  the  property  insured;  that  on  the  nineteenth  of  Septem- 
ber, 1881,  the  house  was  destroyed  by  fire,  of  which  due  notice  was 
given,  but  defendant  refused  to  adjust  and  pay  the  loss. 

Defendant  in  its  answer,  after  denying  the  averments  of  the  peti- 
tion, sets  up  that  the  policy  mentioned  in  the  petition  expired  on  the 
eighth  of  February,  1881,  and  that  plaintiff  neither  made,  nor 
attempted  to  make,  any  contract  or  agreement  whatever  for  the 
renewal  of  said  policy  on  the  said  eighth  of  February,  or  at  any 
other  time,  and  that  plaintiff  has  not  at  any  time  paid,  or  offered  to 
pay,  any  money  for  the  renewal  of  said  policy;  ,that  the  policy 
specifies  that  it  can  only  be  renewed  by  payment  of  the  premium, 
and  that  the  plaintiff  was  informed  by  defendant's  agent  that  he 
was  not  authorized  to  renew  said  poUcy  without  the  payment  of 
the  premium  therefor  on  such  renewal 

On  the  trial,  judgment  was  rendered  in  favor  of  the  defendant, 
from  which  the  plaintiff  has  appealed,  and  assigns  for  error  the 
action  of  the  court  in  giving  and  refusing  instructions.  It  is 
sufficient  to  say,  of  the  instructions  that  were  given,  that  it  clearly 
appears  from  them  that  the  court  tried  the  case  on  the  theory 
that  all  contracts  and  negotiations  between  plaintiff  and  defendant's 
agent,  as  to  the  terms  and  contract  of  insurance  of  the  property 
in  question,  and  the  renewal  thereof,  had  or  made  before  or  at  the 
time  of  the  issuing  of  the  poUcy,  must  be  considered  as  merged  in 
the  written  policy;  and  that  unless  defendant  did,  by  its  agent, 
renew  said  policy,  and  thus  continue  it  in  force  till  the  eighth  of 
February,  1881,  and  did,  by  its  agent,  within  one  year  before  the 
eighth  February,  1881,  or  after  that  time,  and  before  the  loss 
occurred,  agree  with  plaintiff  to  renew  said  poHcy  for  another  year 
from  the  eighth  February,  1881,  the  jury  should  find  for  the  defend- 
ant; and  that  if  they  believed  that  such  agreement,  as  above  set 
forth,  was  made,  they  should  find  for  the  plaintiff.  The  instructions 
that  were  given  embraced  this  theory  of  the  case,  and  the  question 
as  to  whether  or  not  such  agreement  upon  which  plaintiffs  right  to 
recover  rests,  was  fairly  submitted  to  the  jury.  The  evidence  on  this 
question  was  conflicting,  and  whether  it  preponderated  for  or  against 
the  plaintiff  was  for  the  jury,  and  not  for  us,  to  decide.     We  have 
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been  cited  to  a  large  number  of  authorities  by  counsel  on  both 
sides,  and,  without  entering  into  a  critical  analysis  of  them,  it  is 
sufficient  to  say  that  many  of  them  have  no  application  to  the  case  at 
bar,  and  those  of  them  that  are  applicable  sustain  the  theory  on 
which  the  case  was  tried. 

The  point  made  that  the  court  admitted  improper  evidence  cannot 
be  considered,  because  in  the  motion  for  new  trial  no  such  ground 
was  assigned  as  a  reason  for  granting  the  motion. 

Judgment  affirmed,  in  which  all  concur. 


Digitized  by  LjOOQ IC 


THE 

IJNSUMNCE    LAW  JOURNAL. 

Vol.  XVI.  JULY,  1887.  No.  7 

REPORT  OF  DECISIONS 

LiENDEBED  IN  INSUBANOE  OASES,  IN  THE  UNITED  STATES 

SUPREME  AND  CIRCUIT  OOUETS,  AND  IN  THE 

STATE  SUPREME  COURTS. 


Erom  oertyied  transcripts  in  cur  possession. 


UNITED  STATES  CIBCUIT  COUET. 

WESTERN  DISTRICT  OF  WISCONSIN. 


FBIEZEN 

V8, 

ALLEMANIA  FIRE  INS.  CO.*  j 

A  policy  of  fire  instirauce  provided  that  an  aotion  to  recover  upon  the  policy 
for  a  I088  shoold  be  commenced  within  six  months  after  the  fire  occurred, 
and  also  that  arbitrators  should  be  appointed  to  ascertain  the  amount  of 
loss,  and  no  action  should  be  brought  until  they  had  made  an  award,  and 
nothing  should  be  due  and  pajjrabie  under  the  policy  until  sixty  days  after 
the  completion  of  all  the  requirements  of  the  policy.  Seid,  These  provis- 
ions should  all  be  f  const  rued  together,  and  the  six-months  limitation  be 

*  Trom  JMUrcU  Reporter. 
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reckoned,  not  from  the  occnrrence  of  the  fire,  bnt  from  the  expiration  of 
the  sixty  days,  when  the  loss  was  dne  lind  pavable.  Under  any  other 
coDstrnction  the  insured's  right  of  action  might  be  barred  before  it  had 
accrued. 
The  policy  also  provided  that  'Hhe  interest  of  the  insured  is  the  entire,  un> 
conditional,  and  sole  ownership  of  the  property,  and  thftt  the  policy  shall 
become  void  by  the  sale  or  transfer,  or  any  change  in  title  or  possession,  of 
the  property  insured,  whether  by  legal  process  or  judicial  decree,  or  volun- 
tary transfer  or  conveyance,"  etc.  At  the  time  the  policy  was  issued  there 
^  was  an  outstanding  mortgage  on  the  property,  and  the  insured,  after  re- 
ceiving the  policy,  executed  another  mortgage  upon  it.  Seld,  neither  of 
these  mortgages  was  a  voluntary  sale,  transfer,  or  conveyance  of  the  prop- 
erty within  the  meaning  of  the  policy,  nor  did  either  have  the  effect  to 
vitiate  the  policy ;  especially  as  tne  insured  was  asked  no  questions  as  to 
any  outstanding  mortgage,  and  made  no  agreement  as  to  future  ones. 

H.  W.  Chynoweth,  for  PlainHff, 
Stevens  &  Morris,  for  Defendant. 

BUNN,  J. 

This  is  an  action  brought  to  recover  a  loss  under  a  policy  of  in- 
surance against  ^e  issued  by  the  defendant  company  to  one  C. 
Friezen,  and  afterwards  duly  assigned  to  the  plaintiff!  A  jury  was 
waived  by  the  parties  in  writing,  and  the  case  tried  before  the  cou^ 
The  facts  are  stipulated,  and  are  as  follows:  The  insurance  com- 
pany have  had  an  agent  in  Wisconsin,  located  at  Milwaukee,  since 
1880.  The  policy  was  duly  issued  by  the  defendant  company  on 
April  8, 1885,  by  which  they  insured  the  said  G.  Friezen  against  loss 
.by  fire  upon  his  two-story, frame  hotel  building  and  addition,  situate 
in  Glyndon,  Minnesota,  and  the  furniture  therein,  in  the  sum  of 
$1,200.  Eight  hundred  dollars  of  this  was  upon  the  building,  and 
four  hundred  upon  the  furniture  therein,  beds,  bedding,  etc  On 
June  23,  1886,  the  building  and  furniture  insured  were  accidentally 
and  by  misfortune  totally  destroyed  by  fire.  The  insured,  imme- 
diately upon  the  happening  of  the  fire,  gave  notice  thereof  to  the 
company,  and  as  soon  as  possible,  to  wit,  on  thirty-first  July,  made 
and  rendered  to  the  defendant  proofs  of  the  loss,  amounting  to 
$1,098.30.  The  plaintiff^  upon  assignment  of  the  policy  and  cause 
of  action  to  her,  demanded  payment,  but  the  company  declined  to 
pay.  On  the  tenth  of  September,  1885,  the  defendant  company, 
through  its  agent  at  Chicago,  demanded  of  the  insured  that  he  sub- 
mit to  an  examination  under  oath  touching  the  loss,  and  insisted 
that  the  company  had  the  right  to  haye  such  examination  take  place 
at  their  office  at  Pittsburgh,  Pennsylyaaia,  but  offered  to  allow  the 
insured  to  be  examined  at  their  office  in  Cliicago.  The  insured 
offered  to  submit  to  examination  at  his  home  in  Glyndon,  or  at  any 
point  in  Minnesota  at  a  reasonable  distance  from  his  home.    They 
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could  not  agree  upon  the  place  for  examiBation,  and  afterwards,  in 
February,  there  was  some  moTe  to  arbitrate  the  question;  the  insured 
offering  and  demanding  that  it  be  arbitrated,  and  setting  a  day  for 
such  purpose,  and  notifying  the  defendant  company.  But  no  arbitra- 
tion or  examination  was  ever  had.  There  was  a  chattel  mortgage  for 
$1,100  executed  by  the  assured  on  March  18, 1885,  upon  the  furniture 
of  the  hotel,  and  which  was  still  subsisting  at  the  time  the  policy  was 
issued;  and  after  the  issuance  of  the  poUcy,  on  June  17, 1885,  Friezen 
executed  a  second  mortgage  upon  a  portion  of  the  property,  to  wit, 
the  pool-table  and  some  other  articles  of  saloon  furniture,  to  secure 
the  sum  of  $115.  There  was  no  deliyery  qr  change  of  possession  of 
the  property  under  either  mortgage,  and  nothing  to  show  when 
either  of  them  was  to  become  due. 

The  defendant  makes  three  defenses  to  the  action:  (1)  That  the 
court  has  no  jurisdiction  of  the  subject-matter  of  the  action,  or  of 
the  defendant  corporation;  (2)  th&t  the  action  is  barred  by  the  six- 
months  limitation  provided  for  in  the  policy  for  bringing  the  action; 
(3)  that  the  plaintiff  is  barred  from  recovering  on  account  of  the  two 
mortgages  upon  the  personal  property  on  which  $400  of  the  insur- 
ance was  placed. 

This  case  was  before  the  court  on  a  former  occasion  upon  de- 
murrer, when  the  same  questions  as  to  jurisdiction  of  the  court  were 
relied  upon  and  decided,  and  it  was  then  held  that,  as  the  action 
was  transitory  m  its  nature,  it  was  not  necessary  to  bring  suit  in 
Minnesoto,  where  the  property  was  situate;  and  that,  as  the  sum- 
mons was  served  upon  the  company's  agent  in  Wisconsin,  and  the 
company,  by  its  attorneys,  had  put  in  a  general  appearance  in  the 
action,  and  taken  steps  to  remove  the  case  into  this  court,  that  the 
court  had  acquired  jurisdiction  of  the  case  and  of  the  person  of  the 
defendant  I  see  no  reason  for  changing  the  ruling  then  made. 
See  ante,  349. 

Bearing  upon  the  other  defenses  above  named,  are  the  following 
provisions  in  the  printed  portions  of  the  policy:— 

(1)  The  assured  hereby  covenants  and  agrees  that  any  application,  plan, 
sarvey,  or  description  referred  to  in  this  policy  is  true,  and  shall  be  and  form 
part  of  this  policy,  and  a  warranty  by  the  assured  that  no  fact  material  to  the 
risk,  or  relating  to  its  condition,  situation,  or  occupancy,  has  been  concealed 
nor  misrepresented,  and  that  the  interest  of  the  assured  therein  has  been  truly 
stated  to  this  company ;  it  being  understood,  unless  otherwise  expressed  in  this 
policy,  that  the  interest  of  the  assured  is  the  entire,  unconditional,  and  sole 
ownership  of  the  property,  and  that  all  buildings  intended  to  be  insured  by 
this  policy  stand  on  ground  owned  in  fee-simple  by  the  assured. 
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This  policy  shall  become  roid  andof  oo  effect  by  the  sale  or  transfer,  or  any 
change  in  title  OTiMMsessiou,  of  the  property  insnred,  whether  by  legal  process 
or  jadicial  decree,  or  voluntary  transfer  or  conveyance. 

The  amount  of  sound  value  and  of  the  loss  or  damage  shall  be  detenniDed 
by  agreement  between  the  company  and  the  assured ;  but  if  at  any  time  differ- 
ences shall  arise  as  to  the  amount  of  any  loss  or  damage,  or  as  to  any  ques- 
tion, matter,  or  thing  (except  the  validity  of  the  contract,  or  the  liability  of 
the  company),  concerning  or  arising  out  of  this  insurance,  every  such  differ- 
ence shall,  at  the  request  of  either  party,  be  submitted,  at  equal  expense  of 
the  parties,  to  competent  and  impartial  persons,  one  to  be  chosen  by  each 
party,  and  the  two  so  chosen  shall  select  an  umpire  to  act  with  them  in  case 
of  their  disagreement ;  and,  until  such  an  appraisement  is  held  the  loss  shall 
not  be  payable,  and  the  award  in  writing  of  any  two  of  them  shall  be  binding 
and  conclusive  as  to  the  amount  of  such  loss  or  damage,  or  as  to  any  ques- 
tion, matter,  or  thing  so  submitted. 

The  assured  shall,  whenever  required,  submit  to  examinations  under  oath 
by  any  person  appointed  by  this  company,  and  subscribe  to  such  examina- 
tion when  reduced  to  writing,  and  shall  also,  as  often  as  required,  produce 
their  books  of  account  and  other  vouchers,  or  certified  copies  thereof,  and  ex- 
hibit the  same  for  examination  at  the  office  of  this  company,  in  the  city  of 
Pittsburgh,  and  permit  extracts  and  copies  thereof  to  be  made. 

As  soon  after  the  fire  as  possible,  proofs  of  loss,  being  a  particular  state- 
ment of  the  loss,  shall  be  rendered  to  the  company,  signed  and  sworn  to  by 
the  assured,  stating  such  knowledge  or  information  as  the  assured  has  been 
able  to  obtain  as  to  the  origin  and  circumstances  of  the  fire,  and  also  stating 
the  title,  and  all  other  insurance  covering  any  of  the  property,  and  the  copy 
of  the  written  parts  of  all  policies,  and  the  occupation  of  the  entire  premises. 
The  assured  shall  also  fximish  such  further  particulars,  and  such  certificates 
of  a  magistrate  or  officer  charged  with  the  duty  of  investigating  fires,  as  may 
be  required.  And  if  loss  or  damage  be  claimed  upon  buildings,  fixtures,  or 
machinery,  the  assured  shall,  if  required,  furnish  plans  and  specifications 
thereof,  which  shall  form  a  part  of  the  particular  statement  or  proof  of  loss. 
The  claim  shall  not  be  due  and  payable  until  sixty  days  after  the  full  comple- 
tion of  all  the  requirements  herein  contained. 

It  is  furthermore  hereby  expressly  provided  and  mutually  agreed  that  no 
.'Suit  or  action  against  this  company  for  the  recovery  of  any  claim  by  virtue  of 
this  i>olicy  shall  be  sustainable  in  any  court  of  law  or  chancery  nntil  after  an 
award  shall  have  been  obtained  fixing  the  amount  of  such  claim  in  the  man- 
ner therein  provided,  and  after  proofs  of  loss  have  been  rendered  in  due  fonn 
to  the  company,  nor  unless  such  suit  or  action  shall  be  conmienced  within  six 
months  next  after  the  fire  has  occurred. 

1.  Is  the  action  barred  by  the  siz-months  limitation  in  the  policy? 
The  loss  occurred  on  June  23,  1885.  Proofs  of  loss  were  made  and 
rendered  to  the  company  July  31,  1886.  By  the  provisions  of  the 
policy  the  loss  was  not  payable  until  sixty  days  after  proof  of  loss,  or 
until  September  30,  1885.  The  summons  was  served  on  February 
24,  1886,  and  a  general  appearance  in  the  action  made  by  the  corn- 
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pany  on  March  2d  following,  so  that,  if  the  siz*months  limitation 
commenced  to  run  from  the  day  of  the  fire,  the  action  is  barred.  If 
from  the  time  when  the  action  might  have  been  commenced,  which 
was  sixty  days  after  proofe  of  loss,  or  September  30th,  then  the 
action  was  brought  in  time. 

It  is  evident  a  literal  construction  of  the  six>months  clause,  stand- 
ing apart  from  the  other  provisions  of  the  poUcy,  would  beur  the 
action.  But  I  am  of  opmion  that  all  the  provisions  should  be  con- 
sidered together;  and,  if  possible,  such  a  reasonable  construction 
given  them  as  will  give  proper  effect  to  each  part,  because  it  should 
not  be  considered  that  it  was  in  the  contemplation  of  the  parties  that 
any  one  of  these  several  provisions  should  be  inoperative.  Now,  if 
a  literal  construction  shall  be  given  to  the  six-months  clause,  what 
will  be  the  effect?  Here  are  various  provisions  bearing  materially 
on  the  question  of  time, — that  allowing  examination  under  oath,  and 
the  production  of  books  and  vouchers,  and  more  especially  the  pro- 
visions respecting  arbitrators,  and  the  one  giving  sixty  days  in  which 
to  pay  after  all  these  things  have  taken  place,  and  the  amount  of 
Ions  fixed  by  an  award.  An  arbitration  is  like  a  law-suit  in  this,  at 
least,  that  it  takes  time.  Arbitrators  must  be  agreed  upon  who  wiU 
take  upon  themselves  the  duties  of  investigating  the  facts,  and  mak- 
ing a  just  award;  witnesses  must  be  had;  adjournments  and  con- 
tinuances must  have  been  contemplated, — for  these  are  among  the 
Qsoal  incidents  to  an  arbitration.  So  that  it  is  easy  to  see,  consider- 
ing what  the  parties  must  have  had  in  view,  without  fault  on  the 
part  of  either,  and  using  all  the  diligence  in  their  power,  four  monthly 
might  very  well  be  taken  in  arbitrating  the  question  of  loss  and  all 
the  other  questions  between  them  before  a  final  award  could  be 
reached.  Then  no  action  would  lie  until  sixty  days  more  had  elapsed, 
when  the  six  months  from  the  time  of  the  ^q  would  be  gone,  and 
assm-ed's  right  of  action  gone  with  it,  if  a  hteral  construction  is  to 
he  given  to  this  provision.  Would  not  such  a  construction  defeat 
the  provision  itself,  because  a  reasonable  time  must  be  given  for  the 
assured  to  assert  his  right?  It  is  not  in  the  power  of  the  parties 
to  give  a  right  of  action  in  case  of  a  loss,  and  at  the  same  time 
provide  that  there  shall  be  no  reasonable  time  in  which  to  as- 
sert ii 

It  wiU  be  seen  that,  under  such  a  construction,  four  months  is  the 
atmost  time  the  assured  would  have  in  which  to  bring  his  action, 
allowing  that  no  time  at  all  were  taken  for  making  proofs  of  loss, 
for  examinat^n  under  oath,  and  for  arbitration.      This  would  seem 
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like  a  rather  short  time,  and,  if  it  were  yet  an  open  question,  it 
might  be  well  to  consider  how  far  the  limitation  provided  by  law» 
which  in  this  case  would  be  six  years,  may  be  shortened  and  shrunk 
by  the  greed  of  one  or  other  of  the  contracting  partie&  But  the 
law  is  settled  that  it  is  competent  for  the  parties  to  agree  upon 
a  time  shorter  than  that  allowed  by  law,  provided  some  reason- 
able time  is  given  in  which  the  party  may  assert  his  right  in 
court 

In  Biddlesbarger  vs.  Hartford  Ins.  Co.  (7  Wall.,  386)  the  limita- 
tion was  twelve  months,  and  the  court  sustained  it:  In  McFarland 
vs.  Peabody  Ins.  Co.  (6  W.  Va.,  427)  the  provision  was  six  months^ 
and  the  money  due  ninety  days  after  proof  of  loss  made.  The  com- 
pany offered  to  prove  that  the  suit  was  begun  (as  the  fact  was)  more 
than  six  months  after  the  ninety  days  had  expired,  when  the  debt 
became  due.    The  court  held  the  provision  binding. 

There  are  many  other  cases  where  a  twelve-montiis  andmx-months 
limitation  have  been  sustained;  but  in  all  cases  I  have  been  able  to 
find,  excepting  two,  where  the  question  has  been  raised,  the  six 
months  or  twelve  months  have  been  held  to  run  from  the  time  the 
cause  of  action  accrues,  and  not  from  the  time  of  the  loss.  Such  a 
construction  seems  to  be  unavoidable  in  order  to  give  the  assured 
any  reasonable  time  after  the  debt  becomes  due  in  which  to  bring 
his  action. 

The  company  having  secured  itself  against  action  brought  for 
sixty  days  after  the  amount  of  loss  is  fixed  by  arbitration,  it  could 
hardly  have  been  within  the  contemplation  of  the  parties  that  this 
same  sixty  days,  during  which  the  remedy  is  suspended,  should  con- 
stitute a  part  of  the  six  months  which  the  assured  is  to  have  in  which 
to  bring  his  action.  Indeed,  there  is  no  legal  liability  until  the  sixty 
days  have  expired,  and  certainly  there  could  be  no  great  propriety 
in  providing  for  a  time  for  bringing  the  action  which  should  cover  a 
period  when  there  was  no  legal  liability  on  the  part  of  the  company 
to  be  sued.  It  would  be  something  more  than  absurd  to  give  the 
insured  six  months  in  which  to  bring  action,  and  at  the  same  time 
provide  that  a  large  part  or  the  whole  of  the  time  so  given  should 
be  taken  up  by  a  period  when  there  is  no  legal  liability,  and  no 
action  can  be  brought  It  would  savor  to  much  of  cutting  off  the 
remedy  entirely.  Such  a  construction  would  make  the  different  pro- 
visions as  to  time  wholly  inconsistent  veith  one  another.  It  is,  I 
think,  more  rational  to  say,  considering  these  provisions  as  to  time 
all  together,  that  what  the  parties  contemplated  was  t^at,  after  the 
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loss  became  due  and  payable,  the  assured  should  have  six  months 
within  any  part  of  which  time  he  might  bring  his  suit  Such  a  con- 
stmction  preserves  the  rights  and  remedies  of  the  parties,  and  does 
justice  to  both;  while  the  other  construction  might  in  many  cases, 
'  without  any  fault  on  the  part  of  the  assured,  cut  off  his  remedy  by 
giving  him  no  time,  or  an  unreasonably  short  one,  in  which  to  as- 
sert it,  which  the  law  would  not  allow,  as  being  against  public  pol- 
icy. The  language  of  these  provisions  is  that  of  the  company;  and, 
if  there  is  any  uncertainty  about  the  meaning,  it  should  be  construed 
most  strongly  against  tiie  party  using  it,  and  in  favor  of  the  as- 
sured as  he  might  be  reasonably  presumed  to  have  understood  it. 
See  the  following  leading  cases,  where  the  same  construction  has 
been  placed  upon  similar  provisions:  Barber  vs.  Fire  &  Marine  Ins. 
Co.  of  Wheeling,  16  W.  Ya.,  658;  Chandler  vs.  St  Paul  Fire  &  Marine 
Ins.  Co.,  21  Minn.,  85;  Steen  v&  Niagara  Fire  Ins.  Co.,  89  N.  T., 
315;  Spare  ts.  Home  Mut  Ins.  Co.,  17  Fed.  Bep.,  568;  Hay  vs.  Star 
Fire  Ins.  Co.,  77  N.  T.,  235;  Mayor  of  New  York  vs.  Hamilton  Fire 
Ins.  Co.,  89  N.  Y.,  46;  Ellis  va  Council  Blufc  Ina  Co.,  64  Iowa,  507, 
20  N.  W.  Rep.,  782;  Longhurst  va  Star  Ins.  Co.,  19  Iowa,  364;  Hen- 
nessey  va  Manhattan  Fire  Ina  Co.,  28  Hun,  98. 

We  have  been  referred  by  the  defendant's  coimsel  to  a  manuscript 
opinion  by  Judge  McAllister  in  the  appellate  court  for  the  first  Il- 
linois district,  in  the  case  of  AUemania  Ina  Co.  va  Little,  in  an  ac-  * 
tion  upon  a  policy  like  the  one  in  suit^  and  issued  by  the  same 
company,  where  a  different  ruling  was  had,  though  this  precise 
question  does  not  seem  to  have  been  presented.  In  that  case  the 
fire  occurred  on  August  23d.  The  action  was  begun  February  24th 
following,  six  months  and  one  day  after  the  fire.  The  trial  court 
was  asked  by  the  defendant  company  to  instruct  the  jury  that  if. 
they  believed  from  the  evidence  that  the  property  was  destroyed  by 
fire,  and  that  such  fire  occurred  on  the  twenty-third  day  of  August, 
and  that  suit  was  not  commenced  until  the  twenty-fourth  of  Febru- 
ary, then  the  plaintiff  could  not  recover.  This  instruction  the  court 
refused  to  give  as  asked,  but  modified  it,  by  telling  the  jury  that 
what  the  facts  were  as  to  when  the  fire  occurred,  and  when  the 
property  was  destroyed,  must  be  determined  by  the  jury  by  a  con- 
sideration of  all  Che  evidence  m  the  case.  A  verdict  being  found 
for  the  plaintiff  the  appellate  court  reversed  the  case,  holding  that 
the  instruction  asked  by  the  defendant  should  have  been  given;  that 
the  six  months  began  to  run  from  the  day  the  fire  first  occurred, 
August  23d,  and  that  there  was  no  question  to  submit  to  the  jury  as 
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to  when  the  property  was  destroyed,  and  that  the  instruction  given 
on  that  question  was  erroneous.  Probably  the  reason  why  the 
question  in  the  case  at  bar  was  not  presented  to  the  court,  and  de- 
cided in  the  case  of  Little,  was  that  the  Supreme  Court  of  Illinois, 
in  the  case  of  Johnson  vs.  Humboldt  Ins.  Co.  (91  Bl.,  92),  had  al- 
ready decided  the  same  question  adversely  to  the  construction  now 
contended  for  by  the  assured,  which  decision  was  binding  on  the 
appellate  court.  That  case  and  the  case  of  Fullam  vs.  New  York 
Union  Ins.  Co.  (7  Gray,  61)  are  the  only  ones  I  have  been  able  to 
find,  though  there  may  be  others,  which  hold  that  the  clause  limiting 
the  time  for  bringing  the  action  should  receive  a  literal  construction 
according  to  its  plain  meaning  standing  alone,  and  without  refer- 
ence to  the  other  provisions  bearing  on  tiie  question  of  time.  They 
are  both  expressly  disapproved  by  the  New  York  Comrt  of  Appeals 
in  Steen  vs.  Niagara  Fire  Ins.  Co.,  89  N.  Y.,  316.  And  the  Illinois 
case  is  disapproved  in  Barber  vs.  Fire  &  Marine  Ins.  Co.,  16  W.  Ya., 
668.  The  court  in  each  of  those  cases  appear  to  have  followed  the 
usual  rule  of  interpretation  that  a  provision  of  a  written  instrument 
is  to  be  construed  according  to  the  natural  and  plain  meaning  of  the 
words,  without  reference  to  another  qualifying  rule  that  where  there 
are  different  clauses  which,  according  to  such  rule  of  interpretation 
.would  be  in  conflict  with  each  other,  they  should  all  be  construed 
together,  and  such  a  construction  given  them,  if  possible,  as  will 
give  proper  effect  to  each  part,  vFithout  doing  violence  to  either. 

2.  Was  the  policy  made  void  by  the  mortgages  upon  the  personal 
property,  one  executed  before  and  the  other  after  the  risk  was 
taken  ?  It  seems  quite  evident,  as  was  said  by  the  court  in  Com- 
mercial Ins.  Co.  vs.  Spankneble  (62  HL,  63),  that  a  party  claiming 
such  a  forfeiture  is  stricti  juris,  and  must  bring  himself  strictly  within 
>  the  clause  of  forfeiture  to  defeat  the  right.  These  various  provisions 
in  the  policy  bristling  with  conditions  intended  to  hedge  the  right  of 
the  underwriters,  and  contained  in  the  printed  portion  of  the  policy, 
are  put  there  by  the  company,  and  for  its  benefit,  before  any  contract 
of  insurance  is  made.  If  there  is  any  ambiguity  in  the  language  so 
as  to  render  it  capable  of  two  constructions,  that  should  be  adopted 
which  will  give  effect  to  the  policy,  and  carry  but  the  intention  of 
the  parties,  because  it  must  be  considered,  in  the  absence  of  fraud, 
to  have  been  within  the  contemplation  of  the  parties  when  the  in- 
surance company  has  issued  its  policy,  and  accepted  the  premium, 
that  in  case'  of  a  loss  the  company  is  to  pay,  unless  there  has  been 
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some  clear  and  manifest  breach  of  the  conditions  on  the  part  of  the 
insured  which  works  a  forfeiture  of  his  right. 

Now,  the  language  of  the  policy  in  regard  to  title  is  that  "  the  in- 
terest of  the  assured  is  the  entire,  unconditional,  and  sole  ownership 
of  the  property,  and  that  the  policy  shall  become  void  by  the  sale 
or  transfer,  or  any  change  in  title  or  possession  of  the  property  in- 
sured, whether  by  legal  process  or  judicial  decree,  or  voluntary 
transfer  or  conveyance."  Was  the  mortgagor  the  entire  and  sole 
owner  of  the  property  within  the  meaning  of  the  first  clause,  when 
the  pohcy  was  issued,  or  does  the  subsequent  mortgage  constitute  a 
voluntary  sale,  transfer,  or  conveyance  of  the  property,  the  mortgage 
not  being  foreclosed,  nor  the  possession  of  the  assured  disturbed  ? 
I  think  both  branches  of  this  inquiry  must  be  answened  in  favor  of 
the  insured.  A  mortgage,  unaccompanied  by  any  change  in  the 
possession,  is  not  a  sale,  transfer,  or  alienation  witiiin  the  ordinary 
acceptation  of  these  term&  The  mortgagor  is  still  the  owner.  A 
mortgage  is  an  incumbrance  upon  the  property  created  for  the  pur- 
pose of  securing  the  payment  of  money,  but  it  is  not  a  sale  or  alien- 
ation within  the  usually  accepted  meaning  of  those  words.  The 
mortgagor  still  retains  the  exclusive  possession  and  the  general  right 
of  property,  and  has  the  same  insurable  interest  that  he  had  before 
the  mortgage  was  executed,  as,  if  the  property  bums,  his  debt  re- 
mains unpaid,  and  the  entire  loss  falls  on  him.  It  does  not  appear 
any  questions  were  asked  the  insured  in  regard  to  incumbrances 
upon  the  property;  and,  if  it  had  been  intended  that  he  should  guar- 
anty that  the  property  was  free  from  incumbrance,  and  that  no  in- 
cumbrance should  in  future  be  put  upon  it,  it  would  have  been  an 
easy  matter  to  have  used  language  to  convey  such  a  meaning  clearly. 
As  nothing  is  said  of  mortgages,  and  the  language  used  does  not 
necessarily  or  fairly  include  mortgages,  it  must  be  presumed  that 
the  parties  did  not  intend  to  provide  against  them. 

If  a  mortgage  constitutes  an  alteration  or  change  in  title,  it  is  not 
such  a  one  as  is  specified  in  the  policy.  It  is  not  a  sale  or  transfer, 
either  by  legal  process  or  judicial  decree,  or  by  voluntary  transfer  or 
conveyance.  The  terms  "  entire  and  sole  ownership,"  as  used  in  the 
policy,  is  calculated  to  distinguish  the  ownership  which  the  assured 
must  have  from  that  of  a  part  ownership,  which  the  policy  would 
not  allow.  Nor  is  the  interest  of  the  mortgagor  other  than  uncondi- 
tional, as  is  that  of  a  pledgee  or  mortgagee,  which  is  conditional. 
Of  course,  if  the  debt  is  not  paid,  the  mortgagee  may  seize  and 
sell  the  property;  but  so  it  might  also  be  seized  and  sold  on  attach- 
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mest  or  execution,  which  sale  in  either  case  would  come  within  the 
conditions  of  this  provision.  It  was  lately  ruled  in  the  eighth  cir- 
cuit, in  the  case  of  Waller  vs.  Northern  Assur.  Co.  (10  Fed.  Bep., 
232),  under  a  similar  clause,  where  the  interest  of  the  assured  was 
that  of  a  mortgagee  in  possession  instead  of  being  the  general 
owner,  that  a  failure  to  disclose  that  fact  rendered  the  policy  void. 
The  interest  of  the  assured  was  a  conditional  one,  and  he  was  not 
the  owner,  whereas  he  had  stipulated  that  his  interest  was  uncondi- 
tional, and  that  he  was  the  sole  owner. 

It  seems  to  me  clear  upon  principle,  and  I  think  the  adjudged 
cases  quite  uniform  in  holding,  that  either  a  chattel  or  real-estate 
mortgage  executed  before  or  after  the  policy  is  issued,  does  not 
come  within  sych  a  provision  as  that  contained  in  the  poUcy.  I  refer 
to  a  few  of  the  leading  cases :  Kronk  vs.  Birmingham  Ins.  Co.,  91 
Pa.  St.,  300;  Judge  vs.  Connecticut  Ins.  Co.,  132  Masa,  521;  Carson 
va  Jersey  City  Ins.  Co.,  39  Amer.  Bep.,  584;  Commercial  Ins.  Co.  vs. 
Spankneble,  62  BL,  63;  Hartford  Ins.  Co.  vs.  Walsh,  54  Bl.,  164; 
Aurora  Fire  Ins.  Co.  vs.  Eddy,  55  BL,  213;  Loy  vs.  Home  Ins.  Co., 
24  Minn.,  316;  Smith  vs.  Monmouth  Ins.  Co.,  50  Me.,  96;  Shepherd 
vs.  Union  Mui  Ins.  Co.,  38  N.  BL,  232;  Byers  vs.  Insurance  Co.,  35 
Ohio  Si,  606  ;  Van  Deusen  vs.  Charter  Oak  Ins.  Co.,  1  Bob.  (N. 
T.),  66.        . 

The  plaintiff  is  entitled. to  a  judgment  for  the  sum  of  $1,098.30, 
with  interest  at  7  per  cent  from  September  30, 1886. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Pleas,  Luzerne  County. 


liEHEGH  VALLEY  PIEE  INS.  CO. 

V8. 
DRYFOOS  AND  OTHEB8.* 

Where  the  lones  of  an  insolyent  fire  insnrance  cpmpaiiy  are  about  $50,000. 
and  the  premium-notes  $174,000,  of  which  $79,391.27  repreaente  unexpirea 
X>olicie8,  an  assessment  **  to  the  amount  of  the  premium-notes,  *  *  •  less 
aU  proTious  assessments,"  is  so  much  in  excess  of  the  amount  required  for 
the  payment  of  losses  that,  in  an  action  on  a  premium-note  by  the  assignee 
to  recover  the  assessment  due  thereon,  the  burden  is  on  him  to  show  that 
such  assessment  was  reasonably  proper,  in  view  of  all  the  circumstances, 
and  in  the  absence  of  such  proof  a  verdict  should  be  directed  for  the  pol- 
icy-holder. 

Debt,  by  the  Lehigh  Valley  Fire  Insurance  Company,  to  the  use  of 
W.  J.  Romig,  assignee  for  the  benefit  of  creditors,  against  Henry 
I>ryfoo8,  W.  A  M.  Grier,  and  John  C.  Youngman,  trading  as  Dry- 
f oos,  Orier  A  Ypungman,  to  recover  upon  two  premium-notes.  This 
'case  was  tried  twice.  A  verdict  upon  the  first  trial  having  been 
rendered  for  plaintiff,  the  court  granted  a  new  trial 

Rice,  P.  J. 

On  February  2,  1877,  the  plaintiff  company  made  an  assignment 
for  the  benefit  of  creditors.  On  March  28th  following,  the  directors 
met  and  passed  the  resolution  of  assessment  upon  which  this  action 
iras  based.    The  resolution  is  important,  and  we  quote  it  at  length: 

•  Deeiaton  rakdnrtd.  April  28, 1887.— From  AtUaUu:  Reporter. 
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"Whereas,  in  consequence  of  losses  by  fire  and  other  liabilities, 
amounting  in  the  aggregate  to  about  $50,000,  the  L.  Y.  Fire  Ins.  Co. 
have  made  an  assignment  for  the  benefit  of  its  creditors,  and  in 
order  that  the  affairs  of  the  company  may  be  settled  as  sx)eedily  as 
possible,  therefore  resolved  that  an  assessment  on  the  members  of 
the  company  be  laid  to  the  amount  of  the  premium-notes  given  by 
them,  less  all  previous  assessments,  to  pay  on  the  losses  by  fire  and 
other  expenses  of  the  company,  and  that  the  same  be  collected  by 
the  assignees  in  installments  until  the  said  losses  and  expenses  shall 
have  been  adjusted  and  paid."  On  the  trial  the  plaintiff  recovered. 
The  defendants'  first  proposition  in  support  of  the  present  rule  is 
thus  stated:  ''The  assessment,  as  shown  by  plaintiff's  testimony, 
was  unauthorized,  illegal,  excessive,  and  void,  and  the  court  should 
have  so  instructed  the  jury  in  accordance  with  defendants'  first,  sec- 
ond, and  third  points." 

We  are  of  the  opinion  that  the  resolution  above  quoted  contained 
all  the  essential  elements  of  an  assessment,  and  was  valid  as  such, 
provided  the  facts,  as  they  existed  at  the  time  it  was  made,  justified 
it.  In  implies  an  ascertainment  by  the  directors  of  the  losses  and 
liabilities  which  the  assessment  was  intended  to  cover,  and  contains 
a  statement  of  the  amoiint  with  reasonable  certainty.  It  also  de- 
clares the  rate  which  each  member  was  to  pay.  What  remained  was 
a  mere  matter  of  calculation  from  known  data.  We  think  it  was  not 
necessary  to  specify  the  losses  in  detail,  inasmuch  as  it  covered  all 
the  unpaid  losses  and  liabilities  of  the  company;  and  it  certainly  was 
not  necessary  to  set  forth  the  name  and  amount  of  assessment  of 
each  policy-holder,  or  member  whose  policy  had  expired,  but  whose 
premium-note  was  still  liable  to  assessment  for  the  losses  which  had 
accrued:  Lycoming  Fire  Insurance  Co.  vs.  Bought,  97  Pa.  St,  415; 
Sands  vs.  Sanders,  26  N.  T.,  244,  and  28  N.  Y.,  416. 

But  we  were  asked  to  give  binding  instructions  that  the  assess- 
ment was  not  justified  by  the  facts  which  were  shown  by  the  evi- 
dence to  have  existed  at  the  time  it  was  made.  In  deciding  whether  . 
the  court  erred  in  refusing  instructions  to  this  effect,  we  recognize 
the  principle  that  that  view  of  the  evidence  must  be  taken  which  is 
most  favorable  to  the  plaintiffs.  Iq  other  words,  if  any  fair  view  of 
the  evidence  authorized  the  submission  of  the  question  to  the 
jury,  their  verdict  should  not  be  disturbed,  even  though  the  court 
might  possibly  have  reached  a  different  conclusion  from  the  same 
evidence. 
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The  first  fact  which  may  be  taken  as  established  l&  that  the  com- 
pany was  insolvent  This  in  itself  justified  an  assessment  of  some 
amount:  Schimpf  vs.  Lehigh  Val.  Fire  Ins.  Co.,  86  Pa.  St,  373.  But 
there  are  many  different  phases  of  insolvency,  and  it  does  not  nec- 
essarily and  conclusively  follow  that  the  directors  of  a  mutual  insur- 
ance company  would  be  thereby  justified  in  making  an  assessment 
of  the  full  amount  of  all  the  premium-notes  in  force,  merely  because 
of  the  inability  of  the  company  to  discharge  all  of  its  liabilities  at 
once.  The  delay  incident  to  the  collection  of  a  sufficient  sum  from 
the  members  to  meet  the  losses  and  liabilities  which  had  accrued 
might  be,  and  undoubtedly  was  in  this  case,  ample  justification  for 
ceasing  business,  and  making  an  assignment  for  the  benefit  of  credi- 
tors, but  was  not  a  conclusive  justification  for  an  assessment  of  one 
hundred  per  centum  on  all  the  premium-notes  in  force.  *  The  liabil- 
ity of  a  member  of  a  mutual  insurance  company  on  his  premium-note 
left  as  a  deposit,  as  the  basis  of  an  assessment,  should  occasion  arise, 
is  not  an  absolute  liability  to  pay  the  whole  amount  of  his  note,  but 
it  is  conditional,  and  depends  upon  the  contingency  of  the  happen- 
ing of  losses  and  expenses  to  which  he  shall  be  liable  to  contribute, 
which  have  been  duly  ascertained  by  the  directors,  and  which  made 
necessary  a  resoit  to  an  assessment  thereon:  May,  Ins.,  §  557.  This 
liability  is  not  changed  by  the  facts  which  may  indicate  or  require 
an  assignment  for  the  benefit  of  creditors.  Notwithstanding  the  as- 
signment, the  functions  of  the  creditors,  so  far  as  assessments  are 
concerned,  remained  the  same,  and  their  discretion  in  that  matter 
remained  to  be  exercised  according  to  the  same  rule  of  law  as 
before.  "That  instrument  passed  only  thft  assets  of  the  corpora- 
tion, not  its  franchises:"  Schimpf  vs.  Lehigh  YaL  Fire  Ins.  Co.,  86 
Pa.  St,  373. 

Coming  now  to  the  evidence  as  to  the  condition  of  the  company, 
we  think  it  is  safe  to  say  that  there  was  evidence  proper  to  be  sub- 
mitted to  the  jury  of  losses  which  had  occurred  in  the  years  1874-5-6-7 
(during  most  of  which  time  the  defendants'  policies  were  in  force), 
amounting,  with  interest,  to  between  $40,000  and  $50,000.  There 
was  also  evidence  that  the  amount  of  premium-notes  liable  to  assess- 
ment was  $174,000.  Of  this  amount  $79,391.27  were  notes  which 
belonged  to  policies  still  in  force  on  December  1,  1876,  but  how 
long  they  had  been  in  force  does  not  appear.  The  residue  belonged 
to  policies  which  had  expired  before  that  time;  but  when  they  had 
expired,  whether  before  or  after  the  defendants'  policies  were  issued 
does  not  appear  by  any  express  evidence.      But  inasmuch  as  they 
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were  included  in  Mr.  Datesman's  statement  to  the  board,  and  as  that 
statement  was  admitted  in  evidence  for  the  purpose  of  showing  upon 
what  basis  the  assessment  was  made,  they  cannot  safely  be  disre- 
garded. We  have  then,  adopting  Mr.  Batesman's  statement,  the 
following  figures,  showing  approximately  the  general  condition  of  the 
company's  affairs  when  the  assessment  was  made: 

Dec.  1,  1876,     Premium-notes  in  foice  belonging  to  nnezpired 

poUoies, $  79,391  27 

Premium- notes  liable  to  assessment, 

including  the  above, 174,000  00 

Unpaid  losses  for  1874, $12,408  41 

Unpaid  losses  for  1875, 22,437  06 

Unpaid  losses  for  1876, 12,901  63 

Total,    -         -       - J47,747  10 

"  Did  this  state  of  affairs  authorize  the  directors  to  make  an  as- 
sessment of  the  full  amoiint  of  aU  the  premium-notes  in  force  ?  After 
a  more  careful  examination  of  the  evidence  and  the  authorities  than 
we  could  make  on  the  trial,  we  are  led  to  the  conclusion  that  prima 
facie  it  did  not  '  By  the  terms  of  the  charter  and  the  premium- 
note,  the  assured  submits  himself  to  the  acts  of  the  creditors,  as  the 
common  representatives  of  aU  the  members.  He  and  they  are  all 
bound  by  the  assessments  made  by  them,  unless  he  can  show  fraud 
or  gross  mistake.  This  is  a  rule  of  law  he  has  no  right  to  com- 
plain of:'  Hummel's  Appeal,  78  Pa.  St.,  320.  It  would  seem, 
therefore,  that,  unless  there  is  something  on' the' face  of  the  assess- 
ment to  show  its  uni^easonableness,  the  prima  facie  presumption 
is  in  its  favor.  Any  other  rule  would  be  inconsistent  with  the 
nature  of  the  contract,  and  would  subject  the  company  in  its  practi- 
cal workings  to  manifold  inconveniencea  Neverthelsss  the  pre- 
sumption in  favor  of  the  action  of  the  dirediors  is  not  conclusive. 
'Assessments  must  be  limited  to  the  objects  declared  in  the  charter 
and  by-laws.  The  managers  may  exercise  a  reasonable  discretion  in 
fixing  the  amount  to  be  raised,  for  the  charter  must  be  construed  in 
reference  to  its  practical  working.  The  actual  sum  required  can 
be  ascertained;  but  as  expense  must  be  incurred  in  the  collection, 
and  loss  be  sustained  in  consequence  of  insolvency  of  members, 
proper  allowances  may  be  made  for  failures  likely  to  result  from 
thesd  and  other  causes;  and  if  the  allowances  are  reasonable  in  amount, 
and  consistent  with  good  faith  on  the  part  of  the  directors,  they  will 
not  vitiate  the  assessment.    But  if  these  reasonable  limits  are  disre- 
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garded  and  transcended,  purposely  or  by  culpable  carelessness,  the 
assessment  is  illegal  and  void:  Jones  ts.  Sisson,  6  Gray,  288;  People's 
E.  M.  Fire  Ins.  Co.  vs.  Babbitt,  7  Allen,  236.  In  the  latter  case,  and 
in  Traders'  M.  Fire  Ins.  Co.  vs.  Stone  (9  Allen,  483),  it  was- held  that 
an  addition  to  the  debts  and  reasonable  allowance  of  one  hundred 
per  centum  was  so  unreasonable  as  to  make  the  assessment  void. 
In  these  cases  there  was  no  evidence  tending  to  justify  so  large  an 
addition  or  excess;  and,  in  the  absence  of  such  evidence,  so  large  an 
excess,  in  most  cases,  would  be  prima  facie  proof  of  fraud  or  gross 
negligence :'  Bosenberger  vs.SWashington  Fire  Ins.  Co.,  87  Pa  St.,  207. 
Taking  the  facts  as  they  were  presented  to  the  board  by  Mr.  Dates- 
man's  statement,  we  think  the  duscrepancy  between  the  total  losses, 
and  the  whole  amount  of  premium-notes  which  seemed  to  be  liable 
to  assessment  for  at  least  a  portion  of  the  losses  is  too  great  to 
be  considered  a  reasonable  allowance  for  expenses  and  uncollect- 
ible claims,  without  some  express  evidence  to  warrant  that  in- 
ference. 

"Further,  if  an  assessment  of  the  full  amount  of  all  the  premium- 
notes  in  force  was  so  grossly  excessive  as  to  be  vitiated  thereby,  we 
do  not  think  it  was  cui^ed  by  the  concluding  direction  to  the  assignee 
to  collect  the  same  'in  installments,  until  all  the  said  losses  and  ex- 
penses shall  have  been  adjusted  and  paid.'  If  the  assessment  of  the 
full  amount  of  all  the  notes  was  warranted,  we  admit  that  this  direc- 
tion to  the  assignee  would  not  invalidate  it.  But,  if  an  assessment 
of  that  amount  was  not  justified,  the  directors  might  as  well  have 
omitted  to  make  an  assessment  at  all,  and  simply  directed  the  as- 
signee to  exercise  his  discretion,  and  to  collect  kich  proportions  of  the 
premium-notes  as  might  be  found  necessary.  They  could  not  so 
delegate  their  functions,  and,  if  the  assessment  depended  for  its  valid- 
ity solely  on  that  direction  to  the  assignee,  we  think  it  would  be 
void  for  uncertainty. 

''The  next  question  is  whether  the  assessment  was  valid  as  against 
these  defendants.  There  seems  to  be  good  sense  in,  and  authority 
for,  the  proposition  that,  if  the  ascertained  losses  accruing  during 
the  time  that  the  defendants'  policies  were  in  force  were  so  large  as 
to  justify  an  assessment  of  the  full  amount  of  their  notes  they  can- 
not object  to  the  validity  of  the  assessment  merely  because  other 
notes  were  included  therein  which  would  not  be  liable  to  contribute 
for  any  or  all  of  those  losses:  Sands  vs.  Sanders,  26  N.  Y.,  244,  and 
28  N.  Y.,  416;  Long  f^ond  Mut  F.  Ins.  Co.  vs.  Houghton,  6  Gray,  77. 
To  illustrate,  we  quote  from  the  opinion  in  the  last-cited  case :  '  The 
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case  of  the  other  defendant,  Hunt,  stands  in  a  different  position  in 
this  respect.  Haying  become  a  member  before  the  loss  of  eighth 
August,  1850,  he  might  be  properly  assessed  for  all  the  losses  and 
expenses  after  that  date,  and  before  the  assessment  was  made.  It  is 
no  objection  open  to  him  to  the  validitj  of  the  assessment  that  indi- 
viduals who  had  more  recently  become  members  were  also  assessed 
for  these  losses,  for  some  of  which  they  were  not  liable.  He  is  not 
injured  thereby,  as  his  assessment  is  not  increased  but  diminished. 
He  is  therefore  liable  for  the  assessment.'  Applying  this  principle 
to  the  case  in  hand,  it  follows  that,  while  the  general  assessment  was 
prima  facie  invalid  on  the  ground  of  excessiveness,  Ihis  it  was  com- 
petent for  the  plaintijQEis  to  show,  if  they  could,  that  it  was  not  exces- 
sive so  far  as  these  defendants  were  concerned,  and  hence  was  not 
void  as  to  them.  But,  being  prima  facie  invalid  on  the  facts  already 
stated,  the  burden  was  cast  on  the  plaintiffs  of  showing  that  it  was 
valid  as  against  the  defendants.  And  here  we  think  there  is  a  fail- 
ure of  proof.  The  defendants  became  members  of  the  company  in 
the  early  part  of  1874;  their  first  policy  being  dated  February  4th, 
and  their  second,  June  1st.  The  assessment  was  made  for  losses  oc- 
curring in  the  years  1874,  1875,  1876,  and  the  early  part  of  1877. 
In  order,  therefore,  to  ascertain  whether  the  defendants  would  be 
liable  to  an  assessment  of  the  full  amount  of  their  notes  to  cover 
these  losses,  it  is  essential  to  know,  at  least  approximately — ^First, 
the  date  and  amount  of  each  loss;  second,  the  whole  amount  of  pre- 
mium-notes in  force  on  that  date,  and  liable  to  assessment  for  that 
particular  loss.  With  these  data  the  percentage  of  each  loss  to  be 
borne  by  the  defendants  would  be  a  mere  matter  of  calculation,  and 
the  sum  of  the  percentages  would  constitute  the  ratio  for  ascertain- 
ing the  amount  which  the  defendants  ought  to  contribute  for  the 
total  losses.  To  this  amount  the  directors  are  authorized  to  add 
reasonable  allowances  for  expenses  of  collection,  insolvency  of  mem- 
bers, and  other  proper  matter&  As  we  have  already  stated,  the  evi- 
dence shows  the  losses,  and  in  many,  if  not  most,  of  the  cases,  the 
particular  dates  and  amounts,  with  reasonable  certainty.  It  also 
shows  the  total  amount  of  premium-notes  in  force,  and  of  the  pre- 
mium-notes belonging  to  policies  in  force,  on  December  1,  1876. 
But  it  fails  to  show  the  total  amount  of  premium-notes  in  force  at 
the  time  of  each  loss,  and  liable  to  assessment  for  the  same.  Hence 
the  jury  had  not  the  data  before  them  for  ascertaining  the  particular 
fact  which,  in  view  of  the  prima  facie  effect  of  the  evidence  as  to 
the  total  amount  of  losses,  and  the  total  amount  of  premium-notes 
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apparently  assessed  to  pay  the  same,  was  essential  to  the  plaintiff's 
recovery.  We  have  not  overlooked  the  testimony  of  Mr.  Stack- 
hoose,  but  it  is  to  be  observed,  with  regard  to  his  testimony  that  his 
calculation  and  statement  were  not  the  acts  of  the  directors,  or  of 
their  officer  or  clerk.  They  were  made  by  Mr.  Stackhouse,  after  the 
assignment,  as  clerk  for  the  assignee,  and  did  not  constitute  part  of 
the  directors'  action  in  making  the  assessment.  Therefore  they  can- 
not be  allowed  to  have  any  conclusive  or  even  prima  facie  e£fect  as 
the  acts  of  the  defendants'  agents.  In  so  far  as  his  calculation  and 
statement  were  based  on  data  in  evidence  we  think  they  were  com- 
petent, but  not  beyond  that.  Hence  they  were  not  evidence  per  se 
of  the  premium-notes  outstanding  and  liable  to  assessment  at  the  re- 
spective dates  of  the  several  losses;  and,  not  finding  any  other  evi- 
dence in  the  record  of  that  fact,  we  are  led  to  the  conclusion  that 
the  defendants'  third  point  should  have  been  affirmed. 

This  conclusion  renders  any  discussion  of  the  other  rulings  of 
the  court  complained  of  unnecessary.  As  these  questions  are  likely  to 
arise  on  the  second  trial  of  the  case,  it  is  advisable  to  express  no 
opinion  upon  them  in  advance. 

"  The  reason  based  on  the  aUeged  misconduct  of  counsel  in  the 
argument  to  the  jury  is  not  sustained.  It  is  undoubtedly  improper 
— and  this  the  counsel  concedes  frankly — ^to  allude  to  evidence  which 
has  been  offered  and  rejected.  But  we  are  fully  satisfied  that  any 
injurious  effect  which  might  have  resulted  from  the  transgression  of 
this  rule  by  the  plaintiff's  counsel  was  totally  destroyed  by  the  re- 
marks which  the  defendant's  counsel  immediately  made  to  the 
opposing  counsel  and  to  the  jury. 

"The  reason  based  on  the  alleged  misconduct  of  one  of  the  jurors 
is  also  overruled.  If  the  juror  said  to  his  fellow-jurors  what»  accord- 
ing to  the  testimony  of  the  tipsta£^  he  admitted  he  said,  his  conduct 
deserves  condemnation.  But  we  do  not  think  the  evidence  as  to 
his  declarations,  after  the  verdict  had  been  agreed  upon,  is  compe- 
tent Under  the  policy  of  the  law,  evidence  of  the  fact  could  not 
be  received  directiy  from  his  lips;  a  fortiori,  second-hand  proo^  con- 
sisting of  his  unsworn  admissions  of  the  fact,  cannot  be  received  to 
impeach  the  verdict.  Building  Ass'n  vs.  Mitchell,  2  Kulp.,  343,  and 
cases  cited." 

Upon  the  last  trial,  the  court  charged  the  jury  as  follows:  ''This 
is  an  action  brought  by  W.  J.  Bomig,  the  assignee  of  the  Lehigh 
Valley  Fire  Insurance  Company  against  the  firm  of  Youngman^ 
Grier  &  Dryfoos,  to  recover  assessments  on  certain  policies  of  insur- 
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ance  which  had  beeu  issued  by  the  Lehigh  Yallev  Fire  Insurance 
Company  to  the  defendants.  The  case  was  tried  once  before,  and 
all  of  the  testimony  taken  was  reduced  to  writing.  A  point  was 
submitted  at  that  trial  to  the  efiEect  that,  on  the  evidence  as  then 
presented,  the  plaintiff  was  not  entitled  to  recover.  After  a  consid- 
eration of  the  case  upon  a  rule  for  a  new  trial,  we  came  to  the  con- 
clusion that  the  point  was  well  taken,  and,  as  there  is  no  other  testi- 
mony in  the  cause,  the  counsel  submit  it  to  the  jury  upon  the 
evidence  adduced  upon  the  former  trial,  to  be  ruled  upon  by  us  upon 
that  testimony.  This  is  done  for  the  purpose  of  saving  time,  and 
also,  as  we  understand  it,  for  the  purpose  of  obtaining  a  speedy  re- 
view of  the  conclusion  of  the  court  We  therefore  instruct  you,  pur- 
suant to  the  third  point  submitted  upon  the  foimer  trial,  that  your 
Terdict  should  be  for  the  defendant" 

Verdict  accordingly  for  defendants,  and  judgment  thereon;  where- 
upon plaintiff  took  this  writ. 

F.  W.  Wheaton  and  E.  P.  &  J.  V.  Darling,  far  Plainliff  in  Error. 

Assessments  are  limited  by  the  charter  and  by-laws  and  are  left  to 
the  discretion  of  the  managers:  Bosenberger  vs.  Washington  Fire 
Ins.  Co.,  87  Pa.  St,  207;  Hummel's  Appeal,  78  Pa.  St,  320;  Sands 
vs.  Sanders,  26  N.  Y.,  244;  28  N.  T.,  416;  Long  Point  Mut  Ins.  Co. 
va  Houghton,  6  Gray,  77. 

Allan  H.  Diceson  and  H.  W.  Palmer,  for  Dffendants  in  Error. 

The  liability  on  the  premium -notes  is  not  absolute,  but  is  condi- 
tional on  the  happening  of  losses:  Hays  vs.  Lycoming  Ins.  Co.,  99 
Pa.  St,  626.  An  excessive  assessment  is  invfdid:  People's  Mut 
Ins.  Co.  va  Babbitt,  7  Allen,  236;  Traders'  Mut  Ina  Co.  va  Stone, 
9  Allen,  483;  Jones  vs.  Sisson,  6  Gray,  288;  Bosenberger  va  Wash- 
ington Mut  Ina  Co.,  87  Pa.  St,  212;  Great  FaUs  Mut  Ina  Co.  va 
Harvey,  46  N.  H.,  292. 

Per  Curiam. 

It  is  true  that  assessments  considerably  in  excess  of  the  amount 
itctually  required  for  the  payment  of  losses  have  frequently  been  sus- 
tained. If  not  much  in  excess,  the  presumption  is  that  the  gross 
sum  was  properly  laid  in  view  of  the  costs  attending  the  collection 
of  numerous  small  amounts,  and  the  probable  insolvency  of  the 
makers  of  some  of  the  notea  In  such  cases  the  burden  of  showing 
the  assessment  to  be  excessive  is  on  the  person  alleging  it  to  be  so. 
The  assessment,  however,  may  be  so  much  in  excess,  of  the  amount 
required  for  the  payment  of  losses  as  to  change  the  burden  of  proof, 
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and  compel  the  company  to  proye  that  it  is  reasonably  proper  in 
considering  all  the  circumstances.  That  is  just  this  case,  and,  the 
company  having  wholly  failed  to  give  any  cTidence  showing  the  sum 
to  be  reasonable  and  proper,  there  was  no  error  in  giving  binding 
instructions  to  the  jury  to  find  for  the  defendant.  The  reasons  for 
this  conclusion  are  well  stated  in  the  able  opiiiion  of  the  learned 
judge  in  discharging  the  rule  for  a  new  trial    Judgment  affirmed. 
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SUPEEME  COURT  OF  MICHIGAN. 


Error  to  District   Court,  Saginaw  County. 


UTTER 

TRAVELERS  INS.  CO.* 

The  insured  under  an  accident  policy  was  a  deserter  from  the  army  and  an  of- 
ficer instructed  to  arrest  him,  shot  and  killed  him  upon  the  insured  appear- 
ing at  the  door  of  a  house  where  he  was  stopping.  The  eyidence  was 
conflicting  whether  the  officer  knew  that  the  man  he  shot  was  the  pany 
for  whom  ne  was  searching,  and  whether  the  shooting  was  done  in  self- 
defense,  because  threatened  with  a  pistol.  The  policy  provided  that  death 
must  be  proved  to  be  due  to  external  violence  and  accidental  means,  and 
not  the  result  of  design,  either  en  the  part  of  the  insured  or  any  other  per- 
son. 

Held,  That  if  the  officer  did  not  know  that  the  insured  was  the  party  he  fired 
at  and  did  not  intend  to  kill  him,  it  could  not  be  claimed  as  a  matter  of 
law  that  the  death  was  the  result  of  design  within  the  policy. 

Eeld,  That  it  oailnot  be  claimed  as  a  matter  of  law  that  the  uisured  was  doing 
an  unlawful  act  at  the  time  of  the  killing ;  the  question  is  one  for  the  jury . 

Hanchett  &  Stark,  for  Plaintiff  and  Appellant, 

WiSNER  &  Draper,  for  Defendant. 

Morse,  J. 

The  defendant,  on  the  seventeenth  day  of  September,  1880,  in 
consideration  of  a  premium  then  paid  by  him,  issued  and  delivered 
to  William  Samuel  Utter  an  accident  insurance  policy  for  the  benefit 
of  the  plaintiff,  who  was  his  mother.  This  policy  insured  said  Utter 
against  death  occurring  through  violent,  external,  and  accidental 
means,  for  one  year,  in  the  sum  of  $1,000.     When  this  insurance 

*  Decision  rendered,  April  38. 1887. 
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was  effected,  the  said  Utter  was  tinder  age,  and  had  before  that  time 
enlisted  as  a  musician  in  the  regular  army.  March  28, 1880,  he  de- 
serted the  service  while  stationed  at  Fort  Verde,  Arizona,  and  went 
to  Los  Angeles,  California.  He  was  at  the  latter  place  when  in- 
sured, and  at  the  time  of  his  death,  which  occurred  within  the  life 
of  the  policy,  February  12,  1881.  After  complying  with  the  requi- 
sites of  the  policy  as  to  proofe  of  death,  and  after  refusal  of  payment 
thereon,  the  plaintiff  brought  suit  for  the  recovery  of  the  sum  named 
therein  in  the  circuit  court  for  the  county  of  Saginaw. 

The  defendant  pleaded  the  genei*al  issue,  and  gave  notice  under 
the  same  that  it  was  provided  in  the  policy  as  follows :  "  *  And  no 
claim  shall  be  made  under  the  policy  when  the   death  or  injury  may 
have  happened  in  consequence  of  voluntary  exposure  to  unnecessary 
danger,  or  while  the  insured  was,  or  in  consequence  of  his  having 
been  under  the  influence  of  intoxicating  drinks,  or  while  engaged  in 
or  in  consequence  of  any  unlawful  act;*  and  said  defendant  will 
show  and  prove,  upon  the  trial  of  said  cause,  that  William  Utter, 
the  assured  named  in  said  policy,  was  a  soldier  in  the  army  of  the 
United  States,  and  while  so  engaged,  on  or  about  the  twenty-eighth 
day  of  March,  1880,  deserted  and  fled  from  his  post  and  command; 
and  while  being  a  deserter,  and  endeavoring  to  avoid  capture  as  a 
deserter,  and  being  returned  to  the  army  authorities,  and  while 
seeking  to  escape  arrest  as  a  deserter,  was  shot  and  killed.    And  said 
defendant  will  also  show  that,  at  the  time  said  Willianr  Utter  re- 
ceived the  injury  which  resulted  in  his  death,  he  was  intoxicated; 
and  also  that  such  injury  was  received  in  consequence  of  his  having 
been  under  the  influence  of  intoxicating  drinks.    And  defendant  will 
also  show  that  the  death  of  said  Williun  Utter  happened  in  conse- 
quence of  his  voluntary  exposure  to  unnecessary  danger,  and  in  con- 
sequence of  his  unlawful  act,  in  that,  being  a  soldier  in  the  army  of 
the  United  States,  he  became  and  was  a  deserter  therefrom  on  or 
about  the  28th  day  of  March,  1880,  thereby  subjecting  himself  to 
pursuit  and  attempted  capture,  and  the  danger  and  peril  attending 
the  same,  and  thereby  being  engaged  in  an  unlawful  act;  and  while 
being  such  deserter,  and  while  attempting  to  escape  capture,  and 
thus  exposing  himself  to  unnecessary  danger  and  peril,  and  while 
thus  engaged  in  an  unlawful  act,  the  said  William  Utter  was  shot 
and  killed  by  an  officer  who  was  endeavoring  to  arrest  him  as  a  de- 
serter, and  from  whom  said  Utter  was  seeking  to  escape.    The  de- 
fendant will  show  also  that  the  said  William  Utter  was  killed  while 
engaged  in  an  unlawful  act,  and  also  in  consequence  of  an  unlawful 
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act,  within  the  meaning  of  said  policy,  in  that  he  did  commit  an  as- 
sault upon  one  J.  A.  Berry,  by  pointing  directly  at  him  (said  Berry) 
a  pistol  in  a  threatening  manner,  and  so  as  to  induce  in  the  mind  of 
said  Berry  the  belief  that  he  intended  to  fire,  and  that  he  (said 
Berry)  was  in  danger,  and  thereupon,  in  consequence  of  said  act  of 
Utter,  said  Berry  shot  and  killed  him." 

The  policy  also  contained  the  following  clause,  which  becomes  ma- 
terial in  the  discussion  of  the  case  as  it  stands  in  this  court :  "  And 
this  insurance  shall  not  be  held  to  extend  to  disappearances,  nor  to 
any  case  of  death  or  personal  injury,  unless  the  claimant  under  this 
policy  shall  establish,  by  direct  and  positive  proof,  that  the  said 
death  or  personal  injury  was  caused  by  external  violence  and  acci- 
dental means,  and  was  not  the  result  of  design,  either  on  the  part  of 
the  deceased  or  of  any  other  person/' 

Upon  the  trial,  at  the  close  of  the  testimony,  the  circuit  judge  di- 
rected a  verdict  ior  the  defendant  The  jury  rendered  such  verdict, 
and  judgment  passed  thereon  for  the  defendant. 

Utter  was  killed  in  a  house  of  ill  fame  in  Los  Angeles,  by  a  pistol- 
shot  fired  by  one  Berry,  a  deputy  sheriff  of  Los  Angeles  County.  It 
seems  th^t  the  captain  of  the  company  to  which  Utter  belonged 
learned  of  his  whereabouts,  and  telegraphed  to  the  sheriff  a  descrip- 
tion of  Utter,  stating  that  he  was  a  deserter.  This  telegram  was 
shown  to  Beny,  and  he  was  instructed  by  the  under-sheriff  to  arrest 
Utter.  Berry,  without  any  other  warrant,  process,  or  other  author- 
ity, went  to  this  house  where  Utter  was,  and  shot  and  instantly  killed 
him.  The  facts  as  to  the  killing  are  conflicting,  as  stated  by  the 
different  witnesses. 

George  Branagan,  who  testifies  on  behalf  of  the  plaintiff,  says  that 
Utter,  John  H.  Sheehan,  and  himself  were  in  the  house  together, 
sitting  in  a  room  used  as  a  kitchen,  talking  together.  Utter  said  a 
policeman  was  after  him.  After  they  had  sat  there  some  five  or  ten 
minutes,  some  one  came  to  the  front  door  and  rapped  very  loud. 
The  door  was  locked.  There  was  a  door  of  the  kitchen  opening  out 
on  an  alley-way  that  ran  into  the  street.  Some  one  came  and  rapped 
at  that  door,  and  then  stopped.  The  noise  stopped  a  little  while. 
Perhaps  a  minute  afterwards  Utter  got  up  and  opened  the  door.  A 
shot  was  fired,  and  he  fell.  Then  one  Berry  came  through  the  door 
with  his  pistol  in  his  hand;  pointed  the  pistol  at  Sheehan,  and  told 
him  to  throw  up  his  hands  ;  saying  to  him,  "  I  believe  you  are  Billy 
Utter."  Sheehan  replied,  "  No;  you've  killed  your  man."  The  door 
through  which  Utter  was  shot  opened  on  the  inside  of  the  room,  and 
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ttimed  on  its  hinges  to  the  right,  so  that  it  was  impossible  almost 
for  one  at  the  same  time  to  use  any  weapon.  "  The  shot  was  fired 
as  soon  as  the  door  was  opened  wide  enough  to  allow  Utter  to  poke 
his  head  arotind,  and  look  out. "  Branagan  did  not  hear  anything 
spoken,  either  by  Berry  or  Utter  at  the  time.  Had  anything  been 
said,  thinks  he  would  have  heard  it.  Utter  was  shot  in  the  head. 
He  was  not  under  the  influence  of  intoxicating  liquors,  and  Brana- 
gan did  not  see  any  revolver  in  his  hand  when  he  was  shot 

Berry  testified  on  the  part  of  the  defendant  that  he  was  deputy 
sheriff  of  Los  Angeles  (bounty;  that  on  February  12,  1881,  he  re- 
ceived instructions  from  the  under-sheriflf  to' arrest  William,  Utter. 
He  had  no  warrant  or  other  writ,  and  no  complaint  had  been  lodged 
against  Utter.  Had  no  authority  except  the  underHsherifTs  instruc- 
tions, and  a  telegram  he  had  seen,  the  substance  of  which  was  to  ar- 
rest Utter,  he  thinks,  for  being  a  deserter;  that,  on  receipt  of 
telegram,  he  asked  Jeflf.  Thomson  to  go  with  him.  They  found  Ut- 
ter in  a  house  of  ill  fame  on  Los  Angeles  Street,  in  Los  Angeles, 
California.  Witness  looked  through  the  blind  into  the  room,  and 
saw  Utter  and  another  man  in  a  room.  He  then  sent  Bottelle,  a 
man  who  was  with  witness,  to  arm  himself.  While  he  was  gone,  a 
woman  came  out  of  the  house,  and  ordered  witness  ofil  He  refused 
to  go,  but  followed  her  into  the  house.  When  he  got  to  the  room 
where  he  had  seen  Utter,  there  was  no  one  in  it  Heard  a  noise  in 
an  adjoining  room,  and  tried  to  enter  that  room,  but  the  door  was 
locked.  He  then  heard  a  noise  as  of  a  door  opening  on  the  outside, 
and  passed  out,  and  was  approaching  an  outside  door,  when  the 
door  opened,  and  Utter  appeared.  Witness  told  him,  in  substance, 
— he  cannot  remember  the  exact  language, — to  throw  up  his  hands; 
that  he  (witness)  was  an  officer,  and  arrested  him.  The  moment 
that  he  presented  his  pistol  and  spoke  to  him.  Utter  stepped  back  a 
step,  and  raised  his  pistol,  pointing  it  at  witness.  Witness  fired,  and 
Utter  fell  The  moment  the  door  opened,  witness  commanded  him 
to  throw  up  his  hands,  and  there  was  no  other  conversation.  Ut- 
ter did  not  speak.  '*  Don't  know  whether  his  revolver  was  cocked 
or  not;  but  considered  his  action  threatening  and  dangerous.  It 
was  between  8  and  9  o'clock  in  the  evening.  Branagan  and  another 
party  were  in  the  house  with  Utter.  I  knew  Utter  by  sight.  I  rec- 
ognized him  when  I  saw  him.  I  spoke  as  soon  as  the  door  opened, 
disclosing  him." 

Three  other  witnesses,  who  did  not  see  the  shooting,  testified  that 
they  each  came  there  shortly  after,  and  saw  a  pistol  lying  on  the 
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floor  beside  the  body  of  Utter.  The  plaintiff  also  introduced  evi- 
dence tending  to  show  that  Utter  was  partially  deaf,  so  that  bis 
hearing  was  materially  afiEected;  that  neither  his  father  nor  mother 
consented  to  his  enlistment,  and  that  the  father,  at  the  time  of  the 
killing,  was  engaged  in  measures  to  obtain  his  release  from  the 
service. 

Upon  this  testimony,  which  is  here  substantially  given,  the  court 
below  based  its  opinion  "  that  the  injury  was  a  pistol-shot  wound, 
and  the  firing  of  the  pistol  was  not  accidental,  but  designed  by  the 
firing  party,  and  that  the  policy  was  not  intended  to  insure  against 
murder  or  willful  killing  of  any  kind,  but  intended  to  insure  against 
ordinary  accidental  means  alone, — what  we  properly  know  as  acci- 
dental" It  is  true,  as  the  court  below  said,  that  there  is  no  dispute 
with  regard  to  the  fact  that  the  officer  intended  to  shoot,  and  in- 
tended to  inflict  bodily  injury  upon  some  person.  The  officer  de- 
poses that  he  knew  it  was  Utter  when  he  fired,  but  the  evidence  of 
Branagan  tends  very  strongly  to  show  that  he  did  not  know  it  was 
Utter  he  had  shot,  and,  after  he  came  into  the  room,  thought  Sheehan 
was  Utter,  until  informed  by  the  latter  that  he  "  had  killed  his  man.'' 

It  is  claimed  by  the  counsel  for  the  plaintiff  that  the  "design" 
mentioned  in  the  policy  must  be  considered  as  a  design  to  kill  Ut- 
ter, and  that  there  was  evidence  in  the  case  sufficient  to  go  to  the 
jury,  tending  to  show  that  the  act  that  caused  the  death  of  Utter 
was  not  done  with  the  design  of  killing  him.  In  other  words,  if 
Berry  went  to  the  house  where  Utter  was,  not  with  the  intention  of 
killing  him,  but  for  the  purpose  of  arresting  him,  and  when  the  door 
was  opened,  by  reason  of  Utter's  drawing  a  pistol,  or  any  other 
cause,  he  fired,  not  knowing  it  was  Utter,  although  the  death  of  Ut- 
ter was  caused  thereby,  and  Berry  meant  to  kill  whoever  it  was,  it 
cannot  be  held  that  the  death  of  Utter  was  caused  by  design;  that, 
when  the  design  was  to  kill,  it  must  also  be  a  design  to  Ull  Utter, 
then  formed  in  the  mind,  and  intentionally  carried  out  by  the  act. 

If  a  person  should  draw  a  pistol  in  a  crowded  street,  and  deliber- 
ately fire  the  same,  with  the  intent  of  killing  some  one,  or  with  a 
reckless  disregard  of  human  life,  and  a  person  was  killed  or 
wounded,  would  such  killing  or  wounding  be  an  accident,  in  the 
meaning  of  this  policy,  or  would  it  be  by  the  design  referred  to 
therein  ?  There  would  undoubtedly  be  a  design  to  kill  or  wound 
some  one,  but  no  design  to  kill  or  wound  the  particular  person  in- 
jured. Suppose  that,  for  the  purposes  of  plunder,  persons  arrange 
to  throw  a  passenger  train  off  a  railroad  track,  knowing  that  such 
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act  is  liable  to  kill  or  injure  some  one,  but  having  no  malice  against 
any  indiyidual  thereon,  or  any  design  to  kill  any  particular  person, 
and  the  train  is  deraQed,  and  the  assured  killed,  can  it  be  said  that 
his  death  was  not  accidental,  under  this  policy,  but  by  the  design  of 
some  person  ?  The  argument  may  be  earned  further.  Suppose  one 
fires  a  pistol  in  the  air.  He  fires  by  design,  but  does  not  intend  to 
kill  any  one.  The  shot  strikes  the  assured,  and  kiUs  him.  The  act 
which  causes  the  death — ^the  shooting  of  the  pistol — is  designed,  and 
therefore  not  accidental,  but  the  killing  is  certainly  accidental,  and 
not  designed.  If  the  pistol  is  fired  at  one  man,  and  hits  another,  is 
it  any  less  accidental,  as  far  as  the  person  hit  is  concerned,  to  the 
mind  of  the  person  who  does  the  shooting  ?  And,  if  the  shot  is 
fired  at  the  assured  in  the  belief  that  he  is  another  man,  is  not  the 
character  of  the  act  the  same  ?  If  one  designedly  roll  a  stone  down  a 
mountain  side  with  no  intent  to  injure  any  one,  and  in  its  course  it 
crush  a  man,  it  is  an  accident  If  it  were  purposely  rolled  down  to 
crush  one  man,  and  it  is  deflected  from  the  course  intended,  and  it 
kiUs  another,  is  it  not  equally  an  acddent?  The  design  or  purpose 
was  not  to  kill  the  one  injured,  because  it  was  intended  to  kill  an- 
other, and  not  him.  The  criminal  intent  of  the  one  putting  the 
stone  in  motion  may  render  him  guilty,  and  responsible  [for  the  act- 
ual result,  though  not  intended;  yet  the  death  of  the  person  thus 
killed  must  be  considered,  as  for  as  he  is  concerned,  an  accident,  as 
his  death  was  not  intended  by  any  one. 

It  seems  to  me  that  the  Resign  intended  by  the  terms  of  this  pol- 
icy must  be  the  design  that  intended  the  actual  result  accom- 
plished, and  not  the  design  of  the  act  itself,  which  act  resulted  in 
the  killing  of  one  contrary  to  the  design  of  the  act  If,  when 
Berry  fired  this  shot,  he  did  not  know  the  man  he  fired  at  was  Ut- 
ter, and  did  not  intend  to  kill  Utter,  it  cannot  be  said  that  Utter 
lost  his  life  by  the  design  of  Berry.  Nor  can  it  be  held,  as  a  mat- 
ter of  law,  that  Utter  was  engaged  in  an  unlawful  act,  within  the 
meaning  of  this  policy.  If  he  had  been  shot  in  the  act  of  deserting, 
this  claim  might  be  made  with  some  reason  and  propriety,  but  such 
was  not  the  case  here.  Neither  was  he  shot  because  he  was  a 
deserter,  nor  because  he  was  in  a  house  of  ill  fame.  He  was  shot, 
if  Berry  is  to  be  believed,  because  he  did  not  throw  up  his  hands 
when  commanded  to,  and  was  in  the  act  of  drawing  a  pistol.  He 
was  killed,  if  Branagan  is  to  be  believed,  without  provocation,  and 
in  a  wanton  and  murderous  manner,  as  soon  as  his  head  appeared 
in  the  door.    Whether  he  was  doing  anything  unlawful  at  the  time 
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of  the  shooting  was  also  a  question  for  the  jury,  to  be  determined 
by  them  under  all  the  circumstances  of  the  case. 

If,  on  being  refused  admittance  after  rapping  on  the  door,  the 
officer  had  fired  through  the  door,  and  killed  Utter,  it  could  not  be 
claimed  that  Utter  was  killed  by  design,  or  because  he  was  engaged 
in  any  unlawful  act ;  nor  if  Berry  fired  at  the  first  head  he  saw 
poked  out  of  the  door,  not  knowing  or  caring  who  it  was,  can  it  be 
held  that  the  death  was  by  design  against  Utter,  or  in  conse- 
quence of  any  unlawful  act  on  his  part.  The  clauses  in  the  policy 
requiring  direct  and  positive  proof  that  the  death  was  caused  by 
external  violence  and  accidental  means,  and  was  not  the  result  of 
design,  either  on  the  part  of  insured  or  of  any  other  person,  cannot 
be  allowed  to  govern  the  courts  in  cases  of  this  kind.  The  intent 
of  Berry  is  locked  within  his  own  breast,  and  can  be  only  deter- 
mined by  his  own  evidence,  or  the  inferences  to  be  drawn  from  his 
acts,  which  latter  would  be  in  the  nature  of  circumstantial  proof, 
If  Berry  himself  had  been  killed,  it  would  have  been  impossible,  by 
"  direct  and  positive  proof,"  to  show  what  his  real  design  was,  and 
it  would  also  be  manifestly  against  the  policy  of  the  law,  and  dia- 
metrically opposed  to  justice,  to  allow  his  own  testimony  of  his 
motives,  however  imsatisfactory  it  might  be,  to  be  controlling, 
when  all  the  facts  of  his  actions  and  language  at  the  time  contra- 
dicted his  positive  assertions  of  his  intent  upon  the  trial  If  this 
clause  can  be  allowed  to  stand,  any  person  accidentally  killed,  when 
no  one  is  by,  is  debarred  from  the  benefit  of  his  insurance.  Cir- 
cumstances may  plainly  and  almost  certainly  indicate  that  he  was 
killed  by  accident,  and  yet  no  positive  and  direct  proof  can  be  fur- 
nished. If  an  accident  happen  upon  a  railroad  by  the  fault  of  one 
of  its  employes,  who  is  killed  by  the  accident,  his  design  in  causing 
such  accident  cannot  be  shown  by  direct  and  positive  proof,  and 
the  beneficiaries  of  an  assured  person  killed  by  such  accident  can- 
not recover.  The  design  of  the  person  responsible  for  the  killing 
can  in  no  case  be  directly  and  positively  proven  except  by  his  own 
evidence  or  admissions. 

Courts  will  not  permit  the  course  of  justice,  upon  trials  before 
them,  to  be  stipulated  or  contracted  in  such  manner  as  to  defeat 
the  ends  to  be  subserved  by  such  trials.  The  parties  to  the  con- 
tract cannot  agree  to  oust  tiie  courts  of  jurisdiction  over  such  con- 
tract The  operation  of  this  clause,  requiring  direct  and  positive 
proof,  in  many  cases  would,  in  effect,  preclude  the  court  from  juris- 
diction and  bar  recovery.    If  they  can  make  this  agreement,  they 
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can  also  stipulate  that  the  evidence  must  come  from  certain  per- 
sons, or  make  any  agreement  they  see  fit,  controlling  and  directing 
the  course  of  proceeding  upon  the  trial.  They  may  contract  in  re- 
lation to  a  condition  precedent  before  bringing  .suit,  or  in  relation 
to  anything  going  to  the  remedy,  but  not  to  the  right  of  recovery 
itself  :  Wood,  Ins.,  750.  Circumstantial  evidence  is  regarded  by 
the  law  as  competent  to  prove  any  given  fact ;  and  sometimes  it  is 
as  cogent  and  irresistible  as  direct  and  positive  testimony.  The 
case  should  have  been  submitted  to  the  jury.  The  ''  design  "  men- 
tioned in  the  policy  must  be  considered  a  design  on  the  part  of 
Berry  to  kill  Utter ;  and  if,  at  the  time  he  fired  the'  pistol-shot,  he 
did  not  intend  to  kill  Utter,  or  did  not  know  that  the  man  he  was 
shooting  was  Utter,  there  is  nothing  in  the  present  record  to  pre- 
vent a  recovery  by  the  plaintiff. 

When  a  stipulation  or  exception  to  a  policy  of  insurance,  emanat- 
ing from  the  insurers,  is  capable  of  two  meanings,  the  one  is  to  be 
adopted  which  is  the  most  favorable  to  the  assured :  May,  Ins., 
§§  174, 175;  Wood,  Ins.,  140, 147;  Allen  vs.  Insurance  Co.,  85  N.  Y., 
473. 

There  was  evidence  in  the  case  having  a  tendency  to  show  that 
Berry  did  not  intend  to  kill  Utter,  and  did  not  know  that  the  per- 
son he  had  killed  was  Utt^r  until  after  the  shooting. 

The  judgment,  therefore,  in  my  opinion,  should  be  reversed,  and 
a  new  trial  granted,  with  costs  of  this  court  to  plaintiff.  The  other 
justices  concurred. 


Digitized  by  LjOOQ IC 


640  Bepvrt  of  Decisions.  [JA 


SUPREME  COURT  OF  IOWA. 


Appeal  from  Circuit   Court,  PciUc  County. 


DAVIDSON 

V8. 

HAWKEYE  INS.  CO.* 

After  the  issue  of  the  policy,  the  insnred  entered  into  a  written  contr^^  ^^d 
L.,  by  which  the  latter  agreed  to  pay  |400  for  the  property,  |50  hei^  ^^t 
down  and  the  balance  to  oe  in  six  payments.    The  contract  piondf^  ^^^t 
if  L.  should  promptly  make  all  the  payments,  the  insured  and  the  ^  ^^d 
should  execute  a  deed,  but  that  time  was  of  the  essence  of  the  contrft^^  bot- 
any failure  in  payment  should  avoid  it,  and  any  payments  made  ^'^rty 
felted.    L.  entered  into  possession  under  the  agreement,  and  the  V^^^tS 
was  burned  before  the  first  deferred  payment  became  due.    Tn©  V  ^©ix- 
provided  that  it  should  be  void  in  case  the  property  should  be  sold  ^* 
veyed  without  consent. 

Hdd,  That  there  had  been  a  sale  which  worked  a  forfeiture. 

GuTHBiE  &  Malt,  for  AppdlarU, 

Phillips  &  Day,  for  Appellee.  ^ 

Adams,  ^'^^ 

1.  The  court  gave  a  peremptory  instruction  to  render  a  "^^^Lji 
for  the  defendant  The  plaintiff  assigns  as  error  the  giving  at  ^  ^^ 
instruction.  The  instruction  was  given  upon  the  theorv  th^**  .^ 
pleadings  and  evidence  showed  conclusively  that  the  plainti^  ^^ 
lated  the  policy,  and  forfeited  his  rights  thereunder,  before  tb^  -jj. 
The  policy  contained  a  condition  against  selling,  conveying,  ^^  ^ 
cumbrancing  the  property.  The  defendant  contended  tbi^^  i^ 
plaintiff  violated  the  condition  by  entering  into  a  contract  of^^-^ 

*  DedBton  rendered,  liaroh  19, 1887. 
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by  which  contract  the  plaintiff  took  possession,  and  the  defendant 
received  a  part  of  the  purchase-money,  and  retained  the  legal  title, 
which  was  to  be  conveyed  upon  the  payment  of  the  balance.  The 
making  of  such  contract  is  not  denied.  The  plaintiff,  however,  de- 
nies that  the  contract  was  of  such  a  character  as  to  constitute  a 
completed  sale. 

The  building  insured  was  a  dwelling-house,  situated  upon  a  small 
&rm  in  Polk  County.  After  the  policy  was  issued,  to  wit,  in  March, 
1885,  the  plaintiff  and  one  Lint  entered  into  a  written  contract 
whereby  Lint  was  to  pay  the  plaintiff  for  the  same  $400,  of  which 
$50  was  to  be  paid  down,  and  the  balance  in  six  payments,  the  first 
one  of  which  was  to  be  made  January  1, 1886.  Lint  took  possession 
under  the  contract,  and  leased  the  farm  to  his  son,  who  cultivated 
it,  and  occupied  the  house  as  a  dwelling  until  it  was  destroyed  by 
-  fire.  The  contract  of  sale  provided  that,  if  Lint  should  promptly 
make  all  the  payments  called  for  by  the  contract,  the  plaintiff  would 
execute  to  him  a  deed  of  warranty  to  the  land,  but  that  time  should 
be  regarded  as  of  the  essence  of  the  contract,  and  that,  if  Lint 
should  fail  to  make  any  payment  at  the  time  stipulated,  the  con- 
tract should  be  void,  and  any  payments  made  should  be  forfeited. 
Before  the  first  deferred  payment  became  due,  the  insured  property 
was  destroyed. 

The  precise  language  of  that  portion  of  the  policy  which  is  al- 
leged to  have  been  violated,  is  in  these  words  *:  "  In  case  any  such 
property  shall  be  sold,  conveyed,  or  incumbered  *  *  *  without 
the  written  ^consent  of  this  company  is  obtained,  "^  ^  *  this 
policy  shall  immediately  thereafter  be  null  and  void."  It  is  manifest 
from  the  above  that  the  policy  contemplated  that  there  might  be  a 
sale  without  a  conveyance.  The  provision  is  the  same  as  if  the 
word  "  or  "  had  been  expressed  between  the  words  ''  sold  "  and 
"  conveyed,"  and  as  if  the  poUcy  read :  "  In  case  any  such  property 
shall  be  sold  or  conveyed,"  etc.  In  either  case  the  policy  would  be 
void.  We  come,  then,  to  the  question  as  to  whether,  where  one 
party  binds  himself  imconditionally  to  pay  a  certain  price  for  a  piece 
of  real  estate,  and  takes  possession  under  the  contract,  and  the  other 
party  binds  himself  to  convey  the  real  estate  upon  the  payments 
being  made,  and  nothing  remains  to  be  done  but  for  the  party  tak- 
ing possession  to  make  the  payments,  and  for  the  other  to  make  the 
deed,  such  contract  constitutes  a  sale  of  the  real  estate,  within  the 
meaning  of  the  policy.  In  answer  to  this  question  we  have  to  say 
that  we  think  it  does. 
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Lint  was  the  real  owner  of  the  house  that  was  burned.  The  loss 
was  his  loss.  The  plaintiff  lost  nothing,  unless  he  needed  the  house 
for  security.  If  Lint  is  responsible,  or  the  property,  without  the 
house,  is  sufficient  security  for  the  balance  of  the  purchase-money, 
the  plaintiff's  claim  can  be  collected,  and  he  will  have  all  that  he 
would  have  had  if  the  house  had  not  been  burned.  If  he  is  allowed 
to  collect  the  insurance,  and  the. purchase-money  both,  he  will  profit 
by  the  destruction  of  the  property.  That  the  insured  shall  not  by 
his  own  voluntary  act  come  to  have  an  interest  in  the  destruction  of 
the  insured  property  is  forbidden,  not  only  by  public  policy,  but  by 
all  the  maxims  of  insurance,  and  is  precisely  what  this  defendant  at- 
tempted to  guard  against.  If  the  contract  had  been  of  that  nature 
that  the  loss  of  the  house  fell  upon  the  plaintiff  as  owner,  and 
not  upon  Lint,  the  case  would  be  entirely  different  We  can 
suppose  a  case  where  the  owner  of*  insured  property  makes  a  con- 
tract for  the  sale  of  it,  but  has  not  made  a  conveyance  of  the  prop- 
erty, nor  deUvery  of  possession,  but  has  retained  control,  and  while 
under  his  control  and  care  the  property  is  destroyed  by  fire,  and  the 
seller  cannot  complete  the  contract  by  making  such  delivery  as  the 
contract  contemplates,  then  the  loss  of  the  property  would  fall  upon 
him,  notwithstanding  his  contract,  and  for  the  reason  that  he  is  not 
able  to  carry  it  out,  and  it  might  well  be  said  in  such  case  that  there 
was  no  sale  within  the  meaning  of  the  policy. 

The  plaintiff  rehes,  in  part,  upon  the  fact  that  in  the  contract  time 
was  made  of  the  essence  of  the  contract.  But  that  was  a  mere  pro- 
vision for  its  termination.  The  seller  might  elect  to«reclaim  the 
property  if  the  buyer  failed  to  pay  promptly  as  he  stipulated;  but, 
while  the  contract  subsisted,  it  appears  to  us  that  the  relation  which 
each  party  sustained  to  the  property  was  not  different  from  what  it 
would  have  been  if  the  contract  had  been  drawn  without  the  provis- 
ion as  to  forfeiture  if  the  payments  were  not  made  upon  the  day 
they  feU  due.  Until  forfeiture,  Lint  was  the  owner  of  the  property, 
in  the  sense  that  the  loss  of  the  house  must  fall  upon  him. 

The  plaintiff  cites  Eempton  vs.  State  In&  Co.  (62  Iowa,  83,  17  N. 
W.  Bep.),  and  several  other  casea  But  those  cases  all  differ  from 
the  case  at  bar.  In  those  cases  something  yet  remained  to  be  done 
by  the  vendor  in  addition  to  the  execution  of  the^deed. 

We  are  aware  that  reasoning  is  used  in  some  of  the  cases  wiiich 
might  seem  to  support  the  plaintiff's  position.  Take  the  case  of 
Tumbull  vs.  Portage  Mut  Ins.  Co.,  12  Ohio,  814  In  that  case  the 
court  said :  "  This  case'  turns  mainly  on  the  question  as  to  whether 
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the  plaintifib  had  an  inBurable  interest  in  the  premises  insured  at 
the  time  the  loss  occurred."  Now,  it  is  not  to  be  denied  that  any 
vendor  of  real  estate  who  has  not  received  full  payment,  and  retains 
the  legal  title  for  security,  has  an  insurable  interest  But  it  does 
not  follow,  we  think,  that  there  cannot  be  a  sale  of  real  estate  where 
the  legal  title  has  not  been  conveyed,  and  &  part  of  the  purchase  Re- 
mains unpaid.  The  very  theory  that  the  vendor  who  retains  the 
legal  title  with  a  right  to  enforce  the  payment  of  the  purchase- 
money  holds  the  legal  title  for  security  is  based  upon  the  idea  that 
there  has  been  a  sale;  and  in  such  cases  it  is  manifest  that  a  loss  by 
fire  must  fall  upon  the  purchaser  as  owner,  and  affects  the  seller 
only  as  it  impairs  his  security.  The  seller  may,  indeed,  have  an  in- 
surable interest,  but  his  interest  is  substantially  that  of  a  mortgagee, 
which  is  quite  different  from  a  proprietary  interest  Different  rates 
are  charged;  and  in  case  of  the  insurance  of  a  mortgage-interest, 
and  payment  to  the  mortgagee  of  a  loss,  a  right  of  subrogation  ac- 
crues to  the  company  to  the  extent  of  the  amount  paid.  The  law 
will  not  allow  an  insured  mortgagee  to  be  subjected  to  the  tempta- 
tion that  he  would  be  subjected  to  if  he  had  a  right  to  collect  his  in- 
surance, and  at  the  same  time  to  collect  and  hold  his  whole  mortgage- 
debt  besides. 

There  is  a  fundamental  and  vicious  error  in  the  doctrine  con- 
tended for  by  the  plaintiff  He  would  collect  the  insurance  upon  the. 
theory  that  there  has  been  no  sale,  and  would  collect  his  purchase- 
money  upon  a  theory  which  is  just  the  reverse.  If  the  doctrine  for 
which  he  contends  is  correct,  he  would  be  able  to  collect  the  full 
amount  of  his  pohcy,  though  only  a  single  dollar  of  the  purchase- 
money  remained  unpaid. 

2.  The  plaintifi  assigns  as  error  the  exclusion  of  certain  evidence. 
He  offered  to  prove  that  only  a  part  of  the  payment  was  made, 
which,  by  the  terms  of  the  contract,  was  to  be  paid  at  the  time  it 
should  take  effect  The  court  excluded  the  evidence  as  immaterial. 
It  was,  of  course,  the  right  of  the  plaintiff  to  insist  upon  the  whole 
of  that  payment^  or  that  the  contract  should  not  take  effect  But 
the  contract  provided  that  time  was  of  the  essence  of  the  agreement, 
and  that  all  payments  made  might  be  forfeited  if  the  buyer  made 
any  de&ult  Now,  the  plaintiff  could  not  be  allowed  to  accept  par- 
tial payment,  and  say  at  the  same  time  that»  the  payment  being 
partial,  the  contract  is  void,  and  the  partial  payment  thus  made  is 
forfeited.  The  very  act  of  accepting  partial  payment  was  a  waiver 
of  strict  performance  as  to  the  balance  of  that  payment    No  other 
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theory  woTild  consist  with  good  fiuth.  The  acceptance,  to  be  sore, 
was  not  a  waiver  of  the  payment  of  the  balance,  and  the  plaintiff, 
unless  there  was  an  agreement  to  the  contrary,  might  probably  de- 
mand it  at  any  time.  But,  after  accepting  partial  payment,  we 
think  that  the  plaintiff  should  have  demanded  the  balance  before 
he  could  properly  claim  that  Lint  was  in  default  We  think  that 
the  contract  took  effect,  and  that  the  contract,  together  with  the  de- 
livery of  possession,  constituted  a  sale. 

3.  The  plaintiff  assigned  as  error  the  exclusion  of  other  evidence. 
He  offered  to  show  that  before  the  loss  the  parties  had  abandoned 
the  contract,  but  the  court  excluded  the  evidence  as  immaterial  If 
the  policy  had  been  forfeited  by  the  making  of  the  contract,  we  do 
not  think  that  we  could  hold  that  it  would  be  waived  by  an  abandon- 
ment of  the  contract  Suppose  that  the  plaintiff  had  forfeited  the 
policy  by  a  sale  and  conveyance,  no  one  would,  we  think,  claim  that 
the  policy  would  be  revived  by  a  repurchase  and  reconveyance.  Yet 
the  principle  involved  would  be  the  same. 

We  see  no  error  in  the  ruling  of  the  circuit  court    Affirmed. 

Reed,  J.  (dissenting). 

The  contract  between  plaintiff  and  Lint  was  an  executory  agree- 
ment for  the  sale  and  conveyance  of  the  property.  Plaintiff  was 
bound,  upon  the  strict  performance  by  Lint  of  his  undertaking,  to 
convey  the  land.  But  a  failure  by  the  latter  to  pay  any  install- 
ment of  the  purchase-price  at  the  stipulated  time  would  work  a 
forfeiture  of  all  interest  in  the  land,  as  well  as  of  all  sums  paid 
under  the  contract;  and  the  agreement  provided  that  upon  sudi 
failure  the  vendee  would  surrender  possession  of  the  premises. 
What  was  the  extent  of  the  right  and  interest  acquired  by  Lint  un- 
der this  contract  ?  I  think  he  did  not  acquire  the  ownership  of  the 
property,  but  the  right  acquired  was  the  right  to  be  invested  with 
the  ownership  when  he  performed  his  undertakings  in  the  con- 
tract Until  that  was  done,  both  the  title  and  ownership  remained 
in  plaintiff;  for,  by  the  terms  of  the  agreement,  Lint  would  be  en- 
titled to  be  invested  with  the  property  only  upon  a  strict  perform- 
ance of  its  condition,  and  upon  his  failure  to  perform  any  of  them, 
nothing  further  was  required  to  be  done  for  the  establishment  of  a 
perfect  right  in  plaintiff.  Now^  what  the  parties  provided  against 
by  the  claim  in  the  policy  quoted  in  the  majority  opinion  was  such 
disposition  of  the  property  as  would  divest  the  plaintiff  of  the  title 
and  ownership  of  it;  and  the  uniform  holding  of  the  authorities  is 
that  the  policy  is  not  defeated,  under  a  provision  to  that  effect,  by 
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an  executory  contract  for  the  sale  of  the  property :  Hill  vs.  Cum- 
berland Valley  IVL.  P.  Co.,  69  Pa.  Si,  474;  Insurance  Co.  vs.  Upde- 
graflf,  21  Pa.  St,  513;  Insurance  Co.  vs.  Stewart,  19  Pa.  Si,  45; 
Trumbull  v&  Insurance  Co.,  12  Ohio,  305;  Browning  vs.  Insurance 
Co.,  71  N.  Y.,  508;  Washington  Ins.  Co.  va  Kelly,  32  Md.,  421; 
Kempton  vs.  State  Ins.  Co.,  62  Iowa,  83,  17  N.  W.  Rep.,  194; 
Wood,  Ins.,  §  329;  May,  Ins.,  §  267. 

In  Kempton  vs.  State  Ins.  Co.  it  was  held  that  the  policy  which, 
contained  a  provision  similar  to  that  in  question  was  not  defeated 
by  a  contract  for  the  sale  of  the  property.  The  only  difference 
between  that  case  and  this  lies  in  the  fact  that  the  purchaser  in 
that  was  not  entitled  to  the  possession  of  the  property  until  cer- 
tain payments  were  made,  and  the  vended  was  in  possession  at  the 
time  of  the  loss,  while  in  this  the  purchaser  was  in  possession  when 
the  fire  occurred.  But  that  is  not  material  The  ground  of  the 
holding  in  that  case  is  that  the  insured  was  not  divested  of  the 
owner^p  of  the  property  by  the  contract,  and  that  is  the  case  here. 

In  my  judgment,  the  holding  of  the  majority  is  in  conflict  with 
that  case,  as  well  as  with  the  current  of  authorities  on  the  subject. 


VOL.  XVI.-85. . 
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SUPEEME    COUBT    OF  PENNSTLVAVIA 


Error  to  Common  Fleas,  Somerf^et  County, 


GEKMAN-AMEMCAN  INS.  CO. . 

vs.  i 

HOCKINa*  \ 


A  policy  of  fire  insurance  which  permitted  concurrent  insurance  provided 
that,  in  case  of  loss,  immediate  notice  should  be  given  the  company,  and 
as  soon  thereafter  as  possible,  proof  thereof,  under  oath,  settine  forth,  inter 
alia,  the  amount  of  other  insurance,  the  actual  value  of  the  property 
burned,  and  containing  a  plan  and  specification  of  the  building.  The  in- 
sured, by  the  terms  of  the  policy,  was  entitled  to  recover  no  greater  pro- 
portion of  the  loss  than  the  amount  of  the  policy  should  bear  to  the 
whole  amount  of  insurance.  The  loss  was  to  be  paid  sixty  days  after  due 
notice  and  proofs  of  the  same  were  given  the  company,  unless  the  property 
be  replaced,  or  the  company  give  notice  of  its  intention  to  rebuild  or  repair 
the  damaged  premises.  The  building  covered  by  the  policy  was  totally 
destroyed  by  nre,  and  notice  was  immediately  given  the  company.  More 
than  two  months  after  the  fire  the  secretary  of  the  company  requested 
from  the  insured  more  specific  proofs  of  loss,  and  about  a  month  there- 
after these  were  furnished,  but  without  plans  or  specifications.  Suit  was 
brought  on  the  policy  twenty  days  after  the  proofs  were  furnished.  Heldj 
That  under  the  conditions  of  the  policy,  the  company  was  entitled  to  the 
full  proofs  as  a  prerequisite  of  payment,  and  that,  as  the  company  had 
sixty  days  after  the  proofs  were  furnished  to  pay  or  rebuild,  the  suit  was 
prematurely  brought.  « 

Assumpsit  by  George  H.  Hockmg  against  the  German-American 
Insurance  Company  of  Pennsylvania  upon  a  policy  of  fire  insurance 
for  $1,000.  The  facts  are  fully  stated  in  the  opinion.  Verdict  for 
plaintiff,  $1,100.66,  and  judgment  thereon;  whereupon  defendant 
took  this  writ 

*  Decision  rendered,  March  7,  1887.— From  Atlantic  Reporter, 
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W.  H.  KooNTZ,  for  Plaintiff  in  Error, 

The  conditions  attached  to  a  policy  are  binding  on  the  parties: 
Fire  Ass'n  Trustees  vs.  Williamson,  26  Pa.  Si,  196;  Desilver  vs.  In- 
surance Co.,  88  Pa.  St.,  131;  Kensington  Nat  Bank  vs.  Yerkes,  86 
Pa.  St.,  227.  This  is  not  a  valued-policy:  May,  Ins.,  27;  Cox  vs. 
Insurance  Co.,  45  Amer.  Dec,  771 ;  Insurance  Co.  vs.  Mitchell,  48 
Pa.  St.,  372.  The  suit  was  prematurely  brought:  Camberling  vs. 
McCa]l,  2  Yeates,  281;  Kimball  vs.  Insurance  Co.,  8  Bosw.,  495; 
Bryant  v&  Insurance  Co.,  6  Pick.,  131;  Hatton  vs.  Insurance  Co., 
7  U.  C.  C.  P.,  555;  Davis  vs.  Davis,  49  Me.,  282;  Insurance  Ass'n  vs. 
Evans,  13  Wkly.  Notes  Cas.,  203. 

CoPFROTH  &  BuppEL,  foT  Defendant  in  Error. 

As  the  loss  was  total,  and  the  company  was  so  notified  imme- 
diately affcer  the  fire,  further  notice  was  unnecessary:  Insurance 
Co.  vs.  SchoUenberger,  44  Pa.  Si,  262;  Insurance  Co.  vs.  Moyer,  97 
Pa.  St.,  441;  Insurance  Co.  vs.  Davis,  98  Pa.  Si,  280;  Insurance  Co. 
vs.  Dougherty,  102  Pa.  St.,  568.  The  proofe  of  loss  were  a  substan- 
tial compliance  with  the  policy:  Assurance  Co.  vs.  Ackerman,  2 
Penny.,  145;  Hall  vs.  Insurance  Co.,  3  Phila.,  332;  Insurance  Co.  vs. 
Morriu,  13  Wkly.  Notes  Cas.,  345;  Insurance  Co.  vs.  Cusick,  16 
Wkly.  Notes  Cas.,  136;  Insurance  Co.  vs.  Schreffler,  42  Pa.  Si,  188. 
Defendant  resisted  the  claim  on  grounds  independent  of  the  ques- 
tion of  the  suit  having  been  prematurely  brought,  and  therefore 
that  defense  should  not  avail  now:  Insurance  Co.  vs.  Moyer,  97  Pa. 
Si,  449;  Insurance  Co.  vs.  Meckes,  10  Wkly.  Notes  Caa,  306. 

Clabe,  J.  . 
On  the  third  December,  1884,  the  German-American  Insurance 
Company  of  Pennsylvania  issued  a  policy  of  fire  insurance  to  George 
H.  Hocking,  in  the  sum  of  $1,000,  "  on  his  two-story,  frame,  tin-roof 
building,  occupied  for  mercantile  purposes  and  family  residence, 
situate  on  west  side  of  Centre  Street,  Myersdale,  Pennsylvania,"  etc.; 
*'  the  company  covenanting  to  make  good  unto  the  assured  all  loss, 
not  exceeding  in  amount  the  sum  insured,  as  should  happen  to  the 
premises  from  fire,  from  the  twenty-ninth  November,  1884,  to  the 
twenty-ninth  November,  1885;"  ''the  amount  of  loss  or  damage  to 
be  estimated  according  to  the  actual  cash  value  of  the  property  at 
the  time  of  the  loss,  and  to  be  paid  sixty  days  after  due  notice  and 
proofe  of  the  same  shall  have  been  made  by  the  assured,  and  re- 
ceived at  this  office,  in  accordance  with  the  terms  and  provisions  of 
this  policy,  unless  the  property  be  replaced,  or  the  company  has 
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given  notice  of  its  intention  to  rebuild  or  repair  the  damaged  prem- 
ises." By  a  further  proyision  of  the  policy,  concurrent  insurance 
was  permitted;  and  the  insured,  in  case  of  loss,  was  entitled  to 
recover  no  greater  proportion  of  the  loss  than  the  amount  of  the 
policy  now  in  suit  should  bear  to  the  whole  amount  of  the  existing 
insurance.  The  insured,  at  the  time  of  the  loss,  held  concurrent  in- 
surance to  the  amount  of  $3,000.  The  tenth  condition  of  the  policy 
required  that  persons  having  a  claim  under  it  should  give  immediate 
notice  thereof  to  the  company,  and  as  soon  thereafter  as  possible 
render  a  particular  account  and  proof  thereof,  signed  and  sworn  to 
by  them,  setting  forth — ^Pirst,  a  copy  of  the  vmtten  portion  of  tte 
policy,  etc.;  second,  the  amount  of  other  insurance,  etc.;  third,  the 
actual  value  of  the  property  burned,  etc.;  fourth,  the  ownership,  etc. ; 
fifth,  for  what  purpose  it  was  used,  etc. ;  sixth,  if  the  claim  be  for  a 
loss  on  a  building  burned,  he  shall  furnish  a  plan  and  specification 
of  the  building  destroyed,  etc. ;  seventh,  the  date  of  lihe  loss,  etc. ; 
and,  eighth,  how  the  fire  originated. 

On  the  fourth  December,  1884,  the  building  was  totally  destroyed 
by  fire,  and  the  next  morning  the  company  received  notice  of  a  total 
loss.  The  building  was  worth  from  $4,200  to  $5,000.  Proofs  were 
not  furnished  until  March  28, 1885.  The  suit  was  brought  on  the 
seventeenth  April,  1885.  The  company  contend  that  the  plaintiff 
below  did  not  comply  with  the  tenth  condition  of  the  policy  in  two 
essential  particulars:  First,  he  did  not  furnish  proofs  of  loss  as  soon 
as  required;  and,  second,  that  the  proofs,  which  were  furnished 
did  not  contain  a  plan  and  specificatioii  of  the  building  de- 
stroyed, and  therefore  that  the  plaintiff  cannot  recover,  or,  at  the 
least,  the  suit  was  prematurely  brought  The  plaintiff  below,  in 
reply  to  these  several  matters  of  defense,  says — ^First,  that,  as  the 
loss  was  total,  the  notice,  which  was  given  immediately  after  the  fire, 
was  sufficient;  and,  second,  that  the  company  accepted  the  proofs 
which  were  furnished  without  objection,  thereby  waiving  the  matters 
which  were  omitted  therein,  and  therefore,  assuming  the  original 
notice  of  the  fire  to  have  been  sufficient,  the  suit  was  brought  more 
than  sixty  days  thereafter,  and  cannot  be  abated  on  that  ground. 

In  support  of  the  first  proposition  the  plaintiff  below  cites  Lycom- 
ing Ins.  Go.  vs.  Schollenberger,  44  Pa.  St.,  259.  In  that  case  one  of 
the  conditions  of  the  policy  was  that,  in  the  event  of  loss,  notice 
should  be  given  forthwith,  and  a  particular  statement  of  the  loss 
should  be  furnished  to  the  company  within  thirty  days.  The  sub- 
ject of  insurance  was  a  coal-breaker.     It  was  insured  in  a  sum  not 
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exceeding  $2,500,  and  the  loss  was  total  A  notice  was  forthwith 
forwarded  to  the  company,  giving  the  number  of  the  policy,  the 
amount  of  the  insurance  secured  thereby,  and  stating  that  "  the 
coal-breaker  was  burnt  down "  on  that  day.  Id  the  decision  of 
that  case  the  court  treated  the  notice  as  a  substantial  compliance 
with  the  conditions  of  the  policy.  "This  was  as  particular  a  state- 
ment," says  Mr.  Justice  Thompson,  "  as  could  be  given.  The  sub- 
ject of  insurance  was  a  single  structure.  The  amount  to  be  paid  for 
it,  in  case  of  loss,  was  fixed  and  referred  to,  and  it  was  reported  as  a 
total  loss;  the  particular  statement  required  would  have  contained 
but  this,  in  substance,  if  it  had  been  made."  To  the  same  effect 
are  the  cases  of  Farmers'  Mut  Ins.  Co.  ys.  Moyer,  97  Pa.  St,  441; 
Home  Ins.  Co.  vs.  Dayis,  98  Pa.  Si,  280;  Pennsylvania  Fire  Ins.  Co- 
vs.  Dougherty,  102  Pa.  St.,  568;  Susquehanna  Ins.  Co.  va  Staats,  id., 
529;  Same  vs.  Cusick,  16  Wldy.  Notes  Cas.,  133.  In  all  these  caaes 
it  was  held  that  a  particular  statement  or  an  account  of  the  several 
items  of  a  loss  could  not,  in  the  nature  of  the  case,  have  been  in- 
tended where  there  was  only  a  single  subject  of  insurance,  and  the 
loss  was  total;  that  such  a  statement  was  obviously  only  meant  to  be 
furnished  when  there  was  a  loss  of  several  distinct  items  of  insured 
property,  or  when  the  loss' was  partial  only. 

But  it  win  be  observed  that  the  policy  in  suit  required  that  certain 
specific  matters  shaU  be  stated  to  the  company,  under  oath,  which 
by  its  special  provisions  are  as  essential,  in  the  ascertainment  of  the 
extent  of  the  company's  liability,  where  there  is  but  a  single  subject 
insured,  and  a  total  loss,  as  the  particular  statement  is  where  there 
are  numerous  subjects,  or  the  loss  partial.  By  the  express  terms  of 
the  policy,  concurrent  insurance  was  permitted,  and  the  insured,  in 
case  of  loss,  was  entitled  to  recover  no  greater  proportion  of  the  loss 
than  the  amount  of  the  policy  bore  to  the  whole  amount  of  the  ex- 
isting insurance;  and  the  second  clause  of  the  tenth  condition  of  the 
policy  thereupon  provides  that  the  assured,  in  his  particular  account 
of  the  loss,  shall  set  forth  the  *'  other  insurance,  if  any,  on  same 
property,  or  any  portion  thereof,  with  copies  of  the  written  portion 
of  each  policy,  and  indorsements  thereon."  Another  of  the  terms  of 
the  policy  is  that  the  property  destroyed  may  be  replaced  or  re- 
built, or  the  damaged  premises  may  be  repaired,  and  therefore  the 
sixth  clause  of  the  same  condition  provides  that  "  if  the  claim  be 
for  the  loss  on  a  building,  the  assured  ijhall  furnish  a  plan  and  speci- 
fication "  thereol 
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The  clauses  quoted  illustrate  the  distinction  which  we  think  may 
be  drawn  fairly  between  the  cases  cited,  and  relied  upon  by  the  de- 
fendants in  error,  and  the  present  case.  It  must  be  conceded  that 
these  clauses  have  especial  application  to  a  case  like  this.  By  the 
terms  of  this  policy,  concurrent  insurance  was  expressly  permitted, 
and  at  the  time  of  the  fire  actually  existed,  to  the  amount  of 
$3,000.  True,  the  loss  is  estimated  at  $4,000  and  upwards.  But 
how  was  the  company  to  know  what  was  the  amount  of  the  concur- 
rent insurance,  or  that  the  whole  amount  of  the  insurance  did  not 
exceed  the  total  loss  ?  In  order,  therefore,  that  the  company  might 
ac<5urately  ascertain  the  amount  of  their  liability,  under  the  policy, 
it  was  important  that  they  should  be  furnished  with  what  they  had 
expressly  provided  for, — a  statement  of  the  amount  of  the  other 
insurance.  And,  further,  that  the  company  might  intelligently  exer- 
cise the  option  to  rebuild,  it  was  equally  important  that  they  should 
have,  what  it  was  the  undoubted  duty  of  the  assured  to  supply,  the 
plans  and  specifications  of  the  property  destroyed.  The  loss  was 
not  payable  for  sixty  days  after  such  statements  were  made  and  fur- 
nished to  the  company,  and  the  contract  was  accepted  expressly 
subject  to  the  performance  of  these  conditions  It  follows  that  no 
stiit  could  be  brought  until  the  conditions  were  complied  with,  nor 
for  sixty  days  thereafter,  which  time  the  company  reserved,  after 
the  extent  of  their  liability  could  be  determined  from  the  proofs 
either  to  pay  the  money,  or  to  give  notice  of  their  option  to  replace 
the  property. 

Proofs  were  made,  however,  and  furnished  to  the  company,  on  the 
twenty-eighth  March,  1885.  They  would  appear  to  have  been  fur- 
nished in  compliance  with  a  suggestion  from  the  secretary  of  the 
company,  in  writing,  dated  February  20, 1885,  in  which  he  calls  the 
attention  of  the  assured  to  condition  10  of  the  policy,  and  says: 
*'  As  soon  as  we  receive  the  necessary  proofs,  in  accordance  with  the 
requirements  of  our  policy,  we  can  determine  whether  we  owe  you 
anything,[and  if  so,  how  much."  The  sixty  days,  it  wiU  be  observed, 
had  then  fully  expired;  and  if  the  proofs  were  afterwards  promptly 
furnished,  or  within  a  reasonably  time,  in  compliance  with  the  sec- 
retary's suggestion  and  request,  we  think  the  company  might  well 
be  supposed  to  have  waived  the  previous  delay.  But  the  proofs 
which  were  furnished  did  not  contain  plans  and  specifications,  as 
required.  The  assured  does  state  therein  "that  he  will  furnish, 
whenever  required  by  the  said  company,  as  full  particulars  as  he 
can  as  to  the  construction  of  the  building  insured,  its  dimensions. 
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and  condition  at  the  time  of  said  fire,  and  such  additional  informa- 
tion as  shall  be  required  by  said  company  concerning  said  property; 
but,  notwithstanding  ihis  averment  of  his  willingness  so  to  do,  it  is 
nevertheless  true  that  he  did  not  furnish  the  plans  and  specifications, 
as  it  was  his  plain  duty  to  do.  On  receipt  of  these  defective  proofe, 
therefore,  the  company  had  the  undoubted  right  to  adhere  to  the  re- 
quirements of  the  policy,  and  to  reject  the  proofs,  with  notification  to 
the  assured,  or  return  them  for  amendment,  but  the  company  weis  not 
bound  to  reject  the  proofs.  The  condition  of  the  policy  was  inserted 
for  the  benefit  of  the  company,  and  it  was  competent  for  the  com- 
pany to  waive  its  provisions.  The  information  necessary  for  the  ex- 
ercise of  the  option  might  be  obtained  elsewhere.  But  it  is  plain 
that  the  company  had  sixty  days  after  the  proofs  as  made  were  fur- 
nished, or  after  the  making  of  the  amended  proofii,  as  the  case 
may  be,  in  which  to  decide  whether  they  would  rebuild  or  pay  the 
money. 

The  proofs  were  furnished,  as  we  have  said,  on  the  twenty-eighth 
March,  1885t  and  suit  was  brought  on  the  seventeenth  April,  there- 
after. In  this  interval  the  proofs  remained  with  the  company.  No 
objection  was  made  either  to  the  form  or  substance  thereof.  It  was 
not  until  August  24,  1885,  that  the  company  in  any  way  indicated 
their  disapproval.  It  cannot  be  doubted  that  the  proofs  were  in- 
tended as  a  substantial  compliance  with  the  conditions  of  the  policy. 
"  If  they  had  been  rejected,  and  notice  given  to  the  assured,  or  if 
they  had  been  returned,  with  the  reasons  for  non-acceptance,  more 
complete  proofs  would  doubtless  have  been  furnished;  the  assured 
having  averred  his  willingness  to  furnish  the  fullest  information  on 
this  point  *  whenever  required  by  the  company.' "  The  proofs  of  loss 
were  but  conditions  precedent  to  the  bringing  of  an  action,  and  not 
of  the  insurance,  and  we  think,  under  the  circumstances,  it  might 
well  be  inferred  that  the  company  had  waived  the  production  of  the 
plans  and  specifications.  But  this  would  not  deprive  the  company 
of  the  time  stipulated  in  which  to  obtain  the  information  elsewhere. 
They  had  sixty  days  in  which  to  decide,  and  the  suit,  having  been 
brought  within  that  time,  was  premature.  The  alias  summons  was, 
of  course,  but  a  continuance  of  the  original 

The  judgment  is  reversed. 
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Appeal  from  Circuit  Court,  Brown  County, 


CATON 

DWELLING-HOUSE  mS.  CO.  OP  BOSTON,  MASS.*  J 

A  Jury  found  that  the  insured  knowingly  and  intentionally  overstated  the 
amount  of  loss  in  his  proofs,  but  not  with  intent  to  deceive  or  defraud. 

Heldt  That  such  overstatement  was  no  defense  to  the  action  under  the  Wis- 
consin valued-policy  law  which  allows  the*  amount  insured  to  be  taken  as 
the  measure  of  damages. 

Where  the  proofs  required  the  certificate  of  the  nearest  magistrate, 

Hddy  That  the  certificate  of  a  notarv  is  not  a  compliance,  but  \t&  acceptance 
and  retention  without  objection  is  a  waiver  of  the  defect. 

An  answer  admitted  for  a  particular  purpose  only  cannot  be  used  for  ai^ 
other  purpose. 

Vboman  &  Sale,  for  Respondent, 

Ellis,  Gbeen  &  Merbill,  for  Appellant,  - 

Orton,  J. 

The  defenses  to  this  action  on  the  policy  of  insurance,  set  up  in 
the  answer,  are  as  follows:  (1)  That  the  fire  and  loss  occurred  or 
were  caused  by  the  willful  act  and  procurement  of  the  plaintiff;  (2) 
that  the  plaintiff  fraudulently  concealed  the  fact  that  the  building 
or  dwelling-house  to  be  insured  was  and  had  been  used  as  a  cooper- 
shop;  (3)  that  the  plaintiff  in  his  proofe  of  loss  fraudulently  over- 
estimated the  value  of  the  property  insured;  and  (4)  that  there  was 
not  annexed  to  the  proofs  of  loss  the  certificate  of  a  magistrate 
nearest  to  said  fire,  as  required  by  the  policy.  The  first  and  second 
defenses  were  negatived  by  the  findings  of  the  jurj%  and  such  find- 
ings were  clearly  warranted  by  the  evidence.  As  to  the  third 
defense,  the  jury  found  that  the  plaintiff  ''  knowingly  and  intention- 

•  Decision  rendered,  March  22, 1887. 
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ally  stated  in  the  proofs  of  loss  the  amount  of  loss  and  damage  greater 
than  it  actually  was,"  but  ''not  with  intent  to  deceive  or  defraud 
the  defendant"  *  It  is  ingeniously  argued  by  the  learned  counsel  of 
the  appellant  that,  these  findings  being  contradictory,  the  first  shall 
prevail,  and  the  second  be  rejected.  Why  not  reverse  the  proposi- 
tion, and  reject  the  first,  by  the  rule  that  a  later  statute  repeals  an 
earlier  one,  or  the  last  judgment  reconsiders  and  reverses  or  over- 
rules a  former  one  ?  But  are  these  two  findings  repugnant  to  each 
other?  It  is  plausibly  argued  by  the'leamed  counsel  that  knowingly 
and  intentionally  stating  the  amount  of  the  loss  greater  than  it 
actually  was  must  have  been  with  intent  to  deceive  or  defraud. 
The  jury  may  have  thought  that  the  first  finding  (which  was  pre- 
vioudy  prepared  for  them  by  the  court  or  counsel)  meant  that  the 
plaintiff  knowingly  and  intentionally  stated  the  amount  of  the  loss, 
which  they  now  found,  to  be  greater  than  it  actually  was;  in  other 
words,  that  such  statement  of  the  amount  was  his  best  and  honest 
judgment,  but  it  was  greater  than  it  actually  was.  The  language  is 
peculiar.  It  would  not  seem  to  mean  that  the  plaintiff  knowingly 
and  intentionally  overestimated  the  value  of  the  property  or  the 
amount  of  the  los&  But  be  this  as  it  may,  the  first  finding  on  this 
question  comes  short  of  such  a  fraud  as  affected  the  validity  of  the 
policy,  or  the  plaintiff's  right  to  the  stipulated  amount  to  be  paid  in 
case  of  totfd  loss.  The  policy  covered  the  building  and  its  contents, 
and  the  controversy  is  mainly  concerning  the  building  alone,  which 
was  totally  destroyed  by  the  fire.  In  such  a  case  the  actual  amount 
of  the  loss  was  immaterial,  by  virtue  of  the  statute  (section  1,943, 
Bev.  St.),  which  provides  that  the  amount  of  insurance  written  in  the 
policy  on  the  real  property  destroyed  "  shall  be  taken  conclusively 
to  be  the  true  value  of  the  property  when  insured,  and  the  true 
amount  of  loss  and  measure  of  damages  when  destroyed."  In  view 
of  this  statute  (chapter  347,  Laws  1874),  it  was  held  in  Thompson 
va.  Si  Louis  In&  Co.  (43  Wis.,  462),  that  the  complaint  Deed  not  state 
the  value  of  the  property  when  it  was  destroyed;  and  in  Beilly  vs. 
Insurance  Co.,  (id.  449),  that  a  defense  in  the  answer  that  the  value  of 
the  property  destroyed  was  less  than  that  stated  in  the  policy  could 
not  prevail  against  fchis  statute;  and  in  Bammessel  vs.  Insurance 
Co.  (id.,  463),  where  the  policy  contained  a  provision  that ''  all  fraud, 
or  attempt  at  fraud,  by  false  swearing  or  otherwise,  should  cause  a 
forfeiture  of  aU  claim  under  the  policy,  that  such  a  defense,  in  re- 
apect  to  the  value  of  the  property  when  destroyed,  could  not  be 
made.    In  these  cases,  the  chief  justice,  in  his  opinions,  considered 
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every  view  which  could  even  plausibly  be  taken  against  the  full  effect 
of  the  statute,  and  reviewed  the  authorities  claimed  to  have  force 
against  its  application,  and  the  question  should  have  been  taken  as 
settled  and  disposed  of  during  the  existence  of  the  statute. 

It  is  not  perceived  how  the  company  could  have  been  influenced 
by  any  such  overestimate  to  settle  or  compromise,  or  not  .to  settle 
or  compromise,  the  claim  for  the  insurance  so  fixed  conclusively  by 
the  statute ;  for  in  no  case  could  the  company  be  compelled  to  pay 
more,  or  could  the  insured  be  induced  thereby  to  receive  less,  than 
the  amount  so  fixed  by  law.  In  this  case  the  agent  of  the  company 
required  of  the  insured  no  statement  whatever  previous  to  the 
issuing  of  the  policy,  and  he  made  his  own  examination  of  the 
property,  and  its  estimate  of  its  value.  The  authorities  cited  by 
the  learned  counsel  of  the  appellant  do  npt  seem  to  have  any  appli- 
cation to  this  case  under  our  statute;  and  the  circumstances  in 
which  such  an  issue  might  be  claimed  to  be  sometimes  material, 
notwithstanding  the  statute,  are  not  present  in  this  case.  This  de- 
fense, therefore,  cannot  prevail  under  any  construction  of  the  find- 
ing of  an  overestimated  of  the  value  or  loss. 

But,  within  this  defense,  it  is  contended  that  the  evidence  showed 
« the  .existence  of  a  $50  mortgage  upon  the  property  when  insured 
and  when  destroyed,  and  that  such  mortgage  was  not  mentioned  in 
the  proofs  of  loss,  but  fraudulently  concealed.  The  only  proof  of 
the  existence  of  any  such  mortgage,  or  the  particulars  thereof, 
appears  to  have  been  as  follows:  The  plaintiff  was  asked  on  cross- 
examination  as  a  witness  whether  ''there  was  a  mortgage  on  his 
house  at  the  time  of  the  insurance  and  of  the  fire."  This  question 
was  objected  to  by  plaintiff's  counsel,  and  the  judge  said:  "I  don't 
think  it  would  cut  any  figure  in  the  case."  The  counsel  of  the 
plaintiff  then  said :  "  I  will  withdraw  the  objection  to  its  not  being 
cross-examination  if  it  is  simply  to  be  admitted  as  to  the  motive  this 
man  had."  The  plaintiff  as  a  witness  thereupon  answered,  ''  Yes, 
sir."  It  was  then  stipulated  that  the  amount  of  the  mortgage  was 
$50,  dated  April  3,  1884,  from  T.  Cayon  to  Manuel  Brunette;  and 
the  witness  then  said:  "  There  was  a  mortgage  on  the  house  for  $60, 
with  10  per  cent  interest  from  the  date  of  the  note.  The  agreement 
between  [him]  and  Mr.  Brunette  was  that  the  interest  was  due 
when  the  mortgage  was  due,  and  that  was  two  years."  It  is  con- 
tended by  the  learned  counsel  of  the  respondent  that  this  evidence 
of  the  mortgage  was  limited  in  its  effect  to  the  motive  of  the 
plaintiff  on  the  charge  of  his  having  burned  the  building,  and  that 
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the  eyidence,  having  been  received  for  this  specific  purpose,^  cannot 
be  used  for  any  other  purpose  in  the  case.  It  would  seem,  from  the 
strong  intimation  of  the  court  that  the  evidence  was  immaterial,  that 
it  would  have  been  rejected  for  all  purposes  had  not  the  plaintiff's 
counsel  withdrawn  his  objection  to  it,  upon  the  condition  that  it 
should  be  used  only  as  to  the  plaintiff's  motive  to  bum  the  building. 
When  the  evidence  was  received,  therefore,  it  was  received  for  that 
purpose  only.  In  such  case  the  rule  established  in  Hiles  vs.  Insur- 
ance Co.  (66  Wia,  586,  27  N.  W.  Rep.,  348)  would  seem  to  limit  the 
use  of  this  evidence  to  such  purpose.  This  was  an  affirmative  de- 
fense that  ought  to  have  been  set  out  in  the  answer  as  notice  to  the 
plaintiff.  It  not  having  been  disclosed  by  the  answer  or  otherwise, 
neither  the  court  nor  the  counsel  of  the  plaintiff  could  know  the 
object  of  the  evidence  or  its  materiality,  and  it  would  be  an  unwar- 
rantable surprise  to  now  treat  it  as  in  the  case  generally  and  for  all 
purposes  Had  not  the  fact  of  the  existence  of  this  mortgage  been 
so  limited  as  evidence,  and  had  the  plaintiff's  counsel  known  that  it 
would  be  used  to  diminish  the  loss,  or  to  show  a  fraudulent  con- 
cealment of  an  incumbrance,  perhaps  it  might  have  been  shown  that 
the  agent  of  the  company  knew  of  its  existence  before  the  insurance, 
or  some  other  rebutting  evidence  might  have  been  given  to  render 
the  fact  harmless  to  the  plaintiff.  But  it  is  sufficient  to  answer  the 
rule  that  this  evidence  was  so  conditionally  received.  The  plaintiff, 
as  the  insured  had  made  no  statements  or  representations  whatever 
as  to  incumbrances  on  the  property,  and  was  not  questioned  con- 
cerning any  before  the  policy  was  issued,  and  it  is  not  perceived 
how  this  $50  mortgage  could  ''cut  any  figure  in  the  case,"  as  stated 
by  the  learned  judge  before  whom  the  case  was  tried.  The  plaintiff, 
as  mortgagor,  in  this  State,  was  the  absolute  owner  of  the  property, 
and  had  an  insurable  interest,  to  the  extent  of  its  value,  not- 
withstanding the  mortgage,  as  we  understand  the  law:  May,  Ins. 
§§  82,  285,  and  case  cited  in  note  4.  But  this  we  do  not  positively 
decide,  for  we  do  not  think  the  question  arises  properly  in  this  case 
from  the  evidence  as  received. 

The  fourth  defense  consists  in  the  failure  of  the  plaintiff  to  furnish 
proofs  of  loss,  with  the  proper  certificate  of  a  magistrate  annexed,  as 
a  condition  precedent  to  a  recovery,  or  of  any  claim  due  or  payable. 
The  policy  required  the  ad^nired  to  "  furnish  and  annex  to  the  proofs  a 
certificate  of  a  magistrate  nearest  the  place  of  fire,  who  is  not  a  credi- 
tor or  relative  of  the  assured,  that  he  has  investigated  the  facts  of  the 
case,  and  that  the  claim  is  just  and  honest,"  and  provided  that  "  until 
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such  *  *  *  certificate  shall  be  furnished  '*'*'('  the  claim  shall  not 
be  due  or  payable."  The  certificate  annexed  to  the  proofs  of  loss 
was  that  of  L.  B.  Sale,  Esq.,  notary  public.  There  was  proof  that 
L.  B.  Sale,  Esq.,  was  not  the  nearest  magistrate  to  the  fire,  and  there 
was  no  proof  that  he  was.  But  the  first  and  paramount  objection  to 
the  certificate  consists  in  the  &ct  that  he  was  not  a  magistrate.  In 
the  narrower  sense  in  which  the  term  is  used,  and  in  which  it  must 
have  been  used  in  the  policy,  it  means  "  an  inferior  judicial  officer,  as 
a  justice  of  the  pea^e."  The  fact  that  the  officer  must  be  a  magis- 
trate nearest  the  place  of  the  fire  would  seem  to  indicate  that  a  jus- 
tice of  the  pleace  was  the  officer  intended;  for  his  office  and  place  of 
business  are  local  and  fixed,  and  he  is  one  of  a  class  of  magistrates. 
In  conmion  parlance,  a  justice  of  the  peace  is  a  magistrate,  and  is 
often  called  by  that  name.  Bouvier's  and  Eapalje  &  Lawrence's 
Law  Dictionaries  and  Webster's  Dictionary  agreed  upon  this  limited 
use  of  the  term.  The  president  of  the  United  States  and  governors 
of  the  States  are  called  magistrates,  but  they  are  chief  magistrates, 
and  of  course  not  intended.  One  thing  is  very  certain,  a  notary 
public  is  not  a  magistrate,  and  is  never  called  a  magistrate.  It  fol- 
lows, therefore,  that  the  proofs  of  loss  in  this  case  had  not  the 
proper  certificate  of  a  magistrate  annexed  to  them,  as  required  by 
the  policy.  The  proofs  of  loss,  otherwise  proper,  were  furnished  to 
the  company  in  proper  time,  and  were  kept  by  the  company  with- 
out objection  until  the  trial  If  they  were  defective  for  want  of  a 
proper  certificate,  they  should  have  been  returned  for  that  reason 
at  once,  so  that  the  proper  certificate  could  be  obtained.  Betain- 
ing  them  without  objection  constitutes  a  waiver  of  any  such  objec- 
tionable defects.  This  has  been  so  often  decided  by  this  court 
that  we  need  not  look  elsewhere  for  authority:  Warner  vs.  Peoria 
Ins.  Co.,  14  Wis.,  318;  Killips  vs.  Putnam  Ins.  Co.,  28  Wis.,  480; 
O'Conner  vs.  Hartford  Ins.  Co.,  31  Wis.,  165;  Badger  vs.  Glens 
Falls  Ins.  Co.,  49  Wis.,  389,  5  N.  W.  Rep.,  845;  Badger  vs.  Phoenix 
Ins.  Co.,  49  Wis.,  896,  5  N.  W.  Rep.,  848.  The  learned  counsel  of 
the  appellant  seems  to  have  relied  upon  other  defects  in  the  certifi- 
cate which  were  not  known  to  the  company.  But  this  defect,  which 
is  paramount  and  palpable,  the  company  are  presumed  to  have 
known.  It  would  be  quite  immaterial  whether  Mr.  Sale,  the  notary, 
was  nearest  the  fire  or  not,  for  he  was  not 'a  magistrate. 

We  can  find  no  errors  in  the  record  which  ought  to  reverse  the 
judgment    The  judgment  of  the  circuit  court  is  affirmed. 
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l!rror  to  Common  Pleas,  Lehigh  County. 


SUSQUEHANNA  MUT.  FBEIE  INS.  CO.^ 

vs, 
GACKENBACH  and  Another.* 

When  the  charter  of  rnatual  inBarance  company  proyides  that,  in  an  action 
for  the  recover;^  of  assessments,  the  certificate  of  the  secretary  shall  be 
prima  facie  eyidence  of  the  assessment  and  amount  due,  the  burden  is 
on  the  defendant  to  show  that  the  assessment  is  invalid  for  fraud  or  gross 
mistake.  In  the  absence  of  such  provision  in  the  charter  or  in  the  statute 
relating  to  such  companies,  the  company  is  bound  to  prove  the  facts  es- 
tablishing the  claim. 

In  fixing  the  amounts  to  be  assessed  upon  the  members  for  losses  incurred  by  a 
mutual  insurance  company,  a  reasonable  amount  may  be  included  for  ex- 
penses and  insolvency  of  members.  If  the  plaintifif  in  an  action  to  recover 
an  assessment  proves  its  claim  without  showing  so  large  an  excess  in 
the  assessment  as  in  itself  satisfies  tbe  jury  of  fraud  or  gross  mistake,  it 
is  entitled  to  recover.  The  burden  of  showing  fraud  or  misconduct  is 
on  the  defendant  when  he  relies  on  that  as  a  defuse. 

Where  the  defendant  files  an  affidavit  under  the  Pennsylvania  act  of  May  1, 
1876,  §  56  (P.  L.  53),  the  plaintiff  is  bound  to  prove  its  claim  as  if  the 
statutory  provision  relative  to  the  certificate  had  not  been  enacted. 

By-laws  of  a  mutual  insurance  company  are  part  of  the  contract  of  insurance, 
and  the  directors  have  no  right  to  make  an  assessment  on  any  basis  other 
than  there  set  out. 

Where  an  assignment  of  error  raises  a  question  in  regard  to  the  ruling  of 
the  lower  court,  if  that  ruling  is  free  from  error  it  must  be  affirmed,  al- 
though the  court  gave  as  reasons  for  its  decision  grounds  other  than  the 
correct  one. 

Three  actions  of  assumpsit  bj  the  Susquehanna  Mutual  Fire  In- 
surance Company  against  Charles  W.  Okckenbach  and  George 
SeisloTe,  trading  as  Okckenbach  &  Seislove,  to  recover  the  amount 

*  Decision  rendered.  Mar.  21, 1887.~From  AUaniic  Reporter. 
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of  assessment  during  the  period  of  time  the  policy  of  defendants'  was 
in  force. 

On  March  17,  1879,  the  defendants  made  appUcation  for  a  policy 
of  insurance  in  the  company  plaintiff  for  $2,000,  policy  to  be  issued 
subject  to  the  conditions  contained  in  the  application,  and  the  con- 
stitution and  by-laws  of  the  company.  The  policy  was  issued  March 
19, 1879.  On  October  4, 1882,  the  policy  was  surrendered  to  the 
company  and  canceled.  By  the  terms  and  conditions  of  the  ap- 
plication and  policy,  and  the  constitution  and  by-laws  of  the  com- 
pany, the  insured  became  liable  to  assessments  for  losses  incurred 
by  the  company  during  the  period  of  time  their  policy  was  in  force. 
Losses  having  been  incurred,  the  board  of  directors  of  the  company 
made  four  assessments,  the  defendants'  assessment  being  No.  9,  $30; 
No.  10,  $20;  No.  11,  $57.50;  and  No.  12,  $40.  As  soon  as  these  as- 
sessments were  made,  notice  thereof  was  sent  the  defendants  in  ac- 
cordance with  the  provisions  of  the  by-laws  of  the  company,  and 
payment  demanded,  and,  on  the  defendants  refusing  to  pay,  these 
suits  were  brought.  Before  trial  the  defendants  filed  affidavits  under 
the  provisions  of  section  56  of  the  act  of  Assembly  of  May  1,  1876. 
At  the  trial  the  plaintiff  contended  that,  the  plaintiff  being  a  mutual 
insurance  company,  the  directors,  in  making  these  assessments, 
might  exercise  a  reasonable  discretion  in  fixing  the  amount  to  be 
raised,  and  that  the  assessments  so  made  were  presumed  not  to  be  ex- 
cessive until  the  contrary  was  shown;  that  the  burden  was  upon  the 
defendants  to  show  that  these  assessments  were  so  excessive  as  to  be 
evidence  of  fraud  or  gross  negligence;  that  there  was  no  evidence 
from  which  the  jury  could  find  that  these  assessments  were  exces- 
sive; and  that  under  all  the  evidence  the  verdicts  should  be  for  the 
plaintiff.  Points  to  this  effect  were  put  to  the  court,  and  the  court 
was  asked  to  so  instruct  the  jury.  The  court  negatived  these 
several  points.,  submitted  the  cases  to  the  jury,  and  instructed 
the  jury  that  the  burden  was  upon  the  plaintiff  to  show  that 
these  assessments  were  not  excessive  and  not  fraudulent  Ver- 
dict and  judgment  for  defendants,  whereupon  plaintiff  took  this 
writ. 

John  Rupp,  Thos.  B.  Metzgeb,  and  G.  W.  Van  Fosssn,  far  Plaintiff 
in  Error. 

Defendants  are  liable  for  these  assessments  under  their  pohcy: 
Insurance  Co.  vs.  Hartshome,  90  Pa.  Si,  465;  Akers  vs.  Hite,  94 
Pa.  St,  394;  Wilson  vs.  Insurance  Co.,  19  Pa.  Si,  372.    The  direct- 
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ors,  in  making  the  assessments,  may  include  an  allowance  for  ex- 
penses and  losses:  Eosenberger  vs.  Insurance  Co.,  87  Pa.  St.,  207; 
Jones  Ys.  Sisson,  6  Gray,  288.  Assessments  are  presumed  to  be 
fairly  made,  and  are  binding  until  fraud  or  gross  mistake  is  shown: 
Hummers  Appeal,  78  Pa.  Si,  320;  Buckley  vs.  Insurance  Co.,  92 
Pa.  Si,  501;  Bosenberger  vs.  Insurance  Co.,  supra. 

HENNiNaEB  &  Dewalt,  D.  D.  Bopzr,  and  Edwabd  Habyet,  for  De- 
fendants in  Error. 

Plaintiff  must  affirmatively  show  that  the  losses  have  been  incurred, 
and  that  the  assessments  are  legally  made:  May,  Ins.  (2d  Ed.), 
§  557;  Insurance  Co.  vs.  Gnse,  49  Mo.,  329;  Insurance  Co.  vs.  Schmdt, 
19  Iowa,  502;  Insurance  Co.  vs.  Fitzpatrick,  2  Gray,  279;  BUss,  Ins. 
(2d  Ed.),  §  428;  Thomas  vs.  Whallon,  31  Barb.,  172. 

Trunkey,  J. 

When  the  charter  of  a  mutual  insurance  company  provides  that, 
in  an  action  for  the  recovery  of  the  assessment,  the  certificate  of  the 
secretary  of  the  company  shall  be  prima  facie  evidence  of  the  as- 
sessment, and  the  amount  due,  the  burden  is  on  the  defendant  to 
show  that  the  assessment  is  invalid  for  fraud  or  gross  mistake:  In- 
surance Co.  vs.  Buckley,  83  Pa.  Si,  298;  Buckley  vs.  Insurance  Co., 
92  Pa.  Si,  501.  In  absence  of  such  provision  in  the  charter  or  in 
the  statute  relating  to  such  companies,  the  company  is  bound  to 
prove  the  facts  establishing  the  claim.  The  burden  was  on  the 
plaintiff  to  show  liabilities  which  made  an  assessment  necessary,  and 
that  it  was  made  according  to  the  terms  of  the  charter  and  by-laws. 
A  reasonable  amount  may  be  included  in  the  assessment  for  expenses, 
and  for  losses  likely  to  occur  by  reason  of  insolvency  of  members  of 
the  company.  If  the  plaintiff  proves  its  claim  without  showing  so 
large  an  excess  in  the  assessment  as  in  itself  satisfies  the  jury  of 
fraud  or  gross  mistake,  it  is  entitled  to  recover,  unless  the  defendant 
adduces  evidence  of  matter  which  defeats  the  action.  There  is  no 
presumption  that  the  officers  committed  fraud  or  gross  mistake;  the 
presumption  is  that  they  acted  honestly,  and  with  reasonable  skill. 
The  burden  of  showing  fraud  or  misconduct  is  on  the  defendant  when 
he  relies  upon  that  as  a  defense:  Bosenberger  v&  Insurance  Co., 
87  Pa.  Si,  207. 

The  affidavit  filed  by  the  defendant  precluded  the  use  by  the 
plaintiff  of  the  certificate  as  evidence,  and  the  plaintiff  was  bound 
to  prove  its  daim  as  if  the  statutory  provision  relative  to  the  certif- 
icate had  not  been  enacted.      The  learned  judge  of  the  common 
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pleas  charged  that  the  asBessment  had  been  shown  to  be  legal,  and 
that  the  plaintiff  "  must  prove  that  there  were  losses  for  which  the 
company  was  liable,  and  must  then  show  that  an  assessment  was 
made,  and  that  the  defendants'  share  of  the  losses  thus  sought  to  be 
provided  for  in  the  assessment  was  their  just  share/'  In  accord  with 
that  instruction  were  the  plaintiff's  first  and  second  points,  and  thej 
ought  to  have  been  affirmed.  They  are  as  follows:  "First.  The 
board  of  directors  of  a  mutual  insurance  company,  in  making  assess- 
ments, may  exercise  a  reasonable  discretion  in  fixing  the  amount 
to  be  raised,  and  an  assessment  so  made  is  presumed  not  to  be 
excessive  until  the  contrary  is  shown.  Second.  The  burden  is  upon 
the  defendants  in  these  cases  to  show  that  the  assessments  for  which 
these  suits  are  brought  are  so  excessive  as  to  be  in  themselves  evi-- 
dence  of  fraud  or  gross  negligence." 

If  it  was  the  misfortune  of  the  plaintiff,  in  the  attempt  to  establish 
its  claim,  to  put  in  evidence  a  fact  which  would  defeat  recovery,  that 
does  not  change  the  law  of  evidence.  The  defendant  may  avail  of  that 
fact,  or  evidence  tending  to  show  it;  but  whatever  the  evidence  re- 
lied on  to  establish  fraud,  or  other  matter  affirmed  to  defeat  the 
claim,  the  burden  is  on  the  defendant  The  presumption  that  the 
officers  whose  duty  it  was  to  make  tue  assessment  acted  with  due 
care  and  fidelity  stands  until  overcome  by  sufficient  proof.  The  rule 
is  the  same  where  the  defendant  relies  on  the  testimony  on  part  of 
the  plaintiff  as  when  upon  his  own. 

None  of  the  remaining  assigiunents  of  error,  except  the  tenth, 
need  be  remarked;  for  there  is  no  error  in  the  instructions  therein 
complained  of  save  that  resulting  from  the  refusal  of  the  plaintiff's 
first  and  second  points.  The  tenth  assignment  is  to  the  ruling  of 
tl^e  court  that  the  action  No.  153  was  not  supported  by  any  evi- 
dence. One  of  the  by-laws  provides' "  that  all  members  whose  poh- 
cies  are  in  force  at  the  time  the  assessment  may  be  declared,  shall  be 
liable  to  assessment  for  all  losses  adjusted  properly  and  unpaid;  and 
all  other  liabilities  then  existing  against  the  company  shall  be  sub- 
ject to  abatement  as  hereinafter  specified.  All  members  whose  poli- 
cies have  expired,  and  are  not  in  force  at  the  time  such  assessment 
is  declared,  shall  nevertheless  be  hable  to  assessment  for  all  unpaid 
losses  and  other  liabilities  which  existed  at  the  time  of  the  expira- 
tion of  such  policy  or  policies,  pro  rata  with  those  then  in  force,  and 
the  amount  thus  ascertained  and  levied  upon  such  policies  to  be  de- 
ducted from  the  gross  amount  of  liabilities  of  the  company,  for  which 
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such  assessment  is  to  be  made,  and  the  balance  of  liabilities  remain- 
ing to  be  assessed  upon  the  policies  then  in  force." 

This  by-law  is  part  of  the  contract  of  insurance,  and  plainly  desig- 
nates what  members  are  liable  to  be  assessed  for  losses  at  the  time  the 
assessment  may  be  declared.  All  are  liable  whose  policies  are  in 
force,  and  all  are  liable  whose  policies  have  expired  for  unpaid 
losses  which  existed  at  the  time  of  the  expiration.  It  is  competent 
for  the  members  to  so  contract,  and  the  directors  have  no  right  to 
make  an  assessment  on  another  basis.  Decisions  in  cases  where  the 
contract  contained  no  similar  provision  do  not  apply.  Were  this  by- 
law not  in  the  contract,  the  authorities  cited  by  the  plaintiff  would 
sustain  the  contention  that  members  are  liable  *'  to  assessments  for  the 
payment  of  all  losses  and  debts  incurred  by  the  company  during  the 
time  their  policy  was  in  force,  but  not  for  any  losses  or  liabilities 
incurred  either  before  they  obtained  their  policy,  or  after  its  expira- 
tion or  cancellation."  The  plaintiff  concedes  that  the  policies  in 
force  at  the  time  the  assessment  was  declared  which  were  not  in 
force  at  the  time  the  losses  and  liabilities  were  incurred,  were  not 
included  in  the  assessments.  Its  secretary,  called  to  prove  the  claim, 
testified  that  there  were  a  large  number  of  such  poUcies,  and  that 
they  were  not  included.  It  follows  that  assessment  No.  9  was  invalid, 
and  that  the  court  rightly  ruled  that  the  plaintiff  could  not  recover. 

^rhe  ruling  may  have  been  based  on  other  grounds ;  yet,  being  free 
of  error,  it  must  be  affirmed.  In  effect,  the  jury  were  instructed 
that  the  plaintiff  had  failed  to  adduce  evidence  to  establish  its 
daim.  That  the  court  erred  in  refusing  the  plaintiff's  first  and 
second  points  as  propositions  did  the  plaintiff  no  injury ;  for  the 
court  could  properly  have  ordered  a  nonsuit,  or  have  directed  a  ver- 
dict for  the  defendant,  without  answering  any  proposition. 

In  two  of  the  cases  no  assignment  of  error  raises  the  question 
whether  the  plaintiff's  evidence  was  sufficient  to  submit  to  the  jury. 
The  defendants  urge  that,  if  it  be  conceded  that  the  court  erred 
in  answering  the  plaintiff's  points,  it  does .  not  follow  that  the 
judgment  should  be  reversed.  But  no  precedent  is  cited  for  going 
outside  the  assignments  which  must  be  sustained  for  a  cause  to 
ground  a  refusal  of  reversal.  Where  an  assignment  reveals  a  fatal 
defect  in  the  case  of  the  plaintiff  in  error,  he  shows  cause  for  affirm- 
ance of  the  judgment 

Judgment  affirmed  No.  153,  January  term,  1885.  In  each  of 
the  other  causes,  judgment  reversed, .  and  venire  facias  de  novo 
awarded. 

VOL.  XVI.-36. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Pleas  of  Berks  County. 

GRANT'S   ADlVONISTRATORSk 

vs. 

KLINE.* 

G.  was  indebted  to  his  brother-in-law,  K.,  to  the  amount  of  $743.56,  and  took 
out  a  policy  for  $3,000  for  the  benefit  of  E.,  the  latter  paying  the  premiums 
and  the  transaction  being  in  good  faith. 

Held,  That  the  disproportion  between  the  amount  of  the  policy  and  the  debt 
was  not  so  great  as  to  make  it  a  wagering  contract,  and  E.  hariu^  received 
the  amount  of  the  policy,  the  administrators  of  G.  were  not  entitled  to  re- 
cover from  him  the  excess  above  the  actual  indebtedness. 

Held,  That  a  declaration  by  G.  that  he  had  given  K.  a  policy  on  his  life,  and 
that  after  his  death  he  could  realize  what  G.  had  got  from  him,  was  not 
conclusive  that  the  policy  was  intended  simply  as  a  collateral  security. 

iStatenient  of  Case. 

A  certificate  of  membership  was  issued  by  the  U.  B.  Mutual  Aid 
Society  to  Bertolet  Gbrant  for  $3,000  for  the  benefit  of  his  brother- 
in-^law  and  creditor,  Jacob  Kline.  XJx>on  the  death  of  the  insured  in 
the  following  year  the  amount  of  the  certificate,  less  the  society's 
discount  of  $200,  was  paid  to  Kline,  and  this  suit  was  brought  by 
the  administrators  of  Grant  to  recover  the  excess  above  any  in- 
debtedness of  Grant  to  Kline  on  the  ground  that  the  disproportion 
was  so  great  between  the  debt  and  sum  insured  as  to  make  it  a 
wagering  contract  Kline  proved  that  the  transaction  was  in  good 
faith,  and  that  Grant  was  indebted  to  him  on  a  judgment,  promissory 

*  Opinion  fltod,  March  21, 1887. 
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note,  tf&d  for  premiums  on  abandoned  policies  to  the  amount  of 
$743.56. 

Messrs.  Bichabd  L.  Jones  and  Adam  H.  Schmehl,  for  Plaintiff  in 
Error. 

Messrs.  J.  H.  Jacobs,  Hembt  C.  G.  Bebeb,  and  H.  P.  Ebiseb,  Contra. 

Paxson,  J. 

The  second  assignment  presents  the  controlling  point  in  this  case. 
It  alleges  that  the  court  below  erred  in  not  afiSrming  the  plaintiffs 
first  point.  The  point  was  as  follows:  ''  The  disproportion  of  the 
debts  of  $214  alleged  to  have  been  owing  by  Grant  to  Kline  at  the 
time  of  the  insurance,  and  the  amount  of  insurance,  viz, :  $3,000, 
is  so  great  as  to  make  it  merely  a  wagering  policy,  and  such  policy 
being  void  in  law,  the  defendant  is  not  entitled  to  hold  the  proceeds 
of  the  policy,  and  the  verdict  must  be  for  the  plaintiff  for  the  amount 
received  by  the  defendant,  less  the  assessments  paid  and  the  debt 
proved." 

This  point  assumes  the  amount  of  the  debts  due  Kline  from  Grant, 
bat  as  the  plaintiff's  fourth  point,  which  is  free  from  this  objection, 
and  was  also  declined,  raises  the  same  question,  we  will  consider  it 
as  if  no  such  defect  existed. 

It  is  very  clear,  if  the  testimony  in  the  case  is  to  be  believed,  that 
the  policy  in  question  was  taken  out  by  Mr.  Grant  and  assigned  to 
Eline  in  entire  good  faith.  There  is  nothing  to  cast  suspicion  upon 
the  integrity  of  the  transaction.  I  will  refer  to  the  disproportion  of 
the  debt  to  the  amount  insured  hereafter.  I  am  now  alluding  to 
the  good  faith  of  the  parties  as  distinguished  from  the  gambling 
poUcies  in  Gtilbert  vs.  Moose  (104  Pa.,  St,  14)  and  that  line  of  cases. 
Ehne  and  Grant  were  brothers-in-law,  and  it  appears  that  Kline  had 
befriended  Grant  in  various  ways,  and  had  from  time  to  time  loaned 
him  money.  The  latter  said  when  he  applied  for  the  policy  that 
''he  was  greatly  indebted  to  Mr.  Kline;  that  he  had  favored  him 
considerably."  Also  that  Grant  said:  "Jacob  Kline  was  a  brother- 
in-law  of  his,  and  he  owed  him  a  debt,  a  considerable  amount,  of  a 
debt,  and  he  said  he  wanted  to  pay  him  and  this  was  the  only  way. 
The  only  remedy  which  he  had,  otherwise  he  could  never  pay  him. 
For  this  reason  he  took  out  the  policy  in  favor  of  Mr.  Kline  to  pay 
his  debt"  (See  testimony  of  Joseph  Deysher.)  Another  witness, 
John  Zerbe,  also  states  that  Grant  told  him  that  Kline  was  the  best 
friend  he  ever  had;  had  never  refused  him  any  favors  whatever; 
had  given  considerable  money;  that  he  (Grant)  had  given  Kline  a 
policy  o:f  insurance  on  his  life,  etc. 
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After  the  death  of  Mr.  Grant,  the  company  paid  oyer  the  monej 
to  Mr.  Kline,  and  this  suit  was  brought  by  the  administrators  of 
Grant  to  recoyer  it  back,  less  the  amount  of  the  actual  debt,  and  the 
premiums  paid  on  this  policy  by  Kline.  There  was  no  evidence  to 
submit  to  the  jury  that  the  policy  was  given  as  collateral  security; 
the  premiums  were  all  paid  by  Kline;  hence  if  the  plaintiff  can 
recover  at  all  it  can  only  be  because  the  policy  in  question  is  a 
gambling  or  wagering  policy. 

It  was  not  disputed  at  the  trial  below  that  there  was  a  bona  fide 
indebtedness  of  Grant  to  Kline  at  the  time  the  policy  was  taken 
out  of  something  over  $500.  It  was  also  in  evidence  that  one  or 
more  policies  had  been  taken  out  on  Grant's  life  for  Kline's  benefit 
prior  to  the  policy  in  question.  These  policies  had  been  abandoned 
because  of  the  insolvency  of  the  companies  or  other  sufi&cient  rea- 
son. Kline  had  paid  in  premiums  thereon  several  hundred  dol- 
lars. While  the  money  thus  fruitlessly  paid  in  premiums  may 
not  have  amounted  to  an  insurable  interest  in  the  life  of  Grant,  for 
the  reason  that  such  payments  did  not  make  him  a  creditor  for  their 
amount,  we  think  they  show  good  faith  in  the  transaction.  This 
case  is  to  be  determined  upon  the  facts  as  they  existed  at  the  time 
the  last  policy  was  taken  out,  and  if  both  Grant  and  Kline  saw  proper 
to  treat  the  premiums  paid  as  an  insurable  interest^  Ghrant's  adminis- 
trators have  no  standing  to  say  they  were  not  The  company  could 
have  defended  upon  this  gound,  but  it  did  not  It  paid  the  money 
over  to  Kline  without  question. 

This  brings  us  to  the  main  question,  was  the  amount  of  insur- 
ance so  disproportioned  to  Kline's  interest  in  the  life  of  Grant  as 
to  make  this  a  wagering  policy  ?  We  approach  this  question  with 
caution,  the  more  so  that  this  court  has  not  yet  laid  down  a  rule 
upon  this  subject  That  we  shall  be  compelled  some  day  to  do  so  is 
possible.  We  have  said  that  the  sum  insured  must  not  be  dispro- 
portioned to  the  interest  the  holder  of  the  policy  has  in  the  Ufe  in- 
sured. To  take  out  a  policy  of  $5,000  to  secure  a  debt  of  five  dollars 
would  be  such  a  palpable  wager  that  no  court  would  hesitate  to  de- 
clare it  so  as  a  matter  of  law.  Care  must  be  taken  also,  that  a  debt 
shall  not  be  collusively  contracted  for  the  mere  purpose  of  creating 
an  insurable  interest.  Mr.  Dickens  in  his  inimitable  "Pickwick 
Papers  "  has  shovm  how  a  debt  may  be  created  for  the  purpose  of 
lodging  the  debtor  in  prison  by  collusion  with  the  creditor.  Speak- 
ing for  myself,  it  may  be  that  a  policy  taken  out  by  a  creditor  on 
the  life  of  his  debtor  ought  to  be  limited  to  the  amount  of  the 
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debt  with  interest,  and  the  amount  of  premiums  with  interest 
thereon  during  the  expectancy  of  life  as  shown  by  the  Carlisle 
tables.  This  view,  however,  has  never  yet  been  adopted  by  this 
court  in  any  adjudicated  case,  nor  do  we  feel  compelled  to  define 
the  disproportion  now  in  view  of  the  particular  facts  of  the  case 
in  hand.  We  do  not  regard  it  as  either  immoral  or  wagering  for 
£hne  to  attempt  to  secure  the  sums  he  had  already  fruitlessly 
paid  in  premiums  on  Grant's  life,  and  if  Orant^had  no  objection 
thereto,  and  assisted  him  therein,  I  do  not  see  that  any  one  could 
object  to  this  but  the  company.  Again,  we  have  the  declarations 
of  Grant  that^he  owed  Kline  a  considerable  sum  of  money — the  pre- 
cise amount  not  stated — ^that  Kline  had  aided  him  in  various  ways; 
had  never  refused  him  a  favor,  etc.  In  view  of  their  connection  by 
maniage  and  of  their  admitted  relations,  it  is  at  least  probable  that 
Kline  had  aided  him  at  many  times,  and  in  various*ways  pecuniarily 
that  are  not  represented  by  any  evidences  of  debt.  And  if  the  sum 
insured  was  regarded  by  Grant  as  a  reasonable  amount  to  indemnify 
Kline,  with  what  grace  can  Grant's  administrators  come  in  and  allege 
that  it  was  not  They  have  no  }>o8sible  equity;  Grant  never  paid 
one  dollar  of  the  premium,  and  if  they  are  allowed  now  to  recover, 
it  is  not  by  virtue  of  any  equity,  but  by  force  of  an  inexorable  rule 
of  public  policy  which  treats  it  as  a  wagering  policy  and  declares 
the  policy-holder  a  trustee  for  the  person  insured  as  to  the  entire 
proceeds  save  only  the  money  actually  loaned,  with  the  premiums 
paid. 

Assuming,  then,  that  Kline  might  with  Grant's  consent  and  as 
against  his  administrators  lawfully  seek  to  indemnify  himself  for  the 
premiums  paid  and  lost,  we  have  the  sum  of  $748.56  as  the  amount 
wbicb  Kline  was  out  of  pocket     We  do  not  know  what  Grant's  ex- 
pectation of  life  was  when  the  policy  was  taken  out,  and  there  is 
nothing  before  us  upon  which  we  could  base  any  reliable  opinion. 
But  it  appears  he  was  sixty-five  years  of  age,  and  was  an  unusually 
good  risk.   While  we  do  not  know  what  the  amount  of  the  annual  pre- 
mium was,  we  do  know  that  it  must  have  been  a  considerable  sum 
on  $3,000  for  a  man  of  sixty-five  years,  and  with  the  annual  interest 
would  roll  up  rapidly.    That  Grant  died  within  a  year  is  not  to  the 
purpose;  he  might  have  lived  long  enough  for  the  debt  and  pre- 
miums at  compound  interest  to  have  exceeded  the  amount  of  the 
policy;  surely,  in  such  case  we  cannot  say  as  a  matter  of  law  that 
the  disproportion  was  so  great  as  to  make  it  a  wagering  policy. 
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We  see  no  error  in  refusing  to  affirm  the  point  referred  to  in  the 
sixth  assignment  We  do  not  think  the  declarations  of  Grant  em- 
bodied in  the  point  are  oondasLve  that  the  policy  was  intended  as 
collateral  security  merely,  and  that  the  amoant  of  the  policy,  less 
debt  and  premiums,  was  to  be  paid  over  to  Grant  On  the  contrary, 
they  would  not  have  justified  such  finding  by  the  jury.  Everything 
in  the  case  indicated  that  this  was  intended  as  a  creditor's  policy  in 
which  Grant  had  no  interest  As  before  observed,  the  latter  paid  no 
premiums. 

The  evidence  referred  to  in  the  seventh  assignment  was  properly 
admitted,  if,  for  no  other  reason,  to  show  good  faith.  But,  as  has 
been  already  said,  it  was  competent  to  show  these  payments  of  pre- 
miums for  other  purposes.    Judgment  affirmed. 
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SUPKEME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Fleas,  Somerset  County. 


COMMERCIAL  UNION  ASSUR.  CO. 

vs. 

HOCKING.* 

An  insurance  company  which  receives  proofs  of  loss  when  offered,  refers  them 
to  its  adjuster,  and  retains  them,  without  objection  or  complaint,  for  five 
months,  will  be  held  to  waive  a  compliance  with  the  conditious  of  the 
policy,  even  though  the  proofs  were  not  made  within  the  time  nor  in  the 
form  required  by  the  policy. 

When  the  parties  to  an  executory  contract  agree  that  all  questions  of  differ- 
ence or  dispute  which  may  arise  between  them  in  reference  thereto,  or 
that  the  amount  of  anj  claim  arising  therefrom,  shall  be  first  submitted  to 
the  arbitrament  of  a  single  individual  or  tribunal  named,  they  are  bound 
by  their  contract,  and  cannot  seek  redress  elsewhere,  until  the  arbiter 
agreed  upon  has  been  discharged,  either  by  the  rendition  of  an  award  or 
otherwise.  But,  where  the  contract  does  not  provide  for  submitting  mat- 
ters in  dispute  to  any  particular  person  or  tribunal  named,  but  to  one  or 
more  persons  to  be  mutually  chosen  by  the  parties,  it  is  revocable  by  either 
party,  and  such  a  provision  is  not  adequate  to  oust  the  jurisdiction  of  the 
courts  having  cognizance  of  the  subject-matter  of  the  dispute.  Nor  is  the 
applicability  of  this  principle  disturbed  by  a  provision  in  the  contract  that 
no  suit  should  be  brought  until  after  the  award  of  the  arbitrators  shall 
have  been  filed. 

Assumpsit  by  George  H.  Hockmg  against  the  Commercial  Union 
ABBurance  Company  of  London  upon  a  policy  of  fire  insurance  for 
$1,000.  The  facta  are  sufficiently  stated  in  the  opinion.  Verdict  for 
plaintiff  $1,100.66,  and  judgment  thereon;  whereupon  defendant 
took  this  writ. 

*  Decision  r«uder«d.]!£aroh  7,  1887.— From  AUantic  Rfp-rier. 
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W.  H.-K00NTZ, /or  Plaintiff  in  Error. 

Under  the  teims  of  the  policy,  arbitrators  had  been  chosen,  and 
until  their  award  was  filed  no  action  could  be  brought  The  defend- 
ant has  done  nothing  to  estop  it  from  setting  up  the  defect  in  the 
notice,  nor  the  delay  in  sending  the  same.  See  argument  in  German- 
American  Ins.  Co.  vs.  Hocking,  ante,  586. 

CoFTROTH  &  RuppEL,  for  Defendant  in  Error, 

Defendant  has  waived  the  defect  in  the  notice  and  the  delay  in 
sending  the  same  :  Insurance  Co.  vs.  Shreffler,  42  Pa.  Si,  188;  Same 
vs.  SchoUenberger,  44  Pa.  St.,  259;  Insurance  Co.  vs.  Taylor,  73  Pa. 
St.,  342;  Insurance  Co.  vs.  Todd,  83  Pa.  St.,  272;  Insurance  Co.  vs. 
Cochran,  88  Pa.  Si,  230;  Insurance  Co.  vs.  Moyer,  97  Pa.  St,  441; 
Insurance  Co.  vs.  Davis,  98  Pa.  Si,  280;  Insurance  Co.  vs.  Flynn,  id., 
627;  Insurance  Co.  vs.  Staats,  102  Pa.  Si,  529;  Insurance  Co.  vs. 
Dougherty,  id.,  568.  It  was  beyond  the  power  of  the  company  to 
supplant  the  court  by  a  tribunal  of  its  own  selection*  See  argument 
in  German- American  Ins.  Co.  vs.  Hocking,  supra. 

Clabk,  J. 

The  policy  in  suit  was  issued  December  1, 1884,  by  the  Commer- 
cial Union  Assurance  Company,  to  George  H.  Hocking,  in  the  sum 
of  $1,000  for  one  year  from  the  date  thereof,  on  his  two-fitory,  frame 
building,  etc.,  in  Meyersdale,  Pennsylvania,  with  the  privilege  of 
other  insurance.  When  the  policy  issued,  Hocking  held  a  policy  of 
the*  Howard  Insurance  Company  of  New  York,  for  $2,000,  dated 
November  24, 1884,  on  the  same  building,  and  afterwards,  on  the  3d 
December,  1884,  obtained  a  policy  of  the  German-American  Insur- 
ance Company  in  the  sum  of  $1,000;  making  the  total  insurance  $4,- 
000,  all  of  which  was  in  fall  force  on  tlie  fourth  day  of  December, 
1884,  when  the  building  was  destroyed  by  fire. 

The  policy  required  that  persons  sustaining  loss  or  damage  should 
forthwith  give  notice  of  said  loss  to  the  company,  and,  within  sixty 
days,  render  a  particular  account  of  such  loss,  etc,  stating  certain 
specific  matters  of  proof  affecting  the  extent  of  the  defendant's  lia- 
bility. Notice  of  the  loss  was  promptly  given  as  required,  but  the 
proofs  were  not  furnished  within  sixty  days.  The  plaintiff's  conten- 
tion was  that,  as  there  was  but  a  single  subject  of  insurance,  the  loss 
total,  and  the  notice  to  that  effect,  no  further  proof  was  necessary. 
But,  applying  the  principles  laid  down  in  German  Ins.  Co.  vs.  Hock- 
ing, ante,  586,  which  was  argued  with  the  case  at  bar,  it  is  plain 
that  the  company,  under  the  special  terms  of  their  policy,  had  the 
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undonbted  ri^ht  to  have  famished  to  them  proofs  of  certain  matters 
according  to  the  conditions  of  the  contract  These  proo&  were  fur- 
nished, and  there  is  no  substantial  objection  made,  we  think,  either 
to  their  form  or  substance;  but  it  is  contended  that  as  the  loss  oc- 
curred on  December  4, 1884,  and  the  proofis  were  not  furnished  until 
March  28, 1885,  more  than  sixty  days  intervening,  they  were  not 
in  time,  and  the  company  was  not  bound  to  receiye  them.  But  the 
company  did  receive  them,  referred  them  to  their  adjuster,  and  re- 
tained them,  without  objection  or  complaint  on  that  or  any  other 
ground,  from  the  twenty-eighth  March,  1885,  until  the  eighteenth 
August,  1885.  If  the  company  acted  upon  these  proofs  as  having 
been  received  in  time,  and  made  no  objection  whatever  until  the 
trial,  they  would  be  presumed,  we  think,  to  have  waived  the  objec- 
tions which  they  now  make :  Lycoming  Ins.  Co.  vs.  Schreffler,  42 
Pa.  Si,  188.  The  policy  is  not  printed,  but,  as  we  understand  it 
from  the  portions  which  are  printed,  the  proo&  of  loss  were  but 
conditions  precedent  to  the  bringing  of  an  action,  and  not  of  the  in- 
surance, and,  if  the  delay  in  furnishing  them  was  waived,  the  rem- 
edy still  remained.  It  was  the  duty  of  the  company,  if  the  proofs 
were  imperfect  or  out  of  time,  if  objected  to  on  that  ground,  to  make 
their  objection  known.  It  is  true  the  policy  provided  that  "  no  ex- 
amination of  the  assured,  nor  investigation  by  the  company,  nor 
reference  to  nor  award  of  arbitrators,  shall  operate  as  a  waiver  on 
part  of  the  company  of  any  of  the  provisions,  conditions,  or  require- 
ments of  the  policy  respecting  the  making  or  filing  of  a  particular 
account  of  loss,"  as  thereia  provided;  but  the  act  of  waiver  to  which 
we  have  given  effect  is  not  embraced  in  this  provision. 

The  second  ground  of  error  alleged  is  that  by  the  terms  of  the 
policy  it  is  provided  that,  "  in  case  differences  shall  arise  respecting 
any  loss  or  damage  after  proof  thereof,  the  matter  shall,  at  the  writ- 
ten request  of  either  party,  be  submitted  to  impartial  arbitrators* 
whose  award  in  writing  shall  be  binding,"  etc.;  and  as  it  is  proven 
by  the  plaintiff  that  arbitrators  were  appointed  who  have  not  yet 
made  their  award,  the  plaintiff  can  have  no  right  of  action  until  that 
condition  of  the  poHcy  has  been  compHed  with.  It  is  undoubtedly 
true  when  the  parties  to  an  executory  contract  agree  that  all 
questions  of  difference  or  dispute  which  may  arise  between  them  in 
reference  thereto;  or  that  the  amount  of  any  claim  arising  therefrom, 
shall  be  first  submitted  to  the  arbitrament  of  a  single  individual  or 
tribunal  named,  they  are  bound  by  their  contract,  and  cannot  seek 
redress  elsewhere,  until  the  arbiter    agreed  upon  has  been    dis- 
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charged,  either  by  the  rendition  of  an  award  or  otherwise  :  Monon- 
gahela  Nav.  Co.  v&  Fenlon,  4  Watts  &  S.,  205;  Connor  vs.  Simpson, 
104  Pa.  St,  440;  Hostetter  va  City  of  Pittsburgh,  107  Pa.  St.,  419. 
But  it  is  equally  true  that  where  the  agreement  in  question  does  not 
provide  for  submitting  matters  in  dispute  to  any  particular  person 
or  tribunal  named,  but  to  one  or  more  persons  to  be  mutually  chosen 
by  the  parties,  it  is  revocable  by  either  party,  and  such  a  provision 
is  not  adequate  to  oust  the  jurisdiction  of  the  courts  having 
cognizance  of  the  subject-matter  of  the  dispute :  Qtaj  vs.  WUsod,  4 
Watts,  41;  Mentz  v&  Armenia  Fire  Ins.  Co.,  79  Pa.  St,  480;  Hos- 
tetter vs.  City  of  Pittsburgh,  supra.  The  applicability  of  this  prin- 
ciple to  the  case  in  hand  is  not  disturbed  by  the  further  special 
provision  of  the  policy  that  "  no  suit  or  action  s^ainst  this  com- 
pany shall  be  sustainable  in  any  court  of  law  or  chancery  till  after 
the  award  shall  have  been  filed,  fixing  the  amount  of  such  claim/' 
etc.  In  Mentz  va  Armenia  Co.,  supra,  a  precisely  similar  provision 
existed;  and,  referring  to  the  effect  of  it,  Mr.  Justice  Sharswood 
said  :  "  If  it  were  not  in  the  power  of  the  party  to  oust  the  courts 
of  their  general  jurisdiction  by  such  an  agreement,  that  clause  does 
not  help  them.  Had  a  general  arbitration  clause  been  valid,  it 
would  have  been  a  condition  precedent  to  an  action.  Of  itself  the 
provision  in  question  is  but  the  expression  of  fchat  which  was  im- 
plied." Nor  is  the  effect  of  the  general  arbitration  clause  in  this 
contract  affected  by  the  fact  that  two  arbitrators  were  in  fact  chosen. 
They  faUed  to  agree;  both  parties  appear  to  have  abandoned  the 
proceeding;  and  the  bringing  of  this  suit  was  a  plain  revocation  of 
the  submission.  We  are  of  opinion,  therefore,  that  the  second  as- 
signment of  error  cannot  be  sustained. 

We  are  clearly  of  opinion,  however,  that  the  suit  was  prematurely 
brought  The  company,  as  we  have  said,  had  a  right  to  insist  upon 
the  provision  in  the  policy  for  the  proofs  of  losa  They  were  not 
furnished  untU  the  twenty-eighth  March,  1885.  The  company  had 
thirty  days  thereafter  in  which  to  give  notice  of  their  intention  to 
rebuild,  and  the  loss  was  not  payable  in  money,  should  the  option 
not  be  exercised  for  sixty  days,  whereas  the  suit  was  brought  on  the 
seventeenth  April,  1885.  We  will  not  discuss  this  branch  of  the  case 
at  length.  The  reasons  are  set  forth  in  the  opinion  filed  in  the  Ger- 
man-American Ins.  Co.  vs.  Hocking,  ante,  586,  already  referred  to. 

The  judgment  is  reversed. 
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SUPREME  COURT  OF  MICHIGAN. 


Mandamus. 


MINER 

vs. 

TRUSTEES  OP  MICHIGAN  MUT.  BEN.  ASS'N 
OF  Hillsdale."^  ^ 

Where  judgment  has  heen  obtained  affainst  a  benefit  association  for  the 
amount  of  a  benefit  dae  the  widow  of  a  member  and  execution  is  returned 
unsatisfied ; 

Seld,  That  no  further  proceedings  could  be  taken  at  law  and  an  application 
for  mandamus  to  compel  an  assessment  which  the  company  claims  to  be  al- 
ready making  in  good  faith,  must  be  denied.  Further  proceedings  for  se- 
questration if  proper  must  be  pursued  in  a  court  of  equity  under  How. 
St.,  of  Michigan. 

Lyons  &  H£CELXifAN,/or  Relator. 

AusTiK  BLAiB,/or  Respondent.  * 

Shebwood,  J. 

The  respondent  is  a  mutual  benefit  association,  organized  under 
chapter  118,  How.  St. 

Articles  o£  association,  and  by-laws  thereunder,  were  duly  adopted, 
whereby  the  association  was  to  continue  30  years,  and  locating  its 
principal  office  for  the  transaction  of  business  at  the  city  of  Hills- 
dale, in  this  State.  The  objects  of  the  association,  as  stated  in  its 
articles,  are  as  follows: — 

Section  1.  The  object  of  this  association  shall  be  (1)  to  unite  fraternally 
all  persons  of  sound  mind,  in  good  health,  and  of  temperate  habits  and  good 
moral  character,  between  the  ages  of  twenty  and  sixty  years  of  age. 

^  Deetston  rendtred,  Febraary  10, 1887. 
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Sec.  2  (2c)  To  establisli  a  benefit  fund,  from  which,  on  the  satlsfoctoiy 
evidence  of  the  death  of  a  member  of  this  association  who  has  complied 
with  all  its  lawful  requirements,  a  sum,  not  exceeding  three  thousand  dollars, 
shall  be  paid  to  their  family,  or  those  dependent  upon  them,  as  they  may 
direct. 

Sec.  3.  (3c)  To  secure  to  any  surviving  member  in  good  standing  a  sum 
not  exceeding  three  thousand  dollars  after  a  given  length  of  time,  or,  in  case 
of  total  disability  of  a  member  by  the  loss  of  their  limbs,  arms,  or  eyes,  either 
by  disease  or  accident,  as  provided  by  the  by-laws,  a  certain  sum  of  money 
in  accordance  with  the  by-laws  regulating  the  same.  Persons  becoming 
members  of  this  corporation  may  become  full-rate  members  or  half-rate 
members;  provided,  however,  that,  should  a  death  occur  when  one  ftdl 
assessment  on  each  member  would  not  amount  to  three  thousand  dollars, 
then  the  sum  paid  shall  be  the  amount  of  one  full,  or  one-half  of  a  full, 
assessment  on  each  member  in  good  standing  at  the  date  of  such  death, 
and  such  amount  shall  be  all  that  can  be  claimed  by  any  one.  There 
shall  be  no  classes  in  said  corporation,  except  certain  full-rate  and  half-rate 
members. 

The  reTenues  of  the  association  are  a  membership  fee  of  ten  dol- 
lars, a  medical-examination  fee  of  one  dollar,  to  be  paid  by  each 
member  when  admitted,  a  per  capita  tax  of  three  dolars  per  annom, 
and  assessments  levied  in  cases  of  deaths  of  members. 

The  relator  in  thisr  case  was  a  beneficiary  in  a  policy  or  certificate  is- 
sued by  the  defendant  upon  the  application  of  Floyd  W.  Miner,  her 
husband,  dated  the  eighth  day  of  October,  1883.  By  the  terms  of  this 
certificate  the  applicant  became  a  member  of  the  defendant  com- 
pany, and,  by  complying  with  its  provisions,  was  entitled  to  the 
benefits  of  the  organization,  and,  in  case  of  his  death,  the  relator 
became  entitled  to  have  of  the  company  a  sum  of  money  not  ex- 
ceeding $3,000,  to  be  determined  under  the  terms  of  the  articles  of 
association  and  by-laws  of  the  company,  which  constituted  a  part  of 
the  contract  of  insurance.  Floyd  W.  Miner  died  about  the  fifth  day 
of  July,  1884.  The  respondent  denied  any  liability  to  the  relator 
under  the  certificate  taken  out  by  the  deceased,  whereupon  the  re- 
lator brought  suit,  in  the  circuit  court  for  the  county  of  Shiawassee, 
against  the  respondent,  to  determine  the  liability  of  the  company, 
and  received  a  judgment  for  the. sum  of  $3,106.17,  and  costs  of  suit 
On  appeal  to  this  court,  said  judgment  was  affirmed  on  the  twenty- 
eighth  day  of  October,  1886:  29  N.  W.  Rep.,  862.  The  relator 
caused  execution  to  be  issued  upon  said  judgment,  and  the  same  was 
duly  returned  unsatisfied,  on  the  twenty-seventh  day  of  December, 
1886,  for  want  of  property  to  levy  upon. 

On  the  seventeenth  day  of  January,  1887,  relator  filed  her  petition 
in  this  court  for  mandamus,  setting  forth  the  foregoing  facts,  and 
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prajing  that  a  writ  may  issue  to  the  board  of  trustees  of  the  respond- 
ent company,  requiring  them  to  make  an  assessment  upon  all  the 
members  of  the  association,  sufficient  to  pay  said  judgment,  with 
the  interest  thereon  and  costs  of  suit,  and  that  they  pay  said  amounts 
to  the  relator,  and  that  she  may  have  such  other  order  as  may  be 
just  and  equitable.  The  respondents  make  answer  to  the  order  to 
show  cause,  and  say,  among  other  things,  that,  when  they  were 
called  upon  to  make  payment  of  the  judgment  by  the  attorney  for 
the  relator,  the  company  had  no  money  with  which  to  pay  the  same, 
and  could  not  raise  it  except  by  an  assessment  upon  the  members  of 
the  association  liable  to  be  assessed  for  that  purpose  according  to 
the  articles  of  association  and  by-laws  thereof,  and  that,  under  these, 
no  one  was  entitled  to  receive  the  proceeds  of  more  than  one  assess- 
ment upon  the  death  of  a  member,  and  that  the  company  has  never 
,  refused  to  make  an  assessment,  and  pay  the  same  to  relator;  that  on 
the  thirteenth  day  of  December,  1886,  a  regular  meeting  of  the 
trustees  of  the  association  was  held  to  make  an  assessment  upon  all 
the  members  of  the  association  liable  to  be  assessed  for  the  loss  in 
consequence  of  which  the  relator  claims,  and  that  said  assessment  was 
made,  and  notice  thereof  given  to  the  members  assessed,  .according 
to  the  by-laws  of  the  association,  and  the  resolution  making  such  as- 
sessment, and  that  the  same  is  being  carried  forward  in  good  faith, 
and  that  the  said  assessment  is  the  only  lawful  one  they  can  make 
for  the  payment  of  said  claim;  and  the  respondent  relies  upon  the 
following  paragraph  contained  in  the  articles  of  association,  and 
which  constitutes  a  part  of  every  contract  of  insurance  issued  by  the 
company,  viz. : — 

PeisoDB  becoming  members  of  this  corporation  may  become  full-rate  mem- 
bers or  half-rate  members ;  provided,  however,  that,  should  a  death  occur 
when  one  full  assessment  on  each  member  would  not  amount  to  three  thou- 
sand dollars,  then  the  sum  paid  shall  be  the  amount  of  one  full  or  one-half  of 
a  full  assessment  on  each  member  in  good  standing  at  the  date  of  such 
death,  and  such  amount  shall  be  all  that  can  be  claimed  by  any  one.  There 
shall  be  no  classes  in  said  corporation,  except  between  full-rate  and  half- rate 
members. 

The  following  provision  is  contained  in  the  statute  (How.  St., 
§8,153),  viz.:— 

Whenever  a  judgment  at  law  or  a  decree  in  chancery  shall  be  obtained 
against  any  corporation  under  the  laws  of  this  State,  and  an  execution  is- 
sued thereon  shall  have  been  returned  unsatisfied  in  part  or  iu  whole,  upon 
the  petition  of  the  person  obtaining  such  judgment  or  decree,  or  his  represen- 
tatives, the  circuit  court  within  the  proper  county  may  sequestrate  the  stock, 
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property,  things  in  action,  and  effects  of  snob  corporation,  and  may  appoint 
a  receiver  of  the  same. 

The  respondent  is  a  corporation  existing  under  the  laws  of  this 
State.  The  relator  has  obtained  a  judgment  against  the  corporation, 
and  execution  has  been  retamed  unsatisfied.  Nq  further  proceed- 
ings at  law  can  be  resorted  to  to  enforce  collection.  Whether  the 
corporation  is  solvent  or  insolvent  cannot  be  made  to  appear  until 
an  investigation  has  been  had.  Whether  the  sequestration  provided 
for  under  the  statute  is  proper  or  not,  or  whether  resort  should  be 
had  to  assessments  to  satisfy  the  relator's  daim,  are  questions  that 
cannot  be  properly  considered  upon  this  motion.  They  necessarily 
involve  a  construction  of  the  statute  under  which  respondent  com- 
pany is  organized,  and  a  construction  of  the  articles  of  association^ 
and  the  by-laws  made  thereunder  as  well;  and  that  construction  will, 
to  a  greater  or  less  extent,  be  modified  by  the  circumstances  sur- 
roimdmg  each  particular  case  wherein  it  is  sought  to  be  applied.  It 
is  very  manifest  that  mandamus  is  entirely  inadequate  in  this  class 
of  cases,  that  equity  alone  can  furnish  the  proper  remedy.  Seques- 
tration can  be  had  in  no  other  court  The  examination  of  the  affiEurs 
of  a  corporation,  and  the  legal  proceeding  by  which  its  assets  are 
taken  and  ttpplied  to  the  payment  of  its  debts,  are  particularly  sub- 
jects of  equitable  cognizance,  and  what  acts  should  be  done  or  per- 
formed by  its  officers  in  the  payment  of  its  debts  can  only  be  ascer- 
tained and  enforced  when  the  true  situation  of  the  corporation  is 
fully  known,  and  its  ability  to  pay  and  means  of  payment  are  judi- 
cially established.  A  court  of  equity  is  the  proper  forum  for  such 
proceedings,  and  the  writ  in  this  case  must  therefore  be  denied. 
The  other  justices  concurred. 
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SUPBEME  COURT  OP  MICHIGAN. 


Error  to  the  Superior  Court  of  Detroit. 


STREETER,  Adm'r,  Etc., 

vs. 

WESTERN  UNION  MUT.  LIFE  ACCIDENT  ] 
SOCIETY  OF  U.S.* 

Th«  policy  provided  that  it  should  b©  void  if  the  insured  died  by  his  own 
hand,  sane  or  insane. 

Eeldf  That  unless  the  act  was  involuntary  or  the  insured  unconscious,  his 
suicide  while  insane  was  not  covered  by  the  policy. 

Evidence  that  the  mental  condition  of  the  insured  was  such  that  he  could  not 
control  his  acts,  based  on  observations  previous  to  the  suicide,  is  not  evi- 
dence that  the  act  was  involuntary. 

Such  death  cannot  be  deemed  accidental  within  the  policy  because  the  insan* 
ity  itself  was  the  result  of  accident. 

E.  J.  ENgiaN,/or  Plmnliff  and  Appelant. 
I    Obiffin  ft  Wabneb,  for  Defendant. 

Chahplin,  J. 

The  policy  of  insurance  introduced  in  eyidence  in  this  cause,  con- 
tained the  following  clause:  **  If  the  insured  shall,  within  three  years 
of  the  date  of  this  policy,  die  by  his  own  hand,  sane  or  insane,  this 
poficy  shaU  become  null  and  void."  Within  three  years  from  the 
date  of  the  policy  the  insured  died  from  the  effects  of  a  pistol-shot 
wound  inflicted  upon  himself.  The  evidence  tended  to  prove  that 
when  he  shot  himself  he  was  insane.  Witnesses  expressed  the  opin- 
ion that  his  mental  condition  was  such  that  he  was  unable  to  control 

*  Decision  rendered,  Febroary  16»  1887. 
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any  of  his  physical  actions  that  might  ha^e  been  called  upon  to  cany 
out  any  one  of  his  impulsea  It  is  not  claimed  that  the  self-destruc- 
tion of  the  insured  was  acddentaL  The  court  below  construed  the 
language  of  policy  above  quoted  as  covering  all  acts  of  self-deetrac- 
tion,  whether  felonious  or  not,  and  was  meant  to  excuse  the  com- 
pany from  liability  when  suicide  was  the  result  of  insanity,  and  in 
itself  an  insane  act;  that  the  word  "  sane  or  insane,"  in  this  case,  not 
only  meant  to  qualify  the  meaning  of  "  die  by  his  own  hand,"  as  de- 
fined by  law,  but  that  they  actually  do  so.  Counsel  for  plaintiff 
contends  that  the  phrase,  ''die  by  his  own  hand,"  had  a  well- 
understood  signification  in  the  law  of  insurance;  that  when 
the  defendant  insurance  company  selected  such  expression,  and 
inserted  it  in  its  policy,  it  should  be  held  to  have  used  it  in 
its  legal  sense,  namely,  as  meaning,  "shall  voluntarily  and  in- 
tentionally take  his  own  life;"  that,  by  adding  the  words  ''sane 
or  insane,"  the  defendant  had  not  caused  the  expression,  "die 
by  his  ovm  hand,"  to  mean  something  which  it  did  not  mean  with- 
out such  addition,  but  had  used  a  combined  expression,  which  was 
tantamount  to  saying,  "  shall  voluntarily  and  intentionally  take  his 
his  own  life,  sane  or  insane;"  that  if  the  expressions,  "die  by  his 
own  hand,"  and  "  sane  or  insane,"  were  incongruous  or  inconsistent,  ^ 
the  beneficiaries  under  the  policy  should  not  suffer  by  it;  that  in  his 
opinion,  however,  they  were  not  incongruous  or  inconsistent,  bat 
could  legally  and  scientifically  combine,  and  stand  together  without 
conflict,  as  both  voluntary  and  inyoluntary  self-killing  were  compat- 
ible with  insanity. 

We  are  unable  to  agree  with  the  construction  which  the  learned 
counsel  for  the  plaintiff  places  "upon  the  clause  of  the  contract  in 
question.  The  subject  is  not  a  new  one  in  the  courts.  The  precise 
question  came  before  the  United  tStates  Supreme  Court  in  Bigelow 
vs.  Berkshire  Life  Ins.  Co.  (93  U.  S.,  284),  where  Mr.  Justice  Davis,  in 
an  able  and  exhaustive  opinion,  so  fully  reviews  the  subject,  and  the 
construction  to  be  placed  upon  the  term  "  sane  or  insane,"  as  to  ren- 
der a  further  discussion  of  the  subject  unnecessary.  It  has  also 
received  attention  in  the  following  cases:  De  Gbgorza  vs.  Knicker- 
bocker Life  Ins.  Co.,  65  N.  Y.,  232;  Pierce  vs.  Travelers'  Ins.  Co.,  34 
Wis.,  389;  Salentine  vs.  Mutual  Ben.  Life  Ins.  Co.,  24  Fed  Bep., 
159  ;  Riley  vs.  Hartford  life  and  Annuity  Ins.  Co.,  26  Fed  Rep., 
315. 

It  was  said  by  Mr.  Justice  Davis  in  Bigelow  vs.  Insurance  Co., 
supra,  that  "  the  policy  was  rendered  void  if  the  insured  was  con- 
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sdous  of  the  physical  nature  of  his  act,  and  intended  by  it  to  cause 
his  death,  although  at  the  time  he  was  incapable  of  judging  between 
right  and  wrong,  and  of  understanding  the  moral  consequence  of 
what  he  was  doing."  It  was  claimed  in  this  case  that,  if  the  insured 
was  unconscious  of  the  act  he  was  committing,  it  was  merely  an  ac- 
cident, and  was  not  within  the  intent  and  meaning  of  the  terms  of 
the  policy.  But  the  learned  judge  said  that  the  term,  "  wholly  un- 
conscious of  the  act,"  refers  to  the  real  nature  and  character  of  the 
act  as  a  crime,  and  not  to  the  act  itself.  He  further  said  that  "  Bige- 
low  knew  he  was  taking  his  own  life,  and  showed  sufficient  intelli- 
gence to  employ  a  loaded  pistol  to  accomplish  his  purpose;  but  he 
was  unconscious  of  the  great  crime  he  was  committing.  His  darkened 
mind  did  not  enable  him  to  see  or  appreciate  the  moral  character  of 
act,  but  still  left  him  capacity  enough  to  understand  its  physical 
nature  and  consequences." 

If  a  person  does  an  act  in  a  state  of  unconsciousness,  or  involun- 
tarily, whether  he  be  sane  or  insane,  such  act  is  nothing  more  nor 
lees  than  accidental,  and  would  not  operate  to  forfeit  the  policy.  The 
record  in  this  case  does  not  disclose  such  a  state  of  facts.  There  was 
no  evidence  that  the  act  was  involuntary,  or  that  Mower  was  uncon- 
scious when  he  inflicted  upon  himself  the  fatal  wound.  The  only 
testimony  which  can  be  claimed  to  have  any  bearing  upon  the  suV 
ject  is  that  given  in  answer  to  questions  calling  for  the  opinion  of  the 
witnesses  as  to  whether  Mower's  insane  mental  condition  affected  his 
ability  to  control  his  own  physical  actions.  These  witnesses  did  not 
claim  to  have  been  present  at  the  time,  or  to  have  been  acquainted 
with  the  circumstances  of  the  transaction,  but  they  based  their  opin- 
ion upon  what  they  had  observed  of  lus  mental  condition  previous  to 
the  act  of  self-destruction.  Such  testimony  was  entirely  destitute  of 
any  probative  quality.  The  court  was  right  in  disregarding  it.  The 
same  point  was  passed  upon  in  De  Oogorza  vs.  Knickerbocker  Life 
Ins.  Co.,  supra.  The  policy  covers  all  conscious  acts  of  the  insured 
by  which  death  by  his  own  hand  is  compassed,  whether  he  was  at 
the  time  sane  or  insane.  If  the  act  was  done  for  the  purpose  of  self- 
destruction,  it  matters  not  that  the  insured  had  no  conception  of  the 
wrong  involved  in  its  commission.  Upon  the  facts  presented  by  this 
record,  the  charge  of  the  trial  judge  was  correct. 

Error  is  assigned  that  the  court  did  not  permit  the  witness  Clara 
M.  Mower  to  testify  in  relation  to  conversations  with  Samuel  C. 
Mower  concerning  his  faJL.  This  assignment  is  founded  upon  a  mis- 
take.   The  court  did  permit  the  witness  to  testify  fully  as  to  what 
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her  husband  said.  She  testified  to  what  complaints  he  made,  and 
also  to  what  he  said. 

It  is  ako  assigned  as  error  that  the  court  refused  to  permit  the 
plaintiff  to  go  to  the  jury  upon  the  question  of  how  far  the  accident 
alluded  to  in  the  testimony  produced  the  condition  of  mind  resulting 
in  the  killing.  There  were  no  requests  to  charge  presented  to  the 
court  by  either  party.  Some  testimony  was  introduced  tending  to 
show  that,  about  six  weeks  before  the  insured  shot  himself  he  fell 
upon  the  sidewalk,  and  received  an  injuxy  at  the  base  of  the  brain; 
and  several  witnesses  testified  that,  after  that  time,  they  observed  a 
marked  change  in  his  demeanor,  and  that  he  complained  of  pain  in 
the  back  of  his  head,  and  they  attributed  his  insanity  to  his  falL  He 
shot  himself  April  10,  1885.  But  one  witness,  Mr.  Stanly  Stout, 
testifies  to  his  strange  and  imnatural  demeanor  in  the  fall  of  1884; 
that  he  never  seemed  to  know  exactly  what  he  was  about,  or  to  have 
control  of  his  faculties, — sitting  silent  and  moody,  and  lingering  for 
hours  at  a  time,  while  constantly  professing  to  be  in  haste.  He  does 
not  remember  any  particular  change  in  his  manner  or  actions  shortly 
before  his  death.  So  that  his  fall  seems  not  to  have  been  the  pro- 
ducing cause  of  his  insanity,  but  may  have  had  an  accelerating  effect 
upon  the  predisposing  cause.  Granting,  however,  that  it  was  the 
producing  cause  of  his  insanity,  and  by  reason  of  his  insanity  he 
purposely  took  his  own  life,  it  does  not  logically  follow  that  the  sui- 
cide or  self-destruction  was  caused  by  the  accidental  fall  and  injury. 
The  cause  and  effect  are  too  remote  and  unconnected  with  each 
other.  Most,  if  not  all,  cases  of  insanity  are  the  result  of  disease 
either  of  the  brain  or  nervous  system,  and  such  disease  may  in  many 
instances  be  caused  by  accident;  but  what  phase  of  insanity  the  dis- 
eased mental  condition  may  assume  it  is  impossible  to  tell,  or  to 
trace  to  antecedent  causes.  In  this  instance,  whether  the  injury  re- 
ceived by  the  fall  was  the  cause  of  the  killing  was  too  conjectural  to 
be  submitted  to  the  jury  as  a  direct  cause  of  self-destruction. 

The  judgment  of  the  Superior  Court  of  Detroit  is  affirmed. 

Campbell,  C  J.,  and  Sherwood,  J.,  concurred.    Morse,  J.,  did  not  sit 
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SUPREME  COURT  OF  CALIFORNIA. 


GCIiP  OF  CALIFORNIA  NAV.  &  EXP.  CO.  1 

vs. 

STATE  INVESTMENT  &  INS.  CO.* 

A  marine  time-policy  permitted  the  yessel  to  prosecute  Toyages  anywhere 
npon  the  navigahle  waters  of  the  globe,  but  upon  its  back  was  the  indorse- 
ment, ^'yessel  to  be  employed  in  the  Gulf  of  California,  and  captain  is 
privileged  to  act  as  his  own  pilot  without  prejudice  to  this  insurance." 

Heldy  That  the  indorsement  did  not  mean  that  the  vessel  was  to  be  restricted 
to  the  gulf,  but  that  while  employed  there  or  when  navigating  there,  the 
captain  might  act  as  her  pilot. 

Milton  Aiiidbob  and  Chas.  Page,  for  AppellarU. 
Whittemobb  a  MgEeb,  for  Bespondent, 

F00TE,C. 

The  fdaintiff  brought  suit  against  the  defendant  on  an  insurance 
policy  which  the  former  had  obtained  from  the  latter  upon  a  certain 
vesseL  The  cause  being  tried  by  a  jury,  the  plaintiff  had  judg- 
ment for  the  amount  of  the  policy,  and  from  that,  and  an  order 
denying  a  new  trial,  the  defendant  appeals.  According  to  the 
terms  of  the  policy  as  written,  without  the  indorsement  hereafter  to 
be  noticed,  it  was  a  time-policy,  which,  during  its  continuance, 
permitted  the  vessel  insured  to  prosecute  voyages  anywhere  upon 
the  navigable  waters  of  the>  globe,  except  tiiat  it  was  prohibited 
from  using  certain  enumerated  ports.  But  upon  the  back  of  the 
policy,  by  agreement  of  the  parties  thereto,  these  words  were 
written,  and  punctuated  as  follows  :  '*  Vessel  to  be  employed  on  the 
Qulf  of  Calif omia  and  captain  is  privileged  to  act  as  his  own  pilot 
without  prejudice  to  this  insurance." 

*  Dedilon  rendered,  September  2,  18M. 
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One  allegation  of  the  complaint  is  "  that  said  vessel,  while  em- 
ployed in  the  Ghilf  of  California,  was,  on  the  ninth  day  of  January, 
1881,  totally  lost  by  the  perils  of  the  sea."  The  defendant  meets 
this  statement  by  the  following  language  in  its  answer :  *'  This  de- 
fendant, on  its  information  and  belief,  denies  that  said  vessel,  while 
employed  in  the  Ghilf  of  Calif omia,  was,  on  the  ninth  day  of  Janu- 
ary, 1881,  or  at  any  other  time,  totally  lost  by  perils  of  the  sea." 

Ux>on  the  question  of  the  sufficiency  of  the  denial  by  the  defend- 
ant of  the  plaintiff's  allegation  of  "  a  total  loss  of  the  vessel  by  the 
perils  of  the  sea,"  the  defendant^  in  its  brief,  at  page  6,  says :  "  We 
are  prepared  to  admit  that  the  denial  would  be  insufficient  in  this 
case  if  the  action  had  been  on  a  policy  which  covered  a  vessel  gen- 
erally against  perils  of  the  sea  ;"  citing  Doll  vs.  Oood,  88  CaL,  289, 
290;  1  Wait,  Pr.,  422. 

The  plaintiff  contends  that  its  right  to  recover  did  not  depend 
upon  the  fact  that  the  total  loss  of  the  vessel  took  place  in  the  Gtdf 
of  California,  but  by  reason  of  the  fact  that  it  had  a  right  to  re- 
cover, in  case  of  such  loss,  whether  it  took  place  in  the  Gktlf  of 
Calif  omia,  or  in  any  other  navigable  waters  not  prohibited  to  the 
vessel  in  the  policy;  and  that  the  defendant's  denial,  in  the  form  in 
which  it  was  stated,  admitted  a  total  loss  of  the  vessel  by  the  perils 
of  the  sea,  which  is  claimed,  and  not  that  it  took  place  in  said  gulf, 
was  the  material  issue  raised  by  the  pleadings.  So  that  the  main 
question  in  this  case,  and  that  upon  which  all  the  others  raised  by 
the  parties  really  depend,  is,  what  construction  is  properly  to  be 
placed  upon  the  words  of  the  written  indorsement  on  the  policy  ? 

The  last  words  of  it  are,  ''  without  prejudice  to  this  insurance." 
The  natural  inquiry  is,  what  privilege  or  privileges  were  to  be  con- 
ceded ''without  prejudice  to  the  insurance,"  and  what  else,  if 
anything,  did  the  sentence  contain  ?  It  was  unpunctuated  save  by 
a  period  at  the  end  thereof. 

We  are  of  opinion  that  its  meaning  was  either  that,  while  the 
vessel  was  employed  in  the  Gulf  of  California,  her  captain  might 
act  as  her  pilot  "  without  prejudice  to  the  insurance,"  or  that  per- 
mission ah*eady  granted  in  the  body  of  the  policy,  to  navigate  the 
Ghilf  of  California,  was  again  given  in  the  written  indorsement^ 
and  that  the  captain  might,  while  so  navigating  the  ship,  act  as  her 
pilot  "  without  prejudice  to  the  insurance."  It  is  much  more  rea- 
sonable to  suppose  one  of  these  two  to  be  the  proper  interpre- 
tation of  the  language  in  question  than  the  one  for  which  the 
defendant  contends,  viz.,  that  the  vessel  was  thereby  restricted 
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from  all  the  waters  which  it  was  privileged  to  navigate  in  the  body 
of  the  policy,  and  confined  by  the  indorsement  to  the  Oulf  of  Cal- 
ifornia, as  its  navigable  waters,  where  its  captain  was  privileged  to 
act  as  pilot 

Where  so  important  and  material  a  restriction,  opposed,  too,  to 
the  terms  of  the  original  contract,  is  intended  to  be  made,  it  would 
seem  that  such  intention,  in  order  to  bind  the  insured,  should  be 
expressed  in  plain  and  unambiguous  terms.  The  construction 
which  the  defendant  asks  to  have  placed  upon  the  words  of  the 
indorsement,  taking  all  those  words  as  written  and  punctuated, 
seems  to  us  to  be  strained  and  unnaturaL  The  circumstances, 
also,  that  surround  the  transaction  are,  we  think,  not  calculated  to 
induce  the  belief  of  the  correctness  of  the  defendant's  construction 
of  the  language  of  the  indorsement. 

The  plaintiff  already  had  the  right,  before  that  indorsement  was 
made,  to  navigate  with  its  vessel  the  Qtdf  of  California,  but  we  may 
well  suppose  that  it  desired  its  captain  to  act  while  in  those  waters, 
as  the  ship's  pilot,  and  that  it  sought  the  modification  of  the  policy 
with  such  end  in  view.  And  that  must  have  been  the  prime  object; 
for  it  did  not  need  any  permission,  as  we  have  seen,  to  run  its  ves- 
sel in  said  gulf, — ^that  it  already  possessed;  and  it  should  not  be 
presumed>  under  such  state  of  facts,  that  this  permission  was  given 
as  asked,  but  only  on  condition  that  the  other  waters  in  which  the 
vessel  had  been  originally  permitted  to  voyage  should  be  entirely 
abandoned,  unless  such  an  intention  had  been  most  plainly  and  un- 
mistakably expressed 

Nor  can  we  believe  that  either  of  the  parties  to  the  modification 
of  the  policy  at  the  time  it  occurred,  had  such  an  understanding  of 
its  terms  as  that  for  which  the  defendant  contends;  for,  had  that 
been  the  case,  the  restrictive  words,  if  any  such  were  intended, 
wotdd  have  been  made  as  plain  of  comprehension  as  are  those 
granting  a  privilege;  and  that  they  were  not  so  is  additional  evi- 
dence in  favor  of  the  plaintiff's  contention. 

We  think,  therefore,  that,  considering  the  terms  of  the  policy, 
which  is  made  a  part  of  the  complaint,  and  the  averments  of  that 
pleading,  that  the  denial  of  the  defendant  was  an  admission  of  the 
truth  of  the  material  fact  that  the  vessel  was  totally  lost  by  perils 
of  the  sea,  against  which  the  defendant  had  insured  her,  and  that 
the  fact  of  her  being  lost  or  not  in  the  Gulf  of  California  was  im- 
material 
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The  defendant  also  contends  that  the  court  should  have  in- 
structed the  jury  that  plamtifTs  Terdict  should  be  reduced  by  the 
sum  of  $610,  claiming  that  this  sum  of  money,  which  wa&  the  pro- 
ceeds of  the  sale  of  the  abandoned  Tcsael,  was  presumed  to  haye 
been  receiyed  by  the  plaintiff,  and  defendant  should  have  credit 
therefor.  But  there  was  no  averment  in  the  answer  of  any  such 
liability  of  the  plaintiff,  or  the  facts  out  of  which  it  grew.  And  the 
allegation  in  the  complaint  of  non-payment  by  the  defendant  of  the 
plaintiff's  demand,  was  not  denied  in  the  answer,  nor  was  any  pay- 
ment to  the  plaintiff  of  any  sum  of  money  whatever  therein 
averred.  Thus  no  issue  upon  this  point  existed,  or  was  made  up, 
upon  which  evidence  could  properly  have  been  submitted  to  the 
jury,  or  upon  which  they  should  have  been  instructed  by  the  court 
The  instruction  was  therefore  properly  refused. 

The  propriety  of  the  refusal  by  the  trial  court  of  the  motion  for 
nonsuit,  to  grant  the  defendant's  instructions,  and  the  granting  of 
those  given  to  the  jury,  and  its  order  denying  the  motion  for  a  new 
trial,  all  depended  upon  the  questions  above  discussed.  Hence  the 
judgment  and  order  last  mentioned  should  be  aflSrmed. 

We  concur.  Belcher,  C.  C;  Searls,  G. 

By  the  Gotjbt  :  For  the  reasons  given  in  the  foregoing  opinion 
the  judgment  and  order  are  affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Fleas,  Somerset  County, 


HOWARD  INS.  CO.  of  New  York 

vs. 

HOCKING.* 

A  statement  famislied  in  compliance  with  a  condition  in  a  policy  of  fire  insur- 
ance requiring  the  insured  to  furnish  in  his  proofs  of  loss  the  origin  of  the 
fire^  that  the  same  was  not  occasioned  hy  ms  fault  or  fraud,  and  that  he 
had  done  nothing  to  violate  the  conditions  of  the  policy  or  render  the  same 
void,  is  sufficient. 

Assompfiit  by  George  H.  Hocking  against  the  Howard  Insurance 
Company  of  New  York,  upon  a  policy  of  fire  insurance  for  $2,000. 
The  material  facts  are  stated  in  the  opinion. 

The  policy  provided,  inter  alia,  that  the  assured  in  case  of  loss, 
should  furnish  a  statement  of  when  and  how  the  fire  originated.  In 
compliance  therewith,  plaintiff  in  his  proof  of  loss,  stated  as  follows  : 
"  And  the  said  deponent  further  declares  that  the  said  fire  did  not 
originate  by  any  act,  design,  or  procurement  on  his  part,  or  in  con- 
sequence of  any  fraud  or  evil  practice  done  or  suffered  by  him,  and 
that  nothing  has  been  done  by  or  with  his  consent  or  privity  to  vio- 
late the  conditions  of  insurance,  or  render  void  the  policy  aforesaid." 

Upon  the  trial  before  Baer,  P.  J.,  defendant  requested  the  court 
to  charge  : — 

''Second.  That  by  the  terms  of  the  policy  the  assured  was  re- 
quired to  set  forth  when  and  how  the  fire  originated;  and,  as  the 

♦  Decision  renderwl.  March  7,  iHST.-^Fruai  Atlantic  Rtyvritr. 
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plaintiff  had  not  complied  with  that  clause,  he  cannot  recoTer,  and 
the  verdict  must  be  for  the  defendant.  Answer.  We  find,  when  we 
look  at  this  proof  of  loss,  that  the  plaintiff  did  give  a  statement  of 
the  manner  in  which  this  fire  originated,  and  therefore  we  refuse 
this  point. 

''  Third.  That  by  the  terms  of  the  policy  no  action  can  be  brought 
unless  the  amount  of  the  loss  was  fixed,  either  by  mutual  agreement 
of  the  parties  or  by  an  appraisal,  according  to  the  requirements  of 
the  policy;  and,  as  the  amount  was  not  fixed  in  either  of  these  ways 
before  suit  was  brought,  there  can  be  no  recovery  by  the  plaintiff, 
and  the  verdict  must  be  for  the  defendant  Answer.  This  point  we 
refuse  because,  manifestly,  if  an  insurance  company  were  to  be  ex- 
cused from  paying  on  that  ground,  then  all  it  would  have  to  do  to 
defeat  a  claimant  would  be  to  appoint  a  man  to  appraise  who  would 
stand  out  for  it  and  refuse  to  agree. 

"  Fourth.  That  by  the  terms  of  the  policy  the  defendant  company 
was  not  required  to  pay  the  loss  until  sixty  days  after  the  loss  shall 
have  been  ascertained  in  accordance  with  the  within  terms  of  this 
policy;  and  as  proofe  of  loss  were  not  made  until  the  twenty-eighth  of 
March,  1885,  and  suit  brought  on  the  seventeenth  of  April,  A  D. 
1885,  the  right  of  action  had  not  then  accrued  to  the  plaintiff,  and 
the  verdict  must  be  for  the  defendant.  Answer.  This  point  we  re- 
serve as  matter  of  law,  to  be  determined  hereafter,  and  you  have 
nothing  to  do  with  it. 

"Fifth.  Under  the  pleadings  and  evidence  in  this  case, the  verdict 
must  be  for  the  defendant    Answer.  This  we  refuse." 

Verdict  for  plaintiff.  The  court  subsequently  entered  judgment 
for  plaintiff  on  the  verdict  and  point  reserved,  whereupon  defendant 
took  this  writ 

W.  H.  KooiTTZ,  for  Plaintiff  in  Error,  presented  same  argument  as 
in  preceding  cases  of  German-American  Ins.  Go.  vs.  Hocking,  ante, 
586,  and  Commercial  Union  Assur.  Co.  vs.  Hocking,  ante,  589. 

CoFFBOTH  &  EuppEL,  foT  Defendant  %n  Error,  also  presented  same 
argument  as  in  preceding  cases. 

^  Clabk,  J. 

On  the  twenty-fourth  day  of  March,  1884,  George  H.  Hocking, 
the  plaintiff  below,  procured  a  policy  of  insurance  from  the  Howard 
Insurance  Company  of  New  York,  in, the  sum  of  $2,000,  on  his  two- 
story,  frame,  tin-roof  bmlding,  etc.,  in  Meyersdale,  Pennsylvania. 
The  policy  was  for  one  year.    It  provided  for  $2,000  concurrent  in- 


Digitized  by  LjOOQ  IC 


1887.]  H'Aoard  Ins.  Co.  vs.  Hocking.  586 

surance;  $1,000  of  that  sum  being  in  the  German- American  Insur- 
ance Company  of  Pennsjlyania,  and  $1,000  in  the  Commercial  Union 
Company  of  London*  The  three  policies  mentioned  were  in  full 
force  when  the  property  was  burned,  on  the  fourth  December,  1884. 
The  loss  was  total,  and  notice  to  that  effect  was  promptly  given  to 
the  company  defendant;  but  the  proofe  were  not  furnished  until 
March  28, 1885. 

The  plaintiff  contended  that  as  there  was  but  a  single  subject  of 
insurance,  which  was  wholly  destroyed,  and  the  company  had  re- 
ceived immediate  notice  to  that  effect,  under  the  rule  laid  down  in 
Lycoming  In&  Co.  vs.  Schollenberger  (44  Pa.  St,  263),  and  other 
cases,  no  further  proofe  were  required.  Li  the  cases  of  German- 
American  Lis.  Co.  vs.  Hocking,  ante,  586,  and  Commercial  Union 
Assur.  Co.  vs.  Hocking,  ante,  589,  with  which  this  case  was  argued, 
we  held,  however,  that  owing  to  certain  peculiar  provisions  of  the 
policy  in  each  of  the  cases,  respectively,  the  rule  of  Lycoming  In& 
Co.  vs.  Schollenberger  was  inapplicable,  and  we  are,  for  the  reasons 
there  expressed,  weU  satisfied  that  it  is  not  applicable  in  this  case. 

The  first  assignment  of  error  is,  we  think,  wholly  without  merit. 
The  plaintiff  in  the  proofs,  did  give  a  statement  in  negative  form  as 
to  the  origin  of  the  fire,  which  we  think  should  be  regarded  as  rea- 
sonably satisfactory. 

The  question  raised  by  the  second  assignment  has  been  fully  con- 
sidered in  the  case  of  Commercial  Union  Assur.  Co.  vs.  Hocking, 
supra,  and  it  will  require  no  further  elaboration  here.  This  assign- 
ment is  not  sustained. 

The  third  assignment,  however,  has  more  merit  It  is  to  the  re- 
fusal of  the  court  to  affirm  the  defendant's  fourth  point,  which  point 
is  as  follows  :  ''  That  by  the  terms  of  the  policy  the  defendant  com- 
pany was  not  required  to  pay  the  loss  until  sixty  days  after  the  loss 
shall  have  been  ascertained  in  accordance  with  the  terms  of  the 
policy;  and  as  proofs  of  loss  were  not  made  until  March  28,  1885, 
and  the  suit  was  brought  on  April  17,  1885,  the  right  of  action  had 
not  then  accrued  to  the  plaintiff  and  the  verdict  must  be  for  the  de- 
fendant." This  assignment  must  be  sustained.  Our  reasons  for  re- 
versal on  this  point  are  fully  set  forth  in  German- American  Lis.  Co. 
v&  Hocking,  supra,  and  Commercial  Union  Assur.  Co.  vs.  Hocking, 
supra,  to  which  we  refer. 

The  suit  was  premature,  and  the  judgment  is  reversed. 


Digitized  by  LjOOQ IC 


586  Report  of  Deciaiona.  [Jvly, 


SUPKEME  COURT  OF  TENNESSEE. 


LEWIS  ET  AL.,  Assignees, 

vs. 

KNOXVILLE  FIRE  INS.  CO.*j 

Suit  was  bronght  by  assignees  nnder  a  general  assignment  for  benefit  of 
creditors  after  a  loss^  and  the  policy  was  also  assigned  by  an  indorsement 
of  insured  with  consent  of  agent.  The  policy  was  made  part  of  the 
exhibit. 

Heldy  That  where  the  answer  virtnally  concedes  the  assignment,  though  ad- 
mitting nothing  as  to  its  terms,  the  title  of  assignee  is  sufficiently,  made 
out. 

Henderson  &  Joubalman  and  H.  H.  Taylob, /or  Assignees. 
Webb  &  McGlung  and  Washburn  &  Tehpleton,  for  Ins.  Co. 

Caldwell,  J. 
The  bill  alleges  that  on  the  third  day  of  December,  1878,  the  de- 
fendant, through  its  agent,  issued  a  policy  of  insurance,  in  the  sum 
of  $800,  for  the  period  of  one  year,  to  Saul  &  Co.,  on  their  stiock  of 
goods  at  Loudon,  Tennessee;  that  on  the  twenty-first  of  the  same 
month  the  goods  were  destroyed  by  fire;  that  three  days  after  the 
loss  the  assured,  by  general  assignment,  transferred  said  policy  and 
other  property  to  complainants  for  the  benefit  of  creditors;  that,  in 
addition  to  said  general  assignment,  Saul  &  Co.  made  an  assign- 
ment on  the  back  of  the  policy  to  complainants,  with  the  knowledge 
of  defendant's  agent  The  policy  is  exhibited  with  the  bill,  and 
made  a  part  of  it,  and  the  complainants  say  they  will  file  the  gen- 
eral assignment,  as  an  exhibit  to  the  bill,  on  or  before  the  hearing, 

*  Deolsion  roodered,  October  6, 1888. 
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or  "  whenever  called  for."  The  prayer  is  for  recovery  upon  the 
policy,  etc. 

The  insurance  company  answers,  admitting,  in  express  terms,  the 
issuance  of  the  policy,  and  the  destruction  of  the  goods,  or  a  part 
of  them;  and  then  using  this  language:  ''As  to  the  terms  of  the 
assignment  alleged  in  tiie  bill  to  have  been  made  by  Saul  &  Co. 
this  respondent  knows  nothing,  and  admits  nothing,  but  presiunes 
the  instrument  itself  will  be  the  best  evidence  of  its  contents." 
After  these  admissions  and  statements,  the  insurance  company,  in 
its  answer,  denies  that  it  owes  complainants  any  amount  on  account 
of  said  policy,  and  seta  up  and  relies  upon  the  fact  that  the  loss 
*  *  *  was  caused  by  the  willful  burning  of  the  property  mentioned 
in  the  bill  by  one  of  the  insured,  to  wit,  by  one  of  the  assignors  of 
the  complainants,  to  wit,  by  S.  L.  Saul,  Jr.,  one  of  said  firm  of  S.  L. 
Saul  &  Co.,  "^  *  *  with  the  evil  intent  to  defraud  the  respondent. 
In  conclusion,  respondent  states  that  it  is  not  sufficiently  advised  to 
make  answer  "concerning  contracts  of  insurance  made  by  the 
assignors  of  complainants  "  with  other  insurance  companies. 

The  policy  sued  upon,  with  the  assignment  thereof  to  complain- 
ant, indorsed  upon  its  back  in  due  form,  and  signed  by  Saul  &  Co., 
was  made  a  part  of  the  bill,  and  is  in  the  record;  but  the  general 
assignment  was  not  produced,  and  is  not  in  the  record. 

The  chancellor  heard  the  cause  upon  pleading  and  the  policy  of 
insurance;  and,  being  of  the  opinion  that  complainants  had  failed  to 
show  title  to  the  policy,  he  dismissed  the  bilL  Thereupon  complain- 
ants brought  the  cause  to  this  court  by  writ  of  error.  The  honora- 
ble commission  of  referees  heard  the  cause,  and  recommended  an 
affirmance  of  the  decree,  upon  the  ground  that  complainants  failed 
to  establish  their  title  to  iJie  policy.  Complainants  except  to  the 
report,  and  insist  that  their  title  to  the  policy  is  sufficiently  made 
out. 

We  think  the  decree  and  the  report  both  erroneous.  The  biQ  dis- 
tinctly alleges  the  transfer  of  the  policy  to  complainants  by  general 
assignment,  and  also  by  indorsement  on  the  back  of  the  policy  itself; 
and  the  policy  is  filed  with  the  bill,  as  a  part  of  it.  The  answer  does 
not  deny  or  admit  the  assignment  in  express  words,  but  it  does  in 
its  tenor  concede  the  assignment.  It  says  that  respondent  "  knows 
nothing,  admits  nothing,  *  *  *  as  to  the  terms  of  the  assignment, 
but  presume  the  instrument  itself  will  be  the  best  evidence  of  its 
contents;"  thus  recogniziug  the  existence  of  the  assignment  itself, 
but  admitting  nothing  as  to  its  terms,  which  are  not  known  to  re- 
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spondent  This  is  not  alL  In  two  distinct  paragraphs,  occuning 
subsequently  in  the  answer,  the  respondent  refers  to  Saul  &  Co.,  the 
assured,  as  the  "  assignors "  of  complainants;  not  as  the  alleged 
assignors,  or  the  supposed  assignors,  but  as  in  fact  the  assignors  of 
the  policy  to  the  complainants.  Then  the  least  that  can  be  said  of 
the  answer  on  this  point  is  that  it  impliedly  admits  the  assignment, 
and  concedes  complainants  to  be  the  owners  of  the  policy.  After 
this  implied  admission,  and  this  concession,  the  rights  of  complain- 
ants to  recoTer  upon  the  policy  is  denied  on  the  ground  that  the 
policy  was  aToided  by  the  fraud  of  one  of  the  assured  in  burning  the 
goods  himself.  The  bill  seeks  a  reference  to  ascertain  the  value  of 
the  goods  destroyed,  and  the  proportional  part  of  the  loss  to  be 
borne  by  the  policy  sued  upon,  there  being  concurrent  policies  in 
other  companies  upon  the  same  good& 

The  report  of  the  honorable  commission  of  referees  will  be  set 
aside,  the  decree  of  the  chancellor  reversed,  and  the  cause  remanded 
for  an  account,  and  further  proceedings.  Respondents  will  pay  the 
costs  of  this  court. 
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SUPREME  COURT  OF  IOWA. 


Appeal  from  District  Court,  Fremont  County. 


ATKINSON 

vs. 

HAWKEYE  INS.  CO.*  J 

The  application  proyided  that  no  liability  should  attach  nntil  it  had  been 
appTOved  at  the  home  office.  The  appucant  paid  the  aeent  the  premium, 
taKing  in  return  a  receipt  stating  that  it  was  subject  to  the  approval  of  the 
company,  and  that  in  case  the  company  declined  to  issue  a  policy  it  should 
be  returned.  The  premium  and  application  were  forwaraed  to  the  com- 
pany by  mail,  but  were  never  received,  no  policy  was  issued,  and  no  pre- 
mium was  returned,  and  no  one  connected  with  the  company  except  the 
agent  knew  that  the  application  had  been  made  until  the  property  was 
destroyed,  nearly  five  months  later. 

Held^  That  the  company  was  not  liable. 

W.  H.  WiMON  and  W.  P.  Ferguson,  for  Appellant. 
DiuFEB  &  Tbgbmell,  for  Appellee. 

ROTHBOOE,  J. 

The  facts  essential  to  a  proper  determination  of  the  case  are  as 
follows:  One  Baylor  was  a  soliciting  agent  of  the  defendant  at 
Tabor,  in  this  State.  The  plaintiff  made  a  written  application  to 
him  for  insurance  upon  his  dwelling-house  by  the  defendant  com- 
pany. This  application  was  made  upon  one  of  the  printed  forms  in 
u^e  by  the  company.    This  printed  blank  form  was  as  follows  : — 

Application  is  made  by ,  of ,  county ,  State  of  Iowa,  for 

insurance  against  loss  or  damage  by  fire ,  to  the  Hawkeye  Insurance 

Company,  in  the  sum  of dollars,  for  the  term  of years  from  the 

•  Daciaion  rend«nd,  Maroh  13, 1887. 
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day  of ,  188—,  by  a  policy  with  the  usual  conditions  of  the  com- 
pany, on  the  property  hereinafter  mentioned,  viz.:  [Here  follows  a  descrip- 
tion of  the  property  on  which  insurance  is  sought].  The  applicant  agrees 
that  each  of  the  foregoing  answers,  statements,  and  Taluations  are  true,  and 
a  warranty  on  his  part,  and  that  the  accepting  of  this  risk,  and  the  issuing 
of  a  policy  of  insurance  thereon  by  the  company,  is  to  be  based  solely  upon 
this  application  •  *  *  *  that  no  liability  of  the  company  shall  attach  until 
this  application  has  been  actually  approved  by  the  home  office. 

Upon  making  the  application  the  plaintiff  paid  to  Baylor  the  stun 
of  $10.80  premium  and  policy-fee,  and  Baylor  delivered  to  the 
plaintiff  a  receipt  in  these  words: — 

Received  of  J.  H.  Atkinson  an  application  for  insurance,  by  the  Hawkeye 
Insurance  Co.  of  Des  Moines,  Iowa,  on  property  to  the  amount  of  $500,  for  the 

term  of  five  years  from  date,  with  $10.80,  and  an  obligation  for ,  due 

and  payable  on  the day  of ,  188—,  premium  and  policy -fee,  sub- 
ject to  the  approval  of  the  company.  In  case  the  company  shall  decline  to 
issue  a  policy  on  said  application,  then  the  Obligation  and  premium  received 
shall  be  returned  to  him  by  mail  or  otherwise. 

Dated  August  30,  1882.  D.  R.  Baylor,  Soliciting  Agent. 

Baylor,  being  a  soliciting  agent  only,  immediately  upon  the  re- 
ceipt by  him  of  the  application  and  premium,  deposited  them  in  the 
post-office,  properly  directed  to  the  home  office  at  Des  Moines. 
They  were  never  received  by  the  defendant,  nor  any  of  its  officers. 
The  application  and  receipt  were  made  and  the  premium  paid  upon 
the  thirtieth  day  of  August,  1882.  The  dwelling-house  of  plaintiff 
was  destroyed  by  fire  on  the  eighth  day  of  January,  1885.  No 
officer  nor  agent  of  the  defendant,  except  Baylor,  had  any  knowl- 
edge that  an  application  for  insurance  had  been  made  by  plaintiff 
until  after  the  building  was  destroyed.  There  are  other  facts  in 
the  case  which,  in  the  view  we  take  of  the  rights  of  the  partieSy 
are  not  necessary  to  be  stated. 

Counsel  for  plaintiff  contend  that,  although  Baylor  was  unau- 
thorized to  execute  contracts  of  insurance,  yet  that  the  transaction 
became  a  contract  as  soon  as  the  company  could  have  an  oppor- 
tunity to  accept  the  risk,  and  failed  to  do  so,  or  return  the  pre- 
mium. If  the  defendant  had  received  the  application  and  premium, 
and  retained  the  same,  and  remained  silent,  it  may  be  that  it  should 
be  held  to  have  approved  the  application.  But  this  question  is  not 
in  the  case.  The  company  had  no  knowledge  that  any  application 
had  been  made  and  premium  paid,  and  no  contract  can  therefore 
be  implied  from  any  neglect  to  issue  the  policy  founded  upon  the 
knowledge  of  the  defendant  that  such  an  application  had  been 
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made.  The  case  is  very  much  like  Walker  ts.  Farmers'  Ins.  Co. 
(51  Iowa,  679,  2  N.  W.  Bep.,  683),  where  it  was  held  that  the  giving 
of  an  application  for  insurance  to  an  agent  of  the  company  author- 
ized to  receive  applications  only,  and  the  execution  of  a  premium- 
note,  do  not  constitute  a  contract  for  insurance.  In  that  case  the 
agent  of  the  defendant  neglected  to  forward  the  application  and 
premium-note,  and  the  company  had  no  knowledge  of  their  exist- 
ence until  after  the  property  was  destroyed  by  fire.  In  this  case 
the  agent  was  not  negligent  We  think  the  case  is  controlled  by 
that  above  cited,  which  was  followed  and  approved  in  Armstrong 
vs.  State  Ins.  Co.,  61  Iowa,  212, 16  N.  W.  Bep.,  94.    Affirmed. 
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SUPREME  COURT  OP    IOWA. 


WELSH 

vs. 

DES  MOINES  INS.  CO.*  J 

The  mere  written  certificate  of  a  veterinary  surgeon  that  the  animal  insured 
had  been  struck  and  killed  by  lightning,  is  not  sufficient  compliance  with 
the  Iowa  statute  prescribing  what  proo&  of  loss  shall  be  necessary  to  sus- 
tain an  action  on  a  policy. 

Cole,  MoYet  ft  Clabe,  for  AppellanL 
S.  R.  Dyeb,  for  Appellee. 

ROTHBOGK,  J. 

1.  The  property  iiiBured  consisted  of  a  bam,  wagons,  work- 
horses, and  cattle.  The  plaintiff  claimed  that  a  valuable  cow  in- 
cluded in  the  insured  property  was  struck  with  lightning  and  killed; 
and  it  was  averred  in  the  petition  that  the  plaintiff  fulfilled  all  of 
the  conditions  of  said  insurance  on  her  part,  and,  before  the  com- 
mencement of  the  action,  "  gave  to  the  defendant  due  notice  and 
proof  of  said  cow  being  struck  by  lightning,  and  loss  aforesaid,  and 
duly  demanded  payment  of  the  sum  of  three  hundred  dollars." 
The  defendant,  by  its  answer,  denied  that  the  cow  in  question  died 
or  was  struck  by  lightning,  and  averred  that,  if  the  same  be  dead, 
the  cause  of  her  death  was  disease;  and  it  is  especially  alleged  in 
the  answer  that  plaintiff  did  not  at  any  time  give  to  the  defendant 
any  notice  nor  proof  of  the  alleged  loss  under  sai<^  policy.  The 
policy  required  that,  in  case  of  loss  or  damage,  the  assured  should 
notify  the  secretary  of  the  company  within  thirty  days  from  the  time 

*  Decision  rendered,  March  la,  1887. 
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the  loss  occTirred,  and  the  assured  was  also  required  to  make  proper 
proofs  of  loss. 

To  sustain  the  allegation  that  these  requirements  of  the  policy 
had  been  complied  with,  the  plaintiff  introduced  in  CTidence  a 
letter  of  which  the  following  is  a  copy: — 

BooxB,  Iowa,  July  16,  1885. 
Theo.  F.  Gatchell,  Des  Moines,  Iowa :    The  cow  mentioned  in  policy  No. 
22,198,  Mrs.  H.  F.  Welsh,  as  appears  from  the  inclosed  statement,  Y^as  struck 
by  lightning  on  the  morning  of  thirteenth  inst.,  from  the  effects  of  which  she 
died  on  the  fifteenth  inst.    Please  send  some  one  to  adjust  the  loss  at  once^ 

W.  W.  Nixon,  Agent. 

Inclosed  in  the  above  letter  there  was  a  statement  of  which  the 
following  is  a  copy: — 

Boone,  Boone  Co.,  State  of  Iowa :  I,  the  undersigned  veterinary  surgeon, 
do  hereby  certify  that  I  was  called  to  see  Xhilda  Williams,  a  full-blooded 
Jersey  cow,  owned  by  George  H.  Welsh,  on  the  thirteenth  of  July,  1885,  and 
found  upon  examination  of  said  animal  that,  in  my  opinion,  she  had  the  night 
previous  been  struck  by  lightning,  which  caused  the  hindmost  parts,  together 
with  the  bowels,  to  become  paralyzed,  which  caused  death  on  the  fifteenth 
day  of  July,  1885.  C.  Eastwood,  Vt 

We,  the  unilorsigned,  having  examined  the  animal,  find  from  external 
marks  that  the  above  statement  is  correct.  Alfr.  L.  Tornblom. 

E.  A.  Warren. 

The  defendant  objected  to  these  instruments  on  the  ground  that 
they  did  not  show  notice  and  proof  of  loss.  The  objection  was 
overruled.  Whatever  may  be  said  of  the  notice  of  loss  as  evidence, 
it  is  very  plain  that  the  instrument  signed  by  Eastwood  was  in  no 
just  sense  proof  of  loss.  The  policy  did  not  require  any  specific 
mode  of  proof  of  loss.  Section  3,  c.  211,  Laws  1880  (Miller's  Code, 
299),  prescribes  what  proof  of  loss  shall  be  necessary  to  maintain 
an  action  upon  a  policy  of  insurance.  It  must  be  by  "  affidavit, 
stating  the  facts  as  to  how  the  loss  occurred,  so  far  as  they  are 
within  his  (the  assured's)  knowledge,  and  the  extent^  of  the  loss. 
*  *  * "  The  object  of  this  statute  was  to  simplify  the  proofs  of 
loss  necessary  to  be  made,  and  to  prevent  insurance  companies 
from  availing  themselves  of  technical  defenses  founded  upon  un- 
reasonable requirements  in  making  proofs  of  loss.  In  the  case  at 
bar  what  is  claimed  to  be  proof  of  loss  is  not  an  affidavit.  It  is  a 
mere  certificate  of  a  veterinary  surgeon  that  a  cow  was  struck  by 
lightning,  and  killed.  It  does  not  give  the  extent  of  the  loss,  nor 
name  jihe  plaintiff  herein  as  the  owner  of  the  cow,  but  fixes  the 

VOL.  XVI.-88. 
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ownership  in  another.  We  think  that,  under  the  issue  made  in  the 
pleadings,  this  evidence  should  not  have  been  admitted. 
;^2.  It  is  claimed  that  the  so-called  ''proof  of  loss,"  in  connection 
with  certain  parol  evidence  in  the  case,  shows  that  the  defendant 
made  no  objection  to  the  form  of  the  proof  of  loss,  or,  in  other 
words,  that  the  defendant  waived  proper  proofs  of  loss.  The  de- 
fendant objected  to  said  parol  evidence,  and  the  objection  was 
overruled.  In  our  opinion,  this  evidence  should  have  been  ex- 
cluded, because  it  did  not  correspond  with  the  averments  of  the 
petition.  There  was  no  allegation  therein  that  proper  proofs  of 
loss  were  waived:  Lumbert  vs.  Palmer,  29  Iowa,  104;  Woolsej  vs. 
Williams,  34  Iowa,  413;  Edgerly  vs.  Farmers'  Ins.  Co.,  43  Iowa, 
587;  Zinck  vs.  Phoenix  Ins.  Co.,  60  Iowa,  266.    Reversed. 
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UNITED  STATES  CIRCUIT   COURT. 

EASTERN  DISTRICT  OP  MISSOURI,  E.  D. 


CONNECTICUT  MUT.  LIFE  INS.  CO. , 

FISHER  AJXD  AKOTHKB.*  / 

The  insured  aasigned  a  policy  on  hie  life  to  a  oieditor  not  merely  as  security, 
but  absolutely  in  full  payment  of  the  debt.  The  assignee  again  assigned 
it  to  a  savings  institution  as  security  for  a  debt.  H.  subsequently  pur- 
chased the  debt  and  succeeded  to  all  the  rights  of  the  institution.  In  a 
contest  between  the  original  assignee  and  H.  on  the  grounds  that  the 
latter  had  no  interest  in  the  the  insured  and  therefore  no  right  to  the 
proceeds ; 

Heldy  That  H.  was  entitled  to  the  funds. 

In  Equity. 

Dteb,  Lee  &  Ellis,  for  the  Insurance  Company. 

Bboadheao  &  HAUsasLER,  for  Holthaus. 

Frank  K  Byak,  for  Fisher. 

Oral  opinion  by  Thateb  J. 

The  claimants  of  the  fund  which  has  been  paid  into  court  in  this 
case  are  respectively  assignees  of  the  policy  of  life  insurance  out  of 
which  the  fund  arises.  Henry  J.  Stroh,  on  whose  life  the  risk  was 
taken,  assigned  the  policy  to  defendant  Fisher  in  payment  and  dis- 
charge of  a  debt,  and  not  merely  as  security  therefor.  Fisher,  as 
appears  from  his  answer,  made  an  out-and-out  purchase  of  the  pol- 
icy, and  became  the  absolute  owner  of  the  same.  He  then  assigned 
it  to  the  United  States  Savings  Institution  as  security  for  a  debt 

•  DaeWon  rendered,  Ifoy  7,  1887. 
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which  he  owed  that  bank.  Subsequently,  by  a  purchase  of  the  debt, 
Holthaua  succeeded  to  all  the  rights  of  the  bank  under  the  policy. 
Fisher  now  contends  that,  as  neither  the  bank  nor  Holthaua  were  credi- 
tors of  Stroh,  they  had  no  insurable  interest  in  the  assured  life,  and 
consequently  that  Holthaus  is  not  entitled  to  the  fund.  If  the  point 
is  well  made  as  against  defendant  Holthaus^  it  would  seem  to  be 
equally  tenable  as  i^ainst  the  claim  of  Fisher.  Fisher  ayers  that  he 
purchased  the  policy.  By  taking  an  assignment  of  the  policy  in 
discharge  of  his  debt,  and  not  merely  by  way  of  security,  he  extin- 
guished the  relation  of  debtor  and  creditor  as  between  himself  and 
Stroh,  and,  as  it  would  seem,  had  no  further  insurable  interest  in  the 
life  of  the  latter.  As  the  death  of  the  assured  would  expedite  the 
payment  of  the  policy,  it  would  rather  appear  that  such  an  CTent 
would  be  to  the  advantage  of  the  assignee  of  the  policy,  and  thus 
lay  the  assignment  or  purchase  open  to  the  objection  that  it  was 
against  public  policy.  In  point  of  fact,  the  transaction  whereby 
each  claimant  acquired  the  policy  was  not  intended  as  a  mere  specu- 
lation or  wager.  Fisher  undoubtedly  took  the  policy  to  secure  as  much 
as  he  could  of  a  bad  debt,  and  the  United  States  Savings  Institution, 
now  represented  by  Holthaus,  evidently  loaned  money  to  Fisher  in 
good  faith,  and  in  the  ordinary  course  of  business,  taking  the  pol- 
icy as  collateral. 

The  defense  of  want  of  insurable  interest,  in  my  judgment,  might 
have  been  invoked  by  the  insured  with  as  much  reason  against  one 
claimant  as  against  the  other,  as.neither  claimant  apx>ear8  to  have 
had  any  interest  in  prolonging  the  assured  life  after  the  respective 
assignments  were  made.  The  insurer,  however,  has  waived  the  de- 
fense of  want  of  insurable  interest,  by  paying  the  fund  into  court,  and 
confessing  its  absolute  liability  on  the  policy  either  to  Fisher  or  to 
Holthaus.  As  between  the  two  claimants,  I  consider  that  Holthaus 
has  the  superior  right,  inasmuch  as  he  holds  the  policy  under  and 
by  virtue  of  a  transfer  of  the  same  by  Fisher,  whereby  the  latter 
pledged  the  proceeds  thereof  when  the  policy  became  payable  to  se- 
cure his  own  debt.  I  have  not  overlooked  the  case  of  Wamock  vs. 
Davis  (104  U.  S.,  776),  wherein  the  Supreme  Court  of  the  United 
States  have  held  that  the  assignee  of  a  poUcy  must  have  some  in- 
terest in  the  life  of  the  assured  to  entitle  him,  under  an  assignment 
of  a  policy,  to  hold  and  retain  the  proceeds  thereof.  This  case,  how- 
ever, under  the  facts  as  above  stated,  does  not  seem  to  call  for  an 
application  of  that  doctrine.  The  controversy  here  is  between  two 
successive  assignees  of  a  policy,  and  not  between  an  assignee  of  a 
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polioy  and  the  personal  representative  of  the  assured  For  the  pur- 
poees  of  this  decision,  it  is  conceded  by  the  pleadings  that  one  or  the 
oilier  of  the  assignees  of  the  policy  is  entitled  to  the  fund;  and  in  that 
▼ie^w  of  the  matter,  and  for  the  reason  above  indicated,  I  am  of  the 
opinion  that  Holthaus  has  the  superior  right. 

A  decree  virill  be  entered  disposing  of  the  fund  in  the  manner 
al>ove  indicated. 
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UNITED  STATES  CIECUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


VETTE 

CLINTON  FIRE  INS.  C0.*| 

The  loss  occarred  on  February  2dd ;  proofs  were  furnished  March.  12th,  and 
suit  was  begun  September  14thy  following.  The  policy  was  payable  sixty 
davs  after  notice  and  proofs  received  in  accordance  with  its  terms.  It  pro- 
vided that  no  suit  should  be  sustainable  until  an  award  had  been  obtained 
nor  unless  commenced  within  six  months  after  the  loss  had  occurred. 

Heldf  That  the  limitation  did  not  begin  to  run  until  the  time  when  the  right 
of  action  accrued  by  virtue  of  the  other  provisions,  and  the  suit  was  not 
barred. 

MuENCH  &  Cuke,  for  Plaintiff. 

Given  Campbell,  for  Defendant, 

Oral  opinion  by  Thateb,  J. 

In  this  case  the  action  is  upon  a  policy  of  fire  insurance,  and  the 
question  to  be  decided  arises  upon  a  demurrer  to  the  petition.  The 
loss  occurred  on  the  twenty-third  of  February,  1886.  Proofs  of  loss 
were  furnished  on  the  twelfth  of  March,  1886,  and  this  suit  was 
brought  on  the  fourteenth  of  September,  1886.  By  the  terms  of  the 
policy  the  loss  is  made  payable  "  sixty  days  after  due  notice  and 
proo&  of  the  same  shall  have  been  made  by  the  assured,  and  re- 
ceived at  the  company's  office,  in  accordance  with  the  terms  and 
provisions  of  the  policy."  The  policy  contained  a  further  provision : 
"  That  no  suit  or  action  against  the  company  for  recovery  of  any 
claim,  by  virtue  of  this  policy,  shall  be  sustainable  in  any  court  of 
law  or  chancery  until  after  an  award  shall  have  been  obtained  fixing 
the  amount  of  such  claim ;  nqr  unless  such  suit  or  action  shall  have 
been  commenced  within  six  months  after  the  loss  shall  have  oc. 
curred." 

•  DeclBlon  rendered,  April  80, 1887. 
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If  the  provision  last  read  is  construed  literally,  and  without  refer- 
ence to  any  other  provisions  of  the  policy,  it  would  follow  that  this 
action  was  barred  on  the  twenty-third  of  August,  1886;  but,  if  it  is 
construed  in  connection  with  other  provisions,  a  different  result  may 
be  attained.  The  clause  in  question  is  a  special  statute  of  limita- 
tions, created  by  contract  between  the  parties,  and  it  has  been  held 
that  such  stipulations  are  valid  :  Biddlesbarger  vs.  Hartford  Ins. 
Co.,  7  Wall,  389. 

But  when  does  the  period  of  limitation  begin  to  run,  in  view  of 
other  stipulations  in  the  policy  ?  It  would  seem  reasonable  to  so 
construe  the  stipulation  as  to  give  the  assured  the  full  term  of  six 
m.onths  in  which  to  sue,  after  a  right  to  sue  has  accrued,  and  this,  I 
think,  was  the  intent  of  the  parties  to  the  contract  The  loss  is  not 
payable  until  sixty  days  after  proofs  are  furnished,  and  by  a  further 
provision  the  assured  is  deprived  of  his  right  to  sue  until  an  award 
has  been  made  fixing  the  amount  of  the  claim.  In  the  mean  time/ 
according  to  defendant's  theory,  the  limitation  prescribed  by  the 
policy  is  running  against  the  demand,  and  barring  plaintiff  of  his 
remedy,  although  the  time  has  not  arrived  when  it  is  possible  for 
him  to  maintain  an  action.  Ordinarily,  a  statute  of  limitations  does 
not  begin  to  run  until  a  right  of  action  has  accrued, — ^that  is  to  say, 
until  the  plaintiff  has  full  liberty  to  sue,  if  he  is  so  inclined;  and  I 
see  no  good  reason  for  construing  the  special  statute  of  limitations 
imported  into  this  contract  in  such  way  as  to  make  it  operative  dur- 
ing a  period  when,  by  virtue  of  other  stipulations  of  the  contract, 
the  right  of  action  is  suspended.  There  is  another  consideration 
which  supports  the  view  above  expressed.  The  stipulation  in  ques- 
tion limiting  the  right  of  action  to  six  months  after  the  loss  occurs, 
is  a  provision  inserted  for  the  special  benefit  of  the  insurer.  If, 
then,  by  comparing  the  stipulation  with  other  provisions  of  the  pol- 
icy, a  doubt  arises  as  to  the  time  when  the  limitation  begins  to  run, 
that  construction  ought  to  be  given  (if  it  be  a  reasonable  construc- 
tion) which  is  most  favorable  to  the  assured,  against  whom  it  was 
intended  to  operate.  The  view  which  the  court  has  taken  seems  to 
be  in  harmony  with  the  views  expressed  by  other  courts  on  the 
same  question,  vide  Steen  vs.  Niagara  Fire  Ins.  Co.,  89  N.  Y.,  315; 
Mayor,  etc.  vs.  Hamilton  Ins.  Co.,  39  N.  Y.,  45;  Chandler  vs.  St 
Paul  Ins.  Co.,  21  Minn.,  85;  Spare  vs.  Home  Mut  Ina  Co ,  17  Fed. 
Rep.,  568;  and  May,  Ins.,  §  479. 

The  demurrer  is  overruled,  and  the  defendant  held  to  answer. 
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SUPREME  COURT  OF  MINNESOTA. 


Appeal  from  an  order  of  the  District  Court,  Douglas  County, 

WILSON 
vs. 
MINNESOTA  FARMERS'  MUT.  FIRE  INS.  ASSN.* j 

An  assignment  of  error  that  the  conrt  erred  in  denying  a  motion  for  a  new 
trial  18  too  general  to  be  available. 

If,  when  an  application  for  insurance  is  made  in  which  the  premises  are  repre- 
sented as  nee  from  incumbrance,  the  insurer  knew  of  an  incumbrance  upon 
the  property,  he  will  be  deemed  to  have  waived,  as  respects  such  incum- 
brance, a  condition  of  the  policy  that  misrepresentation  in  that  respeet 
should  avoid  the  contract. 

Knowledge  of  the  fact  received  by  an  agent  at  a  time  when  he  is  not  act- 
ing as  such,  if  actually  had  in  mind  by  the  agent  when  he  subsequently 

^  acts  for  his  principal,  will,  as  respects  that  transaction,  be  imputed  to  the 
principaL 

The  conrt  having  submitted  an  issue  of  the  fact  to  the  Jury  upon  evidence 
assumed  to  nave  been  directed  to  that  fact,  and  no  exception  having 
been  taken,  nor  any  suggestion  made  that  the  subject  referred  to  in 
the  evidence  was  not  shown  to  be  indentical  with  the  subject  in  is- 
sue, it  is  too  late  upon  appeal  to  assign  that  as  error  on  the  part  of  the 
court. 

Nelson  Reynolds  and  Tbea^t,  Bubgehabt  &  REYNOLDs,/or  Appdhni, 
Minnesota  Farmers'  Mut.  Fire  Ins.  Ass'n. 

Clapp,  Woodard  A;  CowiE,/or  Bespondeni,  Wilson. 

Dickinson,  J. 

The  appellant's  first  assignment  of  error  is  that  the  court  erred  in 
denying  defendant's  motion  for  a  new  trial  This  is  too  general, 
and  is  of  no  avail  It  is  no  assignment  of  error,  within  the  meaning 
of  the  rule  which  contemplates  a  specification  of  the  errors  by  reason 
of  which  the  appellant  asks  a  reversal  of  the  order  or  judgment  ap- 
pealed from. 

*  Decision  rendered,  Norember,  29,  1886.  • 
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The  second  assignment  of  error  cannot  be  sustained.  Under  the 
amendment  made  to  the  reply  during  the  trial,  it  was  competent  for 
plaintiff  to  show  that  the  agent  of  the  defendant  knew,  at  the  time 
the  application  was  made,  that  the  property  was  incumbered.  The 
defendant,  if  chargeable  with  knowledge  of  the  fact,  would  be 
deemed  to  have  waived  the  conditions  of  the  policy  making  a  mis- 
statement as  to  such  fact  to  avoid  the  insurance:  Shafer  v&  Phcenix 
Jm.  Co.,  53  Wis.,  361;  s.  c,  10  N.  W.  Bep,,  381;  1  Wood,  Fire  Ina 
§  90.  If  the  agent,  although  not  acting  as  such  when  the  informa- 
tion was  communicated  to  him,  retained  a  recollection  of  the  fact, 
and  had  it  in  mind  when  effecting  this  insurance,  such  knowledge 
would  affect  the  principal:  Lebanon  Savings  Bank  vs.  HoUenbeck, 
29  Minn.,  322;  s.  c.  13  N.  W.  Bep.,  145;  Wade,  Notice,  §  687,  and 
cases  dted.  The  evidence  that  a  few  days  before  the  insurance 
the  assured  informed  the  agent  who  afterwards  effected  the  insur- 
ance of  the  existing  incumbrance  was  therefore  admissible,  even 
though  that  alone  were  deemed  insufficient  to  charge  the  defendant 
with  notice. 

When  the  exception  referred  to  in  the  third  asssignment  of  error 
.  was  taken  the  court  qualified  the  instruction  excepted  to,  and  to  the 
instruction  as  thus  qualified  no  exception  was  taken. 

It  was  admitted  by  the  pleadings  that  when  the  insurance  was 
Affected  there  was  a  mortgage  upon  the  property  for  $800  and 
uiterest^  given  to  the  I>undee  Mortgage  Trust  Investment  Company. 
The  only  evidence  of  notice  to  the  agent  of  an  existing  incumbrance 
referred  to  a  mortgage  of  $850  in  favor  of  MacMaster,  in  Fergus 
Falls.  It  was  not  shown  that  these  different  designatipns  referred 
to  and  were  the  same  mortgage.  The  fourth  assignment  of  error 
rests  upon  the  fact  that  no  such  indentity  was  shown.  The  point  is, 
in  substance,  that  the  court  erred  in  submitting  to  the  jury  the  ques- 
tion as  to  whether  the  defendant  bad  notice  of  the  Dundee  mort- 
gage As  to  this  it  is  enough  to  say  that  the  court  submitted  the 
case  to  the  jury  as  though  the  mortgage  designated  in  the  plead- 
ings, and  that  to  which  the  evidence  related,  were  the  same.  No 
soggestion  was  then  made  that  such  was  not  the*  fact,  no  exception 
was  taken  to  the  instruction  in  this  respect,  and  it  is  now  too  late  to 
assign  this  as  error  on  the  part  of  the  court 

The  assignment  of  errors  contains  no  other  specifications  than 
those  to  which  we  have  referred,  and  the  order  refusing  a  new  trial 
ia  affirmed. 
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SUPREME  COURT  OP  IOWA. 


AMERICAN  INS.  CO. 

GARRETT.* 

A  premium-note  payable  in  four  annual  installments  was  ffiven  for  the  insur- 
ance. After  tne  first  installment  became  due  the  insured  mailed  the  policy 
to  the  company  and  requested  a  cancellation. 

Held,  in  an  action  on  the  note  that  the  insured  was  liable.for  the  installment 
due  at  the  time  of  the  rescission 

Chas.  E.  Ransueb,  E  M.  Thompson,  and  Qbo.  W.  Wilson,  for  Ap- 
pellant 

L.  F.  SpamGEB  and  J.  H.  Williamson,  for  Appellee. 

ROTHBOOE,  J. 

The  note  in  suit  is  in  these  words  : — 
$50. 

For  value  received  in  policy  No.  176,619,  dated  the  twenty-ninth  day  of 
June,  1874,  issued  by  the  American  Insurance  Company  of  Chicago,  niinois> 
I  promise  to  pay  the  said  company  t^welve  dollars  and  fifty  cents  on  the  first 
day  of  June,  1875,  and  twelve  dollars  and  fifty  cents  on  the  first  day  of  June, 
1876,  and  twelve  dollars  and  fifty  cents  on  the  first  day  of  June,  1877,  and 
twelve  dollars  and  fifty  cents  on  the  first  day  of  June,  1878,  without  intereHt. 

R.  P.  Garrett. 

The  amount  in  controversy  being  less  than  $100,  the  appeal  comes 
to  us  upon  the  following  certificate  of  the  trial  judge  : — 

"  The  amount  in  controversy  in  this  cause,  as  shown  bj  the  plead- 
ing, does  not  exceed  one  hundred  dollars.  The  cause  involves  the 
determination  of  a  question  of  law  upon  which  it  is  desirable  to 

*  Decision  rendered,  Mardi  15, 18S7. 
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have  the  opinion  of  the  supreme  court,  as  follows:  First.  Is  it  a 
complete  defense  to  an  action  on  an  installment  promissory  note 
due  in  four  equal  annual  installments,  given  for  the  premium  on  an 
insurance  policy,  the  execution  of  which  note  is  admitted  by  the  an- 
swer, to  show  that  the  assured,  more  than  a  year  after  said  note 
was  given,  mailed  the  policy  to  the  insurance  company  plaintiff,  and 
in  the  letter  accompanying  said  policy  requested  cancellation  thereof, 
the  assured  neither  paying,  nor  offering  to  pay,  any  part  of  the  pre- 
mium-note,— there  being  at  that  time  one  installment  of  the  note 
past  due  and  unpaid,  and  three  installments  not  mature,  there  having 
been  two  notes  given  for  the  premium  on  said  policy,  the  first  of 
which  was  paid  when  it  became  due,  upon  notice  from  the  com- 
pany, and  no  notice  of  non-acceptance  and  of  cancellation  of  pohcy, 
as  requested  by  defendant,  was  ever  received  by  the  defendant,  and 
no  notice  to  pay  the  further  installments  due  on  said  note  as  they 
became  due,  no  notice  having  afterwards  been  received  by  the  de- 
fendant to  pay  said  note,  and  there  being  no  evidence  of  the  con- 
dition of  the  policy  of  insurance  ?  Second.  Under  the  facts  being 
shown  on  the  trial  in  the  foregoing  question,  was  it  error  in  the 
court  to  overrule  plaintiff's  motion  to  direct  a  verdict  for  plaintiff? 
Third.  Under  the  facts  being  shovm  on  the  trial  as  stated  in  the 
first  question  was  it  error  on  the  part  of  the  court,  on  its  own  mo- 
tion, to  direct  a  verdict  for  the  defendant?  This  certificate  is 
made  by  the  court  at  the  time  of  overruling  plaintiff's  motion  for 
a  new  trial,  and  at  the  time  judgment  is  rendered  in  said  action 
against  the  plaintiff,  on  this  October  16, 1885. 

"  W.  H.  Utt,  Circuit  Judge." 
It  vnll  be  observed  that  the  note  in  suit  names  the  consideration 
thereof  to  be  the  policy  of  insurance.  It  was  a  contract  of  insur- 
ance, and  the  defendant  claims  that  he  rescinded  the  contract  by 
returning  the  policy  to  the  plaintiff!  But  the  certificate  shows  that 
this  rescission  was  not  made  until  after  the  first  installment  of  the 
notes  became  due.  The  defendant  was  surely  liable  to  pay  all  dues 
up  to  the  time  that  he  chose  to  rescind  the  contract.  In  order  to 
absolve  himself  from  further  liabiHty  to  the  plaintiff,  he  should 
have  paid  ihe  installment  then  due.  We  think  iliat,  under  the  facts, 
the  jiiry  should  not  have  been  directed  to  return  a  verdict  for  the 
defendant.     Reversed. 
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SUPBEME  COURT  OF  IOWA. 

Appeal  from  Circuit  Court,  Jasper  County. 


MITCHELL 
GRAND  LODGE  IOWA  KNIGHTS  ^ 

OP  HONOR  AND  OTHKBS.* 

The  charter  of  a  beneyolent  society  stated  the  object ''  to  provide  benevolent 
g^  and  charity  by  establishing  a  widows  and  orphans'  fund  *  *  fh>m  which  a 

sum  *  *  shall  be  paid  to  his  family  or  as  he  may  direct. 
Held^  That  the  member  had  absolute  power  to  designate  the  beneficiary,  who 

need  not  be  a  member  of  his  own  umily. 

Stahl  Bbos.  &  GiLiiAK, /or  Appetlafd, 

WiNSLOw  &  Vabntjm, /or  Appellee. 

Seeyebs,  J. 

The  articles  of  incorporation  and  constitation  of  the  grand  and 
subordinate  lodges  are  made  a  part  of  the  petition,  and  it  is  con- 
ceded that  the  benefit  fund,  to  recover  which  is  the  object  of  this 
action,  must  be  paid  to  the  person  entitled  thereto,  as  provided 
therein.  A  certificate  of  membership  was  issued  to  the  deceased, 
.  and,  when  issued,  it  was  therein  stated  that  Margaret  F.  Mitchell 
was  the  beneficiary,  and  entitled'to  receive  such  portion  of  the  bene- 
fit fund  as  was  due,  by  virtue  of  the  membership  of  said  Charles 
F.  Mitchell.  Said  Margaret,  however,  was  not  his  wife,  heir,  or 
member  of  his  family;  and  the  sole  question  to  be  determined  is 
whether  she  or  the  plaintiff  is  entitled  to  the  fund. 
.  The  articles  of  incorporation  provide  *'  that  the  object  of  this  cor- 
poration shall  be  to  unite  all  acceptable  men,  of  every  profession, 

•  Deoitlon  rendered,  D^ember  15,  1886.  ~ 
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*  *  *  to  provide  beneyolence  and  charity,  by  eBtablishing  a 
^dowB  and  orphans'  fond,  from  ^viiich,  on  satisfactory  evidence  of 
the  death  of  a  member  of  the  corporation,  *  *  *  ^^  gm^  not  ex- 
ceeding two  thousand  dollars  shall  be  paid  to  his  family,  or  as  he 
may  direct  *  *  *"  It  is  further  provided  in  the  constitution 
of  subordinate  lodges  that  every  applicant  for  membership  "  must 
be  €^  male  person,  *  *  *  competent  to  earn  a  livelihood  for  him- 
self and  family." 

It  is  contended  by  counsel  for  the  appellant  that  the  avowed  ob- 
ject of  the  corporation  is  to  provide  a  widows  and  orphans'  fund 
for  the  family  of  deceased  members,  and  that  the  widow  and  child- 
ren of  the  deceased  member  are  named  as  a  class  to  whom  the  fund 
is  due  and  must  be  paid.  That  it  is  the  primary  object  of  the  cor- 
poration to  provide  such  a  fund  for  the  benefit  of  widows  and  child- 
ren of  deceased  members  must,  we  think,  be  conceded,  but  it  is  just 
as  clearly  provided  that  the  fund  shall  be  paid  to  such  beneficiary  as . 
the  member  may  direct  If  it  had  been  intended  that  such  direc- 
tion must  be  confined  to  a  member  of  the  family  of  the  member, 
we  think  it  would  have  so  been  said  in  express  terms.  As  the  ab- 
solute power  is  given  the  member  to  designate  who  the  beneficiary 
shall  be,  and  as  this  has  been  done,  we  are  unable  to  see  how  such 
direction  can  be  disregarded,  and  the  fund  paid  to  some  one  else. 
We  understand  this  to  be  the  uniform  holding  of  the  courts  that 
have  been  called  upon  to  determine  a  similar  question,  under  articles 
of  corporation  indentical,  in  substance  at  least,  with  the  controlling 
provisions  of  the  articles  of  corporation  which  must  govern  in  this 
case:  G^try  vs.  Supreme  Lodge  Knights  of  Honor,  23  Fed.  Bep., 
718;  Highland  vs.  Highland,  109  HL,  366;  Supreme  Lodge  Knights 
of  Honor  vs.  Martin,  12  Ins.  Law  J.,  628;  Knights  of  Honor  v& 
Nairn,  26  N.  W.  Bep.,  826;  Stephenson  vs.  Stephenson,  64  Iowa, 
538;  s.  c,  21  N.  W.  Rep.,  19. 

Counsel  for  the  appellant  have  cited  a  number  of  adjudged  cases, 
but  in  none  of  them  was  there  a  provision  in  the  articles  of  incor- 
poration or  rules  of  the  order  like  that  in  question,  and  they  have 
only  a  remote,  if  any,  application  to  the  case  in  hand. 

The  judgment  of  the  district  court  is  affirmed. 
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UNITED  STATES  CIBCDIT  <X)UBT. 

EASTERN  DISTRICT  OF  MISSOURI. 


EEABY  AKD  OTHEBS 

MUTUAL  KESEBYE  FUND  LIFE  ASSTT.*  J 

Where  a  policy  of  insurance  provides  for  the  payment  of  different  sums  to  dif- 
ferent  parties,  it  is  improper  for  the  beneficiaries  to  join  in  one  action  to  re- 
cover the  several  sams  dne. 

Where^  however,  all  the  beneficiaries  have  joine^L  and  a  demurrer  to  the 
petition  has  been  sustained,  it  may  be  ordered  that  each  plaintiif  file  his 
separate  petition  npon  his  canse  of  action,  and  that  the  defendants  be 
ruled  to  answer  without  further  service  of  process. 

W.  B.  Thompson  and  M.  McExiLG,  for  Plaintiffs, 

W.  C.  &  James  C.  Jonss,  for  Defendant 

Bbeweb,  J. 

This  salt  is  on  an  insurance  policy  for  $10,000.  The  policy  pro- 
Tides  for  the  payment  of  $2,000  to  one  party,  $1,000  to  another,  and 
BO  on.  All  the  different  parties  in  interest,  benefidaries  in  the  policy, 
have  joined  in  one  action,  and  the  demurrer  is  on  the  ground  of  im- 
proper joinder  of  causes  of  action.  The  x>etition  states  the  condition 
under  which  the  policy  matured.-  It  states  the  promise  on  the  part 
of  the  insurance  company  in  one  instrument  to  pay  different  sums  of 
money  to  different  parties.  Of  course,  there  may  be  a  unity  of  in- 
terest in  the  subject-matter  of  the  action,  but  there  is  no  unity  of  in- 
terest in  the  relief  desired.  If^  for  instance,  one  of  these  beneficia- 
ries is  paid,  the  others  have  no  interest  in  and  are  not  prejudiced  by 
that  payment;  and  he  has  no  interest  in  the  money  which  is  due  the 

*  Docition  rendered,  March  34,  UST.—From  FedtraJL  BtpcrUr. 
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other  benefidaiies.  Each  one  has  a  separate  interest  in  the  money 
which  by  the  terms  of  the  policy  is  payable  to  him  or  to  her.  I 
think,  therefore,  under  the  practice  which  obtains  and  the  rule  laid 
down  under  the  State  code,  the  demurrer  will  have  to  be  sus- 
tained. But  all  the  parties  plaintiff  are  in  court.  The  defendant  is 
in  court  All  the  causes  of  action  are  stated,  and  I  think  it  is  within 
the  power  of  the  court,  and  the  order  will  so  be  made,  after  sustain- 
ing the  demurrer,  that  each  plaintiff  may  file  his  or  her  petition  upon 
his  or  her  cause  of  action,  and  without  other  process  the  defendant 
will  be  ruled  to  answer  within  thirty  days  each  petition. 

I  may  add  that  in  this  matter,  although  my  Brother  Thayer  sat 
with  me  on  the  bench,  he  took  no  part  in  the  decision,  it  being  dis- 
posed of  by  myself  alone. 
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SUPBEME   JUDICIAL   COURT  OF   MAINE. 


SWEAT 

PISCATAQUIS  MUT.  INS.  CO.* 

The  materiality  of  a  mifirepresdutation  of  title  in  an  application  for  insur- 
ance is  a  question  of  fact  for  the  jury. 

Cbosbt  &  Cbosby,  for  Plaintiff. 

Henby  Hudson  and  C.  A  Everett,  for  Defendant, 

Walton,  J. 

Whether  an  erroneous  description  or  misrepresentation  of  title 
in  an  application  for  insurance  is  or  is  not  material  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law  tar  the  court  In  this 
case  the  plaintiff  in  her  application  for  insurance  stated  that  the 
property  was  unincumbered,  when  in  fact  there  was  a  mortgage 
upon  it  The  presiding  judge  instructed  the  jury  that  this  misrep- 
resentation was  not  material  This  was  error.  The  materiality  of 
the  misrepresentation  should  have  been  submitted  to  the  jury  : 
Bey.  St,  c.  49,  §  20;  Bellatty  vs.  Insurance  Co.,  61  Me.,  414 

Exceptions  sustained.    New  trial  granted. 

Peters,  C.  J.,  Danforth,  Emery,  Foster,  and  Haskell,  JJ.,  con- 
curred. 

*  Decisioo  rendered,  February  12, 1887. 
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SUPREME  COURT  OF  INDIANA. 


HOLLAND,    Guardian, 

TAYLOR  AND  Others.* 

The  certificate  of  a  benevolent  society  was  pavable  to  the  ezecators  for  the 
benefit  of  a  dauffhter  of  the  insured.  The  by-laws  provided  that  benefits 
were  to  be  payable  to  dependent  beneficiaries,  and  that  upon  surrender  of 
the  certificate  a  new  one  miffht  be  issued  payablie  to  such  dependent  ben- 
eficiaries as  the  insured  might  direct. 

Heldf  That  the  beneficiary  could  only  be  changed  by  a  surrender  of  the  certifi- 
cate. 

Where  the  insured  by  will  directed  his  executors  to  pay  his  debts  from  the 
benefit  in  a  certain  case ;  to  invest  the  proceeds  for  the  benefit  of  his 
daughter,  and  in  case  of  her  death  to  divide  them  among  certain  parties. 

•  DMtaKm  rendsred.  Mi/  34. 1887. 
Toi.  XTI.— 89. 
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Held,  That  the  insnred  could  not  dispose  of  the  proceeds  by  will,  the  execu- 
tors could  only  collect  the  money  and  pay  it  over  to  the  gaardian  of  the 
daughter. 

Byiteld  &  HowLAND,  foT  Appellani. 
Vinson  Gabteb,  for  Appdlees, 

ZOLLABS,  G.  J. 

On  the  twenty-fifth  day  of  August,  1884,  the  Rojal  Arcanum, 
whose  principal  office  and  supreme  council  are  in  Boston,  issued  to 
Charles  D.  Taylor,  of  Indianapolis,  a  certificate  in  these  words  :— 
Royal  Arcanum  Benefit  Certificate. 

This  certificate  is  issued  to  Charles  D.  Taylor,  a  member  of  Hoosier  Coancil 
No.  394,  Royal  Arcanum,  located  at  Indianapolis,  Ind.,  upon  evidence  re- 
ceived from  said  council  that  he  is  a  contributor  to  the  widows  and  orphans' 
benefit  fund  of  this  order,  and  upon  condition  that  the  statements  made  by 
him  in  his  application  for  membership  in  said  coancil,  and  the  statements 
certified  by  him  to  the  medical  examiner,  both  of  which  are  filed  in  the  su- 
preme secretary's  ^office,  be  made  a  part  of  the  contract ;  and  upon  condition 
that  the  said  member  complies  in  the  future  with  the  laws,  rules,  and  regula- 
tions now  goyeming  said  council  and  fund,  or  that  may  hereafter  be  enacted 
by  the  supreme  council  to  govern  said  council  and  fund.  The  conditions  be- 
ing complied  with,  the  supreme  council  of  the  Royal  Arcanum  hereby  promises 
and  binds  itself  to  pay  out  of  its  widows  and  orphans'  benefit  fund,  to  Sam- 
uel Taylor  and  Martin  V.  McGilliard  (executors),  for  the  benefit  of  Anna 
Laura  Taylor  (daughter),  a  sum  not  exceeding  three  thousand  dollars,  in  Ac- 
cordance with  and  under  the  provisions  of  the  laws  governing  the  said  fimd, 
upon  satisfactory  evidence  of  the  death  of  said  member,  and  upon  the  sar- 
render  of  this  certificate  ;  provided,  that  the  said  member  is  in  good  standing 
in  this  order  at  the  time  of  his  death,  and,  provided,  also,  that  this  certificate 
shall  not  have  been  surrendered  by  said  member,  and  another  certificate  is- 
sued at  his  request,  in  accordance  with  the  laws,  of  this  order.  In  witness 
whereof  the  supreme  council  of  the  Royal  Arcanum  has  hereunto  afiixed  its 
seal,  and  counsel  thie  certificate  to  be  signed  by  ite  supreme  regent,  and  at. 
tested  and  recorded  by  its  supreme  secretary  at  Boston,  Massachusetts,  this 
twenty-fifth  day  of  August,  1884. 

John  Hahkhj.  Butleb,  Supreme  Regent. 

Attest :  W.  O.  Robson,  Supreme  Secretary. 

On  the  back  of  the  certificate  is  this  form: 

FOBM  of  change  OF  BENEFICIAET. 

Council  No. .  R.  A.    To ,  supreme  secretary  S.  C.  R.  A.:  I  hereby 

surrender  and  return  to  the  supreme  council  of  the  Royal  Arcanum  the  writ- 
ten benefit  certificate  No.  — ,  and  direct  that  a  new  one  be  issued  to  me,  pay- 
able to , 


[Seal  of  sub-council.]  Member's  signature, . 

Attest :  ,  Secretary. 

The  Royal  Arcanum  is  governed  by  a  constitution  and  by-laws^ 
section  2  and  3  of  the  by-laws  being  as  follows  : — 
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Sec.  2.  Each  member  shall  enter  upon  his  application  the  name  or  nameb  of 
e  members  of  his  family,  or  those  dependent  npon  him,  to  whom  he  desirec* 
B  benefits  paid,  subject  to  such  future  disposal  of  the  benefit  among  his  de- 
ndents  as  the  member  may  thereafter  direct,  and  the  same  shall  be  entered 
the  benefit  certificate  aecording  to  said  directions,  etc. 
Sec.  3.  A  niember  may  at  any  time,  when  in  good  standing,  surrender  hi  8 
nefit  certificate,  and  a  new  certificate  shall  thereafter  be  issued,  payable  to 
ch  beneficiary  or  beneficiaries  dependent  upon  him  as  such  member  may  di- 
et, upon  the  payment  of  a  certificate  fee  of  fifty  cents. 

On  the  twenty-second  day  of  August,  1884,  the  day  on  which,  as 
leged  in  appellees*  answer,  Taylor  applied  for  the  above  certificate^ 
i  made  his  wHL  In  that  will  he  recited  as  a  fact,  that  he  had  in 
B  possession  a  policy  of  life  insurance  for  $3,000,  issued  to  him  by 
le  Royal  Arcanum,  and  payable  to  Samuel  Taylor  and  Martin  V. 
[cGilliard,  his  executors,  for  the  benefit  of  his  daughter,  Anna 
aura  Taylor.  In  another  item  of  the  will  the  testator  directed  that 
L  the  event  of  his  personal  property  being  insufficient  to  pay  his 
Bbts,  the  first  interest  or  earnings  of  the  life  insurance  fund  should 
B  apphed  to  that  object,  the  principal  to  remain  intact.  In  another 
em  he  directed  that  aftei*  his  death,  the  insurance  fund  should  be 
)Uected  by  his  "  said  administrators,"  and  safely  invested  in  real>es- 
ite  loans,  and  that  the  interest  derived  therefrom  should  be  first 
sed  in  the  payment  of  his  debts,  and  the  remainder  in  the  educa- 
on  of  his  daughter,  Anna  Laura,  according  to  the  best  judgment  of 
is  ''  administrators;"  that  in  the  event  of  his  daughter  being  left 
lotherless,  the  fund  should  be  used  for  her  benefit,  in  accordance 
ith  the  judgment  of  his  **  administrators ;"  and  that,  when  she 
aould  arrive  at  the  age  of  twenty-one  years,  the  iFund,  with  accumu- 
ited  interest,  should  be  paid  to  her.  By  another  item  of  the  will 
Dd  codicil  thereafter  made,  the  testator  directed  that,  in  the  event 
f  the  death  of  his  daughter  before  arriving  at  the  age  of  twenty- 
ne  years,  the  insurance  fund  should  be  given,  and  divided  by  his 
dministrators,  a  certain  portion  to  his  wife,  another  portion  to  his 
ither,  another  portion  to  a  person  neither  related  to  nor  depend- 
nt  upon  him,  and  still  another  portion  to  the  American  Baptist 
[ome  Mission  Society.  In  another  item  appellees,  Samuel  Taylor 
nd  Martin  Y.  McGilliard,  were  designated  as  the  executors  of  the 
rilL 

The  assured  and  testator,  Charles  D.  Taylor,  died  in  February, 
885.  Subsequently  appellees  were  appointed  and  d\ily  qualified  as 
xecutors  of  the  will,  and  collected  the  insurance  fund  from  the 
loyal  Arcanum.     Subsequent  to  the  death  of  the  testator,  also,  ap- 
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pellant  was  appointed  guardian  of  the  person  and  estate  of  the 
daughter,  Anna  Laura.  In  May,  1885,  he  filed  his  petition  in  the 
Marion  circuit  court,  asking  therein  for  an  order  upon  the  executors 
to  pay  over  to  him,  as  such  guardian,  the  fund  so  collected  by  them 
from  the  Boyal  Arcanum.  That  petition,  and  the  answer  thereto  by 
the  executors  state  the  facts  substantially  as  above  recited.  The 
court  overruled  a  demurrer  to  the  answer,  and  held  that  the  execu- 
tors were  entitled  to  the  fund,  to  be  disposed  of  as  the  will  directs. 
The  question  for  decision  is,  shall  the  benefit-fund  remain  in  the 
hands  of  the  executors,  to  be  managed,  disposed  of,  and  distributed 
as  the  will  directs,  or  ought  it  to  be  turned  over  to  the  guardian  as 
the  absolute  property  of  the  daughter,  Anna  Laura  Taylor?  Upon 
a  fair  construction  of  the  certificate,  the  by-laws  of  the  order  are  a 
part  of  the  contract.  Therefore,  by  accepting  the  certificate,  the 
member  Taylor  obligated  himself  to  comply  with  the  by-laws,  and 
agreed  that  payment  should  be  mside  to  the  executors  for  the  benefit 
of  his  daughter,  imless  the  certificate  should  be  surrendered  by  him, 
and  another  issued  at  his  request,  in  accordance  with  the  laws  of  the 
order.  He,  and  all  concerned,  would  have  been  bound  by  the  by- 
laws, even  though  there  had  not  been  such  a  reference  to  them  in  the 
certificate. 

Benevolent  associations,  such  as  the  Boyal  Arcanum  appears  to  be, 
are  in  the  nature  of  mutual  insurance  companies.  Persons  who  be- 
come members  of  such  associations,  and  accept  certificates,  are  bound 
to  take  notice  of  the  by  laws.  They  enter  into  and  become  a  part  of 
the  contract  the  same  as  if  they  were  written^  out  in  the  certificate  : 
Bauer  vs.  Sampson  Lodge  Knights  of  Pythias,  102  Ind.,  262.  What- 
ever rights  beneficiaries  have  in  life  policies,  they  have  by  virtue  of 
the  contract  between  the  insurance  company  and  the  assured.  In 
the  case  of  an  ordinary  insurance  policy,  the  rights  of  the- beneficia- 
ries in  the  policy,  and  to  the  amount  to  be  paid  upon  the  death  of 
the  assured,  is  a  vested  right,  vesting  upon  the  taking  effect  of  the 
policy.  That  right  cannot  be  defeated  by  the  separate  or  the  com- 
bined acts  of  the  assured  and  insui*ance  company,  without  the  con- 
sent of  the  beneficiary:  Harley  vs.  Heist,  86  Ind.,  197,  and 
authorities  there  cited  ;  Damron  vs.  Penn  Mui  Life  Ins.  Co.,  99 
Ind.,  478,  and  cases  there  cited.  As  in  other  cases,  so  here,  what- 
ever right  or  power  Taylor,  the  assured,  hsA  to  and  over  the  certifi- 
cate, was  by  virtue  of  the  terms  of  the  certificate,  and  the  by-laws  of 
the  order,  which,  together,  constituted  the  contract  between  him 
and  the  order;  and  whatever  rights  the  beneficiary,  Anna  Laura, 
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had,  or  now  has,  to  the  fund  to  be  and  in  this  case  paid  upon  the 
death  of  the  assured,  her  father,  she  had  and  has  by  virtue  of  the 
same  contract  It  should  be  observed  that  the  Boyal  Arcanum  is 
not  a  domestic  corporation,  and  hence  not  affected  by  section  3,858 
of  our  statute  (Bev.  St.,  1881)  :  Presbyterian  Mui  Assur.  Fund  vs. 
Allen,  106  Ind.,  593. 

If,  then,  the  Royal  Arcanum  were  to  be  treated  as  an  ordinary  life 
insurance  company,  and  the  certificate  as  an  ordinary  life  poHcy,  it 
would  be  dear  that  Taylor,  the  assured,  hsid  no  authority,  by  will  or 
otherwise,  to  change  the  beneficiary,  nor  in  any  way  affect  her  rights 
without  her  consent.  For  many,  and  indeed  for  most,  purposes, 
mutual  benefit  associations  are  insurance  companies,  and  the  certifi- 
cates issued  by  them  are  pohcies  of  life  insurance,  governed  by  the 
rules  of  law  applicable  to  such  policies.  There  are,  however,  some 
essential  differences  usually  existing  between  the  contracts  evi- 
denced by  such  certificates  and  the  ordinary  contract  of  life  insur- 
ance :  Presbyterian  3Iut  Assur.  Fimd  vs.  Allen,  supra;  Elkhart 
Mut.  Aid  Benev.  &,  Belief  Ass'n  vs.  Houghton,  103  Ind.,  286;  Bauer 
vs.  Samson  Lodge  Knights  of  Pythias,  supra. 

The  most  usual  difference  is  ihe  power  on  the  part  of  the  assured 
in  mutual  benefit  associations  to  change  the  beneficiary.  But,  as  in 
either  case  the  rights  of  the  beneficiary  are  dependent  upon  and 
fixed  by  the  contract  between  the  assured  and  the  company  or  asso- 
ciation, there  seems  to  be  no  reason  why  the  assured  should  have 
any  greater  power  to  change  the  beneficiary  in  one  case  than  in  the 
other,  except  as  that  power  may  be  inherent  in  the  nature  of  the 
association,  or  is  reserved  to  him  by  the  constitution  or  by  the  laws 
of  the  association,  or  by  the  term  of  the  certificate.  In  the  case  be- 
fore us  the  right  and  power  of  the  assured,  Taylor,  to  change  the 
beneficiary,  was  reserved  to  him  by  the  by-laws  of  the  order,  and  rec- 
ognized in  the  certificate.  Because  of  that  reservation  the  benefid- 
airy,  Anna  Laura,  did  not  have  a  right  in  and  to  the  certificate,  and 
the  amount  to  be  paid  upon  the  death  of  the  assured  vested  in  such 
a  sense  that  it  could  not  be  defeated.  But  it  would  be  saying  too 
much  to  say  that  she  had  no  rights.  She  was  the  beneficiary 
named  in  the  certificate.  The  executors,  so  far  as  shown  by  the 
terms  of  the  certificate,  had  no  rights  at  all,  either  in  or  to  the 
amount  to  be  paid  by  the  association.  So  far  as  shown  by  that  cer- 
tificate, they  were  mere  trustees  to  collect  the  amount  for  the  use 
and  benefit  of  the  real  beneficiary,  Anna  Laura.  So  long  as  the 
contract  remained  as  executed,  she  had  the  right  of  a  beneficiary. 
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subject  to  be  defeated  bj  a  change  of  the  beneficiary  by  the  assured. 
So  long  as  the  certificate  remained  as  executed,  the  assured  had  re- 
served to  himself  the  power  to  change  the  beneficiary,  and  that  was 
the  extent  of  his  right  in  or  power  over  the  certificate,  or  the  amount 
agreed  to  be  paid  at  his  death.  He  had  no  interest  in  or  to  either 
the  certificate  or  the  amount  agreed  to  be  paid  that  would  have 
gone  at  his  death  to  his  personal  representatives.  By  virtue  of  the 
by  laws  and  the  certificate  which,  as  we  have  seen,  constituted  the 
contract  between  him  and  the  Royal  Arcanum,  he  had  power  to 
change  the  beneficiary.  That  same  contract  fixed  the  mode  and 
manner  in  which  that  change  might  be  made.  And  we  think  that, 
taking  the  by-laws  and  certificate  together,  the  mode  and  manner  of 
changing  the  beneficiary  was  fixed  as  definitely,  and  was  as  binding 
upon  the  assured,  as  was  the  right  to  make  such  change  binding 
upon  the  association  and  the  beneficiary.  In  oth^  words,  under 
the  contract,  the  assured  had  a  right  to  change  the  beneficiary,  pro? 
vided  he  made  the  change  in  the  manner  provided  in  the  contract 
The  agreement  was  that  he  might  change  the  beneficiary  by  surren- 
dering the  certificate,  and  taking  another  payable  to  such  beneficiary 
"  dependent  upon  him,"  as  he  might  direct  In  that  contract  Anna 
Laura,  the  beneficiary,  had  such  an  interest  as  that  she  had  and  has 
the  right  to  insist  that,  in  order  to  cut  her  out,  the  change  of  bene- 
*ficiary  should  be  made  in  the  manner  provided  in  the  contract  The 
contract  clearly  contemplated  that  the  change  shotdd  be  made  and 
perfected  by  the  assured  during  his  lifetime. 

It  was  not  contemplated  that  he  might  make  such  a  change  by 
will,  of  which  neither  the  association  nor  the  beneficiary  named  in 
the  certificate  would  have  notice  before  his  death,  and  which  would 
not  take  effect  until  after  his  death. 

In  many  of  the  cases  reported  in  the  books,  it  appears  that  such 
associations  had  provided  in  their  by-laws  and  certificates  that 
changes  of  beneficiaries  might  be  made  by  the  will  of  the  assured. 
In  the  absence  of  such  provisions,  the  decided  weight  of  authority  is 
that  such  changes  cannot  be  made  by  will,  and  that  to  be  effectual 
and  binding  upon  the  beneficiary  named  in  the  certificate,  they 
must  be  made  in  the  mode  and  manner  provided  in  the  by-laws  and 
certificate.  In  other  words,  they  must  be  made  in  the  manner  and 
mode  provided  in  the  contract.  From  the  by-laws  and  certificate 
before  us,  it  is  clearly  apparent,  also,  that  the  undertaking  on  the 
part  of  the  association  was  not  to  pay  a  sum  of  money  for  the  ben- 
efit of  the  estate  of  the  assured,  but  for  the  benefit  of  members  of 
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his  &mily,  and  those  dependent  upon  him.  Under  the  second  by- 
law set  out  above»  the  member  was  required  to  enter  upon  his  ap- 
plication the  name  or  names  of  the  members  of  his  family,  or  those 
dependent  upon  him,  to  whom  he  desired  his  benefits  paid,  subject 
to  such  future  disposal  of  the  benefits  among  his  dependents  as  he 
might  thereafter  direct.  By  the  third  by-law,  the  association 
agreed  that,  upon  a  surrender  of  the  certificate  by  the  member,  it 
would  issue  another  to  him  payable  to  such  beneficiary  or  benefi- 
ciaries dependent  upon  him  as  he  might  direct  Thus,  under  the 
by-laws,  the  assured  might  substitute  a  new  beneficiary,  provided 
such  beneficiary  was  a  member  of  his  family,  or  dependent  upon 
him,  and  provided  the  change  of  beneficiary  was  mside  in  the  man- 
ner prescribed  in  the  by-laws.  Taylor,  the  assured,  did  not  make  a 
change  of  beneficiary  in  the  manner  prescribed  in  the  by-laws,  nor 
did  he  name  as  new  beneficiaries  members  of  his  family  only,  or 
those  dependent  upon  him.  He  disregarded  the  provisions  of  the 
by-laws  prescribing  the  manner  of  changing,  and  prescribing  what 
class  of  persons  might  be  named  as  beneficiaries,  and  attempted  to 
make  a  change  by  his  will  It  is  true  that  he  did  not  attempt  to 
deprive  the  daughter  of  all  rights  as  beneficiary,  but^  treating  the 
certificate  as  though  it  belonged  absolutely  to  him,  undertook  to 
dispose  of  the  amount  to  be  paid  at  his  death  by  directing  how  it 
should  be  managed  by  the  exexcutors  of  his  will,  and  directing  that 
they  should  use  the  income  from  it  as  assets  of  his  estate  for  the 
payment  of  lus  debts.  And  finally,  without  changing  the  beneficiary 
in  the  manner  prescribed  in  the  by-laws,  he  undertook  to  deal  with 
the  certificate,  and  the  amoimt  to  be  paid  upon  it  at  his  death,  as 
though  the  daughter  hsid  no  rights  to  either,  except  as  might  be  be- 
stowed by  his  will,  and  as  though  they  both  belonged  to  him  to  be 
disposed  of  by  will  as  his  property.  And,  thus  treating  them,  he  un- 
dertook to  dispose  of  the  fund  by  giving  it  to  others,  neither  mem- 
bers of  his  family  nor  dependent  upon  him,  provided  the  daughter 
did  not  attain  the  age  of  twenty-one  years.  Without  further  elabo- 
ration upon  this  branch  of  the  case,  otir  conclusion  is  that  Anna 
Laura,  having  been  named  in  the  certificate  as  the  beneficiary,  and 
there  having  been  no  change  of  beneficiary  in  the  manner  prescribed 
in  the  by-laws  of  the  association,  she  became  the  absolute  owner  of 
the  insurance  fund  upon  the  death  of  her  father,  unaffected  by  the 
will  As  fully  sustaining  our  conclusion  we  cite  the  follovmig  cases  : 
Masonic  Mut.  Ben.  Soc.  vs.  Burkhardt,  10  N.  E.  Eep.,  79;  Supireme 
Lodge  Knights  of  Phythias  of  the  World  vs.  Schmidt,  98  Ind.,  374; 
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Stephenson  vs.  Stephenson,  64  Iowa,  534;  Hellenberg  vs.  District 
No.  1  of  Independent  Order  of  B'nai  B'rith,  94  N.  Y.,  580;  VoU- 
mans'  Appeal  (Lang's  Estate),  92  Pa.  St.,  50;  Eastman  ys.  Provident 
Mnt.  Belief  Ass'n  (N.  H.),  20  Cent.  Law  J.,  266;  Coleman  tb.  Su- 
preme Lodge  Knights  of  Honor,  18  Ma  App.,  189,  14  Ins.  Law  J., 
635;  Daniels  ys.  Pratt,  10  N.  E.  Eep.,  166;  Supreme  Lodge  Knights 
of  Honor  vs.  Nairn  (Mich.),  22  Cent  Law  J.,  274;  Gould  vs.  Emer- 
son, 99  Mass.,  154;  Kentucky  Masonic  Mut  Life  Ins.  Co.  vs.  Miller, 
13  Bush,  489;  Hogle  vs.  Guardian  Life  Ins.  Co.,  1  Bigelow  Ins.  Cas., 
597;  Worlej  vs.  Northwestern  Masonic  Aid  Ass'n,  10  Fed.  Bep.,  227, 
11  Ins.  Law  J.,  141,  3  McCrary,  53;  McClure  vs.  Johnson,  56  Iowa, 
620;  Maryland  Mut  Ben.  Soc.  vs.  Qendine,  44  Md.,  429. 

Appellees'  counsel  cite  and  rely  upon  the  case  of  Splawn  vs. 
Chew,  60  Tex.,  532.  That  case  is  not  in  harmony  with  what  we 
hold  here  as  to  the  want  of  power  by  the  assured  to  change  the 
beneficiary  by  a  will;  nor  is  it  in  harmony  with  the  cases  above 
cited.  It  was  held  in  that  case  that  the  by-law  providing  a  mode 
for  changing  the  beneficiary  was  directory  only;  that  it  was  for  the 
benefit  of  the  association  alone,  and  might  be  waived  by  it;  that,  the 
association  not  objecting,  the  assured  might  change  the  beneficiaries 
by  a  will;  and  that  the  beneficiaries  named  in  the  certificate  could 
not,  after  the  death  of  the  assured,  be  heard  to  say  that  there  had 
been  no  change  of  beneficiaries  in  the  manner  provided  in  the  by- 
laws. As  we  have  already  said,  in  effect,  in  the  case  before  us,  our 
judgment  is  that  the  mode  and  manner  of  changing  the  beneficiary 
was  as  obligatory  upon  the  contracting  parties,  and  all  concerned, 
as  was  the  reservation  of  the  power  to  the  assured  to  make  such 
change.  The  beneficiary,  Anna  Laura,  did  not  have  an  indefeasi- 
ble right  in  the  contract  evidenced  by  the  certificate,  Qor  in  the 
amount  to  be  paid  upon  it  upon  the  death  of  the  assured;  but  she 
had  an  interest  in  them  subject  to  be  defeated  by  the  change  of 
beneficiary  in  the  mode  and  manner  provided  by  the  by-laws, 
which  were  a  part  of  the  contract :  Supreme  Lodge  Knights  of 
Pythias  vs.  Schmidt,  supra.  Taylor,  the  assured,  neither  changed, 
nor  attempted  to  change,  the  beneficiary  in  the  mode  and  manner 
provided  in  the  by-laws.  He  could  not  accomplish  that  end,  nor 
affect  the  ultimate  rights  of  the  beneficiary  by  a  will  Upon  his 
death,  therefore,  Anna  Laura  became  entitled  to  the  amount  to  be 
paid  upon  the  certificate  as  her  absolute  property.  Appellees,  exec- 
utors, having  collected  from  the  Koyal  Arcanum,  hold  the  amount  so 
collected  in  trust  for  her,  but  they  have  no  right  to  control,  manage 
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and  dispose  of  the  fund  as  directed  bj  the  will,  because  as  to  that 
fund  the  will  is  of  no  eSect  The  fund  belonging  absolutely  to  her, 
her  guardian  is  entitled  to  it,  to'  control  an.d  manage  it  as  tiie  court 
may  direct  until  she  shall  have  arrived  at  the  years  of  majority. 
The  court  below,  therefore,  erred  in  overruling  the  demurrer  to  ap- 
pellees' answer. 

In  answer  to  counsel,  it  is  sufficient  to  say  that  the  fact  that  Tay- 
lor made  his  will  upon  the  same  day  that  he  requested  the  certifi- 
cate to  be  so  made,  as  that  the  amount  should  be  paid  to  his 
executors  for  the  benefit  of  his  daughter,  can  make  no  difference. 
The  will  constituted  no  part  of  the  contract  between  him  and  the 
Royal  Arcanum.  That  order  agreed  in  the  certificate  to  pay  the 
amount  to  **  Samuel  Taylor  and  Martin  Y.  McGilliard  (executors), 
for  the  benefit  of  Anna  Laura  Taylor  (daughter),"  but  it  in  no  way 
consented  that  the  beneficiary  should  be  changed,  nor  that  the  fund 
should  in  any  way  be  turned  away  from  her,  by  the  will  of  the  as- 
sured. Indeed,  there  is  nothing  to  show  that  the  agents  and  officers 
of  the  order  had  knowledge  that  anything  of  the  sort  had  been  at- 
tempted by  the  assured. 

The  judgment  is  reversed,  at  the  cost  of  appellees,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  appellants' 
demurrer  to  the  answer,  and  to  proceed  in  accordance  with  this 
opinion. 
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COURT  OP   APPEALS  OF  MAETLAND. 

Appeal  from  ike  Superior  Court  of  Baltimore  City. 


FIRE  INSTJHANCE  ASSOCIATION  of  Enolato  ^ 

MERCHANTS  AND  MINERS'   TRANSPORTA- 
TION  CO.* 

The  policy  insnred  the  M.  Transportation  Co.  for  account  of  whom  it  may 
concern,  on  merchandise  its  own  or  in  its  charge  or  custody  as  carriers, 
and  for  the  amount  of  earned  freight  and  charges  if  any ;  loss  payable  to 
the  treasurer  for  account  of  whom  it  may  concern.  Property  was  burned 
while  stored  in  charge  of  the  company,  the  owners  of  wnich  held  floating 
policies  covering  it  while  in  transport.  Under  the  bill  of  lading  the 
company  was  exempt  from  liability  for  loss  by  fire. 

Heldy  That  the  company  as  bailee,  thouffh  without  pecuniary  interest,  might 
insure  for  the  owners,  and  where  such  appears  to  be  the  motive,  the  insur- 
ance will  inure  to  the  benefit  of  the  owners. 

Hddj  That  where  such  insurance  contemplates  contribution  from  other  insur- 
ers, a  court  will  construe  the  contracts  of  such  other  insurers,  though  not 
parties  to  the  action,  to  determine  the  contributive  liability  of  the  policy 
in  dispute. 

Thob.  M.  Lanahan,  John  H.  Thomas,  and  Frank  Gosnell,  for  Appel- 
lant 

W.  PiNCKNEY  White  and  Job.  BL  Whyte,  for  Appellee. 

Miller,  J. 

This  appeal  is  from  a  judgment  for  $4,777.49,  recovered  by  the 

appellee  against  the  appellant,  in  an  action  on  an  insurance  policy 

issued  by  the  latter  to  the  former  on  the  1st  of  November,  1883. 

The  case  was  tried  before  the  court  without  a  jury,  and  two  excep- 

*  Deoiclon  rendered.  Jtarnvrj  4, 1887. 
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tions  were  taken,  one  to  the  admissibility  of  evidence,  and  the 
ather  to  rulings  upon  propositions  of  law.  Of  the  two  main  ques- 
tions which  the  exceptions  present  for  review,  one  goes  to  the  right 
>f  recovery  to  any  extent,  and  the  other  raises  the  question  of  con- 
tribution under  the  seventh  condi^on  of  the  policy. 

The  written  part  of  the  policy  is  that  the  Fire  Association,  "  in 
consideration  of  $30  to  them  paid  by  the  insured  hereinafter 
aamed,  the  receipt  whereof  is  hereby  acknowledged,  do  insure  the 
Merchants  and  Miners*  Transportation  Company,  for  account  of 
whom  it  may  concern,  against  loss  or  damage  by  lire  to  the  amount 
3f  $5,000,  on  merchandise,  being  chiefly  cotton  in  bales,  its  own, 
Jt  in  its  charge  or  custody  as  carriers,  and  for  the  amount  of  earned 
freight  and  charges,  if  any,  thereon,  stored  in  the  frame,  metal-roof 
freight-shed  of  the  Norfolk  and  Western  Railroad  Company,  situ- 
ated nearest  the  water-front  of  its  wharf  and  dock  at  the  lower  end 
af  Main  Street,  in  Norfolk,  Virginia,  and  marked  No.  1  on  diagi'am  ; 
loss,  if  any,  payable  to  Geo.  J.  Appold,  treasurer  Merchants  and 
Miners'  Transportation  Company.  Issued  to  the  Merchants  and 
Miners'  Transportation  Company  for  account  of  whom  it  may  con- 
cern. Other  insurance  permitted."  By  the  printed  terms  immedi- 
ately following  the  insurer  agrees  to  make  good  "to  the  said 
assured,  their  successors,  executors,  administrators,  and  assigns,  all 
^uch  immediate  loss  or  damage,  not  exceeding  in  amount  the  sum 
3r  sums  insured  as  above  specified,  nor  the  interest  of  the  assured 
in  the  property,  except  as  herein  provided,  as  shall  happen  by  fire 
to  the  property  so  specified,  from  the  31st  day  of  October,  1883,  to 
the  Slst  day  of  December,  1883;  the  amount  of  loss  or  damage  to 
be  estimated  according  to  the  actual  cash  value  of  the  property, 
and  to  be  paid  sixty  days  after  due  notice  and  proofs  of  the  same 
shall  have  been  made  by  the  assured  and  received  at  the  office  of 
the  company  in  Philadelphia." 

It  is  not  necessary  to  state  at  present  any  of  the  other  provisions 
or  conditions  of  this  instrument. 

The  circumstances  which  led  to  this  insurance  are  substantially 
as  follows  :  The  Merchants  and  Miners'  Transportation  Company 
is  a  common  carrier  by  water,  and  in  October  and  November,* 
1883,  was  engaged  in  transporting  cotton  from  Norfolk  to  ports  in 
the  New  England  States.  The  firm  of  Juneau  k  Company  had 
purchased  cotton  for  certain  New  England  cotton-mills  at  Atlanta 
and  other  points  in  the  cotton-growing  States,  and  as  consignor 
was  forwarding  the  same  to  the  mills  via  Norfolk.     This  cotton  ar- 
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riyed  by  rail  at  Norfolk  in  large  quantities  during  the  latter  part  of 
October  and  the  first  of  November,  and  the  transportation  company 
had  diffictdty  in  procuring  steamers  or  vessels  to  carry  it  on  to  its 
destination,  and  it  was  stored  in  one  of  the  freightHsheds  of  the 
railway  company  at  its  wharf  to  %wait  transportation.  In  this  state 
of  things  the  transportation  company  took  out  this  policy,  together 
with  twenty-two  others  of  like  character,  but  of  different  amounts, 
in  twenty-two  other  fire  insurance  companies.  The  aggregate  of 
insurance  thus  effected  was  $50,750,  and  the  premiums  paid  therefor 
amounted  to  $299.75.  After  these  policies  had  been  issued,  and 
while  the  cotton  remained  thus  stored,  the  carrier  company,  by  its 
agent,  executed  a  receipt  for  the  same  on  the  sixth  of  November,  so 
that  it  then  came  within  the  terms  of  the  policy  as  being  in  the 
"  care  or  custody  "  of  the  assured  "  as  carriers."  On  the  fourteenth 
of  November  a  fire  occurred  in  this  freight-shed,  by  which  one 
thousand  and  ten  bales  of  this  cotton  were  destroyed  or  injured. 
How  the  fire  originated  is  not  explained  except  in  the  preliminary 
proof  of  loss  by  Mr.  Appold,  the  president  of  the  'assured,  who 
states  he  believes  it  was  from  a  spark  emitted  by  a  tug  or  steamer 
in  the  adjacent  river,  and,  in  the  absence  of  other  proof  on  the  sub- 
ject, we  must  assume  it  was  from  this  or  some  unknown  cause. 
The  value  of  the  cotton  thus  burned,  exclusive  of  salvage,  was  be- 
tween $47,000  and  $48,000.  No  part  of  it  was  owned  by  the  carriers, 
and  the  cotton-mills,  who  were  the  owners  and  consignees  thereof, 
held  open  or  floating  policies  in  other  companies  under  which  they 
insured  their  cotton  while  in  transit  from  the  place  of  piurchase  to 
the  mills.  These  have  been  termed  in  argument  marine  policies, 
and  we  shall  refer  to  them  again.  It  turned  out  at  the  trial  that 
where  these  carriers  received  the  cotton,  they  received  it  under  the 
terms  of  a  bill  of  lading  by  which  they  were  exempt  from  loss  by 
"fire  from  any  cause  on  land  or  water,"  and,  consequentiy  they 
were  not  liable  over  to  the  owners  for  this  loss.  They  was  no 
''  earned  freight;"  and,  before  this  suit  was  brought,  they  had  been 
paid  by  the  insurers  all  that  they  had  demanded  in  the  shape  of 
charges  and  expenses.  The  suit,  therefore,  must  be  prosecuted,  if 
at  all,  solely  for  the  benefit  of  the  owners,  and  whatever  is  recovered 
must  go  them. 

First.  Upon  these  facts  the  question  arises,  can  the  suit  be  main- 
tained ?  In  our  opinion  it  can,  and  we  shall  state  briefly  the  ground 
of  that  opinion.  It  has  been  decided  by  this  court,  and  upon 
abundant  authority,  that  a  person  having  goods  in  his  possession  as- 
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consignee,  or  on  commisBion,  may  insure  them  in  his  own  name,  and 
for  their  foil  yalue,  and  in  the  event  of  loss,  recoTer  the  fuU  amount 
of  the  insurance,  and  after  satisfying  his  own  daim  hold  the  balance 
as  trustee  for  the  owner  :  Hough,  Clendenning  &  Co.  vs.  People's 
Fire  Ins.  Co.,  36  Md.,  432.  The  law  as  thus  stated  is,  of  course, 
based  upon  the  assumption  that  the  assured  had  an  insurable  inter- 
est in  the  property  at  the  time  of  the  insurance,  and  we  are  inclined 
to  the  opinion  that  this  transportation  company  had  such  interest,  at 
least  in  respect  to  **  charges  '*  and  freight  expected  to  be  earned, 
notwithstanding  it  had  no  pecuniary  interest  in  or  ownership  of  the 
cotton  itself  and  was  not  liable  over  for  its  loss  by  fire.  But  how- 
ever that  may  be,  the  law  goes  further,  and  it  is  now  well  settled 
that  where  a  person  has  the  custody,  care,  or  possession  of  property 
for  another  and  bears  the  relation  to  it  of  consignee,  carrier,  factor, 
warehouseman,  or  bailee,  he  may,  though  he  has  no  pecuniary  in- 
terest therein  and  is  not  responsible  for  its  safe-keeping,  insure  it  in 
his  own  name  for  the  benefit  of  the  owners,  and  the  insurance  will 
inure  to  their  benefit  upon  a  subsequent  adoption  of  the  insurance, 
even  after  the  happening  of  a  loss  under  the  policy:  1  Wood  Fire  Ins. 
(2d  ed.),  §§  293,  294,  and  this  must  be  so,  otherwise  policies  "  for 
account  of  whom  it  may  concern,"  which  are  frequently  taken  out 
by  and  in  the  name  of  a  party  in  possession,  without  any  previous 
authority  from  the  owner,  could  never  have  been  upheld.  But  such 
policies  are  daily  issued,  and  though  more  frequently  used  in  ma- 
rine insurance,  are  sometimes  found  in  other  policies,  and  it  has  be- 
come elementary  law  in  regard  to  them,  that  extrinsic  evidence  may 
be  adduced  to  show  who  was  in  fact  the  party  concerned,  and  any 
one  having  title  to  the  property  at  the  time  of  loss  may  be  adopted, 
and  avail  himself  of  the  advantages  prescribed  in  the  contract  if  it 
be  shown  that  his  interest  was  within  the  contemplation  of  the  party 
procuring  the  insurance.  The  fact  that  the  interest  of  the  owners 
was  contemplated  by  the  insurer  in  this  case,  seems  apparent  from 
the  contract  itself  when  read,  as  it  must  be,  in  the  light  of  the  sur- 
rounding circumstances  already  stated.  That  this  carrier  company 
should  have  effected  insurance  against  fire  '*  for  account  of  whom  it 
may  concern,"  and  to  an  amount  exceeding  $50,000  on  this  cotton, 
when  they  did  not  own  a  bale  of  it  and  were  not  responsible  for  its 
loss  by  fire,  without  intending  to  protect  thereby  the  interest  of  the 
owners,  is  almost  incredible.  The  inference  that  they  did  so  intend 
is  strong,  if  not  irresistible.  But  at  all  events  the  proof  is  quite  suf- 
ficient to  warrant  a  jury  in  finding  such  intent    Nor  is  there  any 
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doubt  but  that  these  owners  had  an  insurable  interest  when  the  loss 
occurred,  for  they  were  the  absolute  owners  of  the  cotton  then  aa 
well  as  when  the  insurance  was  effected.  Haye  they  then  adopted 
this  policy  ?  As  was  said  by  the  supreme  court  in  a  case  where  a 
similar  policy  was  imder  consideration  :  "  The  adoption  of  the  policy 
need  not  be  in  any  particular  form;  anything  which  clearly  evinces 
such  purpose  is  sufficient :"  Hooper  vs.  Kobinson,  98  U.  S.,  537. 
Adoption  is  a  question  of  fact,  and  all  we  need  say  on  this  point  i» 
that  we  think  there  is  enough  in  this  record  to  have  authorized  a 
court  to  submit  that  question  to  the  finding  of  a  jury. 

But  counsel  for  the  appellant  contended  that  by  the  terms  of  this 
policy  the  obligation  of  tiie  insurer  to  make  good  the  loss  insured 
against  is  expressly  limited  to  the  interest  of  the  assured.  The  ar- 
gument in  support  of  this  position  is  ingenious  and  is  founded  upon 
what  counsel  insists  is  the  true  grammatical  construction  of  that 
paj^  of  the  printed  portion  of  the  policy  above  quoted.  According 
to  this  construction  they  contend  that  tiie  terms,  '*  except  as  herein 
provided,"  refer  to  the  "  loss  or  damage,"  in  the  previous  part  of 
the  sentence,  and  that  their  office  is  simply  to  exclude  therefrom 
such  loss  as  by  subsequent  conditions  the  insurer  was  exempted 
from  paying,  and  that  they  in  no  wise  modify  the  preceding  terma 
which  limit  the  amount  to  be  paid  to  a  sum  "  not  exceeding  the  in- 
terest of  the  insured  in  the  property."  But  this  reading  would,  as 
it  seems  to  us,  be  in  conflict  with  the  intention  of  the  parties  as  ex- 
pressed in  the  written  part  of  the  instrument;  and  we  have  already 
said  that  this  part,  read  in  connection  with  the  surrounding  circum- 
stances, manifests  an  intention  to  insure  more  than  the  mere  interest 
of  the  insured  earner.  There  is  ample  authority  as  well  as  good 
sense  for  the  position  that  where  the  written  and  printed  portions  of 
a  policy  conflict,  effect  must  be  given  to  the  former,  because  being 
incorporated  into  the  contract  at  the  time  it  was  made,  it  is  pre- 
sumed that  it  expresses  the  actual  agreement  of  the  parties  and 
that  they  intended  thereby  to  override  that  portion  of  the  contract 
expressed  in  type  which  is  inconsistent  therewith:  1  Wodd  Ins.  (2d 
ed.),  §  58.  But  it  is  not  necessary  in  this  case  to  go  to  the  extent  of 
adopting  the  law  as  thus  stated,  for  we  think  the  t«rms  "  except  as 
herein  provided,"  in  the  connection  in  which  they  stand,  are  quite 
susceptible  of  being  read  as  referring  to  the  written  as  well  as  to 
the  subsequent  printed  portions,  and  as  modifying  the  immediately 
preceding  terms  limiting  the  extent  of  liability.  So  read,  they  re- 
move all  conflict,  and  effectuate  the  intention  of  the  parties  as  ex- 
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pressed  in  the  written  part;  and  this  construction  would  seem  to  be 
sanctioned  by  the  rule  laid  down  of  old  by  Lord  Hale  that,  "Judges 
ought  to  be  curious  and  subtle  to  invent  reasons  and  means  to 
make  acts  effectual  according  to  the  just  intent  of  the  parties;  they 
will  not,  therefore,  cavil  about  the  propriety  of  words  when  the  in- 
tent of  the  parties  appears,  but  will  rather  apply  the  words  to  fulfill 
the  intent  than  destroy  the  intent  by  reason  of  the  insufficiency  of 
the  words  :"  Crossing  v&  Scudmore,  2  Lev.,  9.  Ciourts  are  no  more 
inclined  now,  than  they  were  in  the  days  of  Lord  Hale,  to  draw  fine 
distinctions,  or  be  nice  about  the  grammatical  construction  of  sen- 
tences, whether  in  insurance  contracts  or  others,  in  order  to  sustain 
a  defense  in  which  there  is  no  merit. 

We  regard  this  poHcy  as  an  insurance  upon  specific  goods  stored 
in  a  specified  place,  under  which  the  interest  of  the  owner,  if  prop- 
erly asserted,  can  be  protected. 

If,  therefore,  a  jury,  or  a  court  acting  as  a  jury,  shotdd  find  in 
their  favor  the  facts  which  we  have  said  must,  under  the  proof  in 
this  record,  be  left  to  such  finding,  the  action  can  be  maintained; 
and  from  this  it  follows  that  the  court  below  was  right  in  rejecting 
the  defendant's  first  and  seventh  propositions  or  prayers.  We  are 
also  further  of  opinion  that  under  the  circumstances  disclosed  in  the 
record,  the  plaintiff  was  in  no  defatdt  in  furnishing  the  preliminary 
proofs  of  loss,  and  that  there  was  evidence  in  the  case  which  af- 
forded sufficient  means  of  determining  the  amount,  if  any,  the 
plaintiff  was  entitled  to  recover.  There  was  consequently  no  error 
in  the  rejection  of  the  defendant's  second  and  tenth  prayers. 

Second.  The  second  main  question  is  that  of  contribution  under 
the  seventh' condition  of  the  policy,  and  the  defense  founded  thereon 
is  clearly  meritorious.  This  seventh  condition  is  the  latent  modifi- 
cation that  has  fiedlen  under  our  notice,  of  what  has  been  termed 
the  "  American  clause,"  and  so  much  of  it  as  need  be  stated  is  as  fol- 
lows :  ''  Li  case  of  any  other  insurance  upon  the  property  hereby  in- 
sured, whether  made  prior  or  subsequent  to  the  date  of  this  policy, 
the  assured  shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained  than  the  sum  hereby  insured  bears 
to  the  whole  amount  insured  thereon;  and  it  is  hereby  declared  and 
agreed  that  in  case  of  the  assured  holding  any  other  policy  in  this 
or  any  other  company  on  the  property  insured  subject  to  the  condi- 
tions of  average  this  policy  shall  be  subject  to  average  in  like  man- 
ner. Any  floating  policy  attaching  in  whole  or  in  part  to  the 
property  covered  by  this  policy  shall,  as  between  the  assured  and 
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this  company,  be  considered  as  contributing  insurance  for  the  full 
amount  of  such  policy,  and  liable  as  such  to  pay  pro  rata  any  loss, 
total  or  partial,  on  the  property  hereby  insured." 

The  latter  paragraph  seems  to  have  been  framed  to  meet  precisely 
such  a  case  as  the  present  As  we  read  it  the  stipulation  is  plain 
that  any  floating  policy  attaching  to  the  property,  whether  eflfected 
by  the  assured  or  the  owner,  or  any  other  party  interested,  shall,  as 
between  the  insured  and  insurer  under  this  policy,  be  brought  un- 
der the  rule  of  contribution.  In  this  case  the  owners  had  such 
floating  policies  which  purported  to  cover  this  cotton,  and  whether 
they  attached  to  it  depends,  so  far  as  the  parties  in  this  suit  are 
concerned,  upon  the  construction  they  are  to  receive  by  this  court  on 
this  appeal  We  do  not  agree  in  opinion  with  the  learned  judge  of 
the  superior  court  that  it  was  not  proper  for  him  to  determine  the 
construction  of  these  policies,  because  the  companies  who  issued 
them  are  not  parties  to  this  suit.  They  are  documents  produced  in 
evidence  in  this  case,  and  the  rights  of  the  parties  to  this  suit  are 
to  be  determined  by  the  construction  placed  upon  them  in  the  first 
instance  by  the  trial  court,  and  finally  on  appeal  by  this  court,  no 
matter  how  they  may  be  construed  by  other  courts,  or  in  other 
suits  between  other  parties.  It  is  our  duty,  therefore,  to  consider 
these  policies  and  ascertain  their  meaning  and  construction,  and  in 
doing  this  we  have  encountered  very  Httle  difficulty. 

They  are  thirteen  in  number  and  were  issued  by  four  different 
companies.  There  are  some  features  common  to  all  of  them,  and  it 
be  said  generally  that  they  all  insure  cotton  against  loss  by  fire 
from  any  place  of  purchase  in  any  Southern  State,  by  any  route  to 
the  mills  of  the  owners  in  the  New  England  States.  They  also  con- 
tain stipulations  accepting  a  risk  of  fire  on  shore  for  a  certain  num- 
ber of  days  before  shipment  As  illustrating  this  we  take  the  policy 
of  the  Phoenix  Insurance  Company,  insuring  the  Whittenton  Manu- 
facturing Company  of  Taunton,  Mass.,  where  the  provision  is 
*'  also  to  cover  the  risk  of  fire  on  shore  for  ten  days  prior  to  ship- 
ment" A  Uteral  reading  of  this  stipulation  would  make  it  not  only 
ineffectual  but  nonsensical,  for  cotton  destroyed  by  fire  cannot  after- 
ward be  shipped.  The  evident  meaning  of  it,  however,  is  that  if 
the  cotton  is  burned  while  on  shore  and  awaiting  shipment,  and  the 
loss  occurs  within  ten  days  after  the  insurance  upon  it  is  effected, 
then  the  policy  covers  the  loss;  but  if  the  fire  occurs  after  the  lapse 
of  such  ten  days,  then  the  risk  does  not  attach.  In  this  particular 
case  the  insurance  was  from  Norfolk  to  Taunton,  and  the  cotton  had 
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been  for  some  tiiue  stored  in  the  freight  shed  awaiting  shipment 
The  instirance  upon  it  was  effected  on  the  seventh  of  November, 
and  the  fire  occurred  on  the  fourteenth  of  the  same  month,  less  than 
ten  days  thereafter,  and  it  seems  to  us  too  plain  for  argument  that 
the  loss  is  covered  by  this  policy.  No  difficulty  whatever  is  pre- 
sented by  any  of  thiB  other  policies,  unless  it  be  the  one  by  which 
the  Delaware  Mutual  Safety  Insurance  Company  insured  the  Massa- 
chusetts Cotton  Mills,  aoid  in  which  is  found  the  provision  '*  to  at- 
tach as  soon  as  water."  But  this,  we  think,  by  a  fair  construction  of 
the  policy,  refers  to  the  immediately  preceding  provision  which 
makes  the  pohcy  cover  coal  from  Southern  coal-ports  and  places  to 
Boston  or  Salem,  and  not  to  the  provision  which  expressly  instures 
cotton  purchased  or  to  be  purchased  and  shipped  from  any  ports  and 
places  in  the  United  States,  except  Boston,  "  by  any  route  to  the 
mills  at '  Lowell.' "  Such  being  our  construction  of  these  pohcies, 
we  entertain  no  doubt  but  that  they  are  contributing  insurances 
within  the  meaning  of  the  seventh  condition  of  the  policy  in  suit. 
In  our  opinion,  therefore,  there  was  error  in  granting  the  plaintiff's 
eighth  prayer  which  denies  the  defendant's  right  to  such  contribution, 
as  well  as  in  rejecting  the  defendant's  fourth  prayer,  in  which  it  as- 
serts that  right  Being  of  opinion  that  this  is  a  case  in  which  there 
must  be  such  contribution,  provided  the  plaintiff  shall  eventually 
succeed  in  maintaining  the  action  and  in  recovering,  we  approve  the 
rejection  of  the  defendant's  eighth  prayer,  which  throws  the  whole 
loss  upon  the  marine  pohcies. 

We  are  also  further  of  opinion  that  the  court  below  committed  an 
error  in  admitting  in  evidence  the  contract  referred  to  in  the  first 
exception.  It  is  an  agreement  executed  after  this  suit  was  brought 
and  to  which  the  defendant  is  not  a  party.  It  seems  to  us  to  be 
clearly  res  inter  aUos  and  inadmissible. 

Judgment  reversed  and  new  trial  awarded. 
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SUPREME  COURT  OF  OHIO. 


Mandamiut. 


THE  STATE,  ex  bkl. 
LIFE  INS.  CO., 


NEW  ENGLAND  MUTUAL 


w. 


H.  J.  REINMUND,  Supi.  op  Insurance. 

THE  STATE,  ex  rel.  JOHN  HANCOCK  MUTUAL 
LIFE  INS.  CO., 

vs. 

SAME 


THE  STATE,  ex  rel.  BERKSHIRE  LIFE  INS.  CO., 

us. 

SAME.* 

1.  Section  2,745  of  the  Revised  Statutes,  which  provides  that  every  agency  of 
an  insurance  company  organized  out  of  this  State  shall  return  to  the  aud- 
itor of  the  county  where  such  agency  is  located,  in  the  month  of  May  an- 
nually, the  amount  of  gross  receipts  of  such  agency,  which  shall  be  entered 
upon  tne  tax-list  and  1>e  subject  to  the  same  rate  of  taxation  as  other  per- 
sonal property,  prescribes  the  rate  of  taxation  upon  ©very*  foreign  insur- 
ance company  doing  business  in  this  State.  Section  sSofthe  Revised 
Statutes  which  provides  that  when,  by  the  laws  of  any  other  State,  any 
taxes  are  impi  si  d  on  insurance  companies  of  this  State  doing  business  in 
such  State,  tlie  same  obligations  sha)l  be  Imposed  upon  all  insurance  com* 
punies  of  such  other  State  doing  business  in  this  State,  is  operative  only 
when  it  is  shown  that  the  law  of  the  State  where  such  comj^auy  is  organ- 
ized, taxes  Ohio  companies  doing  business  there  at  a  rate  higher  than  for- 
eign companies  are  taxed  by  the  mode  provided  by  section  2,745.  And  in 
such  case  the  suiK-rintendeut  of  insurance  is  authorized  to  assess  and  col- 
lect from  such  foreign  company,  in  addition  to  such  tax  on  the  gross  re- 
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ceiptB,  saoh  sum  as  will  be  saffloient  to  make  the  total  equal  to  the  amount 
that  would  be  realized  were  the  rale  of  taxation  of  the  State  under  whose 
laws  the  foreign  company  is  organised,  applied  to  such  company's  business 
transacted  in  this  State,  but  no  more. 
S.  Where  a  foreign  insurance  company  has  furnished  to  the  superintendent  of 
insurance  a  certificate  of  the  valaation  of  its  policies  in  force  on  the  dlst 
day  of  December  preceding,  upon  the  lives  of  citizens  of  this  State,  made 
by  the  proper  State  officer  of  the  State  under  whose  law  such  company  in 
organized,  and  such  yaluation  is  according  to  the  standard  provided  in 
section  279  of  the  Revised  Statutes,  such  superintendent  is  not  authorized 
to  require  compensation  for  valuation  of  such  x>olicies,  notwithstanding 
snch  company  has  paid  a  like  charge  in  former  vears,  and  has  furnished  to 
such  superintendent,  at  his  request,  the  data  irom  which  such  valuation 
was  made. 

Everett,  Dillenbauoh  &  Weed,  and  Bubke,  Ingebsoll  &  Saunders, 
for  Relators. 

Harmon,  Colbton,  Qoldsmith  &  Hoadly, /or  Defendant. 

The  New  England  Mutual  Life  Insvrance  Company,  the  John 
Hancock  Mutual  Life  Insurance  Company  and  the  Berkshire  Life 
Lisurance  Company  are  insurance  companies  created  under  the  laws 
of  Massachusetts.  As  the  material  &cts  in  the  three  cases  are  the 
same,  the  disposition  of  one  will  dispose  of  the  others. 

The  relator  first  named,  claimed  that  it  has  complied  with  the 
laws  of  this  State  requiring  its  agents  in  the  several  counties  to  re- 
turn  to  the  auditor  in  the  month  of  May  annually,  the  amount  of 
gross  receipts  of  the  agency  for  taxation  as  other  personal  property 
is  taxed;  that  it  has  paid  in  the  several  counties  the  amount  so  as- 
sessed in  so  far  as  the  several  treasurers  would  receive  the  same, 
and  is  ready  and  willing  to  pay  the  balance  so  soon  as  such  treas- 
urer will  accept  it;  that  it  has  tendered  to  the  defendant  an  addi- 
tional sum  sufficient  to  make  the  amount  thus  paid  and  to  be  paid 
equal  to  the  amount  that  would  be  due  if  the  rule  of  taxation  pro- 
vided by  the  laws  of  Massachusetts  were  applied  to  the  relator's 
business  in  Ohio,  and  that  in  aJl  respects  it  has  complied  with  the 
laws  of  the  State,  and  is  entitled  to  be  permitted  to  do  business  in 
Ohio  during  the  present  year.  The  defendant  demands  a  larger 
sum,  and  threatens  if  the  amount  so  claimed  is  not  paid  in  fuU,  to 
deprive  the  relator  of  its  right  to  carry  on  its  business  of  life  insur- 
ance in  this  State.  This  proceeding  is  brought  to  compel  the  de- 
fendant to  accept  the  amount  tendered  as  payment  in  full  of  all 
rightful  demand. 

The  defendant  insists  that  because  of  certain  retaliatoiy  laws  of 
the  State  of  Massachusetts,  he  is  entitled  to  collect  of  relator,  in  ad- 
dition to  the  amount  paid  and  to  be  paid  as  taxes,  an  amount 
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equal  to  the  one-fourth  of  one  per  cent  upon  the  net  valuation  of  all 
policies  in  force  December  31,  1886,  on  lives  of  citizens  of  Ohio,  and 
a  further  charge  of  one  cent  on  the  $1,000  as  compensation  for  val- 
uation of  the  policies  of  the  relator. 

Speab,  J. 

The  two  items  of  charge  may  be  considered  separately.  In  order 
to  determine  the  first  we  are  called  upon  to  construe  the  statutes  of 
Ohio  upon  the  subject,  and  to  ascertain,  as  a  practical  matter,  what^ 
by  the  laws  of  Massachusetts  as  now  enforced,  is  required  of  life  in- 
surance companies  incorporated  under  the  laws  of  Ohio  doing  busi- 
ness in  that  State.  If,  as  matter  of  fact,  companies  organized  in 
Ohio  doing  business  in  Massachusetts  are  required  to  pay  excise  tax 
at  a  rate  greater  than  Massachusetts  companies  doing  business  in 
this  State  are  required  by  our  tax-laws  to  pay,  then  the  exaction  is 
proper  and  may  be  enforced;  otherwise  not 

Section  2,745  of  the  Revised  Statutes  provides  that  "every  agency 
of  an  insurance  company  incorporated  by  the  authority  of  any  other 
State  or  government,  shall  return  to  the  auditor  of  the  county  in 
which  the  office  or  agency  of  such  company  may  be  kept,  in  the 
month  of  May,  annually,  the  amount  of  the  gross  receipts  of  such 
agency,  which  shall  be  entered  upon  the  tax-list  of  the  proper 
county,  and  subject  to  the  same  rate  of  taxation  for  all  puri>08e8 
that  other  personal  property  is  subject  to  at  the  place  where  lo- 
cated." 

Section  282»  Revised  Statutes,  has  this  provision :  ♦  ♦  *  ♦ 
"  When,  by  the  laws  of  any  other  State  or  nation,  any  taxes,  fines^ 
penalties,  license-fees,  deposits  of  money,  or  of  securities^  or  other 
obligations  or  prohibitions,  are  imposed  on  insurance  companies  of 
this  State,  doing  business  in  such  State  or  nation,  or  upon  their 
agenti  therein,  so  long  as  such  laws  continue  in  force,  the  same  obli- 
gations or  prohibitions  of  whatever  kind,  shall  be  imposed  upon  all 
insurance  companies  of  such  other  State  or  nation  doing  business 
within  this  State,  and  upon  their  agents  here." 

A  construction  was  given  to  the  foregoing  sections  of  the  statute 
by  this  court  in  the  decision  of  the  case  of  the  State,  ex  .reL  the  Fire 
Association  of  Philadelphia,  va  the  present  defendant,  rendered  in 
June  of  last  year.  In  that  case  the  defendant  had  charged  against 
the  relator,  as  additional  to  the  tax  required  by  section  2,745,  3  per 
cent  on  gross  receipts,  because  of  a  law  of  the  State  of  Penni^lvania 
which  imposes  an  annual  tax  of  3  per  cent  upon  gross  receipts  of 
foreign  insurance  companies  doing  btisiness  in  that  State,  thus  seek- 
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ing  to  collect  of  that  company  a  tax  of  about  5)-  per  cent  while  in 
Pennsylyania  an  Ohio  company  would  only  be  taxed  at  the  rate  of  3 
per  cent  The  relator  had  tendered  an  amount  sufficient  to  make 
the  whole  tax  equal  to  8  per  cent  on  the  gross  receipts,  and  asked  a 
writ  of  mandamus  to  compel  the  defendants  to  accept  that  sum  in 
fuU.  A  peremptory  writ  was  awarded.  The  case  was  not  reported, 
but  the  court  must  necessarily  have  determined  that  the  two  sections 
were  not  cumulative,  but  that  section  282  was  enacted  for  the  pur- 
pose of  equalizing  burdens,  and  that  that  section  could  have  applica- 
tion only  where,  by  the  laws  of  another  State,  the  tax  imposed  upon 
Ohio  companies  was  greater  than  that  imposed  in  this  State  under 
section  2,745,  and  then  only  to  the  extent  of  such  excess.  In  other 
words,  our  law  is  protectiye  in  its  character,  its  purpose  being  to 
protect  Ohio  insurance  companies  from  impositions  which  might  be 
put  upon  them  by  other  States,  and  not  retaliatory  in  the  sense  of 
first  imposing  upon  foreign  companies  such  taxes  as  are  imposed 
upon  other  foreign  corporations  under  like  circumstances,  and  then 
in  addition,  a  sum  equal  to  what  other  States  may  impose  upon  our 
companies  doing  business  there.  And  the  superintendent  of  insur- 
ance performs  his  whole  duty  in  the  matter  when  he  requires  com- 
panies organized  out  of  this  State  to  pay,  in  addition  to  the  amount 
paid  as  taxes  in  the  several  counties,  a  sum  sufficient  to  make  the  to- 
tal equal  to  the  amount  that  would  be  realized  were  the  rule  of  tax- 
ation of  the  State  under  whose  laws  the  foreign  company  is  organized 
apphed  to  such  company's  business  transacted  in  this  State.  This 
view  is  in  consonance  with  a  recognized  policy  of  this  State  of  long 
standing,  which  is  to  invite,  rather  than  repel,  the  investment  and 
use  here  of  foreign  capital  In  this  spirit,  the  obvious  intent  of  the 
State  is  to  encourage  the  location  here  of  agencies  of  companies  or- 
ganized in  other  States,  having  large  experience  as  insurers  and  pos- 
sessed of  abundant  capital  in  order  to  afford  to  our  people  the  man- 
ifold benefits  of  the  security  given  by  their  contracts,  and  any  unnec- 
essary discrimination  against  those  companies  would  be  inconsistent 
with  this  enlightened  policy,  and  would  tend  to  injuriously  affect  our 
people.  The  language  employed  in  the  sections  quoted  fails  to  show 
any  purpose  on  the  part  of  the  legislature  to  depart  from  this  weU- 
settled  policy. 

The  law  of  Massachusetts  relied  upon  to  justify  the  amount 
charged  by  the  defendant  against  the  relator,  is  embraced  in  the  fol- 
lowing sections:  "Sec.  25.  Every  corporation  and  association 
engaged  within  the  commonwealth,  by  its  officers,  or  by  agents,  as 
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defined  by  chapter  one  hundred  and  nineteen,  in  the  business  of  hfe 
insurance,  whether  incorporated  by  this  commonwealth,  or  other- 
wise, shall  annually  pay  an  excise  tax  of  an  amount  to  be  determined 
by  assessment  of  the  same  at  the  rate  of  one*quarter  of  one  per  cent 
per  annum  upon  a  valuation  equal  to  the  aggrej^ate  net  value  of  all 
policies  in  force  on  the  31st  day  of  December,  then  next  preceding, 
issued  or  assumed  by  such  corporation  or  association  and  held  by 
residents  of  the  commonwealth."  "Sec.  31.  Every  life  insurance 
company,  corporation,  association,  or  partnership  incorporated  or 
associated  by  authority  of  any  other  State  of  the  United  States,  by 
the  laws  of  which  State  a  tax  is  imposed  upon  the  premium-receiptB 
of  life  insurance  companies  chartered  by  this  commonwealth  and 
doing  business  in  such  State,  or  upon  their  agents,  shall  annually, 
so  long  as  such  laws  continue  in  force,  pay  a  tax  or  excise  upon  all 
premiums  charged  or  received  upon  contracts  made  in  this  common- 
wealth, at  a  rate  equal  to  the  highest  rate  imposed  during  the  year 
upon  life  insurance  companies  chartered  by  this  commonwealth,  or 
upon  their  agents  doing  business  in  such  other  State. 

Section  25  has  received  construction  by  the  Supreme  Judicial  Court 
of  Massachusetts.  A  law  similar  in  all  respects  to  this  section  except 
as  to  the  per  cent  imposed,  was  held  in  Connecticut  Ins.  Co.  v& 
Commonwealth  (133  Mass.,  161)  to  be  a  tax  not  upon  property  but 
upon  the  franchise,  the  right  to  do  business,  being  as  to  foreign  cor- 
porations, thus  permitted  to  exercise  the  franchise  by  comity,  a  con- 
dition which  the  State  see  fit  to  prescribe  attached  to  the  privilege 
granted.  A  like  construction  was  given  by  this  court  in  Telegraph 
Co.  va  Mayer  (28  Ohio  St,  522)  to  a  law  similar  to  section  2,745 
above  quoted  imposing  a  tax  upon  gross  receipts  of  foreign  express 
and  telegraph  companies.  So  that,  the  object  and  nature  of  section 
25  of  the  Massachusetts  law,  and  of  section  2,745  of  our  law  is  the 
same.  Each  imposes  a  tax  upon  the  privilege  of  doing  business; 
each  aims  to  raise  revenue,  and  each  is  to  be  enforced  according  to 
its  terms,  irrespective  of  the  law  of  any  other  State  upon  the  subject 
Section  31  has  received  practical  construction  by  the  tax  conmiis- 
sioner  of  Massachusetts.  No  case  is  cited  showing  that  it  has 
received  judicial  construction;  nor  is  it  necessary  to  a  determina- 
tion of  the  present  case  that  construction  be  given  to  it  by  us.  It 
is,  however,  appaj^ent  that  the  two  sections,  taken  together,  relate  to 
the  same  subject-matter,  to  wit:  the  imposing  of  burdens  upon 
foreign  life  insurance  companies  as  a  condition  to  their  doing  busi- 
ness in  that  State.     As  above  stated,  this  court  has  held  that  a  tax 
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on  gross  receipts  is  a  charge  for  the  privilege  of  doing  business; 
section  31  imposes  a  tax  on  gross  receipts;  hence,  it  as  well  as 
section  25,  imposes  a  tax  on  the  privilege  of  doing  business.  So 
far  the  two  are  alike.  But  it  is  not  (as  in  25)  absolute  in  its  require- 
ments; it  is  contingent  upon  the  prior  imposition  by  another  State 
of  burdens  by  way  of  taxation  upon  gross  receipts  of  Massachusetts 
companies,  and  the  existence  of  the  continuous  right  of  such  imposi- 
tion,  and  the  declared  purpose  is  that  foreign  companies  shall  pay 
excise  tax  upon  premiums  received  in  Massachusetts  at  a  rate  equal 
to  tlie  highest  rate  imposed  by  such  other  States  upon  Massachu- 
setts companies.  This  purpose  would  apparentiy  be  accomplished 
by  adding  to  the  sum  realized  by  the  mode  prescribed  by  section  25 
such  tax  on  gross  receipts  as  would  make  the  whole  sum  exacted 
equal  to  the  highest  rate  imposed  by  such  other  State  upon  Massa- 
chusetts companies,  and  would  not  seem  to  require  that  the  tax  on 
gross  receipts  should  necessarily  be  added  to  the  rate  imposed  by 
the  other  State  to  the  amount  realized  by  the  assessment  of  one- 
quarter  of  one  per  cent  in  net  values.  In  the  absence  of  authoritative 
construction  by  the  courts  of  Massachusetts,  it  is  reasonable  to  treat 
the  two  sections  as  in  pari  materia,  section  25  as  fixing  the  absolute 
rate  of  taxation;  section  31  as  a  proviso  authorizing  the  imposition 
of  additional  excise  tax,  to  the  end  that  the  entire  tax  shall  equal 
the  highest  rate  imposed  upon  life  companies  chartered  by  that 
commonwealth  doing  business  in  other  States.  And  we  may  assume 
that,  were  a  case  made,  the  courts  of  Massachusetts  would  give  a 
construction  to  section  31  similar  in  spirit  to  that  given  by  this  court 
to  section  282  of  our  statutes. 

But,  as  before  suggested,  the  question  is,  what  is  actually  imposed 
by  way  of  tax  upon  Ohio  companies  doing  business  in  Massachu- 
setts ?  Perhaps  this  question  is  fully  answered  by  the  statement  that 
in  fact  there  is  no  Ohio  life  insurance  company  doing  business  in 
Massachusetts.  But  we  may  go  farther  and  inquire  what  practice 
prevails  there  as  to  insurance  companies  of  other  States.  This  ques- 
tion is  one  of  fact  Before  the  defendant  can  justify  an  exaction  of 
the  character  here  being  considered  he  must  make  it  appear  that,  as 
matter  of  fact,  the  authorities  of  Massachusetts  require  of  foreign 
companies,  a  greater  tax  than  our  authorities  impose  upon  foreign 
companies.  This  he  has  neither  shown  nor  attempted.  On  the 
contrary,  it  is  shown  by  testimony  that  the  practice  in  Massachusetts 
upon  the  subject  is  in  strict  accord  with  that  of  this  State  as  enforced 
by  this  court  in  The  State,  ex  rel.  Fire  Association  of  Philadel- 
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phia,  vs.  BeinmuiicL  Supt.,  before  referred  to.  That  is,  if  the  tax  of 
the  other  State  does  not  exceed  one-quarter  of  one  per  cent  upon  the 
net  value  of  policies  in  force  on  the  81st  day  of  December  preced- 
ing, then  that  would  be  all  that  the  tax  commissioner  (answering  to 
our  superintendent  of  insurance)  would  assess  or  collect,  while  if  the 
tax  in  the  other  State  on  Massachusetts  companies,  assessed  upon 
gross  recepts,  is  in  excess  of  one-quarter  of  one  per  cent  on  net  value 
of  policies,  such  excess  only  is  exacted  in  addition  to  the  one-quarter 
of  one  per  cent.  So  that,  an  Ohio  company  doing  business  in  Massa- 
chusetts would  be  required  to  pay  no  more  than  is  by  our  section 
2,745  required  of  Massachusetts  companies  doing  business  here, 
unless  it  were  shown  that  one-quarter  of  one  per  cent  upon  the  net 
value  of  policies  in  force  in  that  State,  was  a  sum  greater  than  the 
percentage  of  the  gross  receipts,  in  which  case  there  would  be  added 
the  excess  only. 

Applying  the  Massachusetts  rule  here,  if  the  rate  of  percentage 
on  net  value  of  policies  as  provided  by  section  25  is  in  excess  of  the 
sum  that  would  be  produced  by  the  percentage  assessed  in  Ohio  on 
gross  receipts,  then  the  Massachusetts  company  is  subject  to  further 
assessment  to  the  extent  of  such  excess;  but  if  the  amount  realized 
by  percentage  on  net  value  of  policies  of  the  company  December 
81st,  preceding,  is  not  larger  than  would  be  realized  by  our  assess- 
ment on  gross  receipts,  then  no  farther  exaction  can  be  required. 
To  illustrate.  The  gross  receipts  of  the  relater  in  Ohio  for  the  year 
1886,  was  $24,720.00.  The  annual  taxes  on  this  sum,  imposed  by 
section  2,745,  amounts  to  $621^0.  The  net  value  of  policies  out- 
standing on  the  31st  of  December,  1886,  held  by  citizens  of  Ohio, 
amounted  to  $349,815.75;  one-quarter  of  one  per  cent  on  this  is 
$874.54,  being  in  excess  of  the  tax  above  given,  $252.74.  Upon  pay- 
ment of  this  last-mentioned  sum  the  relator  will  have  fully  satisfied 
the  claim  of  the  defendant  under  the  sections  of  the  law  under  con- 
sideration. We  hold  that  so  long  as  the  present  mode  of  assessment 
prevails  in  Massachusetts,  this  State  has  no  ground  for  retaliation, 
and  that,  except  to  the  extent  above  stated,  there  is  no  authority  for 
the  charge  of  one-quarter  of  one  per  cent  on  the  net  value  of  poUcies. 

The  other  item  in  dispute  is  a  charge  of  one  cent  on  the  $1,000, 
insured  by  the  relator  on  lives,  compensation  for  valuation  of  poU- 
ciea  Section  279,  Revised  Statutes,  provides  that  "  when  the  laws 
of  any  other  State  of  the  United  States  authorize  a  valuation  of  Ufe 
insurance  policies  by  some  designated  State  officer,  according  to  the 
standard  herein  provided,  or  according  to  the  standard  which  makes 
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the  yalue  of  the  policy  not  less  than  the  standard  herem  provided, 
or  according  to  any  other  standard  which  makes  the  value  of  tbe 
poUcy  not  less  than  that  of  the  standard  herein  provided,  the  valua- 
tion made  according  to  the  said  standard,  by  such  officer,  of  the 
policies  and  other  obligations  of  any  life  insurance  company  not 
organized  under  the  laws  of  this  State,  and  certified  by  said  officer, 
may  be  received  as  true  and  correct,  and  no  further  valuation  of  the 
same  shall  be  required  of  such  company  by  the  superintendent  of 
insurance."  Section  282,  Revised  Statutes,  provides  that  "  there 
shall  be  paid,  also,  by  every  life  insurance  company  doing  business 
in  this  State,  annually,  by  way  of  compensation  for  the  valuation  of 
its  policies,  in  case  no  certified  valuation  of  the  same  has  been  fur- 
nished to  the  superintendent  of  insurance,  as  provided  in  section  two 
hundred  and  seventy-nine  of  this  chapter,  one  cent  on  every  thou- 
sand dollars  insured  by  it  on  lives." 

The  relator  furnished  to  the  defendant  proper  certificate  of  the 
certified  valuation  of  its  policies,  made  by  the  commissioner  of  insur- 
ance of  Massachusetts,  the  proper  State  officer.  The  valuation  was 
according  to  the  standard  provided  in  our  statute.  We  find  no 
authority  in  law  for  this  exaction;  nor  does  the  fact  that  the  relator 
in  former  years  paid  a  like  charge,  or  that,  at  the  request  of  defendant, 
the  company's  agent  furnished  the  data  upon  which  the  defendani's 
valuation  was  based,  estop  the  relator  from  disputing  the  charge. 

Peremptory  writ  awarded. 


Digitized  by  VjOOQ 


r 


634  Report  of  Dedsions.  l^^-f 


COURT  OF  APPEALS  OF  MARYLAND. 


ORIENT  MUTUAL  INS.  CO. 

V8, 

ANDREWS.* 

A  marine  policy  provided  that  the  inBnred  should  famish  verified  proofs- 
stating  among  others  the  nature  and  extent  of  his  loss,  and  further  pro- 
vided how  it  should  be  estimated,  and  that  the  loss  should  be  payable 
sixty  days  after  furnishing  such  proofs. 

Held,  That  thoush  the  company  might  contest  the  propriety  of  the  demand 
made  or  its  liability  at  all,  the  measure  of  damages  was  sufficiently  sup- 
plied by  the  contract  to  enable  the  plaintiff  to  swear  to  his  claim  upon 
filing  a  declaration,  and  t 
•to  a  judgment  by  default. 


filing  a  declaration,  and  to  give  him  a  right  under  the  laws  of  Maryland 
ijud  ■  '      -  -    •■ 


John  Stswabt  and  David  Stkwabt,  /or  Appellant. 

C.  R  Goodwin  and  Biohard  S.  Culbbkth,  for  Appellees, 

Ibvino,  J. 
The  question  presented  by  this  appeal  is  whether  a  judgment  by  de- 
fault, rendered  in  favor  of  the  appellee,  and  which  was  extended  for 
amount  ascertained,  and  final  judgment  entered,  ought  to  have  been 
stricken  out  on  the  application  of  the  appellants  in  the  court  below. 
The  court  refused  to  strike  out  It  is  contended  by  the  appellants 
that  the  cause  of  action  of  the  appellees  did  not  give  them  a  right  to 
the  judgment  by  default,  under  the  act  of  1864,  chapter  6,  regulating 
practice  in  certain  cases  in  Baltimore  City,  for  the  want  of  a  sworn 
plea,  filed  to  the  rule  day,  by  the  appellants;  because  it  is  urged  that 
the  cause  of  action  contained  no  certain  measure  of  what  is  due  the 

*  DeolBlon  rendered,  Januur  4, 1887. 
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appellees  on  their  policy  of  insurance  issued  by  the  appellants,  to 
which  the  appellees  could  safely  swear. 

By  the  sixth  sectdou  of  the  act  of  1864,  chapter  6,  it  is  provided 
that  every  suit  when  the  cause  of  action  is  a  contract,  whether  in 
writing  or  not,  or  whether  express  or  implied,  shall  stand  for  judg- 
ment or  trial  on  the  first  day  of  the  term,  or  at  the  return  day  next 
succeeding  the  entry  of  appearance  of  the  defendant,  whichever 
shall  first  happen,  unless  the  time  shall  be  extended  by  the  court  on 
cause  shown. 

By  the  seventh  section  if  the  plaintiff  makes  affidavit  or  affirma- 
tion to  his  claim  on  filing  his  declaration  at  the  bringing  of  his 
action,  in  accordance  with  section  8  of  the  act,  he  is  entitled  to  judg- 
ment on  the  first  day  of  the  term,  or  at  the  return  day  next  succeed- 
ing the  appearance  of  the  defendant,  whichever  shall  first  happen  or 
occur,  unless  the  defendant  files  a  good  plea  in  defense,  verified  by 
himself  or  some  one  on  his  behalf,  by  oath  or  affirmation.  The 
eighth  section  requires  the  affidavit  or  affirmation  of  amount  due 
over  and  above  all  discounts  to  accompany  the  declaration  at  the 
bringing  of  the  suit,  and  that  the  cause  of  action  on  which  the  claim 
arises  shall  also  be  filed. 

In  State,  Use  of  Bouldin,  va  Shibet  (31  Md.,  37)  this  court  said  that 
this  eighth  section  is  substantially  the  same  as  that  of  the  attach- 
ment law  in  section  4,  article  10  of  the  Code,  and  that  the  general 
rule  is  that  unliquidated  damages  cannot  be  recovered  by  attach- 
ment unless  the  contract  itself  affords  a  certain  measure  or  standard 
for  determining  the  amount  of  the  damages,  because  in  such  case 
the  amount  of  indebtedness  cannot  be  averred  by  affidavit.  The 
true  test,  therefore,  is  whether  the  claim  can  be  sworn  to:  Wilson 
VR  Wilson,  8  GilL,  192;  Warwick  va  Chase,  28  Md.,  154;  Fisher  vs. 
Consequa,  2  Wash.  C.  C,  382;  Clark,  Ex'r  of  WUson,  3  id.,  562; 
Williams,  Ghumishee,  va  Jones,  38  Md.,  555.  In  the  last-cited  case, 
the  suit  was  upon  a  bond  for  the  payment  of  money,  but  the  precise 
sum  the  bond  was  intended  to  secure  was  not  stated  in  the  condi- 
tion, but  as  the  elements  or  data  necessary  to  enable  the  amount 
due  to  be  ascertained  were  in  the  instrument,  it  was  held  sufficient 
to  justify  the  plaintiff  in  verifying  the  same  by  his  oath. 

The  appellees  contend  that  the  policy  of  insurance,  which  is  their 
cause  of  action,  and  was  filed  with  their  declaration,  together  with 
an  affidavit  of  the  amount  of  their  loss,  does  contain  a  certain 
measure  and  standard  for  ascertaining  their  loss,  so  that  the  same 
could  be  verified  by  them  by  their  oath,  as  was  done.     The  policy 


Digitized  by 


Google 


'8£_ 


636  Report  'of  Decmonb.  \Aiig., 

was  for  $4,500  on  two  engines  and  boilers,  hoisting-cranes  and  cargo 
of  stone.  The  risk  was  confined  to  "the  Delaware  River  and  bay 
and  tributary  waters  as  far  as  the  Breakwater." 

The  clauses  of  the  policy  relied  on  as  supplying  a  certain  measure 
and  method  of  ascertaining  the  loss  sustained  and  payable  by  the 
insurers  read  as  follows:  ''Immediate  notice  of  the  occurrence  of 
all  losses  shall  be  given  to  this  company  by  the  assured;  and  within 
thirty  days  from  the  time  the  same  may  happen,  the  said  assured 
shall  deliver  to  said  company  proof  of  loss  and  interest,  and  as  par- 
ticular an  account  as  the  nature  of  the  case  will  admits  stating  the 
causes,  if  known,  the  extent  of  loss,  and  the  nature  of  the  interest  of 
assured  in  the  property;  also,  what  other  insurance  or  insurances — if 
any — there  was  on  the  j^operty  at  the  time  of  said  loss;  which  state- 
ment shall  be  in  writing,  signed  by  the  assured  and  verified  by  his 
or  their  oath,  and  so  much  of  said  statement  as  relates  to  the  cause, 
nature,  and  extent  of  his  loss  or  damage  shall  be  verified  also  by  the 
master  of  said  boat  or  vessel,  or  of  some  other  person  or  persons 
having  immediate  charge  thereof  at  the  time  the  same  did  happen, 
otherwise  this  company  will  not  be  liable  under  this  policy;  and  the 
amount  of  the  loss  shall  be  ascertained  by  the  opening  of  packages 
when  necessary,  by  a  competent  person,  and  separating  the  sound 
from  the  damaged  portion,  this  company  being  liable  for  the  loss  on 
the  damaged  portion  only,  which  shall  be  ascertained  by  appraise- 
ment by  disinterested  persons,  or  by  a  sale  at  auction  as  this  com- 
pany may  prefer.  The  said  loss  or  damage  to  be  estimated  accord- 
ing to  the  true  and  actual  cash  value  of  the  said  property  at  the 
place  of  destination  on  the  day  of  the  disaster;  and  on  the  property 
not  forwarded  to  its  destination,  the  said  loss  or  damage  to  be  ascer- 
tained in  the  same  manner,  and  the  freight  from  the  place  of  disaster 
to  the  place  of  destination  deducted.  In  all  cases  of  loss  or  damage 
there  shall  be  deducted  in  lieu  of  average,  the  sum  of  one  hundred 
dollars  on  salt,  fifty  dollars  on  flour,  and  seventy-five  dollars  oa 
losses  on  grain  and  general  merchandise.  In  the  case  of  wet  grain, 
the  dry  portion  of  the  boat — if  any — to  be  considered  as  a  sample  of 
the  condition  and  quality  of  the  cargo  when  shipped. 

"  And  the  said  Orient  Mutual  Insurance  Company  do  hereby  un- 
dertake and  agree  to  make  good  and  satisfy  unto  the  said  assured 
the  loss  or  damage  on*  the  said  goods  or  merchandise  so  laden  as 
aforesaid,  as  shall  happen  to  said  goods  or  merchandise  while  at  risk 
under  this  poUcy  from  causes  or  casualties  not  excepted  as  aforesaid, 
provided  the   sum  insured  is  equal  to  or   exceeds  the  value  of  the 
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property  at  risk  on  the  day  of  the  disaster;  should  the  sum  insured 
be  less  than  the  said  value  of  the  property,  then  the  company  will 
pay  such  proportion  of  the  said  loss  as  the  amount  hereby  insured 
bears  to  the  sound  value  of  the  property  so  insured.  Losses  paya- 
ble sixty  days  after  proofs  of  loss  and  interest  have  been  made  by 
the  assured,  and  filed  with  the  Orient  Mutual  Insurance  Company, 
and  in  settlement  all  unpaid  premiums  or  other  debts  due  the  said 
company  are  to  be  deducted. 

''  And  provided  further,  and  it  is  hereby  agreed,  that  if  the  said 
assured  shall  have  already  made  any  other  insurance  upon  the  prop- 
erty aforesaid  not  notified  to  this  corporation  and  mentioned  in  or 
indorsed  upon  this  policy  then  this  insurance  shall  be  void  and  of  no 
effect;  and  in  case  of  any  other  insurance  on  the  property  hereby 
insured,  by  parties  other  than  the  assured,  whether  prior  or  subse* 
quent  to  the  date  of  this  policy,  the  assured  shall  not,  in  c^e  of  loss 
or  damage,  be  entitled  to  demand  or  receive  of  this  company  any 
portion  of  the  loss  or  damage  sustained,  unless  said  other  insurance 
is  insufficient  to  cover  the  value  of  the  property  at  risk,  in  which 
event  this  policy  will  attach  and  co-insure  to  the  amount  of  said 
deficiency  not  exceeding  the  sum  insured  herein. 

"  Losses  or  averages  of  each  trip  or  voyage  to  be  adjusted  and 
settled  separately;  all  sacrifices  and  expenses  for  the  benefit  of,  or  to 
save  the  vessel  and  cargo  laden  on  board,  and  insured  under  this 
policy,  arising  from  or  necessitated  by  a  peril  insured  against  in  this 
policy,  are  to  be  apportioned  and  paid  by  the  several  interests  of 
vessel,  freight,  and  cargo,  according  to  the  law  and  custom  of  general 
average.  Jn  case  this  company  should  pay  the  whole  of  such  general- 
average  expenses  or  losses,  the  proportion  thereof  due  from  the 
vessel  and  freight  is  to  be  guarantied  and  paid  to  the  company  by 
the  assured.  Such  contribution  as  may  be  due  from  this  company 
toward  such  general-average  charges  or  losses  is  to  be  paid  without 
deduction  of  average."  There  are  many  other  clauses  in  the  policy 
but  they  do  not  bear  on  the  question  whether  the  policy  contains 
data  for  the  certain  measurement  of  the  loss  sustained  by  the 
assured.  They  mainly  are  conditions  upon  which  matters  of  defense 
against  claim  for  loss  might  arise. 

It  is  very  certain  that  by  this  policy  the  appellant  has  prescribed  a 
method  of  ascertaining  the  amount  of  the  loss  of  which  it  was  to  be 
promptly  notified  by  the  assured  after  suffering  it.  That  amount, 
ascertained  in  the  way  the  policy  described,  is  also  by  the  very  terms 
of  the  policy  to  be  verified  by  the  oath  of  the  assured.    If  the  loss 
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was  thereby  so  certainly  ascertamable  that  the  assured  could  swear 
thereto  for  the  purpose  of  notifying  the  appellant  of  the  claim  they 
were  expected  to  pay  within  tide  sixty  days,  and  which  the  policy 
promised  should  be  done,  it  is  difficult  to  see  why,  if  the  company 
failed  to  x>ay,  the  assured  could  not  with  equal  propriety  and  safety 
swear  to  his  claim,  when  he  brought  suit  on  it  If  it  has  not  been 
considered,  that  the  means  of  ascertaining  and  calculation  of  the  loss 
contained  in  the  policy  were  sufficiently  definite  and  certain  to  justify 
the  claimant  in  swearing  to  the  same  as  proof  of  loss  and  notifica- 
tion to  the  company  of  tiie  extent  of  the  loss  it  was  under  a  contract 
to  pay  and  make  good  within  sixty  days  from  the  receipt  of  such 
proofs,  it  would  hardly  have  been  required.  We  do  not  mean,  how- 
ever, to  be  understood  as  regarding  this  requirement  of  the  policy 
as  conclusive  of  the  question.  That  must  depend  upon  whether  the 
policy  does  supply  a  certain-  means  of  ascertaining  the  losa  We 
cannot  see  that  the  facts  of  this  case  materially  distinguish  it  from 
the  cases  of  Wilson  vs.  Wilson  (8  Oill,  192)  and  Fisher  va  Consequa 
(2  Wash.  C.  C,  382).  In  Wilson  vs.  Wilson,  if  the  flour  to  be  delivered 
should  not  pass  superfine,  the  difference  in  worth  between  it  and 
superfine,  "  as  is  customary  between  the  different  qualities  of  flour  in 
the  place  where  the  flour  may  be  inspected,"  was  the  measure  of 
damages.  The  attachment  was  sustained.  Yet  the  plaintiff  had  to 
ascertain  what  was  the  customary  difference  in  values,  and  having 
ascertained  it,  swore  to  it  as  he  understood  it.  It  would  have  been 
entirely  competent  for  the  defendant  to  have  shown  that  the  plaintiff's 
information  w£U3  wrong,  and  that  this  claim  was  too  much;  but  that 
was  matter  of  defense.  Upon  the  information  he  received  accord- 
ing to  the  measure  supplied  by  the  contract,  he  was  held  justified  in 
making  his  affidavit  for  attachment  In  Fisher  vs.  Consequa  (2 
Wash.,  supra)  tea  of  a  certain  quality  and  suited  to  a  particular 
market  was  to  be  delivered  the  plaintiff,  and  on  failure  to  deUver 
such  tea,  the  defendant  was  to  pay  the  difference  between  the  tea 
delivered  and  that  which  was  to  be  delivered.  The  plaintiff  had  to 
ascertain  the  quality  suited  for  the  particular  market,  and  whether 
the  tea  delivered  did  suit,  and  what,  in  that  market,  the  difference 
in  value  of  the  two  teas  was.  Yet  the  court  held  that  it  was  compe- 
tent for  the  plainti£^  upon  the  information  and  knowledge  he  had 
acquired,  to  make  the  affidavit  as  to  the  difference  in  value  which 
was  due  him.  The  principle  of  these  cases  does  not  seem  to  have 
been  disturbed;  on  the  contrary,  they  have  been  frequently  ap- 
proved.   They  are  approved  in  Warrick  vs.  Chase   (23  Md.,  159), 
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where  the  court  held  that  the  contract  then  inyolved,  did  not  contain 
a  certain  standard  or  measure  for  ascertaining  the  damages  plaintiff 
had  sustained;  for  the  want  of  which  agreement  as  to  how  the  dam- 
ages were  to  be  measured,  they  were  wholly  unliquidated.  If  by  the 
agreement  of  the  parties  a  standard  or  method  for  ascertaining  the 
damages  suffered  is  certainly  fixed,  then  they  can  no  longer  be  re- 
garded as  wholly  unliquidated,  so  as  to  defeat  an  attachment  based 
on  the  amount  ascertained  in  accordance  with  the  contract,  and 
sworn  to  by  the  plaintiff.  This  we  understand  to  be  the  doctrine  of 
McAllister  vs.  Eichengreen  (34  Md,  64)  and  all  the  Maryland 
authoritiea  The  defendant  may  contest  the  propriety  of  the  de- 
mand made,  and  his  liability  at  all,  but  that  right  does  not  affect  the 
question  whether  the  contract  supplies  the  plaintiff  a  measure  of 
damages  to  which  he  can  swear,  which  is  the  test  of  this  case  falling 
within  the  provisions  of  the  act  of  1864,  chapter  6. 

Although  the  policy  may  be  regarded,  as  it  is  contended,  as  a  con- 
tract for  indemnity,  yet  if  the  measure  of  the  indemnity,  or  the 
certain  means  of  its  ascertainment  after  loss,  is  agreed  on  in  the 
instrument,  then  we  think  the  case  may  properly  fall  within  the  pro- 
visions of  the  act  of  1864.  Looking  to  the  application  of  the  rule 
given  in  the  contract  to  the  loss  in  this  particular  instance,  there 
would  seem  to  be  no  difficulty  in  the  way  of  making  the  affidavit  to 
the  loss.  The  stone  saved  was  from  its  nature  uninjured.  That 
which  was  lost  had  a  value  the  measure  of  which  was  fixed  by  the^ 
policy.  The  engines,  boilers,  and  cranes  were  partially  damaged: 
the  extent  thereof  and  what  it  would  cost  to  repair  was  certainly 
ascertainable  by  the  method  supplied  by  the  policy.  The  actual 
cost  of  saving  that  which  was  saved  was  paid  by  the  plaintiff,  and 
the  proportion  of  the  defendants  was  fixed  in  the  instrument  As 
already  stated  the  oath  of  the  plaintiff  to  the  loss  and  its  amount  is 
required  by  the  policy  as  preliminary  to  payment  This  was  made 
the  basis  of  payment  if  the  insurers*  chose  .to  pay  and  not  deny  its 
correctnessa  Whilst  they  were  at  liberty  to  rely  on  the  failure  of 
the  plaintiff  faithfully  to  pursue  the  terms  of  the  policy  in  ascertain- 
ing the  loss,  or  to  defend  on  the  ground  of  negligence  of  plaintiffis 
occasioning  the  loss,  or  for  misrepresentation,  or  the  application 
of  some  olher  clause  of  the  policy  to  defeat  the  daim,  the  bona  fides 
and  genuineness  of  such  defense  would  have  to  be  sworn  to  in  order 
to  entitle  the  defendants  to  be  heard,  if  the  case  falls  under  the  act 
of  1864,  and  the  plaintiff's  claim  was  properly  sworn  to  and  might 
be  so  under  the  law.    The  plaintiff,  when  he  brought  his  suit,  filed 
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his  declaration,  and  with  it  the  policy,  his  cause  of  action,  with  an 
affidavit  of  the  amount  daimed  to  be  due  under  it,  and  also  the 
appraisement  made  by  the  adjusters  All  this  care  in  the  bringing 
of  this  action  was  or  ought  to  have  been  notice  to  the  defendants 
that  the  provisions  of  the  act  of  1864  were  invoked.  This  was  fol- 
lowed by  motion  for  default  for  want  of  appearance.  Appearance 
was  made  and  plea  was  filed,  but  without  oath  as  the  statute  re- 
quired. Thereby  the  plaintiff  acquired  the  right,  under  the  statute, 
to  a  judgment  by  default,  which  was  entered,  and  for  the  striking 
out  of  which  no  sufficient  reason  has  been  shown.  Whether  the 
court  below  had  adequate  or  proper  evidence  for  extending  the 
judgment  as  was  done  is  not  before  us,  and  the  case  in  10  Johns., 
498,  has  no  application.  There  was  no  appeal  from  the  final  judg- 
ment, but  only  from  the  overruling  the  motion  to  strike  out  the  judg- 
ment by 'default  If  that  was  justifiably  entered,  it  was  admitted  by 
appellants  the  judgment  as  extended  must  stand. 
Judgment  affirmed. 
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SUPREME  COURT  OF  ALABAMA. 


Appeal  from  Oircuii  Court,  Limestone  County, 


COMMERCIAL   FIRE  INS.  CO. 


w. 


ALLEN  ET  AL.* 


A  party- wall  agreement  with  an  adjolainff  proprietor  held  not  to  cause  a  for- 
feiture of  a  fire  policy  on  the  grouna  that,  in  consequence  thereof,  the 
insured's  interest  in  the  property  was  ^^  other  than  the  entire,  uncondi- 
tional, and  sole  ownerahip,''  especially  as  the  agent  through  whom  the 
policy  was  issued  lived  in  the  town  where  the  property  was  situated,  and* 
must  have  known  of  its  condition. 

An  iuFnrance  agent  cannot  be  considered  as  the  agent  of  the  insured  in  any 
matter  connected  with  the  issuing  of  the  policy. 

An  offer  by  an  insurance  company  to  pay  the  loss,  except  upon  certain  things 
claimed  not  to  be  covered  by  the  policy,  is  a  waiver  of  proofs  of  loss,  and 
gives  the  insured  the  right  to  sue  at  once,  without  waiting  for  the  lap^e 
of  sixty  days  provided  in  the  policy. 

A  fire  insurance  policy  insuring  a  building,  but  expressed  not  to  cover 
"fences  and  other  yard-fixtures^  sidewalks,  store  furniture  and  fixtures," 
heli  to  cover  a  wooden  awning  in  front  of  the  building,  but  not  shelviug 
in  the  building,  or  an  office  boarded  off  at  one  end  of  the  interior. 

Under  a  fire  policy  giving  the  insurer  the  right  '^  to  repair,  rebuild,  or  re- 
place any  property  lost  or  damaged  with  otner  of  like  kind  and  quality," 
making  repairs  is  not  a  full  defense  to  an  action,  unless  by  the  repairs,  the 
property  is  made  as  serviceable  and  valuable  as  it  was  before  the  burning. 

Under  a  policy  providing  that  the  cash  value  of  the  property  destroyed  or 
damaged  shall  not  exceed  what  would  be  the  cost  to  the  assured  of  re- 
placing^  it,  and,  in  case  of  depreciation  from  use  or  otherwise,  a  suitable 
dednotion  to  be  made  from  the  cash  cost  of  repairing,  the  measure  of  dam- 
ages is  the  cost  of  repairs,  if  by  repairs  the  property  will  be  made  as  val- 
uable as  before,  and  not  more  so;  but  if  by  repairs  the  property  will  lie 
made  more  valuable  than  before,  or  less  so,  then  a  corresponding  deduc- 
tion from,  or  addition  to,  the  casu  cost  of  repairing  must  be  made. 

*  Deoialon  rendered.  Jumary  -HI,  1887.— From  Southern  Reporter. 
VOL.  XVI.— 41. 
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In  au  action  ou  a  fire  insurance  policy,  counsel  for  plaintiffs,  in  his  conclud- 
ing argument  to  the  iury,  said  that  the  ancestry  of  plaintiffs  was  well 
known  to  counsel,  and  to  every  one  else  who  had  lived  in  the  community 
with  them ;  that  their  honor,  integrity,  honesty,  and  truthfuluesss,  and 
that  of  their  descendants,  hatd  never  been  called  in  question  until  this 
soulless  corporation,  defendant  in  the  case,  had  charged  one  of  their  de- 
scendants with  falsehood,  fraud,  and  misrepresentation.  Held,  objectiona- 
ble language. 

A  tender  conditioned  upon  the  signing  of  a  receipt  in  full,  or  not  followed  up 
by  bringing  the  money  into  court,  is  not  good. 

Action  on  policy  of  fire  insurance. 

This  action  was  commenced  April  24, 1882,  by  appellees,  Ben  Lee 
Allen  and  others,  against  the  appellant  insurance  company,  and 
claimed  damages  for  the  loss  or  damage  to  a  building  or  store-house 
situate  on  the  north  side  of  the  public  square,  in  Athens,  Alabama. 
The  complaint  was  amended  by  filing  two  additional  counts,  May  15, 
1885.  The  defendant  pleaded  (1)  non  assumpsit;  (2)  that  the  suit 
was  prematurely  brought,  and  before  any  right  of  action  had  accrued 
to  the  plaintiffs  upon  the  policy  of  insurance;  (3)  that  the  suit  was 
brought  before  the  preliminary  proof  of  loss  was  made  by  the  plaintiff 
as  stipulated  in  the  policy  of  insurance  sued  on;  (4)  that  suit  was 
brought  before  notice  of  loss  was  given  the  defendant,  as  required  by 
the  policy  of  insurance  sued  on;  (5)  tender;  (6)  statute  of  limitations 
of  one  and  two  years  as  to  amended  complaint;  (7)  breach  of  war- 
ranty; and  (8)  misrepresentation.  On  May  15,  1885,  plaintiffe 
moved  the  court  to  strike  from  the  file  the  second,  third,  and  fourth 
pleas,  because  they  were  united  with  pleas  in  bar.  Upon  the  trial, 
May  15, 1885,  the  court  granted  this  motion,  and  the  defendant 
excepted.  Trial  was  had  upon  the  remaining  pleas,  and  resulted  in 
a  verdict  for  the  plaintiff  for  $327. 37,  from  which  this  appeal  is 
prosecuted. 

The  policy  of  insurance,  which  was  numbered  2,461,  is  sufiiciently 
described  in  the  opinion  of  the  court  Ben  Lee  Allen,  one  of  the 
plaintiffs,  as  shown  by  the  record,  states  that  he  called  upon  one 
Abrams,  the  loss  adjuster  of  the  company,  upon  telegraphic  instruc- 
tions of  the  company,  a  day  or  two  after  the  fire,  which  occurred  on 
April  4, 1882;  and  "he  offered  me  one  hundred  dollars  damages, 
and  said  that  was  all  he  would  pay.  He  never  refused  payment  for 
want  of  notice,  or  because  sixty  days  had  not  expired,  nor  for  want 
of  proof  of  loss."  Said  witness  then  wrote  to  defendant,  claiming 
the  damages  testified  to, — more  than  $500, — and  received  a  letter  in 
answer  thereto,  denying  liability  except  for  articles  specifically  men- 
tioned, and  saying:    "We  have  this  day  forwarded  by  express  one 
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lundred  dollars  to  our  agent  in  Athens,  Mr.  J.  H.  Davis,  instructing 
dm  to  call  and  pay  you  the  damage  sustained  by  lire  under  our 
)oUcy  No.  2,461,  on  fourth  insi  You  will  please  sign  the  receipts 
0  duplicate  as  presented  by  him."  The  $100  was  subsequently  ten- 
lered  to  said  Allen  upon  his  signing  a  receipt  in  full  for  the  loss 
mder  the  i)olicy,  which  was  presented  to  him,  but  which  he  declined 
o  do.  Correspondence  afterwards  ensued  between  the  company 
knd  him  in  regard  to  a  settlement,  but  one  was  not  effected. 

The  bill  of  exceptions  further  recites  that  "  counsel  for  plaintiffs, 
n  his  concluding  argument  of  the  case,  stated  that  the  ancestry 
naming  them]  of  plaintiffs  were  well  known  to  counsel,  and  to 
(very  one  else  who  had  lived  in  the  community  with  them ;  that 
heir  honor,  integrity,  honesty,  and  truthfulness,  and  that  of  their 
lescendants,  had  never  been  called  in  question  until  this  soulless 
corporation,  defendant  in  this  case,  had  charged  one  of  their  de- 
scendants, Ben  Lee  Allen,  with  falsehood,  fraud,  and  misrepresenta- 
ion,  in  procuring  the  policy  of  insurance  in  this  case."  To  these 
emarks  of  counsel*  the  defendant  objected  at  the  time  they  were 
uade,  and  asked  the  interference  of  the  presiding  judge.  The 
counsel  for  the  plaintiff  declined  to  withdraw  his  remarks,  and  the 
)re8iding  judge  declined  to  interfere,  and  the  defendant  excepted. 

It  is  not  necessary  to  a  pn^per  understanding  of  the  opinion  of 
he  court,  to  set  out  the  many  charges  asked  and  refused. 

Humes,  Gordon  &  Sheffy,  for  Appellants. 

McClellan  &  McClellan,  Contra. 

Stone,  C.  J. 

The  present  action  is  founded  on  a  policy  insuring  real  property 
Lgainst  destruction  or  damage  by  fire.  The  property  is  described 
n  the  policy  as  follows:  "Brick,  one-story,  iron-roofed  building, 
*  *  ♦  occupied  by  S.  Tanner  &  Son,  family  groceries,  and  after 
Fanuary  1,  1882,  to  be  occupied  by  Henry  Warten,  and  used  as  a 
amily  grocery  store."  The  pohcy  bears  date  December  17,  1881, 
md  insures  the  property  for  one  year.  On  the  fourth  February, 
1882,  the  house  was  partially  injured  by  the  burning  of  a  store  con- 
iguous  to  it,  and  on  the  twenty-fourth  of  the  same  month  the 
present  action  was  instituted.  The  insurer  and  the  insured  were 
lot  of  one  mind  as  to  the  extent  of  the  property  covered  by  the 
Qsurance.    Out  of  this  grew  the  contention  and  this  lawsuit 

Attached  to  the  building,  at  the  front,  was  an  awning  or  shed, 
jrected  on  posts  set  in  the  ground,  with  rafters  extending  to  and  into 
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the  brick  walls,  and  coTered  with  plank.  This  awning  was  con- 
structed by  the  owners  of  the  building,  not  contemporaneously  with 
it,  but  a  year  later.  There  were  in  the  building,  and  attached  to  it 
by  fastenings,  shelving,  drawers,  and  an  office  at  the  rear  end,  fenced 
ofif  by  plank  work.  All  these,  such  as  are  customary  in  a  store- 
bouse,  were  placed  there  by  the  owners,  and  let  with  the  building. 
The  insured  claimed  for  the  damage  done  to  the  awning,  the 
shelving,  and  the  office.  The  msurance  company  resisted  this 
claim,  and  contended  it  was  liable  only  for  the  damage  doue  to  the 
house  itself. 

Certain  questions  had  been  asked  of  the  applicant  for  insurance, 
(Allen)  and  answers  given,  before  the  policy  was  issued;  and  there 
is  a  clause  in  the  policy  in  the  following  language:  "Special  refer- 
ence is  had  to  assured's  application  on  file  in  this  office,  which  is 
their  warranty,  and  a  part  hereof."  In  the  application  are  the  fol- 
lowing question  and  answer:  "  Is  the  land  on  which  building  stands 
held  in  fee-simple  or  on  lease  ?  Answer.  Fee-simple."  The  third 
clause  of  the  policy  stipulates  that. "  if  the  interest  of  the  assured  in 
the  property  be  any  other  than  the  entire,  unconditional,  and  sole 
ownership  of  the  property,  for  the  use  and  benefit  of  the  assured,  or 
if  the  building  insured  stands  on  leased  ground,  it  must  be  repre- 
sented to  the  company,  and  so  expressed  in  the  written  part  of  this 
policy;  otherwise  the  policy  shall  be  void."  After  the  building  in 
controversy  was  erected,  the  plaintiffs  sold  the  soil  contiguous  to  it  on 
the  west  to  one  Mason,  and  stipulated  that,  in  building  on  the  lot  so 
purchased.  Mason  should  make  the  west  wall  of  the  plaintifiis*  house 
the  east  wall  of  his,  inserting  his  joists  into  the  wall;  and,  Mason's 
house  being  a  two-story  building,  it  was  further  stipulated  that  he 
should  raise  the  east  wall  of  his  building  on  the  said  west  wall  of 
plaintiffiu  This  was  done,  and  the  property  stood  in  that  condition, 
and  in  that  righf,  when  the  policy  was  taken  out  in  this  case,  and 
when  the  fire  occurred.  This,  it  is  contended  for  appellant,  was  a 
misdescription  of  plaintiffs'  title  and  ownership,  and  avoids  the 
policy. 

We  do  not  think  this  objection  well  taken.  We  concur  in  opinion 
with  the  trial  court,  and  hold  that  the  essential  purpose  of  the  in- 
quiry was  to  learn  whether  the  property  was  held  by  a  title  in  fee,- 
or  by  a  title  less  valuable  than  a  fee;  and  whether  the  property  was 
incumbered  by  alien  interests,  liens,  or  other  incumbrances,  which 
lessened  the  value  of  the  applicants'  insurable  interest  The  ease- 
ment or  servitude  previously  conveyed  or  granted  to  Mason  was  but 
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canying  into  effect  the  usual  method  of  building  in  cities  and  towns 
by  coteiTXiinous  proprietors.  It  is  shown  that  Ainsworth,  appellant's 
agent  at  the  time  the  policy  was  applied  for  and  issued,  resided  in 
the  town  of  Athens,  where  the  property  is  situated.  With  him  the 
assured  negotiated,  euid  effected  the  insurance.  He  was  familiar 
vdth  the  premises,  and  must  have  known  in  what  manner  the  houses 
were  connected  together,  and  that  the  east  wall  of  Mason's  upper 
story  rested  on  the  west  wall  of  the  house  he  was  insuring.  He  was 
the  agent  of  the  insurance  company,  and  we  have  no  sympathy 
with  any  attempt  to  transform  him  into  an  agent  of  the  applicants 
in  any  service  connected  with  the  issue  of  the  policy.  With  him 
alone  the  assured  had  dealings;  and  it  would  be  an  anomaly  if  we 
were  to  hold  he  was  their  agent,  and  not  the  agent  of  the  insurance 
company  with  which  they  were  negotiating.  If  he  did  not  represent 
the  corporation,  it  had  no  representatiye,  and  yet  agreed  to  the  terms 
of  a  solemn  contract.  Such  shifting  use  of  a  paid  employe  finds  no 
sanction  in  that  sturdy  morality  which  should  underlie  every  system 
of  jurisprudence:  Piedmont  &  Arlington  Ins.  Co.  ts.  Young,  58  Ala., 
476;  Insurance  Co.  vs.  Wilkinson,  13  WalL,  222;  De  Lancey  vs. 
Insurance  Co.,  52  N.  H.,  581;  May,  In&,  §  143;  Boyley  vs.  Empire 
Ins.  Co.,  36  N.  Y.,  550.  A  few  cases  are  variant  from  this  principle: 
Wineland  v&  Security  Ins.  Co.,  53  Md.,  276;  Jenkins  vs.  Quincy 
Mutual  Fire  Ins.  Co.,  7  Gray,  370. 

We  do  not  think  Allen's  &ilure  to  disclose  the  fact  and  nature  of 
Mason's  right  or  easement  impaired  or  affected  the  substantial  truth- 
fulness of  the  representation  as  to  title:  Mtn&  Ins.  Co.  v&  Tyler,  16 
Wend.,  385;  Savage  vs.  Howard  Ins.  Co.,  52  N.  Y.,  502;  Washington 
Fire  Ins.  Co.  vs.  Kelly,  32  Md.,  421 ;  Couch  vs.  Bochester  German  Fire 
Ins.  Co.,  25  Hun,  469;  Castner  vs.  Farmers'  Mut  Fire  In&  Co.,  46 
Mich.,  15;  s.  c  8  N.  W.  Bep.,  554;  American  Cent  Ins.  Co.  vs.  McCrea, 
41  Amer.  Bep.,  647.  We  do  not  question  the  coirectness  of  the  fol- 
lowing authorities,  nor  do  we  consider  they  conflict  with  the  views  ex- 
pressed above.  In  each  of  them  the  misdescription  was  substantial, 
and  materiaUy  impaired  the  nature  of  the  title:  Eminence  Mut.  Ins. 
Co.  vs.  Jesse,  1  Met.  (Ky.),  523;  Agricultural  Ins.  Co.  vs.  Montague, 
38  Mich.,  548;  iBtna  Ins.  Co.  vs.  Besh,  40  Mich.,  241;  Davenport  vs. 
New  England  Mut.  Fire  Ins.  Co.,  6  Cush.,  340;  Wilbur  vs.  Bowditch 
Mut.  Fire  Ins.  Co.,  10  Cush.,  446;  Abbott  va  Shawmut  Mut.  Fire 
Ins.  Co.,  3  Allen,  213;  Falis  vs.  Conway  Mut.  Fire  Ins.  Co.,  7  Allen, 
46;  Graham  vs.  Fireman's  Ins.  Co.,  87  N.  Y.,  69;  Columbian  Ins. 
Co.  va  Lawrence,  2  Pet.,  25;  Same  va  Same,  10  Pet.,  507;  Jeffries 


Digitized  by  LjOOQ IC 


646  Beport  of  iJecisions.  M«y » 

vs.  Life  Ins.  Co.,  22  Wall,  47;  ^tna  Life  Ins.  Co.  tb.  France,  91 
U.  S.,  610;  Sun  Mut  Ins.  Co.  vs.  Ocean  Ins.  Co.,  107  U.  S.,  485;  a  c 
1  Sup.  Ct.  Rep.,  582. 

We  think  on  the  uncontroverted  facts  shown  in  this  record  the 
insurance  company  waived  the  production  of  the  preliminary  proofs: 
May,  Ins.,  §  4f^9;  Fland.,  Ins.,  541;  Tayloe  vs.  Merchants'  Fire  Ina 
Co.,  9  How.,  390;  Norwich  &  N.  Y.  Transp.  Co.  vs.  Western  Masa 
Ins.  Co.,  S4  Conn.,  561;  Williamsburgh  City  Fire  Ins.  Co.  vs.  Cary, 
83  HI.,  453;  Insurance  Co.  vs.  Sorsby,  60  Miss.,  302. 

So  we  think  the  delay  of  sixty  days  after  proof  furnished  before  right 
of  action  accrues,  was  also  waived  in  this  case.  The  insurance  com- 
pany denied  all  liability  to  pay,  except  for  damage  done  to  the  house 
proper,  and  offered  to  pay  a  specified  sum  in  satisfaction  of  that  ad- 
mitted liability.  This  relieved  the  plaintiffs  of  the  necessity  of  wait- 
ing sixty  days  before  bringing  suit  Fland.,  Ins.,  532 ;  Phillips  vs.  Pro- 
tection Ins.  Co.,  14  Mo.,  220;  Norwich  &  N.  Y.  Trans.  Co.  vs.  Western 
Mass.  Ins.  Co.,  34  ConiL,  561;  Georgia  Home  In&  Co.  vs.  Jacobs,  66 
Tex.,  366. 

On  the  two  questions  last  presented  the  testimony  was  foil  and  un- 
disputed, and  could  have  been  charged  upon  without  hypothesis: 
Carter  vs.  Chambers,  MS.  (present  term).  The  circuit  court,  in  rul- 
ing on  those  questions,  did  not  and  could  not  err  to  the  prejudice  of 
appellant. 

The  policy  sued  on  contains  this  clause :  **  Fences  and  other  yard- 
fixtures,  sidewfdks,  store  furniture  and  fixtures,  are  not  covered  by 
insurance  on  the  btdlding,  but  must  be  separately  and  specifically 
insured."  Under  this  clause  it  is  contended  for  the  insurance  com- 
pany that  the  risk  does  not  cover  the  awning,  the  shelving,  nor  the 
office.  We  think  it  unquestionably  clear  that,  under  the  testimony 
in  this  record,  each  of  these  items  must  be  classed  as  a  fixture  : 
Thurston  vs.  Union  Ina  Co.,  28  Alb.  Law  J.,  490,  No.  25,  December 
22, 1883;  May,  Ins.,  §  420;  3  Wait,  Act.  &  Def.,  376  et  seq.;  Fore  va 
Hibbard,  63  Ala.,  410.  But  the  exception  does  not  include  all 
fixtures  It  is  only  "store-fixtures"  and  " yard-fixtures "  that  come 
within  the  exception.  The  awning  was  not  a  yard-fixture.  It  was 
attached  to  the  front  of  the  house,  we  must  suppose,  for  purpose  of 
shade.  There  was  no  yard  there  to  which  it  could  be  attached  or 
affixed.  It  was  a  fixture  to  the  house  as  a  house,  and  in  no  sense  a 
store-fixture;  that  is,  a  fixture  attached  to  the  store,  tributary  to  its 
use  as  a  store.  The  shelving  and  office  were  store-fixtures,  and  were 
not  insured.     The  awning  was  a  fixture,  but  a  part  of  the  building. 
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and  would  have  passed  bj  a  conveyance  of  the  property  as  a  house, 
and  would  have  descended  to  the  heirs  by  inheritance.  But,  as  we 
have  said,  it  was  not  a  "  store-fixture,"  and  was  not  excepted  from 
the  binding  obligation  of  the  insurance  policy.  Its  removal  or 
demolition  would  seem  to  have  been  justified  by  the  attending  cir- 
cumstances, and,  if  so,  the  insurance  company  must  make  good  the 
damage:    4  Wait»  Act  &  Del,  67;  May,  In&,  §  404. 

A  question  was  raised  on  the  rule  or  measure  of  recovery.  The 
policy  provides  that "  it  shall  be  optional  with  the  company  to  repair, 
rebuild,  or  replace  any  property  lost  or  damaged,  with  other  of  like 
kind  and  quality,  within  a  reasonable  time,  giving  notice  of  the  in- 
tention so  to  do  within  sixty  days  after  receipt  of  proofs  herein  re- 
quired." The  insurance  company  expressed  no  wieli  or  intention  to 
repair  the  damage  in  this  case,  and  hence  we  need  not  consider  this 
clause  further  than  to  say,  if  the  right  to  repair  be  claimed,  it  will 
not  be  a  full  defense  and  compensation,  unless  by  the  repairs  the 
property  is  made  as  serviceable  and  valuable  as  it  was  before  the 
burning.  The  policy,  however,  contains  the  further  clause,  that 
"the  cash  value  of  property  destroyed  or  damaged  by  fire  shall  in 
DO  case  exceed  what  would  be  the  cost  to  the  assured,  at  the  time  of 
the  fire,  of  replacing  the  same;  and  in  case  of  the  depreciation  of 
such  property,  from  use  or  otherwise,  a  suitable  deduction  from  the 
cash  cost  of  repairing  the  same  shall  be  made  to  ascertain  the  actual 
cash  vfdue."  It  would  seem  there  should  be  no  difficulty  in  inter- 
preting this  clause.  If  by  repairs  the  property  can  be  rendered  as 
valuable  as  it  was  before  the  fire,  then  the  cost  of  repairs  is  the 
measure  of  recovery.  If  property  had  been  destroyed  which,  from 
use  or  otherwise,  had  become  less  valuable  than  when  new,  then  the 
cost  of  replacing  it,  less  the  percentage  of  depreciation  of  the  de- 
stroyed article  by  such  use,  will  determine  the  extent  of  the  dam- 
agea  If  the  property,  after  being  repaired,  is  i^ot  as  valuable  as  it 
was  before  the  fire,  then  the  cost  of  repairs,  supplemented  with  the 
amount  of  depreciation  in  value,  are  the  factors  for  fixing  the. dam- 
agea  There  was  no  error  in  admitting  testimony  as  to  damage  to 
the  property  covered  by  the  policy. 

The  record  aflfirms  it  contains  all  the  evidence.  It  is  shown  that, 
when  the  $100  was  tendered,  the  execution  of  one  of  two  receipts, 
each  expressing  to  be  in  full  of  certain  claims  of  insurance,  was  made 
a  condition  of  its  payment.  There  is  no  proof  that  the  money  was 
brought  into  court.  Either  of  these  objections  was  fatal  to  the  de- 
fense attempted  under  the  plea  of  tender:     2  Pars.  Cont.,  *644,  *645; 
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Code  1876,  §  4,698;  Daughdrill  vs.  Sweeney,  41  Ala.,  810;  Alexander 
vs.  Caldwell,  61  Ala.,  543. 

The  remarks  of  counsel  in  the  concluding  argument  were  objec- 
tionable, and  the  court  erred  in  not  arresting  that  line  of  argument 
when  thereto  requested:  Wolffe  ys.  Minnis,  74  Ala.,  886;  Croas  ts. 
State,  68  Ala.,  476;  East  Tennessee,  Y.  &  G.  R  Co.  ▼&  Baylias,  75 
Ala.,  466;  Same  vs.  Carloes,  77  Ala.,  448. 

We  consider  it  unnecessary  to  comment  on  what  is  daimed  as  an 
award.  Negotiations  were  conducted  afterwards,  and  it  was  not 
insisted  on  as  settling  the  controyersy. 

We  have  now  noticed  every  material  error  which  was  raised  in  the 
court  below.  We  will  not  attempt  to  apply  the  prindplee  to  the 
numerous  exceptions  and  many  assignments  of  error.  Beversed 
and  remanded. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  the  Court  of  Common  Fleas,  No.  2,  of  Philadelphia  County. 


MUTUAL  FIRE  INSURANCE  CO. 

vs. 

BLOCK.* 

Block  in  New  York  applied  to  Heller,  an  insurance  broker,  to  place  insurance 
on  his  stock  and  fixtures.  Heller  passed  the  application  over  to  Andersou, 
another  broker,  who  in  turn  sent  it  to  Harrisburg,  to  one  Huntzlnger,  tbe, 

Smeral  agent  of  a  Philadelphia  insurance  company.  Uuntzinger  placed 
e  risk  with  his  company,  who  sent  him  a  pohcy  in  Block's  name.  This 
policy  contained  conditions  to  the  effect  that  the  premiums  must  be  paid  at 
the  office  of  the  company  in  Philadelphia,  or  to  an  agent  expressly  au 
thorized  in  writing  to  receive  them ;  also  that  in  case  of  loss  there  must  be 
fumishedM  certificate  under  the  hand  and  seal  of  the  chief  of  the  fire  (le> 
partment,  stating  that  the  assured  had  honestly  sustained  the  loss ;  and 
tinally,  that  the  policy  would  not  be  valid  **  until  countersigned  by  Huut- 
zinger  at  Harrisourg."  Huntzinger  countersigned  the  nolicy  and  iur- 
warded  it  to  Anderson,  who  gave  it  to  Heller  for  Block.  On  January  14, 
1^1,  Heller  paid  the  premium,  which  he  had  previously  received  from 
Block,  to  Anderson.  That  night  the  Insured  property  was  damaged  by 
fire.  On  January  25,  1881,  Anderson  forwarded  the  premium,  with  others, 
to  Huntzinger,  in  the  regular  course  of  business  between  them.  The  latter 
refused  to  receive  it,  ana  the  company  declined  to  pay  the  loss.  In  a  8uit 
by  Block  on  his  policy,  Keld,  that  ne  was  entitled  to  recover.  Huntzinger 
was  the  duly  accredited  agent  of  the  company  and  did  not  exceed  his  au- 
thority in  countersigning  and  forwarding  the  policy.  He  was  also  Ander- 
son's principal.  The  company  knew  the  risk  was  m  New  York  and  tbat 
Huntzinger  must  place  it  through  an  agent  in  that  city.  It  was  not  eri'or, 
therefore,  for  the  court  to  rerase  to  charge  that  the  company  was  not 
liable  unless  the  premium  was  paid  in  Phil£lelphia  or  to  an  agent  author- 
ized in  writing  to  receive  it;  but  to  leave  it  to  the  jnry,  whether  the 
course  of  dealing  by  the  company  did  not  justify  the  behef  that  Anderson 
was  duly  authorized  to  receive  the  premium. 
Block  did  not  furnish  the  certificate  from  the  chief  of  the  fire  department, 
because  that  officer  reftised  to  become  a  party  to  adjustments.  Held^  that 
this  was  immaterial,  and  that  the  company  had  no  right  to  require  such  a 
certificate. 

Debt,  by  David  Block  against  the  Universal  Fire  Insurance  Com- 
pany of  Philadelphia,  on  a  policy  of  insurance,  containing,  inter  alia, 

*  I)«cicfcm  rendered,  October  6, 1886.  —From  Eattem Reporter. 
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the  following  conditions:  "This  company  shall  not  be  liable  by 
virtue  of  this  policy,  or  any  renewal  thereof,  until  the  premium  be 
actually  paid  to  the  company  at  its  office  in  Philadelphia,  or  to  an 
agent  expressly  authorized  in  writing  by  the  company  to  reoeiye  the 
same."  .  .  .  ''A  particular  statement  of  the  loss  shall  be  ren- 
dered .  .  .  setting  forth  ...  a  certificate  under  the  hand 
and  seal  of  the  chief  of  the  fire  department  or  other  officer  having 
charge  of  the  investigation  of  fires  .  .  .  stating  that  he  has 
examined  the  circumstances  attending  the  loss,  knows  the  character 
and  circumstances  of  the  assiured,  and  verily  believes  that  the  as- 
sured has  honestly  sustained  loss  on  the  property  herein  described 
to  the  amount  which  such  officer  shall  certify." 

In  November,  1880,  Block,  who  was  in  business  in  New  York  Cify, 
employed  one  Heller,  an  insurance  broker  of  the  same  place,  to 
obtain  insurance  upon  certain  stock  and  fixtures  in  his  factory^  on 
Bayard  Street  Heller  took  the  application  to  S.  R  Anderson,  also 
an  insurance  broker,  and  the  latter  forwarded  it  to  B.  K  Huntzin- 
ger,  who  was  the  general  agent  of  the  defendant  company,  in  Harris- 
burg.  Himtzinger  sent  the  application  to  the  main  office  in  Phila- 
delphia, where  the  policy  in  suit  was  written,  November  13,  1880, 
and  returned  to  Huntzinger.  He  countendghed  the  policy,  under  a 
provision  thereof  requiring  him  to  do  so,  and  sent  it  back  to  Ander- 
son in  New  York,  to  collect  and  forward  the  premiums  to  him  at 
Harrisburg,  according  to  the  usual  course  of  trade  between  them. 
Anderson  delivered  the  policy  to  Heller  for  Block,  and  Heller,  who 
bad  previously  received  the  premium  from  Block,  paid  the  same  to 
Anderson  on  the  morning  of  January  14,  1881.  That  night 
a  fire  occurred  which  resulted  in  damage  to  the  insured  property. 

On  January  26,  following,  Anderson  forwarded  the  premium, 
with  several  others,  to  Huntzinger,  it  being  his  custom  to  retain  pre- 
miums for  a  week  or  two,  or  even  for  a  month,  and  then  to 
send  Huntzinger  several  at  once.  The  latter,  however,  returned 
this  premium  to  Anderson  and  informed  him  that  he  could  not 
accept  it. 

Block  then  employed  an  adjuster  in  New  York  named  Ettinger, 
to  prepare  his  proofs  of  loss,  and  represent  him  in  the  settlement 
A  proof  of  loss  was  sent  by  Ettinger  to  the  company  defendant,  upon 
the  receipt  of  which  the  president  wrote  to  Block:  'It  (the  proof) 
is  not  in  any  respect  in  accordance  with  instructions  in  printed  part 
of  Universal  Fire  Insurance  Company  poHcy,  No.  9,358,  for  making 
proof  of  loss,  and  we  shall  not  recognize  it  as  a  proof  of  loss."      To 
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ihifl  letter  a  reply  was  received  from  Ettinger  in  which,  after  stat- 
ing that  Block  had  handed  it  to  him,  he  said:  "Should  the  one 
X>oint  though  bother  yon,  that  you  want  the  certificate  of  the  chief  of 
the  fire  department,  or  other  officer  having  charge  of  the  investiga- 
tion of  fires,  then  I  beg  leave  to  state  to  you  that  my  friend,  Mr- 
Sheldon  the  fire  marshal  of  this  city,  refuses  blank  out  to  have  his 
offidfd  capacity  used  for  the  purpose  of  adjusting  losses.  Your 
paragraph  in  this  respect  becomes  null  and  void,  and  I  doubt 
whether  Mr.  Sheldon  has  got  the  rignt  to  furnish  you  the  remoteRt 
explanati6n  of  a  fire,  as  you  are  an  out-of-town  corporation,  and 
Dot  a  tax-paying  company  under  the  jurisdiction  of  the  State  of 
New  York."  There  was  no  further  correspondence  and  Block  then 
brought  this  suit 
The  defendants  submitted  the  following  points: — 

(1)  "That  under  the  terms  of  the  policy  in  suit  the  company  de- 
fendant would  not  be  liable  thereon  until  the  premium  had  been 
actually  paid  to  the  company  at  its  office  in  Philadelphia,  or  to  an 
agent  expressly  authorized  in  writing  to  receive  the  same."  Refused. 
[Second  assignment  of  error.] 

(2)  "That  there  is  no  evidence  in  this  case  that  the  premium 
was  paid  prior  to  the  alleged  loss  of  the  plaintiff,  so  as  to  make 
the  company  liable  therefor.   Refused.    [Third  assignment  of  error.  ] 

The  court — "  They  (the  jury)  may  inquire  whether  the  defend- 
ants had  not,  by  their  course  of  dealing,  justified  the  belief  that 
Anderson  was  duly  authorized  to  receive  the  premiums  on  their 
behalf,  and,  if  sudi  were  the  case,  the  want  of  written  evidence 
would  not  necessarily  operate  as  a  defense."  [Fourth  assignment 
of  error.] 

(3)  "That  the  furnishing  by  the  assured  of  a  certificate  under  the 
hand  and  seal  of  the  chief  of  the  fire  department,  or  of  a  magistrate 
or  justice  of  the  peace,  as  required  by  the  third  section  of  the 
seventh  condition  of  the  policy,  was,  unless  waived  by  the  company, 
a  condition  precedent  to  the  right  to  recover."  Refused.  [Fifth 
assignment  of  error.] 

(4)  "  That  there  is  no  evidence  in  this  case  of  a  waiver  of  the 
condition  which  required  a  certificate  under  the  hand  and  seal  of  the 
chief  of  the  fire  department,  magistrate,  or  justice  of  the  peace,  to 
he  furnished  the  company  as  part  of  the  particular  account  or  proofs 
of  lo8&"    Refused.     [Sixth  assignment  of  error.] 

The  court — "The  court  leaves  it  to  the  jury  to  say  whether  the 
want  of  a  certificate  under  the  hand  and  seal  of  the  chief  of  the  fire 
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department,  magistrate,  or  justioe  of  the  peace,  has  been  excuaed  or 
waived.''     [Eighth  assignment  of  error.] 

Verdict  and  judgment  for  plainti£^  whereupon  the  defendants  took 
this  writ  of  error. 

jAifES  C.  SELLEBS,/or  Plaxnti^B  in  Error, 

Oeoboe  p.  Bice  and  Mateb  SuLZBEBOKB,/or  Defendant  in  Error, 

Gk>BDON,  J. 

The  material  assignments  of  error,  in  this  case,  with  the 
exception  of  the  third  and  fourth,  may  be  disposed  of  in  two  gen- 
eral classes: — 

1.  That  relating  to  the  waiver  of  the  condition  of  the  policy  which 
exempts  the  company  from  all  liability  until  the  actual  payment  of 
the  premium  either  at  its  office,  or  to  an  agent  authorized  in  writing 
to  receive  the  same. 

2.  That  which  embraces  the  rulings  of  the  court  on  the  effect  and 
character  of  the  proofs  of  loss. 

We  will  first  dispose  of  the  third  and  fourth  assignments,  in  which 
complaint  is  made  of  the  learned  judge  of  the  lower  court,  that  he 
refused  to  say  to  the  jury  there  was  no  evidence  that  the  premium 
was  paid  prior  to  the  alleged  loss^  so  as  to  make  the  company  liable 
therefor,  and  that  they  were  instructed  to  inquire  whether  the  de- 
fendant had  not,  by  its  course  of  dealing,  justified  the  belief  that 
Anderson  was  authorized  to  receive  the  premiums  on  its  behalf,  and 
if  such  were  the  case  the  want  of  written  evidence  would  not  nec- 
essarily operate  as  a  defense.  We  cannot  agree  that  in  either  of 
these  exceptions  the  court  below  has  been  convicted  of  error.  As  to 
the  first,  the  evidence  is  that  Block  paid  the  required  premium  to 
Heller,  his  broker,  from  whom  he  received  the  policy  before  that  in- 
strument came  into  his  possession,  and  if  we  are  to  believe  Ander- 
son's written  receipts,  he  received  this  money  on  and  before  the  14th 
of  January;  then  from  Anderson  it  passed  to  Huntzinger  in  the  shape 
of  a  check,  but  as  that  came  to  hand  after  the  fire  he  refused  to  re- 
ceive it.  The  next  question  involves  not  only  the  fourth  assignment* 
but  also  the  second,  and  may,  therefore,  be  discussed  together  with 
them.  As  we  have  seen.  Block  paid  the  required  premium,  and  in 
due  course  received  his  policy.  In  looking  at  the  face  of  that  policy 
he  would  discover  that  it  was  issued  in  consideration  of  the  pre- 
mium which  he  had  paid,  and  though  he  might  have  discovered  the 
condition  that  it  would  not  be  effective  until  the  amount  of  that 
premium  was  paid  into  the  treasury  of  the  company,  or  to  its  agent. 
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yet  he  might  also  obserre  this  rignificant  paragraph,  "But  this 
policy  shall  not  be  yalid  until  countersigned  by  B.  E.  HuntziQ- 
ger,  agent  at  Harrisburg."  Seeing  this  he  might  well  and  logically 
conclude: — 

(1)  That  Huntzinger  was  the  duly  accredited  agent  of  the  com- 
pany; and  (2)  The  policy  being  countersigned  by  him  nothing  more  . 
was  required  to  assture  its  Talidity.    The  regular  sequence  of  thought 
must  necessarily  be  as  follows:  The  premium  has  been  paid;  the 
policy  has  come  to  hand  in  due  course;  the  consideration  appears 
on  its  face  as  though  paid  to  the  company;  it  has  been  regularly  ex- 
ecuted, and  the  stamp  of  complete  verity  has  been  given  to  it  by  the 
coimter-signature  of  the  company's  agent     In  view  of  all  this,  after 
the  company  had  thus  compromised  itself  it  seems  almost  idle  to 
discuss  the  powers  of  Huntzinger,  or  to  inquire  particularly  concern- 
ing their  limits,  nevertheless  we  think  the  evidence  warrants  us  in 
saying  he  did  not  act  beyond  the  strict  line  of  his  authority.     Ander- 
son sent  the  risk  to  Huntzinger  to  place  in  any  company  he  thought 
fit;  he,  on  his  motion,  placed  it  in  the  defendant  company,  counter- 
signed the  policy  and  forwarded  it  to  Anderson  for  the  purpose  of 
delivery;  Anderson  did  deliver  it,  received  the  money  and  sent  it  to 
Huntzinger.    Who  then,  in  these  particulars,  was  Anderson's  princi- 
pal if  not  Huntzinger?    Moreover,  the  company  well  knew  that  this 
risk  was  in  New  York,  where  it  had  no  office,  and  that  Huntzinger 
was  necessarily  doing  this  and  similiar  business  through  an  agent  in 
that  city  and  for  that  matter,  through  this  very  broker.    There  is  no 
doubt  at  all  but  that  there  would  have  been  no  difficulty  whatever 
about  the  regularity  of  this  whole  transaction  had  the  money  reached 
Huntzinger  before  the  loss,  but  if  in  such  case  the  regularity  of 
Anderson's  agency  and  Huntzinger's  method  of  doing  business  would 
have  been  recognized,  we  cannot  see  how  or  on  what  principle  con- 
sistent  with  honesty  and  fair  dealing  they  can  now  be  repudiated. 
Again,  we  repeat,  the  company  knew  that  Huntzinger  was  placing  its 
policies  in  New  York;  moreover,  it  knew  that  he  could  not  go  there 
personally  and  take  contracts  of  insurance,  for  he  had  no  power  so 
to  do  because  the  company  had  no  such  power;  such  contracts  must 
be  made,  if  at  all,  in  the  State  of  Pennsylvania;  how  then  could  it 
be  supposed  that  the  agent  was  to  transact  such  business  except 
through  the  regular  channels  of  trade,  that  is,  by  the  employment  of 
banks  or  brokers.    Under  such  circiunstances  as  these  we  cannot  say 
that  the  court  did  wrong  in  referring  the  evidence  to  the  juiy,  and 
we  think  it  was  altogether  sufficient  to  warrant  the  finding  of  that 
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body.  We  may  agree  that  the  result  would  have  been  different  had 
Heller,  who  was  the  immediate  agent  of  the  plaintiff,  neglected  to 
pay  over  the  premium  to  Anderson  or  Huntzinger,  for  then  the  case 
would  have  had  some  resemblance  to  that  of  the  Pottsrille  Mutual 
Fire  Insurance  Co.  va  Minnequa  Springs  Improvement  Co.  (100 
Penn.  Si,  137),  for  in  that  case  the  plaintiff's  own  agent  would  have 
been  chargeable  with  neglect,  which  could  not  have  been  attributed 
to  the  company.  Here,  however,  there  is  no  neglect  on  the  part  of 
any  one.  Everything  was  done  in  the  regular  and  ordinary  course 
of  business  and  the  defense  set  up  must  be  regarded  as  utterly  with- 
out merit  Nor  can  we  see  how  the  doctrine  of  estoppel  can  fail  ta 
apply  in  a  controversy  such  as  this.  As  we  have  seen,  the  counter- 
signing of  the  pohcy  by  Huntzinger,  in  accordance  with  the  com- 
pany's own  direction  expressed  in  writing  on  the  face  of  that  instru- 
ment, gave  it  the  appearance  of  a  valid  paper,  and  thus  Block  wels 
assured  that  every  prerequisite  had  been  complied  with.  By  whose 
default  then,  if  any  such  there  was,  did  it  pass  through  Anderson 
and  Heller  to  the  plaintiff?  Intentionally  and  in  the  regular  course 
of  business  the  agent  of  the  defendant  issued  thafc  policy,  and  no  at- 
tempt was  ever  made,  as  in  the  case  above  cited,  to  countermand  or 
revoke  it.  It  was  then  the  default  of  the  company  by  which  Block 
was  misled,  and  we  are  at  a  loss  to  divine  by  what  rule  of  law  that 
default  can  be  thrown  over  on  the  assured.  It  is  a  clear  case  of  equit- 
able estoppel  and  the  company  must  bear  the  consequences  of  its 
own  neglect.  The  other  point  has  nothing  at  all  in  it.  The  proofs 
of  loss  were  made  out  by  a  competent  adjuster,  and  if  they  were  not 
certified  by  the  fire  marshal  of  New  York  it  was  because  he  prop- 
erly refused  so  to  do.  The  company  had  no  right  to  require  a  pub- 
lic officer  to  act  in  the  adjustment  of  its  risks,  and  the  neglect  of  the 
assured  to  even  ask  a  certificate  from  that  ofiicer  would  have 
been  no  default.  Besides  this,  it  was  the  duty  of  the  company,  on 
the  receipt  of  the  proofs,  to  return  them,  if  they  were  objectionable, 
and  point  out  the  particular  defects.  This  it  refused  to  do,  but  re- 
plied generally  that  they  did  not  correspond  with  the  printed  in- 
structions, and  refused  to  receive  them.  This  was  not  sufficient;  in- 
surance companies  cannot  expect  thus  to  escape  from  the  payment 
of  an  honest  claim  through  technicalities  which  do  them  no  harm 
and  which  they  themselves  can  easily  cure:  Beatty  v&  Insurance 
Co.,  66  Penn.  St.,  9;  Insurance  Co.  vs.  Flynn,  98  Penn.  St.,  627. 
The  judgment  is  affirmed. 
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SUPREME  COURT  OF  NEW  JERSEY.* 


METROPOLITAN  LIFE  INS.  CO.) 


vs. 


McTAGUKf 

When  a  life  insurance  policy  has  become  forfeited  b^  non-payment  of  ]H'e- 
minniSy  and  a  **  revival  application  "  is  made,  asking  tbat  the  policy  be 
revived,  and  containing  representations  as  to  the  insured  during  toe  period 
between  the  issuing  of  the  policy  and  the  date  of  the  revival  application, 
and  a  warranty  that  such  representations  (as  well  as  the  representation h  of 
the  original  application)  are  true,  and  that  otherwise  the  insurance  will 
be  void^  and  containing  also  an  agreement  that  the  liability  of  the  iusuivr 
is  not  to  exist  until  the  revival  is  assented  to,  and  when  the  insurer  after- 
wards assents  by  a  written  approval  of  the  revival  application,  held  (1) 
tbat,  upon  such  assent,  the  original  contract,  with  all  its  terms,  became 
re-instated,  and  there  were  also  incorporated  into  the  contract,  which  then 
arose,  the  new  terms  expressed  in  the  revival  application,  and  thereby  the 
representations  therein  contained  became  part  of  the  contract,  and  that 
the  truth  of  each  was  warranted ;  (2)  that  a  statement  in  the  revival  ap- 
plication, that  insured  had  not,  during  the  period  covered  thereby,  been 
**  sick  or  afflicted  with  disease,'^  was  not  necessarily  to  be  inferred  to  he 
false  from  the  fact  that  insured  had  a  '*  cold  f  (3)  but  a  statement  that  in- 
sured had  not  '^consulted  or  been  prescribed  for  by  a  physician''  wa8 
shown  false  by  proof  of  such  a  prescription,  although  it  appeared  to  have 
been  given  for  a  **  cold,"  and  the  nature  of  the  prescription  did  not  appear. 

Mb.  Beecxeb,  for  Prosecutor, 

Mb.  Bradneb,  for  Defendant, 

Magie,  J. 

The  action  in  the  district  court  was  founded  on  a  policy  of  life  in- 
Borance  dated  April  14,  1884,  whereby  the  Metropolitan  Life  luBur- 
ance  Company  agreed,  if  certain  premiulns  were  paid,  to  pay  to 
Annie  McTague  a  certain  sum  on  the  death  of  John  McTague,  her 

Tbis  court,  though  not  tbat  of  the  Uat  resort,  is  composed  of  the  same  Isw  Judges  as  the 
attor. — [Ed.  Ins.  Law  Joubical.] 

^  Decitioti  rendered.  June  16,  1887. 
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husband.  The  judgment  of  the  district  court  was  in  favor  of  Annie 
McTague,  and  it  was  affirmed  on  appeal  It  appears  by  the  state  of 
the  case  that  the  policy  in  question  originally  issued  upon  the  ap- 
plication of  Annie  McTague.  It  was  averred  in  the  policy  that  the 
contract  was  made  in  consideration  of  the  representations  contained 
in  the  application,  which  was  therein  '*  referred  to  and  made  part  of 
this  contract"  The  policy  farther  stipulated  that  if  the  representa- 
tions were  not  true,  the  contract  should  be  Toid.  By  force  of  these 
stipulations,  the  application,  and  the  representations  thereby  made, 
were  incorporated  into  the  completed  contract  of  insurance,  and  the 
truth  of  the  representations  was  warranted.  If  false,  although  in 
immaterial  particulars,  the  contract  would  be  avoided :  Dewees  vs. 
Manhattan  Ins.  Co.,  34  N.  J.  Law,  244;  Carson  vs.  Jersey  City  Ins. 
Co.,  43  N.  J.  Law,  300,  and  44  N.  J.  Law,  208;  Cushman  vs.  United 
States  Life  Ins.  Co.,  63  N.  Y.,  404;  Phoenix  Mut  Life  Ins.  Co.  v& 
Raddiu  (United  States  Supreme  Court),  23  Beporter,  353,  7  Sup. 
Ct  Bep.,  500;  McDonald  vs.  Law  Union  Ins.  Co.,  L.  R,  9  Q.  B., 
328. 

The  contract  thus  made  became  forfeited  by  the  failure  to  pay  the 
weekly  premiums  as  agreed.  Afterwards,  and  on  February  12, 1885, 
Annie  McTague  signed  and  delivered  to  the  company  a  written  ap- 
plication called  a  "Bevival  Application."  It  described  the  forfeited 
policy,  admitted  that  the  weekly  premiums  had  remained  unpaid  for 
thirty-one  weeks,  and  contained  the  following,  viz.: — 

"  The  undersigned  assured  hereby  declares  and  warrants  that  the 
life  heretofore  insured  under  tbe  above-numbered  policy  has  not, 
since  scdd  policy  was  issued,  been  sick,  or  afflicted  with  any  disease, 
or  met  with  any  accident,  or  consulted  or  been  prescribed  for  by 
any  physician,  and  that  the  habits  of  said  insured  are  sober  and 
temperate.  Said  policy  having  lapsed,  the  undersigned  desires  to 
renew  the  same,  and  herewith  pays  the  premiums  in  arrears,  with  the 
understanding  that  no  UabiUty  exists  on  the  part  of  the  company 
until  said  company  at  its  home  office  in  New  York  City,  shall  have 
assented  to  the  revival  of  said  poUcy,  and  so  notified  its  agent  first 
above  named;  nor  shall  said  policy  be  deemed  to  be  in  force,  unless, 
upon  the  date  of  its  revival  by  the  company  at  its  home  office  as 
aforesaid,  the  said  insured  shall  be  alive  and  in  sound  health.  It  is 
further  warranted  that  the  statements  in  this  and  the  original  appU- 
cation  are  in  all  respects  true;  otherwise  the  insurance  will  be  void, 
and  all  payments  made  will  be  forfeited  to  the  company. 

"  Agent's  or  physician's  signature, _^.^__ . 
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''  (After  satisfying  himself  of  the  identity  of  the  proposed  insured.) 

"  First  class,  should  be  unexceptionable  lives;  second  class,  lives 
in  which  the  unfavorable  circumstances  are  very  slight;  third  class, 
lives  in  which  the  unfavorable  circumstances  are  serious,  and  require 
a  considerable  reduction  in  the  amount  proposed,  as  an  equivalent 
for  the  increased  risk  of  the  assurance;  fourth  class,  lives  where  the 
objections  are  such  as  to  render  it  inexpedient  to  undertake  the  as- 
surance." 

The  company  assented  to  the  revival  of  the  policy  by  an  approval 
of  the  revival  application  annexed  thereto,  and  signed  by  one  of  its 
officera  It  notified  the  agent  referred  to,  and  received  the  pre- 
miums in  arrear,  and  those  which  subsequently  fell  due  up  to  the 
death  of  John  McTague,  which  occurred  September  9,  1885.  It 
now  dilutes  its  liability  upon  the  policy  on  the  ground  that  state- 
ments contained  in  the  revival  application  were  imtrue. 

The  question  thus  raised  requires  us  to  determine  what  contract 
existed  between  the  parties  after  the  policy  was  revived,  and  the  re- 
lation to  that  contract  of  the  revival  application  and  its  representa- 
tions. The  forfeiture  of  such  a  policy  by  non-payment  of  premiums 
may  be  waived,  and  such  waiver  will  generally  be  inferred  from  a 
receipt  of  the  premiums  after  forfeiture.  Upon  such  a  waiver  the 
pre-existing  contract  doubtless  becomes  re-instated  upon  its  original 
terms.  Such  a  forfeited  policy  may  also  be  expressly  revived,  and  in 
such  case  the  revival  may  be  upon  such  terms  and  conditions  as  the 
parties  agree  to.  When  an  express  revival  is  made  upon  the  state- 
ments of  the  original  application,  it  has  been  made  a  question 
whether  the  truth  of  those  statements  is  to  be  tried  by  the  circum- 
stances existing  at  the  time  of  the  original  application,  or  at  the  time 
of  the  revival :  Bliss,  Life  Ins.,  §  194.  Mr.  May  says  that  the  au- 
thorities do  not  agree;  some  taking  the  view  that  a  revival  makes  a 
new  contract,  and  others  that  it  merely  continues  the  old  one.  He 
expresses  his  opinion  that  special  circumstances  seem  to  control  the 
decision  according  as  they  indicate  the  intent  of  the  parties  :  May, 
Ins.,  §  190.  In  like  manner  the  parties  may  doubtless  agree  to  re- 
vive the  lapsed  contract  upon  new  terms  and  conditions,  or  upon  its 
original  terms  and  conditions,  with  such  additional  terms  as  they 
mutually  agreed  to  incorporate  therewith.  Whether  the  parties 
merely  re-instate  the  old  and  forfeited  policy,  or  create  a  new  contract 
on  new  terms,  or  revive  the  lapsed  contract  with  additional  terms, 
must  be  determined  from  the  circumstances.  In  tho  case  before  us, 
it  is  clear,  in  my  judgment,  that  the  intent  of  the  parties  was  to  re- 

V0L.XVI.-42.   ' 
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vive  the  forfeited  policy,  with  all  its  original  terms,  by  a  new  cod- 
tract,  which  incorporated  into  it  aditional  terms.  This  appears  from 
the  circumstances.  The  original  poHcj  was  based  on  a  written  appli- 
cation containing  statements  as  to  the  insurability  of  the  person 
whose  life  was  to  be  insured.  These  statements  were  expressly  in- 
corporated into  the  contract,  and  warranted  to  be  true.  When  for- 
feiture had  occurred,  the  beneficiary  in  the  lapsed  contract  applied 
in  writing  for  its  reyival.  The  application  contained  statements  as 
to  the  insurability  of  the  person  whose  life  was  insured,  coTering 
the  period  between  the  issuing  of  the  original  policy  and  the  date  of 
the  revival  application.  It  further  contained  an  agreement  that  the 
company's  liability  should  only  re-arise  upon  its  assent  to  the  appli- 
cation. It  contained  an  express  warranty  of  the  truth  of  the  rep- 
resentations then  made,  and  an  agreement  that  if  they,  or  the 
representations  of  the  original  application,  were  not  true,  the  con- 
tract should  be  void.  This  written  appHcation  was  assented  to  by 
the  written  approval  of  the  company,  and  thereby  a  new  contract 
between  the  parties  was  made,  reviving  the  old  policy  with  all  its 
terms,  and  incorporating  into  it  the  additional  terms  expressed  in 
the  revival  application.  By  these  means  the  representations  con- 
tained in  the  revival  appUcation  became  part  of  the  cx>mpleted  con- 
tract between  the  parties,  and  their  truth  was  warranted.  The  fal- 
sity of  any  of  them  will  avoid  the  contract. 

Two  representations  in  t^e  revival  appHcation  are  alleged  to  have 
been  false.  The  first  was  that  which  averred  that  John  McTague 
had  not,  since  the  pohcy  was  issued,  been  ''  sick  or  afflicted  with  any 
disease."  The  district  couii;  found  as  a  fact  that  he  had,  during  that 
period,  had  a  "  cold."  The  common  pleas  held  that  the  statement 
of  the  application  was  not  thereby  shown  to  be  untrue.  In  this  I 
think  there  was  no  error.  There  was  nothing  in  the  mere  fact 
found  that  required  the  inference  that  the  insured  life  had  been 
«  afflicted  by  disease  "  or  even  ''  sick.'*  These  terms  are  not  to  be 
construed  as  importing  an  absolute  freedom  from  any  bodily  ail- 
ment, but  rather  of  freedom  from  such  ailments  as  would  ordinarily 
be  called  disease  or  sickness.  Where  a  lapsed  policy  was  revived  on 
condition  that  the  insured  was  in  good  health,  it  was  held  that  the 
phrase  was  not  to  be  construed  as  meaning  an  absolute  exemption 
from  any  physical  ill;  and,  as  the  policy  had  issued  on  an  appHca- 
tion showing  the  then  state  of  health  of  the  insured,  it  was  farther 
held  that  the  condition  was  satisfied  by  the  insured  being  in  a  state 
of  health  relatively  like  that  represented  in  the  original  appHcation  : 
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Peacock  vs.  New  York  life  Ins.  Co.,  20  N.  Y.,  293.  See,  also, 
Cushman  vs.  United  States  Life  Ina  Co.,  70  N.  Y.,  77.  Whether 
this  view  be  approved  or  not,  I  am  of  opinion  that  in  the  absence  of 
proof  that  the  "  cpld  "  referred  to  produced  disease  or  sickness,  the 
courts  below  rightly  held  that  the  faslity  of  the  statement  in  ques- 
tion was  not  shown.  Nor  do  I  think  that  the  fact  that  the  insured 
had  been  prescribed  for  by  a  physician  necessarily  required  the  in- 
ference that  the  cold  produced  either  disease  or  sickness. 

The  other  statement  alleged  to  be  proved  false  is  that  which 
averred  that  John  McTague  had  not,  within  the  period  between  the 
issuing  of  the  policy  and  the  date  of  the  revival  application,  "  con- 
sulted or  been  prescribed  for  by  a  physician."  The  fact  found  by 
the  district  court  was  that  a  physician  had  been  called  on  by  John 
McTague,  or  had  visited  him,  and  had  prescribed  for  him  for  the 
**cold."  The  common  pleas,  in  their  opinion  before  us,  declared 
that  this  fact  did  not  show  the  representation  to  have  been  false,  be- 
cause it  did  not  appear  what  soiii  of  a  prescription  the  doctor  gave, 
— whether  one  compounded  by  a  druggist,  or  made  up  of  some 
common  remedy.  But  it  is  obvious  that  this  circumstance  cannot 
be  of  the  least  importance  in  determining  the  truth  or  falsity  of  the 
representation  in  question.  That  representation  did  not  aver  a  con- 
dition of  health,  or  that  it  was  requisite  or  proper  to  consult  a 
physcian.  It  averred  that  he  had  not  consulted  a  physician,  or 
been  prescribed  for  by  a  physician.  The  fact  found  contradicted  this 
averment,  whether  the  consultation  and  prescription  related  to  a 
real  disaase  or  an  apprehension  of  disease.  Indeed,  so  material 
does  such  a  representation  seem  to  be  to  the  contract  proposed  by 
the  application  that,  in  my  judgment,  if  made  falsely  and  knowingly, 
it  would  avoid  the  contract  But  the  materiality  of  the  representa- 
tion in  this  case  is  not  in  question;  for,  as  we  hate  seen,  its  truth  it 
warranted.    Its  falsity  appears  from  the  fact  found. 

The  result  is  that  the  contract  was  avoided,  and  the  court  below 
erred  in  rendering  judgment  thereon.  The  judgment  must  be  re- 
versed. 
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COURT  OF  APPEALS  OF  NEW   YORK. 


STONE 

vs, 
FRANKLIN  INS.  CO.  of  Boston.*^ 

Tbe  policy  was  procnred  by  a  broker  from  the  agents  of  the  company.  Snb- 
Hequently  the  latter  notified  the  broker  that  the  company  *' desire  to 
cancel  the  x>olicy.  *  *  The  same  will  l)e  held  binding  until  the  28th  inst. 
12  o'clock  noon.  After  that  date  the  company  will  not  be  liable  for  any 
loss."  The  broker  had  acted  for  the  company  for  two  years  in  procuring 
its  insurances  which  were  left  to  his  discretion  as  to  companies  and  rates, 
he  apparently  retaining  the  policies.  No  objection  that  he  was  not  au- 
thorized to  receive  the  notice  was  made  by  the  broker  at  the  time. 

Held,  That  where  the  broker  was  debited  for  the  premium  in  his  account  with 
the  agent  and  no  cash  had  been  paid,  no  tender  of  unearned  premium  was 
necessary. 

Hehly  That  under  the  circumstances  the  broker  was  the  authorized  agent  of 
the  insured  to  receive  notice  of  cancellation. 

Benno  Lobwy,  for  Appellant. 
OsBOBN  E.  Bbight,  for  Bespondent. 

Eabl,  J. 
On  or  about  the  eighteenth  day  of  February,  1881,  the  defendant 
issued  a  policy  insuring  oertain  property  of  the  Standard  Tinware 
Company  of  the  city  of  New  York,  to  the  amount  of  $1,500,  for  one 
year  from  the  sixteenth  day  of  February,  1881.  The  policy  con- 
tained this  clause :  "  To  protect  itself  against  such  increase  or  change 
of  the  risk  as  may  not,  under  the  above  conditions,  render  this  policy 
void,  the  company  reserves  to  itself  the  right  at  any  time,  and  for 
any  cause,  to  return  the  assured  the  unexpired  premium  pro  rata» 
which  shall  have  the  effect  to  cancel  and  annul  this  policy."    And 

•  DecUtou  rendered.  May  10. 1887. 
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also  the  following  clause:  "It  is  a  part  of  this  contract  that  auj 
person,  other  than  the  assured,  who  may  have  procured  this  insur- 
ance to  be  taken  by  this  company,  through  its  regularly  appointed 
agents,  shall  be  deemed  to  be  the  agent  of  the  assured  named  in 
this  policy,  and  not  of  this  company,  under  any  circumstances  what- 
ever, or  in  any  transaction  relating  to  this  insurance."  The  iDsiir- 
ance  was  procured  through  an  insurance  broker  named  Frank  from 
Langford  &  Co.,  who  were  agents  of  the  defendant  The  premium 
was  never  paid;  but,  by  the  course  of  business  between  Langford  k 
Co.  and  Frank,  they  allowed  Frank  to  take  insurance,  and  pay  when 
it  suited  his  convenience.  On  the  twenty-sixth  day'of  February, 
Langford  &  Co.  sent  to  Frank  this  notice: — 

Deab  Sib  :— The  Fnnklin  Insurance  Company  of  Boston  desire  to  cancel 
their  policy  No.  9,190,  covering  property  of  Standard  Tinware  Co.,  Nos.  394 
and  996  Ist  Ay.,  N.  Y.  The  same  will  be  held  binding  nntil  the  twenty-eighth 
inst.,  12  o'clock  noon.  After  said  date  the  company  will  not  be  liable  for  any 
loss  under  said  policy.  Yours,  respectfully. 

This  notice  came  to  Frank's  hands  about  9  o'clock  a.  m.  on  the 
28th,  and  in  the  evening  of  the  same  day  the  property  insured  was 
damaged  by  fire  to  the  extent  of  $4,600.  Six  other  insurance  com- 
X>anies  had  policies  upon  the  same  property,  On  the  sixteenth  day 
of  June,  1881,  the  Standard  Tinware  Company  assigned  its  claim 
against  the  defendant  upon  its  policy  to  the  plaintiff,  and  in  Feb- 
ruary, 1882,  he  commenced  this  action.  He  claims  that  the  policy 
was  in  force  at  the  time  of  the  fire,  while  the  defendant  claims  that 
it  was  effectually  canceled  before  the  fire. 

The  plaintiff  contends  that  the  cancellation  was  ineffectual,  because 
at  the  time  of  the  notice  of  cancellation  a  pro-rata  share  of  the  pre- 
mium was  not  returned.  But  the  premium  had  never  in  fact  been 
paid.  If  it  could,  in  any  sense,  be  treated  as  paid,  it  was  so  paid 
by  the  credit  given  to  the  broker  Frank.  The  defendant  bad 
never  actually  received  anything,  and  therefore  it  had  nothing  to 
return.  If  the  premium  could  be  paid  by  the  credit,  so  it  could 
be  restored  by  the  cancellation  of  that  credit,  and  after  the  defeud- 
ant  gave  the  notice  canceling  the  policy  its  charge  against  Frank 
or  the  tinware  company  was  thereby  canceled.  If  it  could  there- 
after enforce  payment  of  the  premium  against  any  one,  it  would 
have  been  only  a  pro-rata  share  thereof  for  the  time  intervening 
between  the  sixteenth  and  the  twenty-eighth  days  of  February,  at 
noon,  when  the  cancellation  took  effect.  It  was  the  agreement 
between  the  parties  to  the   insurance  that  the  insurance  company 
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ihould  have  the  right  to  cancel  the  policy,  and  it  was  certainly  not 
contemplated  that  it  should  make  a  present  to  the  insured  in  case 
the  premium  had  not  been  paid  as  a  condition  of  its  right  to  cancel. 
We  do  not  think,  therefore,  that  the  contention  is  sound  that  the 
cancellation  was  ineffectual  on  account  of  the  non-return  of  the  pro- 
rata portion  of  the  premium. 

It  is  further  claimed  on  behalf  of  the  plaintiff  that  Frank  had  no 
authority  to  receive  this  notice  of  cancellation,  and  that  notice  to 
him  was  not  notice  to  the  insured.  We  are  of  opinion  that,  upon 
the  undisputed  evidence,  Frank  was  so  far  the  agent  of  the  tinware 
company  that  notice  to  him  was  notice  to  that  company.  He  had 
been  the  agent  of  the  tinware  company  for  about  two  years,  through 
whom  it  procured  insurance  upon  its  property  from  various  compa- 
nies, in  all  to  the  amount  of  $10,000.  It  does  not  appear  that  he  re- 
ceived any  particular  instructions  as  to  the  companies  from  which 
he  was  to  receive  insurance,  or  as  to  the  rates  of  premium  or  the 
amount  to  be  insured  by  any  particular  company.  It  is  inferable 
that  aU  these  matters  were  left  to  his  discretion.  After  the  fire, 
Scheider,  the  president  and  general  manager  of  the  tinware  com- 
pany, did  not  know  how  much  insurance  the  company  had,  nor  what 
policies  it  held,  until  he  called  upon  Frank  the  morning  after  the 
fire,  and  obtained  the  information  from  him.  The  defendant's 
policy,  and  probably  all  the  other  policies,  remained  in  the  pos- 
session of  Frank  until  after  the  fire.  Frank,  when  he  received  the 
notice  of  cancellation,  retained  the  same,  and  in  no  way  objected 
that  he  was  unauthorized  to  receive  the  notice;  and  when  Scheider 
called  upon  him  the  next  morning  after  the  fire  he  informed  him 
of  the  receipt  of  the  notice,  and  he  in  no  way  questioned  Frank's 
authority  to  receive  it  On  the  afternoon  of  the  same  day  Lang- 
ford,  one  of  defendant's  agents,  called  upon  Scheider,  informed  him 
that  the  policy  was  canceled,  and  thereupon  Scheider  silrrendered 
it  to  him,  without  objection,  as  a  canceled  policy.  On  the  day  after 
the  fire  formal  notice  of  the  loss,  and  in  about  two  weeks  after  the 
fire  formal  proofe  of  loss,  were  served  upon  all  the  other  compa- 
nies, but  not  upon  the  defendant.  In  the  proofs  of  loss  thus 
served  the  insurances  in  the  other  six  companies  were  specified, 
and  the  loss  was  apportioned  among  them  in  proportion  to  the 
amounts  respectively  insured  by  them,  and  one  of  the  companies 
specified  in  the  proo&  paid  to  the  tinware  company  its  share  of  the 
loss  as  thus  determined.  In  those  proofs  the  defendant  was  not 
named  among  the  insurance  companies  having  policies  upon  the 
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property.  No  claim  of  liability  against  the  defendant  on  its  policy 
was  made  until  about  three  months  after  the  fire,  and  no  proofs  of 
loss  were  served  upon  the  defendant  until  about  three  months  and 
a  half  after  the  fire.  From  all  these  facts,  including  the  stipulation 
in  the  policy  above  set  out,  it  is  clear  that  Frank  was  understood 
by  the  parties  to  be  the  general  agent  of  the  tinware  company  to 
procure  and  deal  with  this  insurance.  During  more  than  three 
months  after  the  fire  his  authority  to  that  extent  seems  to  have  been 
conceded  by  the  tinware  company,  and  was  not  questioned  by  any 
one.  If  upon  this  evidence  the  jury  had  found  that  Frank  was  not 
authorized  to  receive  the  notice,  their  verdict  would  have  been  so  far 
contrary  to  the  evidence  that  it  would  have  been  the  duty  of  the  trial 
judge  to  set  it  aside. 

It  is  true  that  Scheider  testified  that  Frank  was  simply  the  broker 
whom  he  authorized  to  get  so  much  insurance,  and  that  he  did  not 
consider  him  his  agent,  and  that  Frank  testified  that  he  had  nothing 
to  do  **  but  to  place  the  business  **  (meaning  probably  to  perfect  the 
insurance)  as  Scheider  ordered  him  to  do.  But  these  were  mere 
expressions  of  opinions  by  the  witnesses  while  testifying,  which  in 
no  way  impaired  the  force  and  significance  of  the  other  evidence, 
or  changed  its  legal  e£Eeci  It  is  a  matter  of  some  significance  that 
nothing  was  said  about  the  extent  of  Frank's  agency  in  the  charge 
of  the  judge,  and  he  was  not  requested  to  submit  the  facts  in  refer- 
ence to  such  agency  to  the  jury.  If  Frank  had  no  authority,  except 
as  a  broker,  to  procure  this  insurance,  and  the  defendant  had  been 
obHged  to  rely  solely  upon  the  clause  in  the  policy  above  set  out  to 
establish  his  agency,  then  his  case  would  have  been  in  that  respect 
like  the  case  of  Hermann  vs.  Niagara  Fire  Ins.  Co.,  100  N.  Y.,  411. 
But  the  evidence  bearing  upon  Frank's  agency  distinguishes  this 
case  from  that.  Certainly,  so  long  as  Frank  held  the  policy,  and  it 
was  carried  upon  his  cre^t,  and  not  dehvered  to  or  accepted  by  the 
insured,  notice  of  cancellation  could  be  given  to  him,  and,  upon 
receipt  of  such  notice,  it  would  be  his  duty,  as  a  broker,  to  procure 
other  insurance.  Suppose  in  this  case  the  notice  had  been  given  to 
him  within  one  hour  after  the  policy  was  delivered  to  him,  would 
any  one  doubt  that  the  policy  would  have  been  thereby  effectually 
canceled,  and  that  it  would  have  been  his  duty  at  once  to  procure 
other  insurance?  The  fact  that  it  remained  in  his  possession  for 
ten  days  docB  not  affect  the  principle,  or  make  any  difference  in  his 
status,  authority,  and  obligation. 
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The  further  claim  is  made  that  there  was  not  sufficient  proof  that 
Scheider  was  authorized  to  represent  the  tinware  company.  We 
think  the  proof  is  ample  that  he  was  so  authorized,  and  that  he  was 
the  general  manager  of  the  company.  It  appears  that  the  tinware 
company  was  the  successor  of  Joseph  Scheider  &  Co.,  and  so  it  was 
printed  upon  the  letter-heads  of  the  company.  He  was  its  presi- 
dent, and  actea  for  and  represented  it  in  all  its  transactions  in 
reference  to  the  insurance  upon  its  property,  and  the  adjustment 
and  settlement  of  the  loss.  The  assignment  of  the  claim  to  this 
plaintiff  was  executed  by  him.  When  testifying,  he  spoke  of  the 
book-keeper  of  the  company  as  "  my  book-keeper,"  and  of  Frank  as 
"  my  agent,"  thus  showing  that,  in  his  estimation  at  least,  he  was 
the  company;  and  there  is  no  hint  in  the  eyidence  that  any  other 
person  had  authority  to  represent  it. 

From  all  this  evidence  the  inference  is  irresistible  that  he  was  the 
general  manager  of  the  company,  authorized  to  represent  it,  and  the 
trial  judge  could  properly  have  so  determined  as  matter  of  law. 
We  are  therefore  of  opinion  that,  upon  the  evidence,  as  it  appears 
in  this  record,  the  trial  judge  could,  if  moved  thereto  by  the  defend- 
ant, have  non-suited  the  plaintiff.  The  plaintiff,  therefore,  has  no 
cause  of  complaint  of  the  verdict  of  the  jury  against  him,  or  of 
any  error  in  the  charge  of  the  judge.  If  the  policy  had  not  been 
canceled  before  the  fire,  and  thus  had  remained  in  force,  its  subse- 
quent surrender  to  the  defendant  would  not  have  extinguished  its 
cause  of  action  for  its  loss.  '  It  is  the  cancellation  of  the  policy 
before  the  fire,  and  that  alone,  which  requires  the  affirmance 
of  this  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Ruger,  C.  J.,  dissenting,  and  Finch,  J.,  absent. 
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SUPREME  COURT  OF  INDIANA. 


PEARCY 

vs. 

MICHIGAN  MUT.  LIFE  INS  CO.*  J 

When  examioed  on  his  voir  dire,  a  Juror  boiDg  asked  whether  he  held  a  t>o]- 
icy  in  the  company,  replied  in  the  negative.  It  afterwards  appeared  that 
he  had  taken  ont  a  policy  for  the  benefit  of  his  wife. 

HeJd,  That  the  object  of  such  an  examination  is  to  ascertain  whether  the  jnror 
is  impartial,  and  it  is  the  duty  of  the  Juror  to  make  a  fall  answer  not  con- 
cealing any  material  fact. 

Held,  That  the  question  required  the  juror  to  state  that  such  a  policy  had  been 
taken  out,  and  his  failure  to  do  so  was  misconduct  which  entitled  to  a  new 
trial,  notwithstanding  his  affidayit  that  his  yerdict  had  been  influenced 
solely  by  the  law  and  eyidence. 

E  P.  Hammond  and  W.  F.  McNeil,  for  Appdlant. 

W.  S.  Habtman  and  W.  H.  Hamkt.t.r, /or  Appellee. 

Elliott,  C.  J. 

The  appellant's  complaint  is  based  on  a  policy  of  insurance  issued 
by  the  appellee  on  the  life  of  John  Pearcy,  the  husband  of  the  appel- 
lant The  appellant  asks  a  new  trial  for  the  reason,  among  others, 
that  Ezra  Bowman,  one  of  the  members  of  the  jury,  was  incompe- 
tent, and  because  he  was  guilty  of  misconduct  In  the  affidarits 
filed  by  the  appellent  it  ia  stated  that  each  of  the  jurors  was  asked 
*'  whether  he,  or  any  of  his  family,  held  any  life  insurance  policy  is- 
sued by  the  defendant,"  and  that  each  of  the  jurors  answered  that 
neither  he,  or  any  of  his  family,  held  a  policy.  The  a£Gidavits  filed 
by  the  appellee  state  that  the  question  asked  each  of  the  jurors  was, 
"  Do  any  of  you  hold  a  policy  of  life  insurance  issued  by  the  defend- 

*  Deciaion  rendered,  Mfty  18. 1887. 
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ant,  the  Michigan  Mutual  Life  Insurance  Company  V  and  that  the 
jurors  were  not  asked,  *'Do  you,  or  any  member  of  your  family, 
hold  such  a  policy?"  It  was  further  shown  that  Ezra  Bowman  had 
taken  out  a  policy  on  his  life  for  the  benefit  Of  his  wife,  that  the  pol- 
icy was  in  force  at  the  time  of  the  trial,  and  that  the  fact  that  such 
a  policy  was  issued  was  unknown  to  the  plaintiff  and  her  attorneys 
until  after  the  trial.  In  the  affidavit  filed  by  Bowman,  he  states  that 
the  question  asked  was,  "  Do  you  hold  a  policy  of  life  insurance  is- 
sued by  tlie  Michigan  Mutual  Insurance  Company?"  but  he  does 
not  deny  that  he  had  taken  out  a  policy  for  the  benefit  of  his  wife. 
He  and  the  other  jurors  swear  that,  in  rendering  their  verdict,  they 
were  influenced  solely  by  the  law  and  the  evidence. 

It  is  of  high  importance  to  a  litigant  that  the  triers  of  his  cause 
should  be  impartial  and  disinterested  men,  and  the  law  makes  care- 
ful provision  for  securing  him  this  right  In  speaking  of  this  right, 
the  court  of  appeals  of  New  York  said:  "  The  object  of  the  law  is  to 
procure  impartial,  unbiased  persons  as  jurofa  They  must  be  omni 
exceptione  majores.  They  must  have  no  interest  in  the  subject-mat- 
ter of  the  litigation:"  Diveny  vs.  City  of  Elmira,  61  N.  T.,  506.  The 
Supreme  Court  of  Nebraska  declared  a  like  doctrine  in  Ensign  va 
Harney  (15  Neb.  330, 48  Amer.  Bep.,  344;  18  N.  W.  Sep.,  73),  where 
it  was  said:  ''Unless  fair-minded,  unbiased  jurors  can  be  selected, 
a  trial  becomes  a  mere  farce,  dependent,  not  upon  the  merits  of  the 
case,  but  upon  extraneous  circumstances,  such  as  the  bias,  prejudice^ 
or  interest  of  the  jury.  To  determine  the  competency  of  a  juror,  an 
oath  is  administered  to  him,  and  he  is  required  to  answer  all  ques- 
tions touching  his  qualifications  as  a  juror,  not  generally,  but  in  that 
particular  case.  Great  latitude  is  allowed  in  such  examinations, 
and,  if  it  appears  probable  that  the  juror  is  not  indifferent  between 
the  parties,  he  is  excluded."  Other  courts  have  asserted  a  similar 
doctrine.  Thus  in  Bradbury  vs.  Cony  (62  Me.,  223),  the  court  said: 
"  In  the  trial  of  causes,  the  appearance  of  evil  should  be  as  much 
avoided  as  evil  itself.  It  is  important  that  jurymen  should  be  devoid 
of  prejudice.  .It  is  hardly  less  so  that  they  should  be  free  from 
the  suspicion  of  prejudice."  So  in  Melson  va  Dickson  (63  QtL  682, 
36  Amer.  Bep.,  128)  it  was  said:  ''A  big  part  of  the  battle  is  the 
selection  of  the  jury,  and  an  impartial  jury  is  the  comer-stone  of 
the  fairness  of  trial  by  jury."  The  principle  is  so  plain  and  just 
that  it  needs  little  more  than  a  bare  statement,  and  we  refrain  from 
further  reference  to  authorities,  although  they  are  very  abundant 
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The  esamiBation  of  a  juror  on  his  voir  dire  has  a  twofold  purpose^ 
namely,  to  ascertain  whether  a  cause  for  challenge  exists,  and  to 
ascertain  whether  it  is  wise  and  expedient  to  exercise  the  right  of 
peremptory  challenge  given  to  parties  by  the  law.  It  is  often  .im- 
portant that  a  party  should  know  the  relation  of  a  person  called  as 
a  juror  to  his  adversary,  in  order  that  he  may  interpose  a  challenge, 
for  cause,  or  exercise  his  peremptory  right  to  challange.  It  is  the 
duty  of  a  juror  to  make  fuU  and  truthful  answers  to  such  questions  as 
are  asked  him,  neither  falsely  stating  any  fact,  nor  concealing  any  mate- 
rial matter,  since  fuU  knowledge  of  all  material  and  relevant  matters 
is  essential  to  the  fair  and  just  exercise  of  the  right  to  challenge 
either  peremptorily  or  for  cause.  A  juror  who  falsely  misrepresents 
his  interest  or  situation,  or  conceals  a  material  fact  relevant  to  the 
controversy,  is  guilty  of  misconduct,  and  such  misconduct  is  preju- 
dicial to  the  party,  for  it  impairs  his  right  to  challenge.  In  this 
instance  the  appellant  had  aright  to  a  full  and  truthful  answer  from 
Bowman,  and  it  was  his  duty  to  make  that  answer  without  evasion, 
equivocation,  or  concealment 

We  think  that  the  question  asked  the  juror  required  him  to  an- 
swer as  to  the  policy  taken  out  on  his  own  life  for  the  benefit  of  his 
wife.  This  is  our  conclusion  upon  the  assumption  that  the  question 
was  that  which  the  appellee  maintains  it  was.  It  was  not  incumbent 
upon  the  appellee  to  minutely  cover,  by  a  long  series  of  specific 
questions,  all  phases  of  the  subject,  but  it  was  enough  to  ask  such  a 
question  as  would  indicate  to  the  mind  of  a  fair  and  reasonable  man 
what  information  the  examining  counsel  sought  to  elicit.  It  seems 
clear  that  such  a  question  as  that  asked  Bowman  ought  to  have 
drawn  from  him  the  fact  that  he  had  taken  out  a  poUcy  on  his  own 
life  for  the  benefit  of  his  wife;  for  the  question  certainly  indicated 
that  information  as  to  his  interest  in  the  company,  as  well  as  his 
connection  with  it,  was  sought  by  the  counsel  conducting  the  ex- 
amination. 

The  authorities  support  our  conclusion  that  if  the  general  question 
fairly  arouses  the  juror's  attention,  and  directs  it  to  the  information 
desired,  it  is  enough,  without  specific  questions  covering  minute 
phases  of  the  subject:  In  Bice  vs.  State  (16  Ind.,  298)  the  juror 
was  asked  as  to  whether  he  had  formed  an  opinion,  and  he  an- 
swered that  he  had  not;  but  no  inquiry  was  made  as  to  whether 
he  had  served  on  the  grand  jury  which  found  the  indictment,  and 
yet  it  was  held,  on  proof  that  he  had  been  a  member  of  the  grand 
jory,  that  the  accused  was  entitled  to   a  new  trial.    The  general 
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quefition  here  under  discussion  was  well  and  elaborately  discussed 
in  the  case  of  Block  vs.  State,  100  Ind.,  857.  In  that  case  no  inquiry 
was  made  as  to  whether  any  of  the  jurors  was  a  deputy  of  the  prose- 
cuting attorney,  and  yet  a  new  trial  was  ordered  on  its  being  shown 
that  one  of  the  jurors  was  the  prosecutor's  deputy:  In  Lamphier 
vs.  State  (70  Ind.,  317)  a  juror  was  asked  generally  as  to  whether  he 
was  a  freeholder  or  householder,  and,  by  reason  of  an  erroneous 
opinion,  he  gave  an  incorrect  answer,  yet  it  was  held  that  the 
accused  was  entitled  to  a  new  trial 

It  is  true  that,  in  exact  technical  strictness,  the  policy  belongs  to 
the  beneficiary:  Wilbum  vs.  Wilbum,  83  Ind.,  56;  Pence  va  Make- 
peace, 65  Ind.,  845.  But  in  the  ezanunation  of  jurors  it  is  not  essen- 
tial that  counsel  should  employ  terms  with  strict  accuracy,  for  all 
that  need  be  done  is  to  fairly  caJl  the  juror's  attention  to  the  subject 
on  which  information  is  sought,  and  indicate  to  him,  with  reasonable 
certainty  and  clearness,  the  purpose  of  the  question.  It  is  common 
for  one  who  has  his  life  insured  for  the  benefit  of  his  wife  or  &mily 
to  regard  himself  as  holding  the  policy.  Nothing,  indeed,  is  more 
common  than  for  one  who  has  insured  his  life  for  the  benefit  of  his 
family  to  speak  of  himself  as  having  the  policy,  and  very  few  men, 
if  asked  the  question  if  they  had  a  policy  in  a  designated  company, 
would  think  of  giving  any  other  answer  than  that  they  did  have  such 
a  policy,  even  though  the  policy  was  payable  to  some  one  else.  In 
a  broad  sense,  a  man  whose  life  is  insured  has  a  policy,  although  the 
beneficial  interest  in  it  may  be  in  another  person,  for  the  policy 
which  expresses  the  contract  is  on  his  life,  and  he  it  is  that  the  com- 
pany insures.  We  regard  it  as  quite  dear  that  the  question  asked 
Bowman  required  him  to  answer  as  to  a  policy  taken  out  on  his  own 
life,  although  that  policy  was  for  the  besefit  of  his  wife. 

The  statement  of  Bowman  that  he  was  influenced  solely  by  the 
law  and  the  evidence  does  not  remedy  the  wrong.  A  juror  who  has 
deceived  or  misled  the  court  or  the  counsel  by  a  false  or  incorrect 
answer  cannot,  by  a  subsequent  statement,  repair  the  legal  injury 
caused  by  his  conduct  on  his  preliminary  examination:  Hudspeth 
vs.  Herston,  64  Ind.,  133;  Lamphier  vs.  State,  supra;  Block  vs. 
State,  supra;  Territory  vs.  Kennedy,  3  Moni,  520;  U.  S.  va  Upham, 
2  Mont.,  170. 

There  are  many  cases  in  which  the  social  and  business  rela- 
tions between  a  juror  and  a  party  will  sustain  a  challenge  for 
cause,  and  the  authorities  go  very  far  towards  establishing  a  rule 
which  would  make  an  interest  such  as  that  held  by  Bowman  a 
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cause  for  rejecting  the  juror:  Davis  vs.  Allen,  llfPick,  466;  Thomp. 
&  M.  Jur.,  §  179;  Proff.  Jury,  §  177.  But  we  need  not  and  do  not 
decide  whether  the  interest  of  Bowman  was  such  as  would  have 
warranted  a  challenge  for  cause,  for  it  is  enough  for  the  present  to 
decide  that  the  information  sought  by  the  question  was  relevant 
and  material  for  the  purpose  of  enabling  the  appellant  to  intelli- 
gently exercise  her  right  to  interpose  a  peremptory  challenge. 

We  have  not  discussed  the  questions  sought  to  be  presented  on 
the  pleadings,  for  the  reason  that  the  record  is  so  confused  as  not 
to  present  them  properly,  and  for  the  additional  reason  that  some 
of  these  questions  are  rendered  immaterial  by  [the  answers  to  in- 
terrogatories returned  by  the  jury.    Judgment  reversed. 
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SUPREME  COURT   OF  IOWA. 


HARLE  AND  Othebs 

/ 


us. 
COUNCIL  BLUFFS  INS. 


.  CO.*  / 


The  insured  had  given  a  premium -note,  which  the  agent  afterward  forwai 

^  to  the  pobtmaster  of  the  town  where  insured  resided  for  collectioo,  toge 

^'  with  a  notice  that  if  not  paid  within  thirty  days  from  date  the  po 

*  '^  would  be  suspended.    Unknown  to  the  agent^  the  insured  was  hintfelf 

t  postmaster.    Within  thirty  days  of  its  reception,  but  after  the  expira 

^  of  thirty  days  from  the  date,   the  postmaster  canceled  the  note  in 

presence  of  two  witnesses  and  placed  the  amount  in  a  seperate  apartii 

in  his  safe  with  the  remark  that  there  was  another  note  paid,     the  p 

erty  burned  on  the  following  day,  and  shortly  after  the  ideutical  iu( 

*  "^  in  the  safe  was  forwarded  to  and  received  by  the  agent  in  ignorance  of 

•  loss.    The  policy  provided  that  it  should  not  be  liable  while  any 

given  for  premium  remained  due  and  unpaid. 
Heldf  That  the  policy -provision  was  valid. 

Heldj  That  the  insured  could  not  act  as  agent  of  the  company  in  payinig 
«  own  note  and  in  waiving  the  policy-provision ;   and  having  concealed 

fact  of  the  loss  when  transmitting  the  money,  the  company  was 
V  liable. 

Action  on  a  policy  of  insurance  against  loss  by  fire,  issued  bj 
.^^^^^.. ,  defendant  to  one  French,  who,  after  the  loss,  assigned  hifl  ri 

of  action  to  the  plaintifis.  The  defendant  pleaded  that  the 
mium  was  not  paid  in  cash,  but  that  the  insured  gave  two  n 
therefor,  and  that  the  policy  provides  "  that  no  insurance,  whe 
original  or  continued,  shall  be  considered  as  binding  until 
actual  payment  of  the  premiums;  nor  shall  this  company  be  li 
for  any  loss  under  this  policy  occurring  when  any  note,  or 
part  thereof,  given  for  a  part  or  whole  of  the  premium,  shaL 
due  and  unpaid."  The  defendant  further  pleaded  that  the  i 
first  falling  due  had  been  paid,  and  that  the  defendant  had  g 
the  notice  required  by  statute,  but  that  said  French  had  failei 
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pay  the  second  note,  and  that  the  same  was  due  and  unpaid  at  the 
kime  the  loss  occurred.  Trial  to  the  court,  judgment  for  the  plaint- 
xSSbj  and  the  defendant  appeals. 

Sapp  &  PusEY, /or  Appellant, 

Wbioht,  Baldwin  &  Haldanb, /or  Appellees. 

Seevers,  J. 

This  action  was  submitted  to  the  court  upon  an  agreed  statement 
of  facts,  the  material  portions  of  which  are  as  follows:  The  note 
was  due  on  the  first  day  of  April,  1884.  On  the  first  day  of  March, 
1884,  the  defendant  notified  French  in  writing  that  the  note  would 
fall  due  at  the  time  above  stated,  and  that,  unless  it  was  paid  in  30 
days  said  policy  would  be  suspended.  On  the  fourteenth  day  of 
April,  1884,  the  defendant  notified  French  that  "  said  note  had  be- 
come due  April  1, 1884;  that,  unless  it  was  paid  within  30  days 
from  the  date  of  said  notice,  said  policy  would  be  suspended;  and 
in  said  notice  also  informed  him  of  the  customary  short  rate  and 
expenses  of  said  policy  up  to  the  maturity  of  said  note;"  which 
notice  "was  received  by  French  on  the  fifteenth  day  of  April, 
1884."  The  notice  is  attached  to  and  made  a  part  of  the  state- 
ment of  facts. 

The  property  insured  was  in  Eirkman,  and  French  resided  there, 
and  was  *'  postmaster."  There  was  no  bank  at  Eirkman,  and  it  was 
the  custom  and  usage  of  the  defendant  in  such  case  to  send  notes 
for  collection  to  the  postmaster.  On  May  7,  1884,  the  defendant 
forwarded  the  note  to  the  postmaster  at  Kirkman  for  collection, 
with  instruction  to  collect  the  same,  and  to  explain  to  the  party 
holding  the  policy  that  it  was  suspended.  At  said  time  French 
was  such  postmaster  (but  the  defendant  did  not  know  this  fact), 
and  as  such  received  the  note.  The  loss  occurred  on  May  26,  1884, 
and  on  the  preceding  day  French  took  the  note  out  of  his  safe  in 
his  store  in  which  he  had  deposited  it  for  safe-keeping,  and  ''  can- 
celed the  same,  and  tore  off  his  signature  thereto,  and  in  place 
thereof  deposited  in  said  safe,  in  the  same  compartment  where  he 
kept  said  note,  and  separate  and  apart  from  his  other  money,  the 
exact  amount  in  money  necessary  to  pay  his  said  note  which  be 
had  canceled."  This  was  done  in  the  presence  of  two  witnesses,  to 
whom,  at  the  time  of  so  doing,  French  said:  ''  Well,  there  is  another 
note  paid." 

On  the  third  day  of  June,  1884,  French,  "  in  a  letter  written  by 
him  to  the  defendant,  forwarded  the  identical  money  which  he  had 
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deposited  in  his  safe  to  the  defendant  in  payment  of  his  note,  which 
the  defendant  received  in  payment  thereof,  and  has  since  re- 
tained," but  defendant  did  not  know  that  the  property  insured  had 
been  destroyed,  or  of  the  acts  and  declarations  of  French  made  when 
the  note  was  canceled.  A  copy  of  the  letter,  inclosing  the  money, 
is  attached  to  and  made  a  part  of  the  statement  of  facts. 

1.  The  first  question  discussed  by  counsel  is  whether  the  de- 
fendant, in  sending  the  note  for  collection,  made  French  its  agent, 
so  that  it  is  bound  by  his  acts,  declarations,  and  payment  made  to 
himself.  It  will  be  observed  that  the  note  was  sent  to  the  post- 
master, and  a  large  discretion  was  reposed  in  him,  for  he  was 
directed  to  employ  the  same  means  to  collect  the  note  "  you  would 
if  it  were  your  own."  French  being  such  postmaster,  the  note 
came  into  his  possession,  and  the  plftintiflh  claim  he  paid  it  to  himself 
prior  to  the  loss.  It  is  a  fundamental  rule,  that  where  a  discretion 
is  reposed  in  one  person  by  another,  that  the  former  cannot,  at  the 
same  time,  perform  the  duty  incumbent  on  him  as  agent  of  the 
latter,  and  act  for  himself  as  principal  In  such  case  he  has  an- 
tagonistic duties  to  fulfill,  and  the  rights  of  his  principal  must 
necessarily  conflict  with  his  individual  rights.  In  this  case  he 
might  well  conclude,  as  agent,  to  postpone  all  efforts  to  enforce 
payment  of  the  note  until  he,  as  the  maker,  became  insolvent  The 
30  days'  notice  required  by  the  statute  expired  on  May  15th,  and 
the  claimed  payment  was  made  on  the  twenty-fifth  of  the  same 
month.  Between  these  dates  the  policy  was  suspended,  and,  if  a 
loss  had  occurred,  it  must  be  conceded,  we  think,  that  there  could 
not  have  been  a  recovery.  The  payment,  if  such  it  is  conceded 
to  be,  would  amount  to  a  waiver.  If  French  was  the  agent  of 
the  defendant,  we  are  not  prepared  to  say  that  he  would  not  have 
such  power. 

The  law  will  not  permit  a  man  to  occupy  such  inconsistent  posi- 
tions, or  represent  such  antagonistic  rights,  or  perform  such  duties: 
Story,  Ag.,  §§  210,  212.  French  had  no  authority  to  determine  that 
he  would  waive  the  suspension  of  the  policy.  He,  in  fiict,  could  not 
do  so.  For  this  purpose  he  was  not  the  agent  of  defendant.  There- 
fore the  defendant  is  not  bound  by  the  payment  made  by  French  to 
himself,  or  by  his  acts  and  declarations  at  that  time.  The  inquiry, 
it  seems  to  us,  is  pertinent,  why  French  did  not  at  that  time  do  what 
he  afterwards  did, — forward  the  money  to  the  defendant 

2.  The  condition  in  the  policy  upon  which  the  defendant  relies 
is  valid,  and  cannot  be  disregarded  except  as  provided  by  statute  : 
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Watroufl  vg.  Mississippi  Valley  Ins.  Co.,  86  Iowa,  682 ;  Garlick  vs.  Same* 
44  Iowa,  663.  The  statute  simply  provides  that  the  condition  shall 
not  take  effect  until  30  days  after  a  specified  notice  has  been  served: 
Chapter  210,  Laws  18th  Gen.  Assem. 

To  our  mind,  several  exceedingly  technical  objections  are  made  as 
to  the  sufficiency  of  the  notice  under  the  statute.  We  shall  not  stop 
to  discuss  them ;  deeming  it  sufficient  to  say  that  the  notice  is,  in  all 
respects,  sufficient,  and  is  clearly,  in  our  opinion,  a  substantial  com- 
pliance with  the  statute. 

3.  Eight  days  after  the  loss  French  forwarded  money  sufficient  to 
pay  the  note  to  the  defendant,  which  it  received.  At  that  time  de- 
fendant had  no  knowledge  of  the  loss,  nor  did  it  know  that  the 
money  was  forwarded  by  French.  The  letter  inclosing  it  was  signed 
"Postmaster,  Eirkman,  Iowa."  "  Because  of  the  non-payment  of  the 
note  on  or  before  May  16,  1884,  the  policy  was  suspended  after 
that  date.  It  is  perfectly  clear,  we  think,  that  the  receipt  of  the 
money,  and  its  retention  under  the  circumstances,  could  not  amount 
to  a  waiver,  or  re-instate  the  pohcy  in  force  as  a  binding  contract 
of  insurance.  The  policy  had  lapsed  solely  through  the  fault  and 
neglect  of  French.  The  property  had  been  destroyed.  Th^  sub- 
ject-matter of  the  contract  was  not  in  existence.  This  French  knew, 
but  the  defendant  did  not.  It  received  the  money  under  a  mistake 
of  fact.  Good  faith  and  fair  dealing  on  the  part  of  French  required 
that  he  should  have  notified  the  defendant  that  the  property  had 
been  destroyed,  and  we  think  his  suppression  of  such  fact  amounted 
to  a  fraud;  and,  as  no  one  can  be  permitted  to  reap  a  benefit  through 
or  by  means  of  a  fraud  perpetrated  by  him,  therefore  the  plaintiffs 
cannot  recover.  But  the  failure  of  French  to  pay  the  premium  had 
the  effect  to  render  the  policy  .void,  so  far  as  the  right  to  recover 
thereon  is  concerned.  The  defendant  has  done  nothing  to  avoid 
the  contract,  but  has  been  ready  at  all  times  to  perform  it.  In  prin- 
ciple this  case  is  like  Harris  vs.  Hoyal  Canadian  Ins.  Co.,  63  Iowa, 
236,  6  N.  W.  Rep.,  124.  See,  also,  Pritchard  vs.  Merchants  &  Trades- 
man's Mut.  Life  Assur.  Soc,  3  C.  B.  (N.  S.),  622. 

It  may  be  proper  to  say  that  at  least  a  portion  of  the  premium, 
had  been  earned,  and  whether  the  plaintiffs  are  entitled  to  recover 
any  portion  thereof  is  not  an  issue  in  this  case. 

The  district  court  erred  in  rendering  judgment  for  the  plaintiffs 
upon  the  facts  as  stipulated.  The  judgment  should  have  been  for 
the  defendant.     Beversed. 

VOL.  XVI.-43. 
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PINGREY 
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WTien  a  party  takes  out  a  policy  of  insurance  upon  bis  life  x)U] 
understanding  witli  the  beneficiary  therein  named,  who 
tion  of  the  x>reniium,  a  valid  settlement  is  created  in  favor  ol 
ary,  and  the  insured  cannot  afterward  surrender  the  policy 
couseut  of  the  beneficiary. 

Where,  therefore, in  such  a  case.the  insured, without  the  consent  o 
ary,  surrenders  the  policy  and  takes  out  another  as  a  coutii 
but  in  which  another  beneficiary  is  named,  the  beneficiary  i 
first  policy  is  entitled  to  the  amount  payable  under  the  seci 
death  of  the  insured. 

The  fact  that  it  is  an  endowment  policy  does  not  change  the  rul 

Actions  of  contract   against    the  defendant,    a    com 
porated  by    the    laws  of  Vermont,   to   recover  upon 
policies  of  insurance  upon  the  life  of  Franklin  A.   Pin] 
oases   were    heard  upon  agreed  facts,  those  material  b 
lows: — 

The  defendant  on  May  25,  1874,  issued  its  policy  o 
upon  the  Hfe  of  Franklin  A.  Piiigrey,  upon  the  applies 
Franklin  A.  Pingrey,  he  at  that  time  being  twenty-one  } 
The  policy  was  payable  to  his  mother,  the  plaintiff,  I 
Pingrey,  containing  the  following  among  other  proTisions 
the  premiums  paid,  together  with  such  other  sums  as  he 
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to  pay,  improved  annually  at  the  average  rate  of  interest  received 
by  the  company  after  deducting  prorrata  expenses  and  losses,  shall 
amount  to  the  sum  insured,  the  company  agrees  to  pay  to  Franklin 
A.  Pingrey  the  amount  of  $3,000. 

In  case  of  prior  death,  the  said  company  do  hereby  promise  to  and 
agree  with  the  assured,  his  executors,  administrators,  and  assigns, 
well  ^  and  truly  to  pay  at  their  ofBice  the  said  sum  insured  to  his 
mother,  Elizabeth  H.  Pingrey,  within  ninety  days  after  due  notice 
and  proof  of  the  death  of  the  said  Franklin  A.  Pingrey,  during  the 
continuance  and  before  the  termination  of  this  policy.    On  January 
25, 1882,  said  Franklin  A.  Pingrey  surrendered  said  policy  to  the  de- 
fendant, who,  at  his  request,  issued  to  him  another  poUcy.      This 
policy  was  payable  to  Cara  L.  Pingrey,  the  wife  of  said  Franklin  A. 
No  new  application  for  insurance  was  made  by  said  Franklin  A. 
Pingrey,  but  upon  the  surrender  of  the  first  policy  for  cancellation, 
the  second  policy  was  issued  with  the  following  indorsement  upon 
it:  "Original  Pol.  No.  9,372  was  issued  May  26,  1874,  of  which  this 
is  a  continuation,  and  is  entitled  to  all  its  benefit&"  •  Said  Elizabetb 
A  Pingrey  never  consented  to  the  surrender  of  the  first  policy. 
All  the  premiums  on  both  policies  were  paid  by  Franklin  A.   Pin- 
grey, the  assured,  when  they  came   due,  his  mother,  the  said  Eliza- 
beth A.  Pingrey,  and  his  sister  together  furnishing  him  with  all,  or 
nearly  all,  the  money  necessary  to  pay  the  first  premium  on  the  first 
poHcy;  no  sums  besides  the  premiums  were  paid  upon  either  of  said 
policies.     Some  time  after  taking  out  the  first  poUcy,  said  Franklin 
A  informed  his  mother  that  he  had  taken  it  out,  but  she  never  suw 
it  until  about  two  years  after  the  time  of  its  issue,  when  one  day  be 
took  it  from  the  box  where  he  had  always  kept  it,  as  he  was  putting 
away  other  papers,  and  holding  it  up,  folded,  told  her  that  it  was  the 
policy;  she  never  read  the  poUcy  or  knew  its  provisions,  except  that 
she  understood  from  her  son  that  he  had  taken  out  a  poUcy  for  her 
benefit    The  insured  always  kept  possession  of  said  original  policy 
until  he  surrendered  it  to  the  company  to  be  canceled  as  aforesaid, 
and  he  never  delivered  it  to  his  mother.    On  February  26,  1880,  tbe 
assured  married  Cara  L.  Pingrey,  and  on  September  13,  1882,  he 
died  without  issue.      At  the  time  when  the  first  policy  was  applied 
for,  the  assured,  being  then  just  twenty-one  years  of  age,  was  living 
at  home  with  his  father  and  mother,  with  whom  he  had  lived  up  to 
that  time  and  continued  to  live  until  his  death,  the  family  at  that 
time  consisting  of  his  father,  mother,  sister,  and  himself.   His  father 
was  an  invalid,  and  so  continued  until  his  death,  which  was  subee- 
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quent  to  the  death  of  the  assured,  and  the  household  expenses  were 
paid  principally  by  his  mother,  -who  took  boarders.  The  assured 
paid  no  board  before  May,  1876;  from  that  time  until  October, 
1880,  he  paid  $3  per  week  to  his  mother,  and  after  October,  1880, 
until  his  death,  he  paid  her  $8  per  week.  From  the  time  of  hi» 
marriage,  on  February  26,  1880,  until  his  death,  his  wife  lived  with 
him  at  his  parents',  and  assisted  in  the  affairs  of  the  house,  and  lived 
as  one  of  the  family.  The  fgrst  policy  was  obtained  after  consulta- 
tion between  the  assured  and  the  other  members  of  the  family,  with 
the  intention  of  giving  his  mother  the  benefit  thereof  he  at  that  time 
being  unmarried  It  is  agreed  that  any  objection  that  the  actions 
should  be  brought  in  the  name  of  the  administratrix  of  Franklin  A. 
Pingrey,  and  not  in  the  name  of  this  plaintiff,  is  waived,  and  if  an 
action  would  lie  in  any  name  for  the  benefit  of  the  plaintifi^  she  shall 
have  judgment  in  this  action. 

The  superior  court  ordered  judgment  in  the  first  action  for  the 
plaintiff,  Elizabeth  H.  Pingrey,  and  defendant  appealed  In  the  sec- 
ond action  that  (5ourt  found  that  the  action  could  not  be  maintained, 
and  ordered  judgment  for  defendant's  costs,  and  the  plaintifi^  Car& 
L.  Pingrey,  appealed 

R  Stone,  for  Elizabeth  H.  Pingrey. 

H.  G.  Nichols,  for  Cara  L.  Pingrey. 

B.  E.  1  EBRY,  for  Defendant, 

C.  Allen,  J. 

The  objection  that  the  action  ought  to  have  been  brought  in  the 
name  of  the  legal  representatives  of  the  assured,  if  valid,  is  waived  : 
Bailey  vs.  New  England  Life  Ins.  Co.,  114  Mass.,  177;  19  Am. 
Hep.,  329.  Under  the  agreed  facts  it  does  not  appear  that  there 
is  any  statute  of  Vermont  applicable  to  the  case.  The  question 
presented,  therefore,  is  to  be  decided  on  general  principles,  and 
is  an  open  one  in  this  Commonwealth:  Gould  vs.  Emerson,  99 
Mass.,  154. 

It  appears  that  before  the  first  policy  was  issued  there  was  an 
understanding  between  the  assured  and  his  mother  and  sister,  that 
it  should  be  taken  out  for  the  benefit  of  his  mother.  In  pursuance 
of  this  understanding  the  mother  and  sister  paid  the  first  premium, 
or  contributed  money  toward  it.  Afterward  he  told  his  mother  that 
he  had  taken  out  the  policy,  and  one  day  showed  it  to  her.  There 
appears  to  have  been  a  full  understanding  between  him  and  hia 
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mother  that  the  poUcy  was  to  be  taken  out  for  her  benefit,  and  after- 
ward that  it  had  been  so  done.  In  point  of  fact,  it  was  made  pay- 
able to  her,  and  this  was  done  with  the  intention  of  giring  to  her 
the  benefit  of  it  This  constituted  a  -valid  settlement  in  her  favor. 
Nothing  remained  to  be  done  by  him  to  complete  it  He  might  in- 
deed afterward  fall  to  pay  the  anni:^  premiums.  This,  however  does 
not  prevent  it  from  being  a  good  trust.  An  unrevoked  trust  is  valid, 
even  though  there  is  an  express  power  of  revocation:  Stone  vs. 
Hackett,  12  Gray,  227.  In  this  case  the  assured  reserved  to  him- 
self no  power  of  revocation,  or  of  changing  the  beneficiary.  It  is 
true  that  he  entered  into  no  obligation  to  continue  to  pay  the  pre- 
miums; but  the  omission  to  do  this  did  not  have  the  effect  to  give 
to  him  an  implied  power  of  revocation.  His  mother  might  herself 
continue  the  payment  of  the  premiums;  moreover,  by  the  terms  of 
the  policy,  after  payment  of  two  full  annual  premiums  it  would  not 
lapse,  and  certain  valuable  rights  would  still  exist  under  it.  Under 
these  circumstances  the  assured  could  not  legally  sturender  the  pol- 
icy without  his  mother's  consent,  and  her  rights  are  not  affected  by 
such  surrender.  This  seems  to  us  to  be  the  true  rule,  and  it  is  sup- 
ported by  the  weight  of  good  authority:  Chapin  vs.  Fellows,  36 
Conn.,  132;  Leman  vs.  Phoenix  Life  Ins.  Co.,  38  id.,  294;  National 
Life  Ins.  Co.  vs.  Haley,  6  East.  Kep'r,  413;  16  Ina  L.  J.,  334;  Barry 
va  Bume,  71  N.  Y.,  261;  Landmatf  vs.  Knowles,  22  N.  J.  Eq.,  594; 
Manhattan  Life  Ins.  Co.  vs.  Smith,  Ohio  St.,  1885,  15  Ins.  L.  J., 
334;  Bicker  vs.  Charter  Oak  Life  Ina  Co.,  27  Minn.,  193;  Wilbum 
va  Wilbum,  83  Ind.,  55;  Weston  va  Bichardson,  47  L.  T.  (N.  S.), 
514. 

It  is  urged  in  behalf  of  the  widow  of  the  assured  that  the  above 
rule  should  not  be  appHed  to  the  case  of  an  endowment  policy,  like 
the  present,  where  the  whole  sum  covered  by  the  poHcy  was  to  be  } 

paid  to  the  assured  himself  as  soon  as  the  premiums  and  other  pay-  {^ 

ments  should  amount  to  that  simi.  But  the  assured  died  before  the 
premiums  amounted  to  that  sum,  and  no  other  payments  were  made 
upon  the  poHcy,  and,  therefore,  the  amount  of  the  policy  did  not 
become  payable  to  him,  but  by  its  terms  was  payable  to  his  mother. 
The  fact  that  it  ought  to  have  become  payable  to  him  in  a  certain 
contingency,  which  did  not  happen,  is  immaterial  In  Leman  vs. 
Phcenix  Life  Ina  Co.,  ubi  supra,  the  policy  waa  an  endowment  pol- 
icy, but  this  fact  was  not  dwelt  upon  in  the  decision,  or,  so  far  as 
appears,  in  the  argument. 
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It  is  further  suggested  that  the  defendants  have  iiici 
hability.  But  the  second  policy  contains  a  statemei 
continuation  of  the  original  policy.  There  is  nothing 
estoppel  in  favor  of  the  widow.  She  paid  nothing  tc 
mium  and  in  no  way  has  altered  her  position  in  o 
the  isBue  of  the  second  policy.  ■  Indeed,  it  does  not  ap 
was  aware  of  its  existence.  Neither  the  assured  nor  t 
intended  to  create  a  double  liabihty.  They  undertoc 
they  could  not  accomplish,  namely,  to  transfer  the  be] 
mother  to  the  wife  of  the  assured.  There  being  nc 
wife  gained  no  rights  by  reason  of  what  was  done. 

Judgments  affirmed. 
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LEBANON  MUT.  INS.  CX), 


vs. 

HUMES  AND  Othebs.* 

Where  it  appeared  from  the  evidence  that  there  was  a  mutual  understand  in  g 
between  the  company,  its  agent  and  the  insured  that  instead  of  a  strictly 
cash  payment  of  premium  at  the  time  of  effecting  insurance  a  short 
credit  would  be  given,  and  the  policy  provided  that  it  should  be  void 
if  the  insured  neglected  to  paj^  the  premium,  a  failure  to  pay  until  the  re- 
newal premium  was  a  short  tune  overdue  and  a  loss  had  occurred,  did  not 
work  a  forfeiture. 

Adam  Hoy,  for  Plaintiff  in  Error. 

Beayeb  &  Gephabt,  for  Defendants  in  Error. 

Stebbett,  J. 

One  of  the  conditions  of  the  policy  in  suit  is,  if  the  assured 
"shall  have  neglected  to  pay  the  premium,  *  *  ♦  then,  and 
in  every  such  case  the  policy  shall  be  null  and  void."  The  alleged 
breach  of  this  condition  is  the  only  defense  interposed  by  the  in- 
surance company.  The  policy,  issued  April  24, 1882,  for  one  year 
from  that  date,  v^as  twice  renewed.  The  first  renewal  certificate  is 
dated  April  4, 1883,  to  take  effect  at  expiration  of  original  risk;  and 
the  second,  April  1, 1884,  to  take  effect  on  the  twenty-fourth  of  that 
month.  In  both  of  these  certificates  issued  by  the  secretary  under 
seal  of  the  corporation,  the  payment  of  $30,  renewal  premium  by 
the, assured,  is  acknowledged;  but  in  point  of  fact  the  first  was  paid 
to  the  company  on  June  4, 1883,  and  the  second  was  remitted  to 
Mr.  Tredick,  agent  of  the  company,  on  May  3,  1884,  next  day  after 
the  fire,  and  was  by  him  immediately  forwarded  to  plaintiff  in  error, 
who  refused  to  receive  or  recognize  it  as  a  payment,  for  the  reason 

*  DeciiloD  rendered,  October  4, 1886. 
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that  the  property  covered  by  the  policy  was  destroyed  before  the 
renewal  premium  was  paid  or  tendered. 

On  the  trial,  evidence  was  received  tending  to  show  that  Tredick, 
through  whom  the  insurance  was  placed,  was  the  recognized  agent 
of  the  company  for  the  purpose  of  securing  risks,  receiving  and 
remitting  premiums,  etc.;  that  in  his  dealings  with  the  company  he 
was  made  its  personal  debtor  for  premiums  on  all  policies  issued 
through  him,  and  that  he  periodically  accounted  to  it  therefor, 
whether  the  mdney  was  received  by  him  for  the  persons  to  whom 
the  policies  were  issued  or  not;  that  he  made  the  persons  or  firms  to 
whom  he  delivered  policies  his  (personal  debtors,  and  dealt  with 
them  in  that  relation,  charging  them  with  the  premiums  on  his 
books,  sending  them  bills  in  his  own  name,  and  making  himself  re* 
sponsible  to  the  company  for  the  same;  and  that  the  bills  for  pre* 
miums  were  generally  rendered  some  time  during  the  month  after 
the  insurance  was  effected.  The  admission  of  this  evidence  was  ex- 
cepted to,  and  is  the  subject  of  complaint  in  the  first  three  speci- 
fications of  error.  In  submitting  the  case  to  the  jury  on  the 
evidence  above  mentioned,  the  learned  judge  instructed  them,  in 
substance,  to  find  for  the  plaintiffs  if  they  were  satisfied  as  to  the 
truth  of  the  facts  alleged  by  them.  These  instructions  are  also  as- 
signed for  error  in  the  fotirth  to  seventh  specifications,  inclusive. 

In  view  of  the  testimony,  the  instructions  under  which  it  was  sub- 
mitted, and  the  verdict  in  favor  of  plaintiffs  for  the  full  amount 
claimed  by  them,  the  jury  must  have  found  all  the  controlling  &cts 
in  their  favor.  They  must  have  found,  among  other  things,  that  the 
relations  existing  between  the  company,  Tredick,  its  agent,  and  the 
assured,  were  of  such  a  character  that  it  could  not  be  truthfully 
said  the  latter  neglected  to  pay  the  last  renewal  premium.  To  visit 
upon  them  the  consequences  of  neglect  to  pay  the  premium  it  should 
appear  they  were  in  default;  that  the  premium  was  payable  on  de- 
livery of  the  renewal  certificate,  or  within  a  specified  time  thereafter; 
and  that  they  had  neglected  to  pay  it  accordingly.  The  finding  of 
the  jury,  however,  negatives  any  such  conclusion.  They  found  the 
established  course  of  dealing  between  the  three  parties  concerned 
was  that  Tredick,  the  agent,  was  treated  as  debtor  to  the  company 
for  premiiuns  on  all  poHcies  or  renewal  certificates  procured 
through  him,  whether  he  received  such  premiums  from  the  parties 
in  whose  favor  they  were  issued  or  not,  and  that  he  was  not  expected 
to  account  and  pay  to  the  company  until  a  statement  was  rendered 
during  the  next  succeeding  month;  that,  as  between  Tredick  and 
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the  assured,  the  latter  were  not  expected  to  pay  in  adyance,  but 
upon  demand  made  by  bim  a  month  or  more  after  the  insurance 
was  effected.  If  such  was  the  mutual  understanding  of  the  parties 
(and  the  jury  has  impliedly  found  it  was),  it  would  be  a  mere  trav- 
esty of  justice  to  hold  that*  they  neglected  to  pay  the  premium  m 
question,  and  thus  permit  the  company  to  shirk  the  payment  of  an 
honest  obligation.  It  cannot  be  truthfully  said  the  assured  neg- 
lected to  pay  a  premium,  which,  according  to  the  mutual  under- 
standing of  all  the  parties,  was  not  demandable  before  it  was  actually 
admitted  to  the  party  entitled  to  receive  it. 

The  true  answer  to  the  very  technical  defense  interposed  in  this 
case  is  not  that  there  was  an  actual  waiver  of  the  condition  in 
question,  but  that  there  was  a  mutual  understanding  between  the 
parties  that,  instead  of  a  strictly  cash  payment  of  premiums  at 
the  time  of  effecting  insurance,  a  short  credit  woidd  be  given  by 
the  company  to  its  agent  and  by  him  to  the  assured.  This  fact 
was  so  clearly  and  conclusively  shown  by  the  testimony  that  the 
jury,  under  the  instructions  given  them,  could  not  have  done  other- 
wise than  find  for  plaintiffs. 

It  is  unnecessary  to  consider  the  specifications  of  error  in  detail. 
The  plaintiff  in  error  has  no  just  ground  of  complaint  in  regard  to 
either  of  the  rulings  of  the  court  The  evidence  complained  of 
was  properly  received  and  submitted  to  the  jury,  with  instructions 
which,  in  the  main,  are  correct.  In  the  light  of  the  testimony, 
and  the  facts  which  the  jury  must  have  found,  therefore,  in  reaching 
tte  conclusion  they  did,  the  defense  is  destitute  of  merit,  and 
such  as  no  reputable  underwriter  should  ever  insist  upon.  Judg- 
ment afi&rmed. 
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SUPBEME.  COUBT  OF  PENNSYLVANIA. 


Error  to  Common  Pleas^  Lebanon  County, 


BATDORP,  Ex'b, 

FEHLER.* 

A,  an  old  woman,  wae  living  with  her  daughter  and  B,  the  father  of  her  son* 
in  law.  B  had  A's  life  insared ;  his  only  interest  being,  as  stated  in  the 
,  application,  <<  has  kept  her  for  a  certain  length  of  time,  and  promises  to 
keep  her  as  long  as  she  lives.''  After  the  death  of  A,  her  executor  at- 
temi>ted  to  recover  the  amount  of  the  policy  from  B,  less  the  amounts  paid 
by  him.  The  court,  on  the  trial,  refused  to  charge  the  lury,  as  matter  of 
law,  that  the  insurance  was  speculative.    Heldy  not  to  be  error. 

Assumpsit  by  Aaron  Batdorf,  executor,  etc.,  of  Maxy  Behney,  de- 
ceased, against  John  Fehler,  to  recover  certain  moneys  received 
by    defendant  on  a  policy  of  insurance  on  the  life  of  decedent 

Mary  Behney,  a  widow,  somewhat  advanced  in  years,  broke  up 
housekeeping,  and  went  to  stay  with  her  daughter,  Mina  Fehler, 
who  was  married  to  a  son  of  John  Fehler,  the  defendant  Fehler's 
son,  the  only  child,  lived  in  the  same  house, — ^in  the  family, — and 
did  the  work  of  the  farm.  After  she  had  come  there,  she  became 
ill,  and  the  daughter  waited  on  her.  After  Mrs.  Behney  had  thus 
been  staying  with  her  daughter  about  a  year,*  John  Fehler,  the  &ther- 
in-law  of  her  daughter,  T^ith  whom  the  mother  was  staying,  took  out 
two  policies  of  insurance— one  for  $2,000,  and  one  for  $1,000— on 
her  life.  Fehler  paid  the  entrance-fees  and  assessments  on  the 
death  of  members  of  the  classes  to  which  her  policies  belonged  down 

•  Decision  rendered,  Hay  16,  laST.— From  Atlantic  Beparur, 
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to  the  time  of  her  death,  and  after  her  death  drew  from  the  U.  B. 
M.  Aid  Society  $2,780  on  the  two  policies.  The  interest  he  had  in 
her  was  contained  in  the  uiswer  as  to  interest  in  the  applications,  in 
the  following  language :  "  Has  kept  her  for  a  certain  length  of  time* 
and  promises  to  keep  her  as  long  as  she  liyes." 

Upon  the  trial,  before  McPherson,  A.  L.  J.,  plaintiff  requested  the 
court  to  charge: — 

"First  No  question  of  good  faith  can  arise  in  this  case.  The 
taking  out  of  the  policies  on  the  life  of  Mary  Behney  by  John  Feh- 
ler, who  was  a  stranger  to  Mary  Behney,  and  without  any  insurable 
interest  in  her  life,  and  the  holding  of  the  policies  and  the  payment 
of  the  premiums  by  Fehler  to  keep  them  up,  made  hijn  a  speculator 
in,  and  the  transaction  a  speculation  on,  the  duration  of  the  life  of 
Mary  Behney,  and  therefore  without  legal  effect,  and  the  -verdict  of 
the  jury  must  be  in  favor  of  the  plaintiff  for  the  amount  received  by 
Fehler  on  the  policies,  less  proper  payments  and  advancements  on 
the  security  thereol  Answer.  That  is  refused.  It  asks  us  to  say  to 
you,  as  a  matter  of  law,  that  this  was  a  speculative  transaction, 
which  we  decline  to  do."    Second  assignment  of  error. 

"  Third.  The  claim  of  Fehler,  that  he  held  the  policies  on  a  cou- 
tract  with  Mary  Behney  to  support  her  during  life,  and  bury  her 
^  after  death,  is  against  the  policy  of  the  law,  as,  if  such  was  the  case, 
the  transaction  was  a  speculation  or  gambling  upon  the  duration  of 
the  life  of  the  insured,  in  which  he  had  no  interest  Answer.  As  a 
question  of  law,  that  is  refused.  In  some  cases  it  might  be 
a  speculation.  In  others  it  might  be  a  very  praiseworthy  act. 
As  a  question  of  law,  it  is  refused."    Third  assignment  of  error. 

Before  arguing  to  the  jury,  counsel  for  the  plaintiff  presented 
another  point,  which  he  stated  he  had  prepared  since  the  adjourn- 
ment of  tile  court  in  the  morning,  as  follows:  ''Fourth.  The  daugh- 
ter of  Mary  Behney,  Mina  Fehler,  the  wife  of  Fehler's  son,  who 
was  living  in  the  house  with  Fehler  at  the  time,  having  as  she  testi- 
fied, done  and  had  most  of  the  nursing  and  care  of  her  mother  her- 
self, was  not  entitied  to  anything  for  this  without  a  special  contract, 
and  makes  no  claim  therefor,  and  John  Fehler  could  acquire  no 
claim  for  such  nursing  and  care;  and  there  being  no  evidence  that 
he  made  any  claim  for  this,  or  for  her  board  prior  to  the  insurance* 
there  was  no  debt  due  him  giving  him  an  insurable  interest  in  her 
Hfe."  The  court  declined  to  receive  the  point,  for  the  reason  that  it 
was  not  presented  at  the  proper  time,  and  it  was  not  in  accordance 
with  the  rules  of  court    After  arguing  to  the  jury,  and  before  ver- 
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diet,  counsel  for  plaintiff  requested  an  exception  to  this  ruling,  which 
was  granted.    Fourth  assignment  of  eitor. 

Verdict  for  defendant,  and  judgment  thereon,  whereupon  plaintiff 
took  this  writ 

Basslee  Boykb, /or  Plairdiff  in  Error. 

The  point,  having  been  handed  up  before  the  dose  of  the  argu- 
ment, was  in  time.  Act  March  24, 1877  (P.  L ,  38).  No  question  of 
good  faith  could  arise  in  this  case.  If  it  was  anything,  it  was  a 
question  of  contract  and  re-imbursement,  and  all  beyond  that  was 
speculatiye:  Siegrist's  Adm'r  vs.  Schmaltz,  118  Pa.  Si,  326;  6  AtL 
Rep.,  47. 

A.  W.  Ehbgood  and  Josiah  Funck, /or  Defendant  in  Error, 

Even  if  the  court  was  bound  to  receive  the  point,  which  we  deny, 
the  exception,  having  been  taken  just  before  verdict,  was  too  late: 
Pacific  &  Atlantic  TeL  Co.  vs.  Com.,  66  Pa.  St,  78;  Einley  vs.  TTiH, 
4  Watts  &  S.,  426.  This  was  not  a  speculative  risk,  but  a  bona  fide 
transaction. 

Per  Cubiam. 

Without  deciding  whether  we  can  review  the  action  of  the  court  in 
declining  to  receive  the  point  referred  to  in  the  first  specification, 
as  no  exception  was  taken  at  the  time  of  its  rejection,  we  are 
nevertheless  of  the  opinion  that  the  point  cannot  be  affirmed.  So 
the  plaintiff  sustained  no  injury.  The  other  points  were  correctly 
answered,  and  the  case  was  accurately  submitted  to  the  jury. 

Judgment  affirmed. 
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SOPREME  COURT  OF  INDIANA. 

Appeal  from  Superior  Court,  Marion  County. 


SIASONIC  MUT.  BEN.  SOC 

vs.  » 

BUBKHART.*  ) 


i  beneficiary  acquires  no  vested  right  to  the  benefits  which  are  to  accrue 
upon  the  death  of  a  member  of  a  mutual  benefit  and  charitable  association 
until  such  death  occurs,  and  the  member  may  exercise  the  power  of  a])- 
pointment  without  the  consent  of  such  beneficiary,  and  without  restriction 
other  than  such  as  may  be  imposed  by  organic  law,  or  the  rules  and  regula- 
tions of  the  society. 

Where  the  original  beneficiary  in  such  case  brings  an  action  upon  a  changed 
certificate,  and  any  proper  regulation  of  the  society  has  been  violated  by 
such  change,  he  must  aver  and  prove  the  same. 

rhe  general  rule  is  that  the  right  to  change  a  beneficiary  in  a  mutual  benefit 
society,   by  mutual  agreement  of  the  association  and  the  member,  exists 
independently  of  its  constitution  and  by-laws,  and  may  be  exercised  when- 
ever it  is  not  limited  directly  or  impliedly  by  such  constitution  or  by-laws  ;  i 
and  the  act  of  March  2,  1877  (Rev.  St.  Ind.  1881,  §  3,850),  did  not  change  " 
the  rule,   except  to  prevent  any  future   restrictions  in  the  constitution  Z 
or  by-laws  of  such  society  upon  the  contract  or  the  rights  of  the  parties  to 
change  the  beneficiury. 

On  demurrer  to  complaint.  Petition  for  rehearing.  For  the  origi- 
nal opinion,  see  10  N.  E.  Rep.,  79.  [16  Ins.  L.  J.,  297.] 

Rev.  St.  Ind.  1881,  §  3,860,  in  article  3  of  chapter  34,  relating  to 
''corporations — ^lodges  and  societies,"  is  as  follows:  "All  certifi- 
cates of  membership,  policies,  or  other  evidence  of  interest  in  any 
masonic,  odd-fellow,  or  other  benevolent  or  charitable  association, 
society,  or  incorporation,  named  in  section  one  of  this  act  [section 

•  Decision  rendered.  April  7, 1887.— From  Norlhvff stern  Reporter.  [^p 
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3,848,]  shall  be  regarded  as  a  contract  between  the  person  whose 
life  is  insured  by  such  certificate  of  membership,  policy,  or  other 
evidence  of  interest,  and  the  association,  society,  or  incorporation  of 
which  he  is  a  member;  and  it  shall  be  lawful  for  such  association, 
society,  or  incorporation  to  change  the  name  or  names  of  the  payee 
or  payees,  beneficiary  or  beneficiaries,  named  in  such  certificate  of 
membership,  policy,  or  other  eyidence  of  interest,  on  such  terms 
and  conditions  as  the  parties  to  the  contract  may  agree  to." 

Stanton  J.  Pselle,  for  Appellant, 

Sheppabd  &  Mabtindale  and  Applewhitb  &  Applewhite,  for 
Appellee. 

Mitchell,  J. 

In  support  of  the  petition  for  a  rehearing,  it  is  contended  that  the 
right  of  a  member  of  a  charitable  association  to  change  the  bene- 
ficiary designated  in  his  certificate  of  membership  is  derived  from 
the  constitution  or  the  rules  and  regulations  of  the  society  of  which 
he  is  a  member,  and  that,  unless  the  right  to  change  is  reserved  in 
the  constitution  or  by-laws  of  the  society,  or  in  the  certificate  of 
membership,  such  right  does  not  exist  Hence  it  is  argued  that,  be- 
cause it  does  not  appear  in  the  complaint  in  this  case  that  such  a 
right  was  so  reserved,  Mrs.  Burkhart  took  a  vested  interest  in  the 
certificate  of  membership,  which  was  not  and  could  not  be  effected 
by  the  act  of  1877  referred  to  in  the  opinion.  Our  conclusion  then 
was,  and  to  that  conclusion  we  still  adhere,  that  unless  the  constitu- 
tion or  by-laws  of  the  society,  either  expressly  or  by  necessary  im- 
plication, denied  or  restricted  the  privilege  of  the  association  and 
the  member  to  agree  upon  a  change  in  the  name  of  the  beneficiary, 
such  right  existed  and  could  not  be  exercised.  The  right  to  change 
the  contract  by  the  mutual  agreement  of  the  parties  is  not  derived 
from  the  charter  and  by-laws,  but  may  be  either  directly  or  im- 
pliedly limited  thereby.  Unless  the  power  to  change  is  thus  limited, 
the  beneficiary  named  in  a  certificate  of  membership  has  no  vested 
interest  in  the  fund  prior  to  the  death  of  the  member.  If,  at  the 
time  the  contract  of  membership  involved  in  the  case  under  con- 
sideration was  made,  the  charter  or  by-laws  were  such  as  to  pro- 
hibit a  change  in  the  beneficiary  designated  in  the  certificate,  then 
Mrs.  Burkhart  took  a  vested  interest,  and  the  act  of  1877  did  not 
affect  her  rights,  or  authorize  a  change  without  her  consent  If 
there  was  no  prohibition  against  a  change  in  the  constitution  of  the 
association,  then  the  act  referred  to  had  no  effect  upon  the  transac- 
tion one  way  or  the  other. 
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That  act  declares  that  certificates  of  membership  in  charitable  as- 
sociations shall  be  regarded  as  contracts  between  the  members  and 
the  association.  Such  certificates  were  contracts  between  the  mem- 
bers and  the  society  before,  preciselj  as  they  were  after,  the  act. 
The  statute  was  merely  declaratory  of  what  the  law  was  in  that  re- 
spect from  the  beginning.  Prior  to  the  statute  it  was  competent, 
however,  for  a  charitable  association,  in  its  constitution  and  by-laws, 
to  limit  or  prohibit  the  right  to  make  changes  in  the  names  of 
beneficiaries  after  they  had  once  been  designated  as  such.  Since 
the  statute  went  into  efiect,  and  became  incorporated  into  the  con- 
stitutions of  such  societies,  no  limitation  or  restriction  repugnant  to 
its  terms  can  be  imposed  upon  the  society  and  its  members  by  any 
regulation  of  the  association.  The  effect  of  the  statute  was  simply 
to  take  away  the  power  of  such  associations,  by  any  regulation,  to 
impose  restrictions  upon  the  rights  of  the  parties  to  the  contract,  or 
to  preyent  them  from  making  any  changes  in  respect  to  beneficiaries 
which  they  might  afterwards  agree  upon.  The  petition  for  a  rehear- 
ing is  oTerruled. 
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SUPREME  COURT  OF  ALABAMA. 


HURST  Ain>  Othebs 

HOME  PROTECTION  FIRE  INS.  CO.* . 

f 

When  a  company  in  accordance  with  the  policy-terms  givee  notice  of  election 
to  replace,  it  is  no  longer  under  obligation  to  pay  a  money-damage  if  it 
performs  its  undertaking.  Such  an  answer,  if  true,  is  sufficient  m  pro- 
ceedings for  garnishment  to  discharge  the  garnishee. 

Parks  &  Son,  for  Appdlants, 

Gabdner  &  WiLEt,  Contra, 

Stone,  C.  J. 

WhoD  an  answer  in  garnishment  is  full  and  complete,  and  leaves 
nothing  for  ascertainment  by  events  to  transpire  afterwards,  then, 
unless  the  truth  of  the  answer  is  controverted,  or  some  other  issae  is 
formed  upon  it,  the  case  is  one  for  simple  judicial  determination. 
If  the  answer  admits  a  money-liability  due  to  the  defendant  in  the 
judgment  on  which  debt  or  indebitatus  assumpsit  can  be  maintained, 
then  a  money-judgment  will  be  rendered  against  the  garnishee.  If 
the  admitted  indebtedness  has  not  matured,  or  if  the  debt  to  aid 
the  collection  of  which  the  garnishment  is  sued  out,  has  not  been 
reduced  to  judgment,  then  the  garnishment  suit  cannot  be  made  ef- 
fective until  the  particular  event  happena  If  the  answer  discloses 
that  the  garnishee  has  in  his  possession  or  under  his  control  personal 
property  or  things  in  action  belonging  to  the  defendant,  then  judg- 
ment of  condemnation  must  be  rendered  that  the  personal  property 
be  delivered  up  on  demand,  after  rendition  of  judgment:  Code 
1876,  pi  3,  tit  1,  c.  19,  commencing  with  section  3,218;  id.  pi  3, 

*  Decision  rendered,  Jftnnary  29, 1887. 
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tit.  2,  c  If  art  2,  commenoing  with  section  8,269;  id.,  art  5,  com- 
mencing with  section  3,293;  Brick.  Dig.,  175,  §  313,  et  seq.  If  the 
answer  denies  all  indebtedness,  and  denies  the  possession  or  control 
of  personal  property  belonging  to  defendant,  such  as  is  subject  to 
the  process,  and  there  is  no  issue  or  contest  raised  on  the  answer, 
the  garnishee  must  be  discharged.  Cases  of  obligation  to  deliver 
property,  to  perform  labor,  and  some  others,  cannot  be  the  subject 
of  garnishment  The  statute  does  not  provide  for  such  cases  : 
Jones  vs.  Crews,  64  Ala.,  368;  Levisohn  vs.  Waganer,  76  Ala.,  412. 

When  the  garnishment  was  served  in  this  case,  the  facts  existed 
out  of  which  there  would  arise  a  duty  and  liability  resting  on  the  in- 
surance company.  It  had  issued  a  policy  insuring  the  dwelling- 
house  of  the  defendant  in  judgment  against  loss  or  damage  by  fire, 
which  policy  was  in  force,  and  the  dwelling  had  been  burned.  Proof 
of  loss  had  not  been  made,  and  the  quantum  of  loss  or  damage  had 
not  been  adjusted.  The  policy  contained  this  clause  :  ''  In  case  of 
any  loss  on  or  damage  to  the  property  insured,  it  shall  be  optional 
with  the  company  to  replace  the  articles  lost  or  damaged  with  others 
of  like  kind  and  goodness,  and  to  rebuild  or  repair  the  building  or 
buildings  (a  reasonable  deduction  being  allowed  for  the  increased 
value  of  new  in  replacing  old  materials)  within  a  reasonable  time, 
giving  notice  of  their  intention  so  to  do  within  thirty  days  after  the 
preliminary  proofs  shall  have  been  received  at  the  office  of  the  com- 
pany." The  answer  of  the  garnishee  was  filed  at  the  spring  term  of 
the  court,  1886,  and  is  shown  to  have  been  sworn  to  April  15,  1886, 
and  filed  in  court  on  the  twenty-first  day  of  the  same  month.  It 
sets  forth  that  the  loss  was  adjusted  and  settled  with  the  assured 
March  28, 1886,  at  $1,600.  The  answer  contains  this  further  state- 
ment :  *'  And  this  garnishee  says  that  within  thirty  days  after  the 
making  and  furnishing  of  the  preliminary  proofs  of  loss  it  claimed 
the  option  to  rebuild  and  replace  the  building  so  claimed  to  be  de- 
stroyed by  fire,  and  thereof  gave  notice  to  the  said  Cotton  "  (the 
assured). 

The  answer  of  a  garnishee  must  be  taken  as  true  unless  contro- 
verted. Now,  the  stipulations  of  the  policy  were  in  no  stronger 
sense  a  promise  to  pay  money  than  they  were  to  rebuild  the  house. 
Domg  the  one  released  the  company  from  the  performance  of  the 
other.  The  option  of  doing  the  one  or  the  other  was  expressly  re- 
served to'lthe  insurance  company;  and  when  it  elected  to  rebuild, 
and  gave  notice  thereof,  it  no  longer  rested  under  an  obligation  to 
pay  money,  unless  it  violated  its  promise  to  rebuild  within  a  reason- 

VOD.  XVI.— 44. 
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able  time.  If  the  election  was  not  in  fact  made,  or  n< 
good  faith,  with  the  intention  of  performing  it,  this  woi 
ground  for  contesting  the  truth  of  the  answer.  It  may 
extends  further,  and  would  maintain  an  action  on  the  c 
deceit  and  fraud  perpetrated  by  such  simulated  electi 
defrauding  plaintiffs  of  their  remedy  But,  as  we  have  sa 
treat  the  answer  as  true,  not  only  because  the  law  requu 
treat  it,  but  because  we  are  without  evidence  on  which  tc 
other  conclusion.  Taking  the  answer  as  true,  there  is  : 
which  can  be  reached  by  process  of  garnishment :  Jonec 
(64  Ala.,  368),   which  collects  the    authorities ;    Drake, 

§§  553,  659.    There  are  decisions  which  restrict  the  right 

■Ml  "  ^*\  in  cases  like  this  to  narrower  limits  than  those  decla 

They  were  rendered  on  statutes  less  liberal  than  ours 
Davis,  49  Me.,  282;  Godfrey  vs.  Macomber,  128  Mass., 
vs.  Insurance  Co.,  28  Mich.,  201;  Gies  vs.  Bechtner,  12 
(GiL,  183). 

Our  statute  (Code,  §  3,269),  requires  the  garnishee 
"  whether  he  was  indebted  to  the  defendant  at  the  time 
of  the  attachment  [service  of  the  garnishment],  or  at  t 
making  his  answer,  and  whether  he  will  not  be  indebted  i 
him  by  a  contract  then  existing,"  and  the  remedial  pov 
•  process  are  co-extensive  with  such  answer. 

The  garnishee  was  discharged  on  his  answer,  to  which 
iff  excepted.  It  is  contended  before  us  that  in  this  i 
court  erred,  and  that  the  garnishee  should  have  been  h< 
was  ascertained  whether  in  truth  and  in  good  faith  it  d 
rebuild,  and  whether  it  carried  it  out  by  actually  rebuil( 
sibly,  if  plaintiffs  had  moved  for  such  order,  the  court 
should  have  granted  it.  We  leave  this  question  undec 
^^i,  -j:.  record  fails  to  inform  us  that  any  such  motion  was  ma<3 

court  did  not  err  in  refusing  to  grant  such  order  ex  mero  i 
rule,  to  put  the  court  in  error  for  non-action,  the  party  a 
must  invoke  action.  The  present  record  furnishes  no  evi 
plaintiffs  desired  delay  or  further  answer.     Affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA. 


Error  to  Common  Pleas,  Cravford  County. 


McARTHUR,  Idm'b,  | 

CHASE  AND  WIFE.*] 

Where  one  has  an  insarable  interest  in  the  life  of  a  person,  the  amount  or  ex- 
tent of  which  is  not  questioned  upon  the  trial  of  the  case,  it  is  too  late  to 
raise  such  questions  in  the  supreme  court. 

Feigned  issue,  wherein  Charles  N.  Chase  and  Mary  L.  Chase  are 
plaintiffs,  and  E.  W.  McArthur,  administrator  of  the  Estate  of  S.  F. 
L.  Blair,  deceased,  is  defendant  to  determine  who  was  entitled  to 
the  sum  of  $2,000,  insurance  upon  the  life  of  decedent. 

Samuel  F.  L.  Blair,  in  his  lifetime,  became  a  member  of  a  lodge 
of  the  Ancient  Order  of  the  United  Workman  of  Pennsylvania.  As 
such  member  there  had  been  issued  to  him  by  the  grand  lodge  of 
said  order  of  ^ennsylyania  a  certificate  of  membership,  styled  a 
beneficiary  certificate,  in  which  the  said  grand  lodge  agreed  to  pay 
to  the  person  or  persons  therein  named,  as  beneficiary,  upon  the 
death  of  said  Blair,  he  having  complied  with  all  the  rules  and  regu- 
lations of  the  order,  the  sum  of  $2,000.  Samuel  F.  L.  Blair  died 
November  1, 1884,  leaving  to  survive  him  a  divorced  wife  and  three 
minor  children.  A  few  months  prior  to  his  death,  he  went  to  board 
with  Charles  N.  Chase  and  Mary  L.  Chase,  his  board  being  provided 
for  and  paid  by  Jefferson  Lodge  No.  1,  A.  O.  XJ.  W.,  at  the  rate  of 
three  dollars  per  week.      After  he  had  remained  with  the  Chases 

*  D«cltlou  rendered,  February  U,  1887.— From  Atlantic  Reporter. 
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three  weeks,  Blair  was  induced  to  surrender  his  beneficiary  certifi- 
cate, and  make  application  to  the  grand  lodge  for  the  issuance  of  a 
new  certificate  of  membership,  wherein  the  said  Charles  N.  and 
Mary  L.  Chase  should  be  named  as  beneficiaries.  This  application 
was  duly  made  through  Jefferson  Lodge  No.  1,  being  the  subordi- 
nate lodge  with  which  Blair  was  connected,  and  such  a  certificate 
was  deliyered  about  July  29,  1884  This  arrangement  was  brought 
about  by  the  Chases  and  Jefferson  Lodge  No.  1,  A.  O.  U.  W.,  which 
lodge  had  been  the  beneficiary  named  in  the  surrendered  certificate, 
and  had  been  relieving  said  Blair  for  some  time  prior  thereto  and  at 
that  time  was  paying  for  his  board  at  the  Chases'. 

By  the  arrangement  th^n  entered  into.  Chase  and  wife  agreed 
that  they  would,  at  all  times  and  whenever  called  upon,  pay  all  the 
lodge  dues,  assessments,  rehef  calls,  etc.,  of  said  Blair  to  said  A.  O. 
U.  W.;  furnish  and  provide  said  Blair,  during  his  natural  life,  with 
necessary,  suitable,  and  comfortable  food,  board,  maintenance;  and 
clothing,  in  sickness  and  in  health,  provide  physician's  care  and 
medicines,  nursing,  etc.,  and,  in  case  of  death,  furnish  and  provide  a 
respectable  and  suitable  burial,  and  procure  and  erect  a  suitable 
tombstone  at  his  grave;  and  to  give  security  for  the  faithful  perform- 
ance of  their  undertaking  by  executing  a  mortgage  on  the  farm  be- 
longing to  Mary  L.  Chase,  in  the  sum  of  $2,000,  to  the  trustees  of 
Jefferson  Lodge.  Li  consideration  for  such  board,  care,  and  main- 
tenance, payment  of  lodge  dues  and  assessments,  etc.,  by  the  Chases, 
the  beneficiary  certificate  then  held  by  said  Blair  in  the  A.  O.  U.  W. 
was  to  be  surrendered,  and  application  made  to  the  grand  lodge  for 
a  new  certificate  to  be  issued  to  him,  wherein  the  said  Charles  N. 
Chase  and  Mary  L.  Chase  should  be  named  as  beneficiarie&  In 
pursuance  of  such  arrangement,  the  execution  of  the  mortgage 
therein  provided  for,  and  the  change  in  the  beneficiary  certificate  as 
contemplated,  were  consummated. 

Charles  N.  Chase  and  Mary  L.  Chase  were  in  no  way  related  to  S. 
F.  L.  Blair,  nor  were  they,  or  either  of  them,  creditors  of  Blair  at 
the  time  said  beneficiary  certificate  in  which  they  were  named  as 
beneficiaries  was  issued.  Up  to  that  time  his  board  had  been  paid 
in  full  by  Jefferson  Lodge.  From  that  time  up  to  the  time  of  his 
death,  on  November  1, 1884,  covering  a  period  of  between  three  and 
four  months,  Blair  remained  with  the  Chases,  who  complied  with 
their  contract  so  far  as  it  related  to  support  and  maintenance  and 
payment  of  lodge  dues  and  assessments. 
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After  Blair's  death,  E.  W.  McArthur  was  appointed  administrator 
of  his  estate,  and  ho  entered  suit  against  the  grand  lodge  of  the  A. 
0.  XT.  W.  of  Fennsylyania  to  recover  for  the  estate  the  amount  of  the 
beneficiary  certificate,  and  the  Chases  brought  suit  against  the  same 
defendant  for  the  same  money.  The  grand  lodge  presented  its  peti- 
tion to  the  court  below,  setting  forth  that  the  plaintifis  in  each  one 
of  said  causes  claim  to  recover  the  sum  of  $2,000  on  a  beneficiary 
certificate  issued  by  defendant  on  the  life  of  S.  F.  L.  Blair,  and 
which  certificate  is  No.  20,998;  that  said  defendant  disclaims  all  in- 
terest in  the  subject-matter  of  the  cause;  that  they  are  truly  in- 
debted on  said  beneficiary  certificate  to  whomsoever  is  lawfully  en- 
titled to  receive  the  proceeds  thereof^  and  are  willing  and  ready  to 
pay  the  same  over  accordingly;  and  prayed  the  court  to  frame  an 
issue  between  the  plaintifffl  in  said  suits  for  the  determination  of 
their  respective  rights;  and  thereupon  the  issue  in  this  case  was 
formed,  to  determine  whether  the  said  Charles  N.  and  Mary  L. 
Chase,  or  the  said  administrator  of  S.  F.  L.  Blair,  deceased,  were 
entitled  to  the  said  sum  of  $2,000,  in  the  hands  of  the  Grand  Lodge 
of  the  A.  O.  U.  W.,  of  Pennsylvania.  In  such  issue  Charles  N. 
Chase  and  Mary  L.  Chase  were  made  plaintifb,  and  K  W.  McArthur, 
administrator  of  S.  F.  L.  Blair,  defendant.  Verdict  and  judgment 
for  plaintiffs,  whereupon  defendant  took  this  writ. 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI. 


MKSELHORN 

V8. 

MUTUAL  RESERVE  FUND  LIFE  ASS'N.*^ 

Wbera  an  application  for  life  insurance,  and  the  policv  issued  thereon,  both 
provided  that  the  policy  should  not  be  in  force  until  "  signed  by  the  officers 
of  the  association,  and  delivered  to  the  applicant/'  and  the  policy  was 
made  out  after  the  applicant's  death,  and,  in  ignorance  thereof,  delirered 
at  the  place  where  he  had  resided,  A«M,  that  it  was  void. 

In  such  cases  unreasonable  delay  in  acting  u^on  the  action  does  not  operate 
to  bind  the  company  to  whom  the  appucation  is  made,  as  insurer. 

In  Equity.    Demurrer  to  bill   • 

Gfx)rgk  W.  Taussig,  for  Plaintiff.  ' 

Wm.  C.  &  James  C.  Jones,  for  Defendant. 

Bbeweb,  J.  (orally). 

This  is  a  suit  on  a  policy  of  insurance.  The  application  and  the 
policy  each  contained  this  stipulation,  "  that  this  policy  is  not  to  be 
in  force  until  it  has  been  signed  by  the  officers  of  the  association 
and  deliyered  to  the  applicant"  The  application  was  made  in  No- 
vember, and  the  examination  before  the  physician  had  on  December 
4th.  Through  some  delay,  the  application  did  not  reach  New  York 
City  until  December  18th.  It  was  examined  and  approved  Decem- 
ber 21st,  and  on  December  22d  the  policy  was  prepared  and  sent  to 
St  Louis,  reaching  here  on  the  25th,  and  then,  by  messenger,  it  was 
sent  to  the  place  where  the  appHcant  had  resided.  On  the  21st,  the 
very  day  the  application  was  acted  upon  in  New  York  City,  the  ap- 

•  Decision  rendered.  April  5,  1887.— From  Frdtrai  Reporter. 
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plicant  died  suddenly;  eo  that  at  the  time  the  policy  was  prepared, 
and  long  before  it  was  received  in  this  city  or  deUyered,  the  appli- 
cant for  insurance  was  dead.  By  the  terms  of  both  the  application 
and  the  policy,  it  neyer  became  an  operatiye  contract  The  case 
comes  within  the  rule  laid  down  in  a  suit  decided  by  me  last  fall 
against  this  same  insurance  company  :  Eohen  vs.  Life  Ass'n,  28  Fed. 
Bep.,  705. 

The  plaintiff,  however,  insists  that  there  was  delay — culpable  de- 
lay— on  the  i>art  of  the  insurance  company  in  acting  upon  the  appli- 
cation. The  application  and  examination  were  completed,  as  I 
stated,  on  December  4th.  For  some  reason  the  application  did  not 
reach  New  York  City  until  December  18th.  Concede  that  there  was 
unreasonable  delay,  and  yet  I  do  not  see  how  any  delay  makes  a 
contract  in  the  &oe  of  the  stipulation.  If  the  applicant  was  dissat- 
isfied, and  the  delay  unreasonable,  he  could  have  recovered  the 
money  which  he  had  paid. 

While  receipt  of  the  application  may  cast  a  moral  duty  upon  the 
company  to  act  promptly,  yet  delay  does  not  operate  in  the  same 
way  as  an  acceptance  of  the  application.  Suppose  the  company  had 
delayed  acting  for  a  year,  could  it  be  claimed  that  the  policy  was  in 
force  ?  The  proposition  which  the  applicant  made  was  for  a  policy 
to  beoome  operative  when  the  instrument  was  executed  and  deliv- 
ered. No  negligence,  no  delay,  reasonable  or  unreasonable,  on  the 
part  of  the  insurance  company,  could  make  a  contract  in  face  of  the 
stipulation.    The  decree  will  be  entered  for  the  defendant. 
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UNITED  STATES  CIRCUIT  COURT. 

NORTHERN  DISTRICT  OF  ILLINOIS. 


LAMONT 

vs. 
HOTEL  MEN'S  MXJT.  BEN.  ASS'N.*  j 

Where  the  articles  of  association  and  by-laws  of  a  benevolent  society  provide 
that  the  benefit  is  payable  to  the  person  designated  by  the  member  in  .his 
application  or  by  will,  a  member  may  at  any  time  change  the  designa- 
tion of  the  beneficiary  with  the  consent  of  the  society  regaidless  of  insur- 
able interest. 

W.  C.  AsAT  and  Charles  Ooden,  for  Lamont 

John  Baldwin,  and  Bates,  Bbouohman  A  Tuttlb,  for  Graft 

BLODOErr,  J. 

This  is  a  suit  in  equity  to  recover  the  sum  of  $2,000  upon  a  bene- 
fit certificate  issued  by  the  defendant  to  one  John  P.  Huleti  The 
defendant  company  is  a  corporation  organized  and  existing  under  an 
act  of  the  State  of  Illinois  entitled  "  An  act  concerning  corporations," 
approved  April  18,  1872,  and  by  one  of  the  articles  of  the  associa- 
tion it  is  provided  as  follows: — 

''Upon  positive  proof  of  the  death  of  any  member,  the  board  of 
directors  shall  order  an  appropriation  equal  to  two  dollars  for  each 
member  then  on  the  rolls  of  the  association,  unless  the  same  shall 
exceed  1,000  members,  in  which  case  the  amount  appropriated  shall 
be  limited  to  the  sum  of  $2,000,  and  shall  pay  the  same  to  the  per- 
son or  persons  previously  designated  by  the  deceased  upon  his  ap- 

•^IDtciBlon  rendered.  May  16. 1887. 
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plication  for  membership  as  shown  by  the  books  of  the  association, 
or  as  ordered  by  his  last  will  and  testament." 

The  proof  shows  that  Hulett  became  a  member  of  this  association 
on  February  3,  1883,  and  up  to  the  time  of  his  death,  which  oc- 
curred August  11,  1885,  he  remained  a  member  in  good  standing. 
In  his  application  for  membership  he  designated  his  daughter, 
Mary  A.  Lamont,  as  his  beneficiary.  On  the  sixteenth  day  of  August> 
1884,  he  designated  Emily  B.  Graft  as  his  beneficiary  in  the  place  of 
Mary  A.  Lamont;  and  this,  change  was  accepted  and  approved  by 
the  board  of  directors  of  the  association,  and  from  that  time  for- 
ward the  name  of  Emily  K  Graft  as  the  beneficiary  of  this  member 
was  carried  on  the  books  of  the  association.  The  complainant  insists 
that  the  change  was  void  and  inoperative;  that  she  acquired  a  vested 
right  to  the  benefit  by  virtue  of  Hulett's  original  benefit  certificate; 
and  that  the  assignment  and  transfer  of  the  benefit  to  Mrs.  Graft 
was  wholly  inoperative  and  void. 

Without  taking  time  to  discuss  the  large  number  of  cases  cited  by 
each  party  in  this  case,  it  is  sufficient  to  say  that  there  is  probably  a 
conflict  of  authorities  upon  the  g^uestion  of  transferring  this  class  of 
benefits  in  voluntary  benevolent  associations;  but  inasmuch  as, 
under  the  articles  of  association  and  by-laws  of  this  defendant,  the 
benefits  are  payable  to  the  person  designated  by  the  member  in  his 
application  for  membership,  or  by  his  last  will  and  testament,  it 
seems  very  clear  to  me  that  it  was  competent  for  Hulett,  by  his 
own  act,  at  any  time  before  his  death,  vnthout  the  formality  of  a  wHl, 
to  make  a  transfer  of  this  benefit  from  the  original  beneficiary  named 
to  any  other  person  he  might  select,  without  regard  to  whether  the 
person  had  or  had  not  an  insurable  interest  in  his  life;  and  in  this 
case,  the  transfer,  having  been  made  by  Hulett  before  his  death,  and 
accepted  by  the  company,  and  carried  upon  their  books  from  that 
time  forward,  it  seems  to  me  the  transfer  became  operative,  and  the 
court  must  therefore  enforce  it.  As  Mrs.  Lamont,  the  first  beneficiary 
named,  paid  nothing,  I  do  not  see  how  she  can  be  said  to  have  ac- 
quired any  vested  interest  in  the  benefit  fund  pretaining  to  Hulett's 
membership  which  would  prevent  Hulett,  at  any  time  before  his 
death,  from  changing  the  beneficiary  with  the  consent  of  the  defend- 
ant A  decree  will  therefore  be  entered  dismissing  the  complain- 
ant's bill  for  want  of  equity,  and  directing  the  payment  by  the 
principal  defendant  of  the  benefit  fund  to  Emily  R.  Graft. 
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UNITED  STATES  CIRCUIT  COURT. 

SOUTHERN  DISTRICT  OF  NEW  YORK. 

SEMM 

vs. 

SUPBEME  LODOE  KNIGHTS  OP  HONOR* 

Where  the  absolate  truth  of  an  answer  in  the  application  is  not  wai 
answer  must  be  according  to  reasonable  belief  and  not  misr 
suppress  known  facts. 

Chablbs  Steokleb, /or  Plair\hff. 

MoBBiB  QooDHABT, /or  Defendant, 

Shi 

The  question  of  law  is  whether,  under  Semm's  appli 
Humboldt  Lodge  for  membership  therein,  and  the  certific 
he  received  from  said  lodge,  he  warranted  the  truth  of  tl 
which  he  gave  to  the  question,  "  Have  you  been  rejecte 
medical  examiner  of  any  lodge  or  society?''  In  my  o^ 
was  required,  under  the  contract,  to  answer  the  questio: 
ing  to  his  knowledge  or  reasonable  means  of  belief,  and  n 
represent  or  suppress  known  facts,  but  that  he  did  noi 
the  absolute  truth  of  his  answers.  The  reason  of  the  ( 
contained  in  the  applicant's  agreement  in  his  printed  a] 
for  membership. 

As  stated  when  the  motion  for  a  new  trial  was  made,  1 
objection  to  the  verdict  on  the  ground  that  it  is  against  tl 
of  the  evidence.     The  motion  for  a  new  trial  is  denied. 

•  Decition  rendered,  Febniary  14.  1887. 
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LOWER  COURT  DECISIOxV. 


EFFECT  OF  NEW  PARTNER. 


Supreme    Court  of  Cincinnati,  0.,  Qeneral  Term, — Error  to  Special 

Term. 


HENRY  BLACKWELL 
THE  MIAMI  VALLEY  INS.  CO.* 

The  policy  provided  that  if  the  assured  sell  or  transfer  the  property  it  shonid 
be  Yoid.  The  insured  subsequently  transferred  to  a  nrm  consisting  of 
himself  and  a  partner. 

Held,  That  the  insured  did  not  part  with  his  insurable  interest  by  the  trans- 
fer so  as  to  avoid  the  policy  irrespective  of  conditions  in  that  instrument, 
bat  there  had  been  a  sale  which  worked  a  forfeiture  within  the  provision. 

JoBDAN  &  Jordan  and  Jos.  G.  O'Hasa,  for  Plaintiff, 

Rambet,  Maxwell  k  Matthew,  and  Sylvesteb  G.  Williams,  fvr 
Defendant, 

Taft,  J. 

This  was  an  action  on  a  renewal  of  a  policy  of  insurance  issued 
by  defendant  to  plaintiff  on  stock  of  dry-good»  in  the  city  of 
GLncinnati. 

The  third  defense  set  up  the  following  condition  of  the  policy; 
"If  the  assured  shall  sell  or  transfer  the  property  herein  in- 
sored,  *  *  this  policy  shall  be  null  and  void,"  and  that,  after  the 
last  renewal,  plaintiff  sold  and  transferred  the  insured  property  and 
the  business  to  -the  firm  of  Blackwell  and  Horman,  consisting  of 

*  D«eialon  rendered.  May,  1887. 
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himself  and  one  Horman,  and  that  thereafter  until  the  time  of 
the  loss  the  pmperty  was  owned  and  the  business  was  carried  on 
by  BlackweU  &  Horman  as  partners,  and  that  Blackwell  was  not  the 
owner  of  the  property  at  the  time  of  the  fire.  A  demurrer  to  this 
defense  was  overruled,  and  the  plaintiff  declining  to  plead  further, 
judgment  was  given  for  the  defendant.  The  case  comes  before  this 
court  on  a  petition  in  error. 

Counsel  for  defendant  in  error  urge  the  sufficiency  of  the  defense 
upon  two  grounds.  They  claim,  firsts  that  even  if  there  were  no 
express  restriction  upon  alienation,  the  transfer  by  Blackwell  to  the 
firm  avoided  the  contract  of  insurance,  because  by  such  transfer 
BlackweU,  as  an  individual,  lost  all  his  insurable  interest  in  the 
property;  that  thereafter  he  had  no  interest  save  in  the  profits  of 
the  partnership  and  the  surplus  of  the  proceeds  of  the  stock  after 
the  debts  of  the  x>artnership  had  been  paid,  and  that  as  it  does  not 
appear  that  there  .would  have  been  any  proceeds  left  after  payment 
of  the  debts  there  is  no  interest  shown  which  entitles  him  to  recover 
on  the  poHcy. 

We  do  not  think  this  ground  a  good  one.  The  interest  of  a  part- 
ner in  the  assets  of  the  firm  is  an  insurable  interest  In  the  part- 
nership account  he  is  entitled  to  a  credit  of  his  proportionate  share 
of  the  assets.  If  any  of  the  assets  are  lost,  its  results  in  a  pecuniary 
loss  to  him.  This  is  the  case  whether  the  assets  exceed  the  debts, 
or  not.  If  they  do  not,  then  the  loss  increases  the  liability  of  each 
partner  to  the  creditors  of  the  firm.  To  the  extent  of  the  propor- 
tionate increase  of  his  liability  by  reason  of  a  burning  of  the  stock 
each  partner  has  an  insurable  interest 

The  Supreme  Court  of  Masssachusetts  held  in  the  case  of  Con- 
verse va  Citizens'  Mutual  Insurance  Co.  (10  Cushing,  87),  that  a 
partner  may  have  an  insurable  interest  in  a  building  purchased  with 
partnership  funds,  although  it  stands  upon  land  owned  by  the  other 
partner.    Chief  Justice  Shaw  is  summing  up  on  this  point  says: — 

''  We  are  of  opinion,  therefore,  that  upon  a  settlement  of  the  joint 
account,  this  building  must  have  been  treated  as  joint  property,  for 
his  share  of  which  the  son  would  have  been  entitled  to  credit  on  the 
partnership  account.  He,  therefore,  had  such  an  equitable  interest 
in  the  building  before  any  account  settled,  that  though  it  stood  on 
the  land  of  his  father,  he  must  sustain  a  pecuniary  loss  by  its  de- 
struction by  fire." 

In  Gordon  vs.  Mass.  F.  &  M.  Ins.  Co.  (2  Pict,  249)  a  vessel 
was  insured  on  the  1st  of  June  for  "whom  it  may  concern."    She 
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was  then  owned  by  the  plaintiff  who  on  the  1st  of  July  made  an 
absolute  bill  of  sale  of  her,  taking  a  memorandum  from  the  assignee 
wherein  he  promised  to  appropriate  the  proceeds  of  the  vessel  to 
himself  as  security  for  indorsing  for  the  plaintiffl  Afterwards  a 
loss  happened.  It  was  held  that  notwithstanding  the  transfer  there 
was  at  the  time  of  the  loss,  a  subsisting  interest  which  was  pro- 
tected by  the  policy;  since  the  debts,  on  account  of  which  the  trans- 
fer was  made,  would  still  exist,  except  so  far  as  they  should  be  dis- 
charged by  the  proceeds  of  the  property  assigned. 

The  same  principle  is  laid  down  in  Phillips  on  Insurance,  Sec.  208. 

The  difficulty  of  determining  the  exact  extent  of  plaintiff's  loss  by 
the  burning  of  the  goods  because  it  might  inyolve  an  inyestigation 
of  the  partnership  account,  which  is  urged  by  counsel,  cannot  affect 
a  substantial  right  of  plaintiff  to  recover  if  there  is  no  other  objec- 
tion.    Whether  his  interest  is  legal  or  equitable  it  is  insurable. 

The  second  ground  urged  by  defendant  is  that  the  transfer  from 
Blackwell  to  Blackwell  &  Hormon  was  a  sale  or  transfer  in  violation 
of  the  condition  of  the  policy. 

The  authorities  are  in  conflict  as  to  just  what  kind  of  a  transfer 
avoids  a  policy  under  such  a  condition. 

Where  given  words  of  a  contract  may  have  a  liberal  or  a  narrow 
sense,  other  things  being  equal,  that  meaning  is  generally  adopted 
which  is  most  beneficial  to  the  promisee;  and  courts  have  very 
generally  narrowed  as  much  as  possible,  without  doing  violence  to 
the  language  used,  the  effect  of  conditions  and  clauses  of  forfeiture 
in  limitation  of  the  principal  obligation.  But  where  the  condition 
or  proviso  has  seemed  to  have  a  reasonable  basis,  to  be  consistent 
with  the  nature  of  the  contract  of  insurance  and  to  find  its  origin  in 
a  proper  motive  on  the  part  of  the  company,  the  courts  generally 
have  not  hesitated  to  give  that  construction  which  will  carry  out  the 
reasonable  purpose  of  the  condition. 

The  nature  of  the  contract  in  view  of  conditions  as  to  alienation 
IB  well  stated  by  the  court  in  Burnett  vs.  Eufaula  Home  Ins.  Co.  (46 
Ala.,  14),  where,  in  commenting  on  certain  decisions  on  the  subject, 
it  says:  "  The  principal  sustaining  these  adjudications  is  that  there 
is  a  purely  personal  contract  by  which  the  insurer  undertakes  a  con- 
ditional indemnity  of  the  insured  alone,  dependent  upon  certain 
duties  to  be  performed  by  him  into  which  enter  his  personal  charac- 
ter and  fitness.  The  property  does  not  draw  with  it  the  contract 
because  its  probable  destruction  is  the  foundation  of  the  agreement. 
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The  essjdnce  of  the  contract  is  taken  away  by  the  transfer  of  the  pro- 
prietary interest  to  persons  not  parties  to  it." 

It  has  been  held  in  a  number  of  cases  that  it  was  a  violation  of  a 
clause  against  alienation  or  sale  that  one  partner  of  an  insured  firm 
bad  sold  his  interest  to  another  of  the  firm.  The  argument  was  that 
the  insurance  company  relied  on  the  firm  as  constituted  when  the 
policy  was  issued  for  the  performance  of  the  conditions  of  tbe  policy 
and  that  it  did  not  appear  but  that  tbe  person  wbose  interest  had 
been  sold  was  the  person  whose  membership  in  the  firm  was  the 
motive  for  trusting  it:  Hartford  Fire  Ins.  Co.  vs.  Boss,  28  Ind.,  179; 
Western  Mass.  Ins.  Co.  vs.  Bicher,  10  Mich.,  279. 

Later  decisions,  however,  bave  been  more  liberal  to  the  assured 
in  tbe  construction  of  such  conditions.  The  leading  case  is  Hofi&nan 
&  Place  vs.  £tna  Ins.  Co.  (32  N.  Y.,  405),  in  which  it  was  held 
that  the  retiring  of  one  member  from  the  partnership  by  sale  of  bis 
interest  to  the  remaining  members  was  not  within  the  clause  avoid- 
ing the  policy  "  if  the  insured  property  should  be  sold  or  conveyed." 
The  court  says:  "They,  the  insurance  company,  testified  their  con- 
fidence in  each  of  the  assured  by  issuing  to  them  a  policy,  but  did 
not  choose  to  repose  blind  confidence  in  others  who  might  succeed 
to  the  ownership.  It  is  suggested  that  the  proviso  might  bave  been 
designed  to  secure  the  continuance  in  the  firm  of  the  only  member 
in  whom  the  insurers  reposed  confidence.  The  only  evidence  of 
their  confidence  in  either  is  the  fact  that  they  contracted  with  all; 
and  the  theory  is  rather  fanciful  than  sound  that  they  may  have  in- 
tended to  conclude  a  bargain  with  rogues  on  tbe  faith  of  a  proviso 
that  an  honest  man  should  be  kept  in  the  firm  .to  watch  them.  *  *  * 
It  was  intended  by  the  proviso  to  protect  the  company  from  a  con- 
tinuing obligation  to  the  assured,  if  the  title  and  beneficial  interest 
should  pass  to  others,  they  might  not  be  equally  willing  to  trust"  *  * 
"  The  design  of  the  provision  was  not  to  interdict  all  sales,  but  only 
sales  of  proprietary  interests  by  parties  insured  to  parties  not  ic- 
sured." 

This  language  of  the  New  York  Court  of  Appeals  has  been  adopted 
and  approved  by  our  supreme  court  in  West  vs.  Citizens  Ins.  Co. 
(27  O.  S.,  1),  which  was  a  case  very  like  the  New  York  case.  It  is 
true  that  neither  of  these  cases  is  the  one  at  bar,  but  the  distinction 
made  by  which  these  cases  were  decided  makes  them  authority  on 
the  facts  here  presented.  Judge  Johnson  says  in  the  West  case: 
"the  chief  reason  for  requiring  such  a  stipulation  is  to  guard  against 
the  introduction  of  a  stranger  who  may  not  possess  the  fidelity  or 
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watcbftdness  required  by  the  insurers."  The  change  should  increase 
the  hazard,  and  then  proceeds  to  hold  the  conveyance  in  that  case 
to  be  not  within  the  stipulation  because  it  did  not  introduce  a 
stranger  and  so  did  not  increase  the  hazard. 

It  follows  that  when  a  stranger  is  introduced,  the  policy  under 
such  a  stipulation  is  void.  In  the  case  at  bar,  when  Blackwell  sold 
to  Blackwell  &  Horman,  he  transferred  out  of  himself  his  sole  pro- 
prietary interest  to  a  separate  and  distinct  entity,  the  partnership. 
The  company  did  not  agree  to  insure  or  trust  the  partnership. 
They  did  not  agree  to  insure  goods  in  which  any  other  than  Black- 
well  had  a  proprietary  interest  Horman  by  the  conyeyance  became 
an  owner  per  my  et  per  tout  of  the  stock  insured.  He  became  a 
principal  owner  with  as  much  control  as  Blackwell  The  conyey- 
ance necessarily  introduced  Horman  into  that  position  in  which  the 
company  required  fidelity  and  watchfulness.  Horman  was  a  stranger 
to  the  company.  He  was  introduced  into  the  position  without  the 
company's  knowledge  or  consent.  That  fact,  the  absence  of  which 
in  the  West  case  took  the  conveyance  out  of  the  stipulation,  is 
present  in  the  case  at  bar.  We  can  see  no  escape  from  the  conclu- 
sion that  Blackwell's  sale  to  the  partnership  was  such  a  sale  or  trans- 
fer as  avoided  the  policy. 

The  distinction  made  in  Hoffinan  vs.  iBtna  Ins.  Co.,  supra,  and  in 
West  vs.  Ins.  Co.  is  also  found  in  Pierce  vs.  Ins.  Co.  (50  N.  H.  297), 
Demani  v&  Ins.  Co.  (26  La.  Ann.,  69),  and  in  Burnett  vs.  Ins.  (46  Ala.). 
It  is  true  that  in  all  these  cases  the  distinction  made  saved  the 
insured  from  a  forfeiture  of  the  policy;  but  it  would  be  disrespect- 
ful both  to  the  supreme  court  of  our  own  State  and  to  the  other 
eminent  tribunals  making  it  to  suppose  that  the  distinction  is  not 
to  apply  as  well  in  behalf  of  the  insurer  as  the  insured. 

Now  as  to  cases  whose  facts  present  the  exact  question  at  bar. 
The  Supreme  Court  of  Iowa  in  the  case  of  Cowan  vs.  Ins.  Co.  (40 
Iowa  551)  decided  that  a  conveyance  by  the  insured  to  a  partner- 
ship of  which  he  was  a  member  was  not  a  violation  of  a  clause 
that  "in  case  of  any  transfer  or  change  of  title  in  the  property 
insured,  the  insurance  shall  be  void.''  But  that  case  nowhere  notices 
the  distinction  made  in  the  cases  cited  as  to  the  introduction  of  a 
stranger.  Judge  Drummond,  in  Scanlon  vs.  Union  Insurance  Co. 
(4  Bissell,  511),  presenting  the  same  facts,  took  the  same  view  but 
without  the  citation  of  authority.  In  the  case  of  Malley  vs.  Ins.  Co. 
(51  Conn.,  222),  a  case  just  like  the  Iowa  case,  the  Supreme  Court  of 
Connecticut  expressly  declined  to  follow  the  Iowa  court;  and  Justice 
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Miller  of  the  Supreme  Court  of  the  United  States  on  the  circuit  in 
the  case  of  Drennan  et  al  vs.  London  Assurance  Co.  (20  Fed.  Bep.,  657), 
presenting  precisely  this  question,  in  most  Tigorous  language  supports 
the  view  we  take  of  the  case  at  bar.  In  this  state  of  the  authorities  in 
cases  on  all  fours  with  the  one  before  us  we  have  no  hesitation  in 
following  those  which  use  the  reasoning  adopted  by  our  supreme 
court,  although  applied  in  a  case  where  the  facts  rendered  it  neces- 
sary to  sustain  the  policy. 

The  judgment  of  the  special  term  will  be  affirmed. 

Peck  and  Moore,  JJ.,  concur. 

NoTB. — ^The  case  of  Drennan  vs.  London  Assurance  Company,  cited  above,  was  reversed  in  the 
United  States  Supreme  Court,  (113  U.  S.,  51) ;  but  upon  the  express  ground  that  from  the  nature  of 
the  agreement  between  the  parties  in  interest,  in  reference  to  the  formation  of  a  partnership,  it  ap- 
peared that  a  partnership  was  in  fact  not  contemplated  and  none  was  ever  established. .  The 
supreme  court  limited  its  consideration  to  the  question  whether  or  not  there  was  a  new  partner  in- 
troduced, and  having  determined  that  there  was  not,  but  that  the  negotiations  to  that  end  were 
only  preliminary,  and  had  not  been  consummated  when  the  loss  occurred,  the  judgment  of  the 
court  below  was  reversed  without  going  into  any  consideration  of  the  effect  which  such  a  change 
would  have  had  upon  the  validity  of  the  policy  had  it  been  consummated.  The  opinion  of  Justice 
Miller,  therefore,  upon  the  question  at  bar  remains  tmaffected.  S.  G.  W. 
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A  benevolent  society  answered  in  defense  that  its  by-laws,  which  were  known 
to  the  applicant,  prohibited  the  insurance  of  persons  under  the  age  of 
eighteen  years  and  that  the  applicant  frandulently  misrepresented  his  age 
as  eighteen.  To  this  it  was  replied  that  his  age  was  truly  stated  to  the 
agent  as  seventeen  years  and  ten  months  and  the  latter  informed  him  that 
two  months  would  make  no  difference. 

JSMf  That  the  reply  was  good  on  demurrer. 

JSeldf  That  a  copy  of  the  by-laws  should  be  got  out  in  the  answer. 

'*  Deoiiioii  rendered,  April  32,  IBS?. 
VOL.  XVI.-  46. 
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Held,  That  where  the  proofs  of  death  showed  the  discrepancy,  and  the  society    ^ 
failed  for  eighteen  months  to  offer  to  rescind  the  contract  or  retnm  the 
preminraSy  utitil  suit  was  brought,  it  will  be  estopped  from,  setting  up  the 
discrepancy  in  defense. 

Hill  &  LAMB,/or  AppeUant. 

Shepasd  &  Mabtindale> /or  Appellee, 

Howe,  J. 

This  is  an  appeal  by  Bridget  Gray,  the  plainti£f  below,  from  a 
judgment  of  the  Marion  superior  court  in  general  term  against  her 
for  appellee's  costs.  By  a  proper  assignment  of  error  here,  she  haa 
brought  before  this  court  the  same  error  she  assigned  below  in 
general  term,  namely:  That  the  Marion  superior  court  at  special 
term  erred  in  sustaining  appellee's  demurrer  to  appellent's  amended 
reply  therein. 

The  case  is  before  us  on  the  pleadings.  In  her  complaint  appellant 
alleged  that  appellee,  the  National  Benefit  Association  of  Indianap- 
olis,  was  a  corporation  organized  under  the  laws  of  this  State,  and 
was  engaged  in  the  business  of  insuring  the  lives  of  persons  against 
death,  caused  by  bodily  injuries  effected  through  external,  violent, 
and  accidental  means,  when  death  shall  result  therefrom  within  six 
months  from  the  happening  of  such  accident,  and  during  the  time 
such  person  shall  be  a  member  of  such  association;  that  is  pursu- 
ance of  and  in  accordance  with  the  business  of  such  appellee,  on  or 
about  the  twenty-seventh  day  of  March,  1882,  the  appellee  issued  to 
one  William  R  Gray  a  certain  policy  or  certificate  of  insurance  in 
such  association,  and  took  William  E.  Gray  into  the  association  as  a 
member  thereof,  a  copy  of  which  certificate  of  membership  or  pol- 
icy was  filed  with  and  made  part  of  such  complaint;  that  while 
William  E.  Gray  was  a  member  of  such  association,  to  wit,  on  the 
first  day  of  December,  1882,  he( William  E.  Gray)  was  employed  as  a 
locomotive  fireman  on  a  locomotive  engine  on  the  Kentucky  Cen- 
tral Railroad ;  that,  while  so  employed,  the  locomotive  whereon  he 
(William  E.  Gray  was  so  eibployed,  collided  with  another  locomotive 
and  train  of  cars  on  such  railroad,  and  in  such  collision  and  by 
reason  thereof,  he  was  thrown  violently  against  the  boiler  of  the 
locomotive  engine  whereon  he  was  fireman,  and  pressed  against  the 
same  by  the  tank  thereof,  and  was  thereby  instantly  killed  by  ex- 
ternal, violent,  and  accidental  means;  that  on  or  about  the  — ^i. 

day  of ,  1883,  and  within  six  months  after  the  accident  which 

caused  the  death  of  William  E.  Gray,  appellant  furnished  the  ap- 
pellee with  notice  and  proper  and  sufficient  proofs  of  the  death  of 
W^illirm  E.  Gray,  in  accordance  with  the  requirements  of  such  certif 
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icate  or  policy,  and  in  all  respects  had  done  and  performed  all  the 
conditions  and  stipulations  of  such  contract  on  her  part,  but  that 
the  appellee  had  and  still  refused  to  pay  such  sum  of  $1,000  in 
such  certificate  or  policy  mentioned,  or  any  part  thereof.  Where- 
fore, et<j. 

To  appellant's  complaint  the  appellee  answered  in  two  paragraphs, 
whereof  the  first  was  a  general  denial  In  the  second  paragraph  of 
its  answer  the  appellee  said  that  its  rules  and  by-laws  forbade  the 
issuance  of  a  certificate  of  membership  to  any  person  under  the  age 
of  eighteen  years,  or  over  the  age  of  sixty-five  years;  and  appellant's 
decedent,  well  knowing  this  rule  of  such  association,  falsely  and 
fraudulently  misrepresented  his  age  to  appellee  in  his  application  for 
membership,  and  warranted  to  appellee  that  he  was  eighteen  years 
of  age,  whereas  he  well  knew,  at  the  time,  that  he  was  under  the  age 
of  eighteen  years;  that  the  appellee  never  knew  that  such  decedent 
was  under  eighteen  years  of  age  until  appellant  presented  to  it  the 
proofe  of  his  death,  wherein  she  made  oath  that  he  was  under  the 
age  of  eighteen  years.  Wherefore  the  appellee  said  that  such  cer- 
tificate of  membership  was  void,  and  the  appellant  ought  not  to  have 
and  maintain  her  action  thereon. 

For  her  amended  reply  to  the  second  paragraph  of  appellee's  an- 
swer the  appellant  said  that  the  contract  sued  on  was  made  and  ex- 
ecuted between  appellee  and  appellant's  son,  W^illiam  E.  Gray,  at 
the  city  of  Covington,  in  the  State  of  Kentucky;  that  one  George 
Jobe  was  the  appellee's  agent,  and  acted  on  its  behalf  in  making 
such  contract,  and  prepared  the  application  of  William  E.  Gray  for 
such  certificate  of  membership;  that  William  E.  Gray  fully  ex- 
plained to  such  agent,  before  the  contract  was  made,  aud  before  his 
application  for  such  certificate  of  membership  was  prepared,  that, 
at  the  time  the  application  was  made  and  such  certificate  issued,  he 
was  uuder  the  age  of  eighteen  years,  and  correctly  informed  such 
a^ent  what  his  true  age  was,  which  appellant  said  was,  to  wit,  seven- 
teen years  and  ten  months;  that  such  agent  theu  informed  William 
R  Gray  that  the  fact  that  he  was  under  the  age  of  eighteen  years 
by  so  short  a  time  as  two  months  would  make  no  difference,  and 
that,  under  the  circumstances,  when  so  explained  to  such  agent,  it 
would  be  proper  for  him  to  sign  the  application  which  the  agent 
prepared,  showing  his  age  to  be  eighteen  years;  that  thereupon 
William  E.  Gray  signed  such  application  accordingly,  and  paid  stich 
agent,  for  the  appellee,  the  sum  of  $11.20  as  admission  fee,  and  for 
two  advance  assessments,  which  the  appellee  still  retained;  that  ap- 
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pellee  was  not  at  all  deceived  thereby,  but,  through  its  agent^  had 
ftill  knowledge  of  the  true  state  of  facts  in  regard  to  the  age  of 
William  E.  Gray  before  the  issuing  of  the  certificate  of  membership 
sued  on  herein.     Wherefore,  etc 

We  are  of  opinion  that  the  court  below  at  special  term  erred  in 
sustaining  appellee's  demurrer  to  appellant's  amended  reply  to  the 
second  p^agraph  of  appellee's  answer  herein,  and  that,  because  of 
this  error,  the  general  term  also  erred  in  affirming  the  judgment  be- 
low at  special  term.  It  will  be  observed  that,  in  the  second  para- 
graph of  its  answer  herein,  appellee  has  not  alleged  that  there  was 
any  provision  in  the  law  of  its  incorporation  or  charter  which  for- 
bade its  issuance  of  such  a  certificate  of  membership  therein  as  the 
one  sued  on  in  this  action,  to  any  person  under  or  over  any  speci- 
fied age.  It  may  be  safely  assumed,  in  the  absence  of  any  aver- 
ment to  the  contrary,  that  appellee  was  incorporated  under  and 
pursuant  to  the  provisions  of  an  act  entitled  ''  An  act  for  the  incor- 
poration of  insurance  companies,  defining  their  powers  and  prescrib- 
ing their  duties,"  approved  June  17,  1852,  and  in  force  since  May 
6,  1853  (1  Bev.  St.,  1876,  p.  584,  et  seq.).  In  section  20  of  this  act 
(section  3,727,  Rev.  St.  1881)  the  general  power  is  conferred  upon 
corporations  such  as  the  appellee,  to  "make  insurances  ^  *  * 
on  the  life  or  health  of  any  person,"  without  limitation  of  any  kind 
as  to  the  age  of  such  person  in  that  or  any  other  section  of  the 
general  law  of  the  State  under  which  they  are  created,  and  to  which 
they  owe  their  existence.  Of  course,  if  the  statute  of  this  State,  which 
constitutes  appellee's  charter,  had  conferred  upon  it  the  power  only 
to  make  insurance  on  the  life  or  health  of  any  person  between  cer- 
tain ages,  or  had  forbidden  appellee  to  make  insurance  on  the  life 
or  health  of  any  person  under  or  over  specified  ages,  it  would  not 
have  been  competent  for  appellee,  either  by  its  principal  officers  or 
by  any  agent,  to  have  made  valid  insurance  on  the  life  or  health  of 
any  person,  in  violation  of  the  limitation  ^s  to  the  age  of  such  per- 
son, in  the  law  of  its  existence:  Leonard  vs.  American  tua  Co.,  97 
Ind.,  299,  and  authorities  there  cited;  Presbyterian  etc.  Fund  vs. 
Allen,  106  Ind.,  593,  7  N.  E.  Rep.,  317. 

In  the  second  paragraph  of  its  answer,  as  we  have  seen,  the  ap- 
pellee averred  that  its  rules  and  by-laws  forbade  the  issuance  of  a 
certificate  of  membership  to  any  person  under  the  age  of  eighteen 
years,  or  over  the  age  of  sixty-five  years;  and  appellee's  defense  to 
this  suit,  as  stated  in  such  paragraph,  is  predicated  upon  the  prohi- 
bition in  its  rules  and  by-laws  against  the  issuance  of  the  certificate 
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to  William  E.  Gray,  who,  as  alleged,  well  knew  that  he  was  under 
the  age  of  eighteen  years.  It  was  also  alleged  that  William  E. 
Gray,  well  knowing  appellee's  role  and  by-law,  falsely  and  fraudu- 
lently misrepresented  his  age  in  his  application  for  membership,  and 
warranted  to  appellee  that  he  was  eighteen  years  of  age.  We  are 
of  opinion  that  the  facts  stc^ted  in  appellant's  amended  reply  were 
amply  sufficient,  if  true,  and,  as  they  were  well  pleaded,  their  truth 
is  admitted  by  the  demurrer  thereto.  To  avoid  appellee's  defense 
to  this  suit,  as  stated  in  the  second  paragraph  of  its  answer,  appel- 
lant averred  and  appellee  admitted  that  the  contract  in  suit  was 
executed  between  appellee  and  appellant's  son,  William  E.  Gray,  at 
the  city  of  Covington,  in  the  State  of  Kentucky ;  that  George  Jobe 
was  appellee's  agent,  and  acted  for  it  in  making  such  contract,  and 
prepared  WiUiam  E.  Gray's  application  for  such  certificate  of  mem- 
bership; that  he  (Gray)  fully  explained  to  such  agent,  before  the 
contract  was  made,  and  before  his  application  for  such  certificate 
was  so  prepared,  that  he  was  then  under  the  age  of  eighteen  years, 
and  correctly  informed  such  agent  what  his  true  age  was,  which  ap- 
pellant said  was  seventeen  years  and  ten  months;  that  such  agent 
then  informed  him  (Gray)  that  the  fact  of  his  being  then  under 
eighteen  years  of  age  by  so  short  a  time  as  two  months  would  make 
no  difference;  and  that,  under  the  circumstances,  it  would  be  proper 
for  him  to  sign  the  application  prepared  by  such  agent,  which  he 
(Gray)  accordingly  signed,  and  paid  such  agent  for  appellee  the  sum 
of  $11.20  as  an  admission  fee  and  for  two  advance  assessments, 
which  appellee  still  retained;  and  that  appellee  was  not  deceived, 
but  through  sach  agent  had  full  knowledge  of  the  true  age  of  Will- 
iam E.  Gray  before  the  issuance  of  the  certificate  of  membership 
sued  on  herein. 

It  is  very  clear,  we  think,  that  the  court  below  erred  in  sustaining 
appellee's  demurrer  to  appellant's  amended  reply.  The  demurrer 
searched  the  record;  and,  as  the  paragraph  of  the  answer  to  which 
such  amended  reply  was  pleaded  was  clearly  insufficient,  the  court 
ought  to  have  overruled  the  demurrer  as  to  such  reply,  and  to  have 
carried  the  same  back,  and  sustained  it  to  the  second  paragraph  of 
appellee's  answer.  This  is  so,  under  the  well-recognized  rule  of 
pi*actice  that  even  a  bad  reply  to  a  bad  paragraph  of  the  answer  is 
sufficient  to  withstand  a  demurrer  thereto  for  the  want  of  facts: 
iEtna  Ins.  Co.  vs.  Baker,  71  Ind.,  102;  State  vs.  Porter,  89  Ind.,  260; 
Clawson  vs.  Chicago  etc.  Ry.  Co.,  95  Ind.,  152. 


Digitized  by  LjOOQ IC 


710  Bepyi-t  cf  Dedaiona.  [Sept., 

We  have  said  that  the  second  paragraph  of  appellee's  answer  was 
clearly  insufficient  The  defense  attempted  to  be  stated  in  such 
paragraph  was  that  appellee  was  prohibited  from  issuing  a  certificate 
of  membership  to  any  person  under  the  age  of  eighteen  years;  and 
that,  with  knowledge  of  such  prohibition  and  of  the  fact  that  he  was 
under  eighteen  years  of  age,  William  E.  Gray  made  his  application 
for  and  procured  from  appellee  the  issuance  of  the  certificate  of 
membership  sued  on  in  this  action.  The  appellee  was  not  pro- 
hibited, as  we  have  seen,  by  any  provision  of  the  law  under  which  it 
was  incorporated,  or  of  any  other  statute  of  this  State,  from  insuring 
the  life  of  William  E.  Gray,  nor  from  executing  the  certificate  or  con- 
tract sued  on  for  the  benefit  of  his  mother,  the  appellant  herein,  by 
reason  or  on  account  of  the  fact  that,  at  the  date  of  his  application 
and  of  such  certificate  of  contract,  William  E.  Gray  was  under  or 
over  any  specified  age.  The  "rules  and  by-laws"  upon  which 
appellee's  defense  to  this  suit,  as  stated  in  the  second  paragraph  of 
its  answer,  is  founded,  were  laws  of  its  own  making,  for  its  own 
government,  and  apparently  for  the  purpose  of  imposing  restrictions 
on  its  own  acts,  or  powers  to  act,  which  were  not  imposed  on  ap- 
pellee by  any  provision  of  the  act  under  which  it  was  incorporated* 
or  by  any  other  statutory  provision  m  force  in  this  State. 

Conceding,  without  deciding,  that  it  was  not  competent  for  appel- 
lee, or  any  of  its  officers  or  agents,  to  waive  or  suspend  the  opera- 
tion of  its  "  rules  and  by-laws,"  or  to  execute  and  issue  a  valid  certif- 
icate of  membership  or  contract  in  any  case  whpre  the  issance  thereof 
is  prohibited  by  such  "  rules  and  by-laws,"  we  are  of  opinion  that 
the  second  paragraph  of  appellee's  answer  was  and  is  fatally  defec- 
tive, in  this:  that  it  fails  to  give  or  set  out  therein  the  "rules  and 
by-laws  "  upon  which  its  special  defense  to  this  suit  was  and  is  pred- 
icated, but  gives  merely  in  lieu  thereof  the  pleader's  conclusion  as 
to  the  eflfect  of  such  rules  and  by-laws  upon  the  issuance  of  the  cer- 
tificate or  contract  sued  on.  The  rules  and  by-laws  upon  which 
appellee  relied  in  the  second  paragraph  of  its  answer  ought  to  have 
been  set  out  therein,  so  that  the  court  might  determine  whether  or 
not  they  forbade  the  issuance  of  the  certificate  or  contract  upon 
which  the  appellant  sued  herein.  The  second  paragraph  of  the  an- 
swer was  clearly  bad,  and  the  demurrer  to  the  reply  ought  to 
have  been  carried  back  by  the  court,  and  sustained  to  such  para- 
graph of  answer. 

It  is  shown  by  the  record  of  this  cause  that  William  E.  Gray  ap- 
plied to  appellee's  agent,  at  Covington,  Kentucky,  for  the  certificate 
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or  contract  in  suit,  on  the  twenty-fourth  day  of  March,  1882,  and 
that  oB  the  twenty-seventh  day  of  March,  1882,  such  certificate  or 
contract  was  issued  to  him  by  appellee,  and  was  payable  to  Bridget 
Gray,  the  appellant  here,  in  ninety  days  after  the  receipt  of  satis- 
factory proofe  of  the  death  of  William  R  Gray,  etc.  It  is  further 
shown  that  on  the  first  day  of  December,  1882,  and  while  the  cer- 
tificate or  contract  sued  on  was  still  in  full  force,  William  E.  Grray 
was  instantly  killed  in  a  raihroad  collifuon,  by  external,  violent,  and 

accidental  means;  and  that  on  the day  of ,  1883,  and 

within  six  months  after  such  death  of  William  R  Gray,  appellant 
furnished  appellee  with  satisfactory  proofs  of  such  death.  This  suit 
was  commenced  by  appellant  against  appellee,  in  the  court  below> 
for  the  recovery  of  the  amount  due  on  such  certificate  or  contract, 
on  the  twenty-sixth  day  of  October,  1883;  and  on  February  20,  1884, 
appellee  filed  its  answer  herein,  the  substance  of  which  we  have 
heretofore  given.  On  the  eighth  day  of  December,  1884,  appellant 
filed  her  amended  reply,  lieretofore  given  in  this  opinion,  and  on 
the  same  day  appellee's  demurrer  was  sustained  to  such  reply.  We 
have  said  that  the  facts  stated  in  appellant's  reply,  which  are  ad- 
mitted to  be  true  as  the  case  is  now  presented,  were  abundantly 
sufficient  to  avoid  appellee's  defense  to  this  suit  as  stated  in  the  sec- 
ond paragraph  of  its  answer.  Appellee  admits  by  its  demurrer  that 
it  had  full  knowledge  of  the  true  age  of  William  E.  Gray  before  it 
issued  to  him  the  certificate  of  membership  or  contract  upon  which 
appellant  has  sued  in  this  action,  and  that,  with  this  knowledge,  ap- 
pellee still  retained  on  the  eighth  day  of  December,  1884,  the  sum 
of  money  paid  by  William  E.  Gray  for  such  certificate,  and  for  as- 
sessments against  him  as  one  of  its  members.  In  the  face  of  these 
admissions  in  regard  to  its  knowledege  of  the  true  age  of  William 
R  Gray  before  appellee  issued  to  him  the  certificate  or  contract  sued 
on  herein,  its  defense  to  this  suit,  predicated  upon  its  rules  and  by- 
laws, and  upon  the  representation  and  warranty  of  William  E.  Gray 
in  his  application  for  such  certificate,  is  entirely  avoided.  If  it  were 
true,  aa  stated  in  its  answer,  that  appellee  never  knew  that  William 
R  Gray  was  under  the  age  of  eighteen  years  until  appellant  fur- 
nished it  with  proofs  of  his  death,  yet  as  the  record  shows  that  such 
proofe  of  death  were  so  furnished  more  than  eighteen  months  be- 
fore this  suit  was  finally  determined  in  the  court  below,  and  as  it 
does  not  appear  that  appellee  had  ever  offered  to  rescind  or  cancel 
the  certificate  or  contract  sued  on,  or  to  refund  the  money  it  had 
received  thereon,  it  must  he  held,  we  think,  that  such  certificate  or 
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contract  had  been  so  ratified  and  confirmed  by  appellee  as  to  estop 
it  from  asserting  the  defense  to  this  suit  attempted  to  be  stated  in 
the  second  paragraph  of  its  answer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded^ 
with  instructions  to  overrule  the  demurrer  to  the  reply,  and  to  carry 
it  back,  and  sustain  it  to  the  second  paragraph  of  the  answer,  and 
for  further  proceedings  in  accordance  with  this  opinion. 
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Appealed  from  the  Or  ant  C.  C, 


SABAB  HAVENSN 

vs. 
HOME  INS.  CO.*  J 

The  policy  provided  that  it  Bhoold  be  void  in  case  of  other  insuraoce  without 
consent  indorsed,  and  that  nothing  less  than  a  specific  agreement  clearly 
expressed  and  indorsed  on  the  policy  should  be  a  waiver  of  its  printed 
conditions. 

Hehlj  That  an  agreement  with  the  authorized  a^ent  at  the  time  of  insuring 
that  other  existing  insurance  should  he  permitted,  will  estop  the  company 
from  alleging  that  such  consent  was  not  actually  indorsed.  But  a  men^ 
agreement  subsequent  to  the  issue  of  the  policy  that  other  insurance 
might  be  taken  out,  where  it  does  not  appear  that  the  company  had  any 
knowledge  that  it  was  taken  out,  and  no  request  for  its  indorsement  is 
made,  will  not  operate  as  an  estoppel. 

Where  the  policy  is  on  the  building  and  contents,  the  amounts  on  each  being 
apportioned,  it  is  an  entire  contract,  and  if  avoided  as  to  the  building  by 
other  insurance  thereon  without  consent,  it  is  also  void  as  to  the  contents. 

McDowell,  Bbownlee  &  Henbt,  for  Appellant. 
Harrison  Miller  &  Elam,  for  Appellee, 

MiTOHELL,    J. 

This  addon  was  brought  by  Sarah  Havens  upon  a  policy  of  fire 
insurance  issued  to  her  by  the  Home  Insurance  Company  of  New 
York,  on  the  second  day  of  December,  1883.  The  insurance  was 
for  the  period  of  one  year,  against  loss  or  damage  by  fire  to  the 
amount  of  $2,000,  as  follows  :  $1,500  upon  the  hotel  buildings  of  the 
assured  in  Marion,  Indiana,  and  $500  on  her  furniture  and  house- 

•  Opinion  Alert,  May  34, 1887. 
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hold  goods  therein.  Among  other  stipulations,  the  policy  contained 
the  following :  "  If  the  assured  shall  have,  or  shall  hereafter  make, 
any  other  insurance  on  the  property  insured,  or  any  part  thereof, 
without  the  consent  of  the  company  hereon  written,  this  pohcy 
shall  be  void."  There  was  also  the  following  stipulation  in  the  pol- 
icy :  <'  Th  use  of  general  terms,  or  anything  less  than  a  distinct, 
specific  agreement,  clearly  expressed  and  indorsed  on  this  pohcy, 
shall  not  be  construed  as  a  waiver  oi  any  printed  or  written  condi- 
tion or  restriction  therein." 

The  first  paragraph  of  the  complaint  alleged  the  execution  of  the 
pohcy,  and  that  the  property  thereby  insured  had  been  destroyed 
by  fire  on  the  13th  day  of  November,  1874,  and  that  due  proof  of 
loss  had  been  made.  This  paragraph  contains  the  following  aver- 
ment :  The  plaintiff  further  avers  that  it  was  expressly  agreed  and 
understood  that  said  plaintiff  was  to  have  permission  to  take  out  an 
additional  insurance  of  one  thousand  dollars  on  said  building  in  any 
other  company,  and  at  any  time  she  desired,  and  said  company 
agreed  to  insert  said  condition  in  said  pohcy,  which  it  wholly 
failed  to  do.  And  plaintiff  says  that,  relying  upon  said  promise  and 
in  pursuance  of  said  contract  and  agreement,  she  had  effected  an 
insurance  on  fiaid  building  in  the  sum  of  one  thousand  dollars,  in 
the  Phenix  Insurance  Company  of  Brooklyn,  New  York,  as  per- 
mitted by  the  express  agreement  aforesaid."  The  court  below  sus- 
tained a  demurrer  to  this  paragraph  of  the  complaint.  The  appel- 
lant's claim  is  that  the  averments  above  set  out  in  effect  show  that 
the  insurance  company  agreed  or  consented  that  the  assured  might 
procure  other  insurance  on  the  building,  and  that  having  so  con- 
sented, it  is  now  estopped  to  assert'  that  there  has  been  a  breach  of 
the  condition  because  the  consent  of  the  company  was  not  in- 
dorsed on  the  policy.  It  is  said  the  agreement  amounted  to  a 
waiver  of  the  condition  requiring  that  the  consent  of  the  company 
to  other  insurance  should  be  so  indorsed.  Insurance  poHcies  are 
prepared  by  the  companies,  and  contracts  of  insurance  are  usually 
consummated  by  experts  on  the  one  hand,  and  inexperts  on  the 
other.  The  pohcy  of  the  law  is  therefore  to  give  them  such  an  in- 
terpretation as  to  prevent  a  forfeitu]*e  whenever  upon  principles  of 
fair  construction,  such  a  result  is  possible. 

It  is  abundantly  settled  that,  notwithstanding  the  conditions  in 
the  i)ohcy,  if,  at  the  time  the  insurance  was  effected,  or  afterwards, 
there  were  conditions;  uses,  or  incidents  of  the  risk  which  were  in 
conflict  with  conditions  in  the  policy,  and  which  were  known  to  the 
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insurer  or  its  agents^  whose  knowledge  is  imputable  to  the  company, 
fiuch  conditions,  uses^  or  incidents  cannot  be  used  to  defeat  a  recov- 
ery after  a  loss  has  occurred.  Issuing  or  continuing  a  policy  of 
insurance  with  full  knowledge  by  the  company  of  existing  facts, 
which,  according  to  a  condition  of  the  contract  makes  it  voidable,  is 
a  waiver  of  the  condition.  If  it  were  otherwise,  the  company 
would  be  enabled  to  perpetuate  a  fraud  upon  the  assured :  Home 
Insurance  Co.  vs.  Duke,  84  Ind.,  253;  iBtna  Ins.  Co.  va  Shryer,  85 
Ind.,  362;  Excelsior  etc.  Ass'n  vs.  Eiddle,  91  Ind.,  84;  Indiana  Ins. 
Co.  vs.  Capehart,  108  Ind.,  270,  8  N.  E.  Eep.,  285.  Thus  it  has  been 
held  in  a  somewhat  analagoos  case  that  notwithstanding  an  insur 
ance  policy  contained  printed  stipulations  ahuost  identical  with 
those  above  set  out  in  respect  to  obtaining  other  insurance,  and  in 
respect  to  matters  which  should  not  be  construed  as  a  waiver  of  any 
condition  or  restriction  contained  in  the  policy,  yet  where  an  agent 
whose  authority  was  not  shown  to  have  been  restricted,  inserted  in 
the  policy  ''  $3,000  other  insurance  permitted,"  and  who  was  shown 
to  have  had  knowledge  that  other  insurance  had  been  obtained,  but 
conveyed  to  the  insured  the  impression  that  the  written  consent  of 
the  company  was  not  necessary,  it  was  held  that  the  insurance 
company  was  estopped  to  dispute  the  validity  of  the  additional  in- 
surance:  Westchester  Fire  Ins.  Co.  vs.  Earle,  33  Mich.,  143;  Had- 
ley  vs.  Insurance  Co.,  56  N.  H.,  110;  Pittney  vs.  Glens  Falls  Ins. 
Co.,  65  N.  Y.,  6;  American  Ins.  Co.  vs.  Luttrell,  89  Dl.,  314. 

The  tendency  of  the  modem  cases  is  to  hold  that  if  notice  be  duly 
given  to  company  or  its  agents  of  additional  insurance,  or  if  actual 
knowledge  is  brought  home  that  other  insurance  exists,  or  has  been 
obtained,  and  no  objection  is  made,  the  company  will  be  estopped 
from  insisting  on  a  forfeiture,  because  its  consent  was  not  indorsed 
on  the  policy  :  Wood,  Fire  Ins.,  sees.  382,  383;  May,  Ins,  sees.  369, 
370.  Having  knowledge  of  the  other  insurance,  the  company  may 
manifest  its  dissent  by  canceling  its  policy,  otherwise  it  would  be 
treated  as  having  assented,  and  waived  compliance  with  the  condi- 
tion. This  does  not  deny  to  insurance  companies  the  right  to  im- 
pose conditions  upon  which  they  will  assume  risks.  It  does  nothing 
more  than  to  prevent  them  from  taking  advantage  of  conditions 
when  they  have  full  knowledge  of  incidents  and  facts  connected 
with  the  risk  which  are  inconsistent  with  the  conditions  imposed. 
It  should  be  observed  that  the  authorities  make  a  distinction  in  this 
regard  between  mutual  insurance  companies  whose  charters  require 
that  the  consent  of  the  company  shall  be  indorsed  on  the  policy  in 
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reBpect  to  certam  matters,  and  sucli  companies  as  regu 
ject-matter  under  consideration  by  contract  merely. 

The  principles  relied  on,  although  abundantly  supp 
trolling  in  cases  somewhat  analagous  to  this,  do  not  ref 
sities  of  the  appellant's  case.  The  case  made  by  the  fii 
of  the  complaint  proceeds  upon  the  theory  that  anothe 
of  insurance  had  been  taken  out  by  the  assured  in  th< 
Co.  of  Brooklyn,  New  York,  after  the  issuance  of  the  p 
and  before  the  destruction  of  the  property  by  fire, 
avoid  the  eflFect  of  the  condition  providing  for  a  fori 
policy  by  the  averment  that  it  was  agreed  that  the  pi 
have  permission  to  take  out  additional  insurance  to  tl 
'**  »  $1,000,  in  any  company  and   at  any  time   she    desire 

and  that  the  company  agreed  to  insert  such  a  stipul 
ig       ^.  policy,  but  wholly  failed  to  insert  the   stipulation  as 

does  not  appear  when  this  agreement  was  made,  whetl 
^  after  the  execution  of  the  policy.    If  it  was  made  \h 

*  %  not  appear  that  the  appellant  was  induced  to  accept  th< 

I  out  full  knowledge  that  the  stipulation  was  absent, 

complaint  ask  for  a  reformation  of  the  contract. 

The  appellant  argues  that  a  fair  reading  of  the  cont 

*  -«  the  conclusion  that  it  was  made  subsequent  to  the  i 

1  policy.     If  this  be  conceded,  it  in  no  wise  helps  the  ap] 

'  were  admitted  that  the  oral  agreement  relied  on  wer 

fects  no  substantial  modification  of  the  original  cont 

'  event,  permission  to  t«ke  other  insurance  was  to  b 

^  Such  permission  could  only  have  been  given  by  the  assi 

ing  the  policy  to  the  company  or  its  agent,  and  requetj 
stipulation  be  written  in  or  upon  the  poHcy.  After  the 
'i— ^r '      \  the  policy,  it  was  presumably  in  the  possession  of  the 

^  does  not  appear  that  she  ever  requested  that  the  stip 

agreed  upon  should  be  inserted,  or  that  the  company 
ever  had  any  notice  that  she  had  taken  or  desired  1 
tional  insurance.  The  company  was  therefore  guilty  < 
or  wrong.  The  position  of  the  appellant  comes  to  th 
policy  was  executed,  an  agreement  was  made  that  otl 
might  be  taken,  and  that  a  written  stipulation  to  that 
be  inserted  in  the  policy.  Other  valid  insurance  was  t 
any  notice  to  the  company,  or  request  to  insert  -On 
agreed  upon,  and  now  it  is  said  the  company  is  estop] 
upon  the  condition  printed  in  the  policy.     This  positic 
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tainable.  As  has  been  seen,  insurance  companies  are  estopped  to 
insist  upon  the  enforcement  of  conditions  when  they  have  knowledge 
of  existing  facts  which  are  inconsistent  with  the  conditions  imposed. 
Knowledge  of  the  facts  raises  a  presumption  that  the  company 
waives  that  condition,  and  upon  principles  of  honesty  acd  fair  deal- 
ing, the  law  holds  it  estopped  to  say  to  the  contrary  when  such 
knowledge  is  shown.  Admitting  all  the  facts  pleaded  to  be  true,  the 
insurance  company  has  been  guilty  of  no  misconduct  upon  which 
an  estoppel  can  be  predicated.  The  assured  has  chosen  to  stand 
upon  the  pohcy  as  she  received  it.  With  the  concession  in  her 
complaint  that  she  violated  a  condition  of  the  pohcy  by  taking 
other  insurance  without  the  consent  of  and  without  notice  to  the 
company  or  its  agent,  the  court  could  not  have  done  otherwise  than 
sustain  the  demurrer. 

The  second  paragraph  of  the  complaint  waived  any  right  or  claim 
to  recover  for  the  destruction  of  the  building,  and  proceeded  only 
for  the  loss  of  the  furniture  and  household  goods  covered  by  the 
poUcy.  To  this  paragraph  the  company  answered  the  condition 
against  obtaining  other  msurance  on  the  property  insured,  or  any 
part  thereof,  withgut  the  written  consent  of  the  company,  and  al- 
leged that  since  the  issuance  of  the  policy  sued  on,  other  valid  insur- 
ance had  been  so  obtained  upon  the  hotel  building.  The  answer 
further  averred  that  the  furniture  covered  by  the  policy  was  con- 
tained and  used  in  the  hotel,  and  that  both  formed  one  risk,  and 
were  insured  by  the  same  contract,  and  upon  one  and  the  same  con- 
sideration. This  was  held  to  be  a  sufficient  answer.  Since  part  of 
the  insurance  was  apportioned  to  the  building  and  part  to  the  furni- 
ture and  household  goods  therein,  the  question  presented  is  whether 
it  was  competent  for  the  plaintiff  to  recover  that  part  apportioned  to 
the  furniture  and  household  goods,  notwithstanding  the  policy  had 
been  voided  as  to  the  building.  On  appellant's  behalf  the  argument 
is  that  the  contract  is  divisible,  and  that  it  does  not  follow  that  be- 
cause it  was  voided  (in  part,  it  was  voided  in  whole.  There)  is  ap- 
parently some  (conflict)  of  opinion  as  to  the  construction  of  con- 
tracts of  insurance,  and  as  to  the  right  of  the  assured  to  recover  in 
cases  somewhat  analogous  to  that  under  consideration.  Where  the 
contract  is  entire,  it  seems  to  be  conceded  that  a  breach  of  condition 
affects  the  entire  risk;  but  the  authorities  are  not  uniformly  agreed 
as  to  what  constitutes  an  entire  contract  as  applied  to  pohcies  of  in- 
surance. So  far  as  we  are  apprised  the  question  presented  has  not 
been  heretofore  considered  by  this  court.     Conflrming  the  decision 
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to  the  case  in  hand,  our  conclusion  after  a  careful  exam 
authorities,  is  that  the  policy  under  consideration  is  to 
an  entire,  indiyisible  contract  in  respect  to  the  conditio] 
The  purpose  of  inserting  conditions  against  other  insurai 
manifestly  is  to  protect  the  company  from  the  hazard  < 
ance  by  compelling  thd  assured  to  continue  to  be  pera 
ested  ip  the  preservation  of  his  property.  The  condii 
that  the  vigilance  of  the  property -owner  will  be  stimula 
he  will  be  more  watchful  to  guard  against  fire  in  case  h 
the  property  is  such  that  its  destruction  by  fire  will  entai 
than  a  benefit  upon  him :  Phoenix  Ins.  Co.  vs.  Lamar,  1 
In  order,  therefore,  to  give  ejffect  to  the  condition 
the  intent  and  purpose  of  the  contract,  it  follows  ne 
where  the  property  covered  by  one  policy,  although 

^^^  ,^  separate  items,  appears  to  be  so  situate  as  to  constitute 

rti      «*«  one  risk,  then,  even  though  separate  amounts  of  insu 

*  portioned  to  each  separate  item  or  class  of  property,  if 

C  ation  for  the  contract  and  the  risk  are  both  indivisible. 

^  ^  must  be  treated  as  entire  nevertheless.     To  such  a  poli< 

.  t  pies  governing  entire  and  indivisible  contracts  are  a] 

the  reason  th«t  the  matter  which  renders  the  policy  vc 

affects  the  risk  of  the  insurer  in  respect  to  the  other 

"^  same  manner  as  it  affects  those  items  in  respect  to  wh 

•  tract  is  voided.    In  such  a  case  the  only  effect  of  appc 

amount  of  the  insurance  upon  the  separate  items  of  pi 
,  fied  in  the  policy  is  to  hmit  the  extent  of  the  company 

^  the  sum   specified  upon  each  item  or  class  of   prop 

U  While  many  well-considered  cases  seem  to  justify  a  n 

conclusion  than  that  above  stated  in  regard  to  the  in< 
insurance  contracts,  we  beheve  that,  in  the  main,  th 
may  be  harmonized  on  the  principles  above  stated,  whi 
as  the  better  view  of  the  subject :  MtuB,  Ins.  Co.  vs.  Be 
66;  McGowen  vs.  People's  Ins.  Co.,  54  Vt.,  211;  ( 
Pennsylvania  Ins.  Co.,  66  Pa.  St.,  210;  Schumitsch  vs.  i 
Co.,  48  Wis.,  26;  Hinnman  vs.  Hartford  Ins.  Co.,  3< 
Plath  vs.  Minnesota  etc.  Assn,  23  Minn.,  479;  Bowmai 
Ins.  Co.,  40  Md. ,  620  ;  Moore  vs.  Virginia  etc.  Co.,  2( 
Lovejoy  vs.  Augusta.  Ins.  Co.,  45  Me.;  472;  Eichards 
Ins.  Co.,  46  Me.,  394;  Gold  vs.  York  Ins.  Co.,  47  Me., 
vs.  Union  MuL  Ins.  Co.,  51  Me.,  110;  Day  vs.  Charter  i 
51  Me.,  91;  Lee  vs.  Howard   Ins.  Co.,  3  Gray,  583; 
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Howard  In&  Co.,  8  Gray,  33;  Freismith  ys.  Agawan  etc  Co.,  10 
Cush.,  537;  Brown  ys.  People's  Mut.  Ids.  Co.,  11  Cush.,  280;  Gerver 
va  Hawkeye  Ina  Co.,  28  N.  W.  Rep.,  666;  Wood,  Fire  Ins.,  sec.  166. 

In  the  following,  among  other  cases  which  involyed  suits  upon  in- 
surance policies  wherein  different  properties  were  insured  for  sepa- 
rate sums,  the  contracts  were  held  diyisible,  and  the  policy-holder 
in  each  instance  allowed  to  recover  as  to  some  of  the  separate  items, 
notwithstanding  there  had  been  a  violation  of  some  condition  which 
avoided  the  policy  as  to  the  other  items  included  in  the  same  policy: 
Merrill  v&  Agricultural  Ins.  Co.,  73  N.  Y.,  462;  French  vs.  Chenango 
Ins.  Co.,  7  Hill,  122;  Eoontz  vs.  Hannibal  etc.  Co.,  42  Mo.,  126; 
Loehner  va  Home  Ins.  Co.,  17  Mo.,  247;  Commercial  Ins.  Co.  vs* 
Spankneble,  62  HI.,  631;  Hartford  Ins.  Co.  vs.  Walsh,  64  HI.,  164. 

While  we  concur  in  the  suggestion  that  courts  incline  towards 
such  a  liberal  construction  of  insurance  contracts  in  favor  of  the  as  • 
sured  as,  if  possible,  to  avoid  a  forfeiture,  yet  where  parties  have 
vnthout  fraud,  mistake,  or  surprise,  deliberately  entered  into  a  con- 
tract, that  alone  must  be  looked  to  as  furnishing  the  measure  of 
their  respective  rights  and  obligations  :  Phoenix  Ina  Co.  va  Lamar, 
supra.  Courts  cannot  by  construction  compel  insurance  companies 
to  assume  obligations  which  they  have  fairly  guarded  against,  in 
order  to  protect  themselves  against  imposition,  so  that  their  solvency 
may  be  legitimately  preserved  in  order  to  afford  indemnity  to  policy- 
holders who  observe  their  contracta 

In  the  case  under  consideration,  the  risk  on  the  furniture  was 
affected  by  the  same  cause  that  rendered  the  policy  void  upon  the 
building.  It  follows  that  the  policy  was  avoided  in  toto.  Judgment 
afifirmed  with  costa 
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waBv«M:|  Appeal  from  Decatur  C,  C, 

INSURANCE  COMPANY  OF  NORTH  AMERICA^ 

vs. 

MARY  BRIM.* 

Where  it  is  claimed  that  the  date  of  expiration  had  been  altered 
policy  subsequently  to  its  delivery,  the  burden  of  proof  is  upon 
pany  alleging  it. 

Where  such  policy  named  a  specific  amount  of  premium  for  a  specifi 
of  lusurauce,  the  error  of  ex'ludiug  evidence  as  to  the  rate  chs 
formly  lor  a  ceitain  term,  if  auv,  was  harmless,  if  the  rate,  ace 
the  policy,  neither  coincided  with  that  term  nor  the  term  as  claim 
insured,  but  was  between  the  two. 

iTestimooy  of  the  agent  regarding  certain  matters  occurring  in  the  1 
the  original  insured  who  had  since  died  and  whose  wife  had  sn< 
his  interest  in  the  property  and  policy,  were  properly  excluded. 

Under  a  statute  forbidding  provisions  requiring  notice  to  be  giv( 

than  five  da^s,  a  notice  within  a  reasonable  time  thereafter  is 

unless  the  tmie  be  limited  in  the  policy,  and  it  is  for  the  coi 

^  what  in  law  is  a  reasonable  notice  and  to  so  instruct  the  jury 

disputed  facts.     Under  such  a  statute  a  provision  requiring  i 

^  notice  is  void. 

Where  the  statute  provides  that  any  stipulation  by  a  foreign 
limiting  the  right  to  sue  to  less  than  three  years  after  a  loss,  shal 
a  limitation-clause  restricted  to  one  year  in  the  policy  is  void. 

MooRB  and  Marhhat.t.,  for  Appellant, 

MTT.T.im  and  Gavin,  for  Appellee, 

Mrrcs 

This  was  a  suit  by  Mary  Brim  against  the  Insurance  Con 
North  America,  to  recover  upon  a  policy  of  insurance.  The  cc 
alleges  that  on  the  twenty-sixth  day  of  June,  1879,  the  c 

*  Deoisiou  rendered,  June  16. 1887. 
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issued  a  policy  of  insuraiKpe,  whereby  it  insured  certain  farm-prop- 
erty therein  declared,  owned  by  Philip  Brim,  to  the  amount  of 
$2,500,  against  loss  or  damage  by  fire  from  the  twenty-sixth  day 
of  June,  1879,  to  the  twenty-sixth  day  of  June,  1884.  The  death 
of  Philip  Brim,  and  the  succession  of  plaintiff  to  the  rights  of  the 
decedent  in  the  property  and  policy,  the  destruction  of  certain 
parts  of  the  property  by  fire,  and  the  performance  by  the  assured 
of  the  conditions  of  policy,  are  alleged.  The  company  an- 
swered by  a  general  denial,  and  a  plea  of  non  est  factum,  denying 
the  execution  of  the  policy.  The  question  chiefly  contested  at 
the  trial  was  whether  the  policy  expired  on  the  twenty-sixth 
day  of  June,  1882,  or  on  the  twenty-sixth  of  June,  1884  The  con- 
tention of  the  insurance  company  was  that  the  date  of  the  expira- 
tion of  the  policy,  as  written  on  the  face,  and  indorsed  upon  the 
back  thereof,  had  been  changed  from  1882  to  1884,  by  the  addition 
of  a  perpendicular  to  the  figure  "  2  "  at  each  place,  so  as  to  make 
it  appear  thus,  "  1884."  Evidence  was  heard  in  support  of  the  re- 
spective theories  of  the  parties.  Pertinent  to  this  feature  of  the 
case,  the  court  gave  the  jury  the  following  charge  :  "  If  the  evi- 
dence, by  a  fair  preponderance,  shows  that  the  policy  sued  on  was 
signed  and  delivered  by  the  defendant  to  the  plaintiff,  and  the 
defendant  claims  an  alteration  thereof,  the  burden  is  upon  the  de- 
fendant to  show  such  alteration,  and,  if  an  alteration  appears  upon 
it,  that  it  was  made  after  delivery."  The  jury  found,  in  answer  to 
an  interrogatory  submitted  to  them,  that  there  was  no  alteration 
apparent  upon  the  face  of  jkhe  policy.  The  law  upon  the  subject 
involved  in  the  instruction  was  given  to  the  jury  correctly. 

It  was  for  the  court  and  jury  to  judge  from  an  inspection  of  the 
policy,  concerning  the  character  of  the  alleged  alteration.  If  there 
was  nothing  suspicious  upon  the  face  of  the  instrument  tending 
to  raise  a  presumption  that  it  had  been  altered  after  its  execution, 
it  was  not  necessary  for  the  plaintiff,  after  proving  its  execution,  to 
offer  any  proof  in  the  first  instance  upon  the  subject  of  an  alleged 
alteration.  Within  all  the  authorities,  the  burden  of  proof  in  such 
a  case  is  upon  th6  party  alleging  the  alteration :  Meikel  vs.  State 
Sav.  Inst,  36  Ind.,  355;  Stoner  vs.  Ellis,  6  Ind.,  152;  Cochran  vs. 
Nebeker,  48  Ind.,  459;  Fitzgerald  vs.  Goff,  99  Ind.,  28;  Sirrine  vs. 
Briggs,  31  Mich.,  443.  The  jury,  having  found  that  the  policy  pre- 
sented no  indication  of  having  been  altered,  were  not  required  to 
examine  the  vexed  question,  concerning  which  the  books  abound  in 
diverse  decisions,  as  to  what  presumptions  will  be  indulged  if  the 

VOL.  XVI.-46. 
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face  of  the  instrument  itself  presents  a  suspicious  appearance: 
Neil  Ts.  Case,  25  Kan.,  610.  Since  there  was  no  alteration  apparent 
upon  the  face  of  the  policy,  whether  the  instruction  of  the  court 
upon  that  subject  was  technically  accurate  or  not,  it  was  not  influ- 
ential in  producing  the  verdict:  Cleveland  etc.  R  Co.  vs.  Newell, 
104  Ind.,  264^273,  3  N.  E.  Eep.,  836. 

During  the  progress  of  the  trial,  the  appellant  produced  a  wit- 
ness, and,  in  answer  to  suitable  questions  for  that  purpose,  pro- 
posed to  prove  that  the  uniform  minimum  rate  established  and 
existing  between  the  different  insurance  companies  represented  in 
Greensburg,  at  the  time  of  the  issuance  of  the  policy  in  suit,  was 
1  per  cent  for  three  years,  and  1^  per  cent  for  five  years,  on  de- 
tached farm-property,  such  as  that  covered  by  the  policy  in  ques- 
tion. The  evidence  was  excluded.  Without  determining  the 
abstract  question  concerning  the  admissibility  of  evidence  of  the 
character  of  that  offered,  it  is  manifest  that  the  exclusion  of  the 
evidence  proposed  was  harmless  in  this  case.  The  policy  recited 
that  the  premium  paid  as  a  consideration  for  $2,500  insurance  was 
$30.  There  was  no  evidence  controverting  this.  It  is  therefore 
apparent,  whether  the  established  rate  of  insurance  in  the  city  of 
Greensburg  was  or*  not  in  accord  with  the  proposed  evidence,  the 
appellant's  agent  did  not,  in  this  instance,  conform  to  the  rate 
established.  If  the  policy  was  for  three  years,  as  the  appellant 
contended,  the  premium  charged  was  $5  more  than  the  rate.  If  it 
was  for  five  years,  the  premium  was  less  than  the  rates  by  seven 
dollars  and  a  half.  The  evidence  would  have  proved  nothing  to 
the  appellant's  advantage  if  it  had  been  admitted.  There  was  no 
error,  therefore,  in  excluding  the  testimony.  The  appellant  pro- 
posed to  prove,  by  the  agent  who  issued  the  policy,  certain  matters 
in  respect  to  the  policy  which  must  have  occurred,  if  at  all,  in  the 
lifetime  of  Philip  Brim,  deceased,  with  whom  the  contract  of  insur- 
ance was  negotiated.  Mrs.  Brim  succeeded  to  the  property  insured 
as  heir,  and  to  the  policy  of  insurance  by  assignment  Hie  agent 
was  permitted  to  testify  in  respect  to  certain  matters  testified  to  by 
Mrs.  Brim  which  occurred  in  tiie  lifetime  of  her  deceased  husband. 
Concerning  other  matters  so  occurring,  the  proposed  testimony 
was  excluded.  There  was  no  error  in  this:  Sec.  500,  Rev.  Si,  1881; 
Peacock  vs.  Albin,  39  Ind.,  25;  Reynolds  vs.  Linard,  95  Ind.,  48. 
The  fire  occurrea  un  the  tenth  day  of  August,  1883.  The  evidence 
tended  to  show  thi&t  notice  of  the  loss  was  communicated  to  the 
company's  agtiut  on  the  thirteenth  day  thereafter.     There  was  a 
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condition  in  the  policy  requiring  that  immediate  notice  should  be 
given  of  any  claim  made  thereunder.  Some  circumstances  appeared 
in  the  evidence  tending  to  show  an  excuse  for  not  notifying  the 
agent  at  an  earlier  period.  Relevant  to  this  feature  of  the  case,  the 
court  instructed  the  jury,  in  substance,  that  the  condition  requiring 
immediate  notice  was  void;  that  if  the  plaintiff,  taking  into  consid- 
eration all  the  circumstances,  gave  notice  within  a  reasonablei  time, 
the  provisions  of  the  policy  in  that  regard  were  complied  with,  and 
that  it  was  a  question  of  fact  for  the  jury  to  determine,  under  all 
the  circumstances,  what  was  a  reasonable  time.  Section  3,770,  Eev. 
St,  1881,  relating  to  foreign  insurance  companies  doing  business 
within  this  State,  prohibits  any  such  company  from  inserting  certain 
conditions  in  its  policy.  Among  others,  conditions  requiring  notice 
of  loss  to  be  given  forthwith,  or  within  a  period  of  less  than  five  days 
are  prohibited.  The  statute  provides  that  any  condition  inserted  in  a 
policy  contrary  to  its  provisions  shall  be  void.  The  effect  of  the 
statute  is  to  invalidate  any  provision  in  a  policy  issued  by  a  foreign 
insurance  company  which  requires  notice  of  a  loss  to  be  given 
within  live  days.  The  law  makes  such  a  condition  in  a  policy  con- 
clusively unreasonable.  Construed  in  connection  with  the  law,  the 
condition  requiring  immediate  notice  must  be  held  to  mean  that 
the  assured  should  use  reasonable  diligence  in  giving  notice  of  the 
loss.  What  constitutes  reasonable  diligence  or  reasonable  notice 
must  depend  upon  all  the  circumstances  of  each  particular  case: 
Railway  Co.  vs.  Burwell,  44  Ind.,  460;  Wood,  Fire  Ins.,  §  414.  The 
purpose  of  the  notice  is  to  enable  the  company  to  take  proper  pre- 
cautions for  its  own  protection.  The  notice  must  be  reasonable 
under  all  circumstances.  Where  the  facts  are  not  in  dispute,  or 
where  they  have  been  ascertained  by  the  proper  tribunal  for  that 
purpose,  it  becomes  a  question  of  law  for  the  court  to  determine 
whether,  under  the  facts  and  circumstances  of  a  given  case,  the 
notice  was  reasonable.  Where  the  facts  tending  to  show  an  excuse 
for  the  delay  are  in  dispute,  or  whether  it  is  a  disputed  question 
whether  the  delay  Was  occasioned  by  certain  facts,  it  is  for  the  jury 
to  ascertain  the  facts,  and  the  cause  and  effect  of  the  delay,  and, 
under  proper  instructions  from  the  court,  as  to  the  force  and  effect 
of  the  facts  found,  determine  whether  or  not,  under  all  the  circum- 
stances, reasonable  notice  of  the  loss  was  given:  Wood,  Fire 
Ins.,  §  412.  This  rule,  properly  applied,  does  not  in  any  event 
leave  it  to  the  jury  to  determine  what  facts  in  law  constitute  a  rea- 
sonable notice.    This  is  the  function  of  the  court,  to  be  discharged 
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by  properly  instnicidng  the  jury  as  to  the  legal  value  of  the  facts  as 
they  may  be  found  from  the  eyidence.  In  view  of  the  last  clause 
of  the  instruction  complained  of,  it  was  eminently  proper  that  the 
court,  either  of  its  own  motion,  or  at  the  request  of  the  appellant^ 
should  have  instructed  the  jury  further  as  to  the  facts  and  circum- 
stances necessary  to  constitute  a  legal  excuse  for  the  delay,  and 
under  what  circumstances,  within  the  proof,  the  notice  might  have 
been  deemed  sufficient  The  instruction  in  and  of  itself  was  not^ 
however,  erroneous.  The  appellant,  so  far  as  we  are  advised,  made 
no  request  for  further  instructions.  The  case  is  therefore  within 
the  rule  which  denies  a  reversal  in  case  an  instruction  is  substan- 
tially accurate,  but  which  might  with  great  propriety  have  been 
supplemented  with  further  instructions  in  order  to  render  it  more 
intelligible  and  complete:  Wilson  vs.  Trafalgar  etc.  Co.,  93  Ind., 
287;  County  of  Howard  vs.  Legg.,  11  N.  E.  Bep.,  612  (present 
term). 

Without  detailing  the  circumstances  which  appeared  in  evidence, 
it  is  sufficient  to  say,  since  it  does  not  appear  that  the  company 
made  any  objection  to  the  claim  on  account  of  the  insufficiency  of 
the  notice,  or  that  any  detriment  resulted  to  it  on  account  of  delay, 
the  notice  was,  under  all  the  circumstances,  reasonably  in  time: 
Wood,  Fire  Ins.,  §  414.  Of  course,  if  the  policy  had  required  notice 
be  given  within  a  definite  time,  not  within  period  prohibited  by 
statute,  or  if  the  notice  had  been  unreasonably  delayed,  without 
any  circumstances  of  excuse,  a  failure  to  object  to  a  notice  given, 
after  the  right  of  action  on  the  policy  had  expired,  would  not 
revive  the  right:  Trask  vs  State  etc.  Co.,  29  Pa.  St,  198.  This 
case  is  not  within  that  nile,  the  policy  contained  a  provision  to  the 
effect  that,  if  a  suit  or  action  should  be  commenced  thereon  after 
the  expiration  of  one  year  from  the  date  of  the  loss,  the  lapse  of 
time  should  be  deemed  conclusive  against  the  validity  of  the  claim. 
This  suit  was  not  brought  until  after  the  expiration  of  one  year, 
and  it  is  now  contended  that  the  above-mentioned  stipulation 
defeated  the  plaintiff's  right  to  recover  on  the  policy.  The  statute 
already  referred  to  enacts  that  any  condition  or  agreement  in  a 
policy  of  foreign  insurance  "not  to  sue  for  a  period  of  less  than  three 
years  "  shall  be  void,  and  it  also  provides  that  any  condition  insertecl 
in  a  policy  to  avoid  the  provisions  of  that  section  shall  be  void.  It 
is  at  once  obvious  that  the  condition  in  the  policy  and  provisions  of 
the  statute  cannot  stand  together.  It  is  said  the  provision  in  the 
policy,  the  practicable  effect  of  which  was  to  bar  a  right  of  action 
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after  one  year,  was  such  a  contract  as  the  parties  had  a  right  to 
make,  and  that  such  right  was  not  subject  to  legislative  control. 
While  the  general  proposition  may  be  conceded  that  insurance 
companies  have  the  right  to  contract  that  parties  shall  assert  their 
claims  against  them  in  a  reasonable  time:  Biddlesbarger  vs.  Hart- 
ford Ins.  Co.,  7  Wall.,  386.  Yet  the  constitutional  right  of  the  legis- 
lature to  prescribe  the  terms  upon  which  the  foreign  corporations 
may  transact  business  within  the  State  is  also  abundantly  estab- 
lished: Farmers  etc.  Ins.  Co.  ts.  Harrah,  47  Ind.,  236;  Bank  of 
Augusta  vs.  Earle,  13  Pet,  619;  Paul  vs.  Virginia,  8  WalL,  168; 
Ducat  vs.  Chicago,  10  WalL,  410;  Cooper  Manufg  Co.  vs.  Fer- 
guson, 113  U.  S.,  727;  5  Sup.  Ct.  Rep.,  739;  Cincinnati  Mut.  etc. 
Co.  vs.  Bosenthal,  66  BL,  86;  Thome  vs.  Travelers  Ins  Co.,  80 
Pa.  St.,  16. 

The  statute  must  be  regarded  as  a  legislative  declaration  that 
less  than  three  years  is  an  unreasonable  limit  within  which  to 
require  parties  holding  claims  under  a  policy  of  foreign  insurance 
to  assert  their  claims,  or  to  be  forever  barred.  This  statute  was  in 
force  when  the  contract  of  insurance  was  consummated,  and  it  must 
be  conclusively  presumed  that  the  contract  was  made  with  a  due 
regard  for  the  law.  In  so  far  as  the  statutes  and  the  conditions  in 
the  policy  are  in  conflict,  the  statute  must  prevail.  It  it  said  the 
statute  is  unconstitutional.  Counsel  have  not  called  our  attention 
to  any  provision  of  the  constitution  which  is  supposed  to  be  in- 
fringed, and  we  know  of  none.    Judgment  affirmed  with  costs. 
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SUPEEME  COURT    OF  WISCONSIN. 


STATE 

UNITED  STATES  MUT.  ACCIDENT  ASS'N.*J 

A  foreign  company  not  licensed  to  do  business  in  Wisconsin,  but  "^* 
charged  with  carrying  on  the  ousiness  of  accident  insurance  iD  tli- 
is  not  liable  to  the  penalty  imposed  in  Rev.  St.  of  1878,  §  1954,  up^^ 
nies  failing  to  file  annual  statements. 

H.  W.  Chynowbth,  for  Respondent, 

Finches,  Ltnde  &  Muxeb, /or  Appdlanl. 

Cole, 

The  main  question  in  this  case  is,  does  the  complaint  state  \ 
of  action  ?  The  action  is  brought  to  recover  the  penalty  gi 
section  1,954,  BeT.  Si,  for  a  failure  to  make  and  file  in  the  ( 
the  commissioner  of  insurance  the  annual  statement  of  its  b 
etc,  as  required  by  that  section.  The  complaint  alleges,  in  sul 
that  the  defendant  is  a  corporation  organized  and  existing  un 
by  virtue  of  the  laws  of  the  State  of  New  York,  and  as  such  I 
continually,  for  five  years  last  past,  engaged  in  the  busine 
cident  insurance,  having  its  principal  office  and  place  of  bus 
the  city  of  New  York;  also,  as  such  accident  insurance  corj: 
was,  in  the  month  of  January,  1882,  and  has  been  down  to 
eluding  the  month  of  April,  1886,  engaged  in  doing  and  can 
the  business  of  accident  insurance  in  this  State,  and  has  is 
policies  of  insurance  to  residents  and  citizens  of  this  State,  i 

*  Decision  rendered,  June  1,  1887. 
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them  against  loss  or  damage  occasioned  by  personal  bodily  injuries 
by  accidents  or  otherwise,  and  has  received  premiums  and  assess- 
ments upon  said  policies,  but  has  failed  and  neglected,  during  all 
this  time,  to  nvake  and  deposit  in  the  office  of  the  commissioner  of 
insurance  the  annual  statement  required  by  the  statute,  whereby  it 
has  become  liable  or  indebted  to  the  State  in  the  sum  of  $26,000,  ac- 
cording to  the  provisions  of  section  1,954  The  objection  taken  to 
the  complaint  is  that  it  does  not  allege  or  state  that  the  defendant 
has  been  licensed  to  do  business  in  this  State.  This,,  it  is  claimed, 
is  an  essential  allegation,  because  an  unUcensed  foreign  corporation 
is  not  within  the  meaning  or  letter  of  the  statute;  consequently  not 
liable  for  the  penalty. 

Section  1,954  reads  as  follows:  ''Every  life  or  accident  insurance 
corporation  doing  business  in  this  State  shall,  on  or  before  the  first 
day  of  March  in  each  year,  file  in  the  office  of  the  commissioner  of 
insurance  a  statement  of  its  business  standing  and  affairs,  signed 
and  verified  by  tiie  affidavits  of  the  president  or  vice-president,  and 
of  the  secretary  (but,  in  case  of  a  foreign  corporation,  it  may  be 
signed  and  verified  by  the  resident  managing  officer  thereof  in  the 
United  States),  and  covering  the  year  ending  the  preceding  thirty- 
first  day  of  December,  and  exhibiting  the  foUowings  facts  and  items." 
Then  follow  twenty-eight  different  items  of  information  which  must 
be  embodied  in  the  statement,  and  then  is  added  this  clause:  "  For 
any  failure  to  make  and  deposit  such  annual  statement,  or  to 
promptly  reply  in  writing  to  any  inquiry  addressed  by  the  commis- 
sioner of  insurance  in  relation  to  the  business  of  such  corporation,  or 
for  wiUfully  making  any  false  statement  therein,  every  such  corpora- 
tion or  officer,  so  failing  or  making  such  false  statement,  shall  forfeit 
$500,  and  for  every  neglect  to  file  such  statement  an  additional 
$500  for  every  month  that  such  corporation  shall  continue  thereafter 
to  transact  any  insurance  business  in  this  State  until  such  statement 
be  filed." 

The  inquiry,  therefore,  is,  does  this  provision  apply  to  aod  include 
a  non-resident  corporation  which  has  not  been  licensed,  or  does  it 
only  apply  to  such  as  have  the  right  and  authority  of  doing  business 
in  this  State  ?  We  are  constrained  to  hold  that  it  only  applies  to 
the  latter  class  of  corporations.  There  are  a  number  of  provisions 
of  the  statute  that  lead  us  to  adopt  this  view.  Section  1,220  pro- 
vides that  every  company  transacting  the  business  of  life  or  acciden- 
tal insurance  in  this  State  shall,  on  or  before  the  first  of  March  in 
each  year  pay  to  the  State  treasurer,  as  an  annual  license-fee  for 
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traDsacting  such  business,  the  sum  of  $300.      Such  li 

granted,  shall  authorize  the  company  to  which  it  is  issu^ 

act  business  until  the  first  day  of  March  in  the  ensuing 

sooner  revoked  or  forfeited  according  to  law.      Subseqi] 

prohibit  such  a  corporation  from  doing  business  unles^^ 

tain  amount  of  paid-up  capital,  and  has  procured  a  lice: 

commissioner  authorizing  it  to  issue  policies  of  insu 

tion  1,947.     The  commissioner  is  authorized  from  tim< 

examine  the  capital  stock  and  assets  of  such  company 

them  according  to  a  prescribed  standard  of  valuation 

they  are  not  equivalent  to  this  valuation,  he  is  to  notify  i 

tion  to  discontinue  issuing  new  policies  until  such  time 

shall  become  equal  to  its  liabilitiea     Section  1,949.     i 

accident  insurance  company  not  organized  under  the 

State,  before  doing  business  therein,  is  required  to  dep 

commissioner  a  copy  of  its  charter,  and  a  statement  sign 

fied  by  the  affidavit  of  the  president  or  vice-president 

^  prescribed  for  the  annual  statement  mentioned  in   se 

Section  1,953.     Then  follows  the  section  in  regard  to 

statement,  and  what  it  shall  contain.     By  section  1,955  il 

if  such  corporation  shall  violate  or  fail  to  comply  with  a 

^  of  law  applicable  thereto,  or  in  case  its  capital  shall  I 

and  shall  not  be  made  good  within  such  time  as  the  c 

shall  require,  it  is  made  the  imperative  duty  of  the  com 

revoke  any  and  every  authority,  license,  or  certificate  gra 

corporation,  or  agent  thereof,  to  transact  business  in  th 

no  such  agent  or  corporation  shall  thereafter  transact  t 

of  insurance  in  this  State  until  again  duly  licensed. 

240,  Laws  1880.     There  are  other  provisions,  also,  wh 

",-,  -  ,- .  a  misdemeanor,   punishable  by  fine  of  not  less  than  $ 

^^^  _  /^  than  $500  for  each  oflfense,  for  an  officer  or  agent  to  i 

*^  any  manner  aid  a  non-domestic  insurance  company  in 

its  business  without  first  procuring  a  certificate  of  aut 

the  commissioner  as  provided  by  law;  and  any  person 

insurance  on  behalf  of  a  corporation,  or  transmits  an  ap 

insurance  or  a  policy  other  than  for  himself,  or  makes  i 

of  insurance,  or  collects  any  premium,  is  declared  to  be 

the  corporation  to  all  intents  and  purposes,  unless  it  is 

he  renders  his  services  gratuitously. 

In  view  of  these  provisions  for  granting  a  license  to  a  i 
insurance  company  to  make  contracts  and  issue  policies 
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be  legal,  and  for  exercising  yisitorial  power  and  control  over  them, 
to  a  great  extent,  by  examining  into  their  pecuniary  condition,  the 
Talue  of  their  assets,  etc,  imposing  penalties  for  a  faDure  to  reply 
in  writing  to  an  inquiry  of  the  commissioner  in  relation  to  its  busi- 
ness, or  for  failure  to  file  the  annual  statement  prescribed,  we  think 
it  Dlain  that  the  legislature  was  only  intending  to  regulate  such  com- 
panies as  had  submitted  to  the  jurisdiction  of  the  State,  filed  a  copy 
of  its  charter,  and  procured  the  necessary  license  to  transact  its 
business  lawfully,  and  were  not  acting  with  reference  to  companies 
which  had  never  submitted  to  its  jurisdiction,  and  were  not  licensed 
to  do  business  in  the  State.  Waiving  the  question  as  to  the  power 
of  the  legislature  to  impose  a  penalty  upon  a  non^-domestic  insurance 
company,  which  has  never  submitted  to  our  laws  or  jurisdiction,  of 
$500  for  not  promptly  replying  to  an  inquiry  of  the  commissioner  in 
relation  to  its  business,  or  for  failing  to  make  an  annual  stat.ement, 
or  for  making  a  false  statement,  still  we  think  the  legislature  has  not 
attempted  to  do  this  by  the  provision  in  question.  Undoubtedly 
the  legislature  may  prescribe  the  conditions  upon  which  such  cor- 
porations shall  transact  business  within  its  limits;  may  compel  them 
to  procure  a  license  for  the  lawful  transaction  of  such  business;  or 
may  "exact  such  security  for  the  performance  of  their  contracts 
with  its  citizens  as  in  its  judgment  will  best  promote  the  public  in 
terest  The  whole  matter  rests  in  its  discretion."  State  va  Doyle, 
40  Wis.,  176. 

The  learned  counsel  for  the  plaintiff  says  the  words  used  in  the 
statute,  "  every  life  or  accident  insurance  corporation,"  are  general, 
making  no  exceptions,  and  embrace  both  those  corporations  which 
have  been  doing  business  by  complying  with  the  laws  of  the  State, 
and  those  which  have  been  or  are  doing  business  in  violation  of  tne 
laws.  True,  the  words  are  comprehensive  enough  to  include  both 
classes  of  corporations;  but  the  question  is,  do  not  all  the  provisions 
relating  to  the  subject  show  that  the  section  prescribing  the  penalty 
was  intended  to  apply  only  to  such  corporations  as  had  taken  out  a 
license?  In  the  next  section  we  find  the  language,  "if  any  such 
corporation" — plainly  referring  to  those  included  in  the  previous 
section — "  shall  violate  or  fail  to  comply  with  any  provision  of  the 
law  appHcable  thereto,  it  shall  be  the  imperative  duty  of  the  commis- 
sioner to  revoke  any  and  every  authority,  license,  or  certificate 
granted  to  such  corporation."  This  language,  by  the  strongest  im- 
pUcation,  indicates  that  it  was  corporations  which  had  once  been 
licensed  which  the  legislature  had  in  mind  and  was  dealing  with. 
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It  is  said  that  it  is  highly  absurd  to  suppose  the  legislature  in- 
tended that  those  insurance  companies  which  had  never  made  a  pre* 
tense  of  complying  with  the  insurance  laws  of  thei  State  could  do 
business  here  ad  libitum  without  incurring  any  penalty  whatever. 
But  we  have  referred  to  those  provisions  enacted  to  secure  obedi- 
ence by  insurance  companies  to  the  laws  of  the  State, — ^the  provis- 
sion  prohibiting  a  company  from  making  contracts  of  insurance  or 
issuing  policies  before  it  has  obtained  a  license  authorizing  it  to  do 
so;  also  the  one  imposing  a  fine  upon  any  agent  or  person  who 
should  aid  in  any  manner  an  insurance  company  in  transacting  it» 
business  in  this  State  without  first  obtaining  from  the  commissioner 
a  certificate  of  authority.  If  these  provisions  are  not  adequate  or 
effectual  to  secure  obedience  to  the  laws  on  the  part  of  non-resident, 
companies,  the  remedy  is  with  the  legislature. 

The  counsel  for  the  defendant  argues  that  the  words  "  doing  busi- 
ness in  this  State  "  necessarily  imply  and  refer  to  corporations  which 
have  the  lawful  right  or  authority  to  make  contracts  of  insurance. 
The  words,  he  says,  are  words  of  limitation,  and  clearly  designate 
that  class  of  corporations.  As  a  general  rule,  laws  are  enacted  ta 
regulate  the  rights  and  duties  of  the  citizens  of  the  State,  including 
of  course,  all  corporations  subject  to  its  sovereignty.  And  the  lawa 
in  regard  to  insurance  are  intended  to  regulate  and  bind  such  cor- 
porations as  the  State  may  exercise  its  jurisdiction  over.  But  we 
fail  to  find  that  the  laws  in  that  matter  were  intended  to  regulate .  a. 
non-resident  corporation,  or  impose  a  penalty  upon  it  for  a  neglect 
of  duiy  before  it  has  come  within  the  State  and  placed  itself  upoa 
the  footing  of  a  domestic  corporation. 

But  it  is  further  claimed  in  behalf  of  the  plaintiff  that  this  view  of 
the  statute  is  in  direct  conflict  with  the  decision  in  State  vs.  United 
States  Mut  Accident  Ass'n,  31  N.  W.  Bep.,  230.  The  question  in 
that  case  was  whether  there  had  been  such  a  service  of  process  aa 
gave  the  court  jurisdiction  of  the  defendant  The  summons  had 
been  served  by  leaving  a  copy  with  the  agent  of  a  foreign  insurance 
company  which  had  not  obtained  a  license  to  do  business  in  thi» 
State.  Upon  the  facts  of  the  case,  the  service  was  held  to  be  good. 
The  case  is  quite  distinguishable  from  the  one  at  bar.  It  is  true 
it  is  said  in  that  case  that  section  1,954  applies  to  every  life  or  acci- 
dent insurance  company  doing  business  in  this  State.  This  remark^ 
however,  must  be  considered  in  connection  with  the  facts  and  case 
in  which  it  was  ma^e.  It  was  perfectiy  correct,  considered  in  rela- 
tion to  the  question  decided  there;  but  cannot  control  our  judgment 
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here,  where  the  question  is  whether  the  last  clause  of  section  1,964, 
which  imposes  a  penalty  for  a  failure  to  do  certain  acts,  implies  to  a 
non-residenj;  corporation  which  has  never  been  licensed  to  do  busi- 
ness in  this  State.  What  was  the  subject-matter  in  the  case  above 
referred  to  does  not  appear.  It  might  well  be  that  it  was  a  contract, 
the  validity  of  which  the  company  would  be  estopped  from  denying. 
But,  whatever  it  was,  for  obvious  reasons,  the  expression  there  made 
cannot  control  our  judgment  upon  the  question  presented  here.  We 
must  therefore  hold  that  the  complaint  is  defective,  because  it  does 
not  allege  or  state  that  the  defendant  had  been  licensed  to  do  busi- 
ness in  this  State  so  as  to  bring  it  within  the  provision  imposing  the 
penalty  sought  to  be  recovered.  Without  noticing  the  other  objec- 
tions taken  to  the  complaint,  we  think,  for  the  reasons  above  given, 
the  demurrer  to  it  should  have  been  sustained. 

The  order  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded for  further  proceedings  according  to  law. 
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SUPREME  JUDICIAL  COURT  OF  MASSi 


ADDISON 


vs. 


C  NEW  ENGLAND  COMMERCIAL  TRAVELERS* 


ASSOCIATION.* 


By  the  charter  of  a  beneficiary  association,  the  persons  ^ 

could  designate  as  beneficiaries  were  limited  'to  his  ^ 

children,  and  other  persons  dependent  upou  him,  and  t 

^^  association  proyide<l  that,  if  the  insured  made  no  desigc 

should  be   paid  to  his  widow,  or,  if  he  left   uo  widow, 

>  trustee  of  his  minor  children.     The  insured,  at  the  ti 

•  designation,  had  a  wife  and  two  daughters,  and   in  h 

membership,  in  answer  to  the  question, ''To  whom  w 
death-loss  paid?"  answered,  "To  my  heirs,'' and  in  a 
\  to  state  the  relationship  of  any  of  the  persons  to  whom  ] 

**  Wife  or  daughters."     Held^  That  upon  the  death  o] 
V^  •  money  was  to  be  paid  to  the  widow. 

Contract  by  the  widow  of  James  Addison  to  recovi 
**      ^ .  ^  ^  ant  association  $3,000,  payable  under  the  terms  of 

membership  in  said  association  held  by  the  said  A 
hearing  in  the  superior  court  without  a  jury,  before 
court  found  that  the  meaning  and  intent  of  the  said 
in  his  designation  of  the  persons  to  whom  the  amo 
to  be  paid,  was  that  the  wife  and  two  daughters  of  i 
to  receive  the  death-loss;  and,  one  of  the  daughters 
during  his  life,  the  said  widow  and  surviving  daugl 
the  fund  in  equal  shares,  the  sum  of  $1,500  to  be  pa 
and  a  like  sum  to  be  paid  to  the  administrator  of  M 
daughter,  who  had  died  subsequent  to  the  death  of 

•  Decision  r«ua«red.  Juiitt  2 J.  ItMT.— From  NorUfoMem  Reporter. 
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this  finding  both  parties  excepted,  and  the  case  was  reported  to  the 
Bopreme  judicial  court.     Additional  facts  appear  in  the  opinion. 

J.  B.  BiCHABDSON,  for  Margaret  Addison. 

The  objects  of  this  association  are  set  out  in  its  charter,  and  in 
chapter  204,  Acts  1877  (Pub.  St,  c.  115,  §  8).  Chapter  195,  Acts 
1882,  cannot  affect  the  contract  made  in  1878:  American  Legion  of 
Honor  vs.  Perry,  140  Mass.,  580,  592;  5  N.  R  Rep.,  634.  The  con- 
tract made  by  James  Addison  with  the  association  was  for  the 
benefit  only  of  his  *'  widow,  orphans,  and  other  dependents  of  "  hi&  It 
was  not  within  the  scheme  of  the  association  to  make  provision  for 
the  benefit  of  estates,  or  of  heirs,  which  is  the  same  thing:  Elsey 
v&  Odd  FeUows'  Mut  BeHef  Ass'n,  142  Mass.,  224,  7  N.  E.  Bep.,  844: 
Briggs  va  Earl,  139  Mass.,  473,  1  N.  E.  Bep.,  847.  "My  heirs,'' 
therefore,  was  not  a  legal  or  proper  designation  of  a  beneficiary.  It 
is  not  a  designation  at  all  of  a  ''  person  or  persons,"  as  required  by 
the  constitution  and  by-laws:  Elsey  vs.  Odd  Fellows'  Mui  Belief 
Ass'n,  supra.  Or  i^  under  any  circumstances,  it  could  be  held  to  be 
a  designation  (if  there  was  no  other),  it  is  certainly  not  to  control 
or  vary  the  definite  designation  of  "  wife  or  daughters,"  made  in  the 
application.  In  his  answers  to  the  questions  on  the  appHcation, 
Mr.  Addison's  attention  was  probably  not  called  at  first  to  the  duty 
of  particularly  designating  the  person  or  persons  to  whom  he  wished 
the  loss  paid.  He  was  not  in  the  first  question,  asked  to  do  that;  but^ 
when  his  attention  was  called  to  the  duty  of  particularly  designating 
them,  he  says,  "  Wife  or  daughters"  But  if  you  read  it  with  the 
words  "to  my  heirs,"  reading  them  all  together,  it  is  merely  as  if  he 
had  said,  "  I  will  have  it  paid  to  my  heirs;  that  is,  I  mean  by  that, 
my  wife  or  daughters."  The  words  on  the  certificate  and  stub  were 
not  the  acts  of  the  deceased.  Certainly  the  wife  is  not  excluded: 
Sweet  v&  Dutton,  109  Mass.,  589;  Lavery  vs.  Egan,  143  Mass.,  389, 
9N.  K  Bep.,  747. 

The  question  of  "dependency"  is  an  important  one;  decisive,  we 
think,  in  favor  of  Mrs.  Addison.  She  was  at  all  times  dependent 
upon  the  deceased.  Mrs.  Pratt  was  not  dependent  upon  him  at  the 
time  when  the  question  of  dependency  is  to  be  inquired  into,  viz., 
the  time  of  his  death,  or  when  the  money  is  payable:  Briggs  vs. 
Earl  139  Mass.,  473;  1  N.  E.  Bep.,  847.  It  is  clear  that  the  questions 
of  orphanage  and  of  minority  of  children  are  referable  to  the  time 
of  the  death  of  a  member,  not  to  the  time  of  his  becoming  a  mem- 
ber of  the  association.     See  Briggs  va  Earl,  supra.    The  place  of 
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Mr.  Addison  was  to  support  his  wife,  and,  after  the  death  of  one 
daughter,  and  the  marriage  of  the  other,  there  was  no  other  person 
whom  it  was  his  place  to  support.  Is  it  not  to  be  presumed  that 
Mr.  Addison  intended  that  this  fund  should  go  to  the  support  of 
her  whom  it  was  his  legal  and  social  duty  to  provide  for?  And 
she  is  the  only  person  now  left  whom  it  can  be  claimed  was  a 
beneficiary:  Ballou  vs.  Gile,  50  Wis.,  614;  7  N.  W. Rep.,  561.  There 
is  no  authority  for  reading  "  and  "  for  "  or  "  in  this  designation ;  the 
context  does  not  require  it.  The  word  "  heirs  "  (even  if  it  can  be 
brought  in  to  aid  Mr.  McDonald's  claim)  does  not  require  the 
money  to  be  given  to  two  or  more  persons,  as  the  learned  court 
thought.  '^  Wife  or  daughters  "  does  not  mean  both.  On  this  point 
it  is  like  Whitcher  va  Penley,  9  Beav.,  477;  Crooke  vs.  De  Yandes, 
9  Ves.,  197;  Turner  vs.  Moor,  6  Ves.,  657;  Montague  vs.  Nucella, 
1  Buss.,  165.  It  is  hardly  conceivable  that  Mr.  Addison  meant  that 
this  money,  or  any  part  of  it,  should  go  in  the  way  it  will,  if  given  to 
Mr.  McDonald.  We  submit  that  such  disposition  of  it  would  defeat 
the  benevolent  and  charitable  objects  of  the  association,  and  the 
intention  of  the  parties  to  the  contract  Upon  all  considerations, 
the  objects  of  the  association,  the  actual  designation  by  the  de- 
ceased, his  declared  intention,  the  presumption  of  his  intention 
from  his  duty  to  her,  and  her  circumstances,  and  upon  all  the  con- 
siderations of  dependency,  and  the  death  of  both  the  daughters,  this 
money  should  now  be  paid  to  Mrs.  Addison.  If  not  in  her  own 
right,  then  to  her  as  administratrix. 

Geo.  Fbed.  Williams,  for  James  McDonald,  administrator  of  Mary 
R  Pratt 

The  designation.  The  constitution  of  the  association,  art  1,  §  2, 
provides  that  the  directors  shall  pay  the  death-loss  ''to  the  person  or 
persons  previously  designated  by  the  deceased  upon  his  apphcation 
for  membership,  upon  the  books  of  the  association,  and  upon  his 
certificate  of  membership."  The  'reference  in  art  10,  §  1,  to  the 
payment  of  the  death-loss  to  '*  such  person  or  persons  as  the  de- 
ceased may  have  designated  to  receive  the  same,"  must  refer  to  the 
constitutional  designation,  which  appears  not  only  in  the  application, 
but  also  upon  the  books  of  the  association,  and  upon  his  certificate 
of  membership.  The  only  designation,  therefore,  is  of  "my  heirs;'* 
for  nothing  else  appears  in  the  books  or  the  certificate,  nor  should 
the  answer  of  the  applicant  to  the  second  question  stated  in  the 
report  modify  this  designation:    It  is  manifest  that  the  first  question 
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coDtemplated  the  naming  of  a  person  by  name,  and  the  second  was 
intended  merely  to  satisfy  the  association  that  the  person  or  persons 
named  were  within  the  classes  who  might  properly  be  designated. 
The  answer  to  the  second  question  was  not  intended,  therefore,  to 
have  any  effect  as  a  designation,  and  the  fact  that  the  *'  wife  or 
daughters  "  were  not  named  in  the  record  or  certificate  shows  that 
such  description  was  not  intended  as  a  designation.  The  construc- 
tion of  the  designation  "  my  heirs  "  should  not,  therefore,  be  affected 
by  the  subsequent  answer;  the  construction  must  be  of  the  contract 
into  which  the  association  entered,  which  was  to  pay  to  "my  heirs:" 
Els«y  vs.  Odd  Fellows*  Mut  Relief  Ass'n,  142  Masa,  224,  7  N.  E. 
Ttep.,  844;  Barton  vs.  Provident  Mui  Relief  Ass'n,  63  N.  H.,  535, 
537,  3  Atl.  Rep.,  627;  Com.  vs.  Wefcherbee,  105  Mass.,  149;  Bauer  vs. 
Samson  Lodge,  102  Ind.,  262, 1  N.  E.  Rep.,  571. 

It  is  evident  that  the  applicant  intended  his  death-loss  to  be  paid 
to  the  persons  upon  whom  the  law  would  cast  his  estate.  It  was  as 
to  this  fund  a  declaration  of  intestacy.  The  word  ''  or  "  was  not  un- 
natural, and  its  use  only  shows  that  he  intended  not  to  qualify  the 
legal  meaning  of  the  word  "heirs."  The  word  "heirs"  signifies  to  lay- 
men those  who  take  an  estate  by  inheritance;  jet  few  assume  to 
define  who  they  are.  When  this  applicant  attempted  to  define  the 
persons,  he  meant  to  say  either  "  wife  and  daughters,  whichever  the 
law  makes  my  heirs,"  or  "  wife  and  daughters,  if  they  be  all  alive  at 
my  death."  It  would  be  manifestly  absurd  to  use  the  word  "or" 
to  exclude  as  heirs  the  daughters,  who  were  the  only  persons  who 
were  "heirs"  beyond  peradventure.  The  word  "or  "is  often  con- 
strued to  mean  "and,"  in  order  to  carry  the  intention  into  effect:- 
Fairfield  vs.  Morgan,  2  Bos.  &  P.,  38;  Right  vs.  Day,  16  East,  67; 
Arnold  vs.  Buffiim,  2  Mason,  208;  Ray  vs.  Enslin,  2  Mass.,  554; 
White  vs.  Crawford,  10  Mass.,  18)^;  Carpenter  vs.  Heard,  14  Pick., 
449,453;  Litchfield  va  Cud  worth,  15  Jick.,24-27;  Parker  vs.  Parker, 
5  Mete.,  134,  137:  Hunt  vs.  Hunt,  11  Mete.,  88,  98.  In  this  case  it 
is  necessary  to  so  construe  the  Vord  "or,"  inasmuch  as  it  has  no 
sense  otherwise. 

The  stub-book  and  certificate  were  properly  admitted.  The  cer- 
tificate of  a  benefit  association  is,  in  legal  contemplation,  a  policy  of 
insurance,  and  governed  by  the  same  rule's  of  law:  Presbyterian 
Assur.  Fund  vs.  Allen,  15  Ins.  Law  J.,  768,  7  N.  R  Rep.,  317;  Bailey 
va  Mutual  Ben.  Ass'n,  15  Ins.  Law  J.,  793,  27  N.  W.  Rep.,  770;  Dolan 
vs.  Court  Good  Samaritan,  128  Mass.,  438.  Hence  the  learned  judge 
erred  in  treating  the  words  "  wife  or  daughters  "  as  "  the  designa- 
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tion,"  and  diyiding  the  fund  between  the  parties  hereto  as  joint 
beneficiaries.  This  court  has  not  yet  directly  adjudicated  that  in 
such  a  case  the  widow  is  a  heir.  This  point  is  left  undecided  in 
Elsey  vs.  Odd  Fellows'  Mut  Belief  Ass'n,  supra.  This  case  is  within 
the  distinction  made  in  Fabens  vs.  Fabens,  141  Mass.,  •395»  399, 
5  N.  K.  Hep.,  650.  Nor  does  the  recent  case  of  LaTery  t&  Egan, 
143  Mass.,  389,  9  N.  R  Rep.,  747.  In  any  CTent,  if  the  true  desig- 
nation be  the  "  heirs  "  of  James  Addison,  the  widow  is  only  entitled 
to  one-third,  and  the  surviying  daughter  should  take  two-thirds,  of 
the  fund,  under  the  statute  of  distribution& 

W.  Allen,  J. 

The  only  designation  which  the  deceased  attempted  to  make 
was  in  answers  to  the  printed  questions  in  his  application  for 
membership.  The  persons  whom  he  could  designate  were  limited 
by  the' statute  (St  1877,  c.  204)  and  by  the  charter  or  certificate  of 
incorporation,  to  his  widow,  his  orphan  children,  and  other  persona 
dependent  upon  him.  The  by-laws  of  the  corporation  provided 
that,  if  he  made  no  designation,  the  amount  should  be  paid  to  hia 
widow,  or,  if  he  left  no  widow,  to  a  guardian  or  trustee  of  his  minor 
children.  At  the  time  of  making  his  application,  in  1878,  he  had  a- 
wife  and  two  minor  children,  daughters.  In  answer  to  the  question, 
"  To  whom  will  you  have  your  death-loss  paid  ?"  he  answered,  "  To 
my  heirs."  Had  this  been  all,  his  meaning  might  have  been  doubt- 
ful It  could  not  have  been  presumed  that  he  intended  to  indude 
heirs  who  could  not  lawfully  be  designated,  nor  that  he  intended  to 
exclude  his  widow,  and  it  might  be  presumed  that  he  had  in  mind 
only  his  wife  and  children,  and  intended  to  designate  them.  But 
it  might  have  been  doubtful  whether  he  intended  to  designate 
them  to  take  as  distributees  under  the  statute  of  distributions,  or  as 
beneficiaries  under  the  charter  and  by-laws  of  the  corporation.  The 
word  *'  heirs,"  used  to  designate  such  beneficiaries,  excluding  one 
class,  mere  dependents,  and  including  the  other  two,  widow  and 
orphan  children,  applies  as  naturally  to  the  classes  as  to  the  indi- 
viduals comprising  them,  and  indicates  the  widow  and  orphan  chil- 
dren quite  as  plainly  as  it  indicates  the  widow  and  surviving 
daughters. 

But  we  think  that  the  answer  to  the  next  question  leaves  no 
doubt  as  to  the  meaning.  The  question  was,  "  State  the  relation* 
ship  of  any  of  the  persons  to  whom  payable,"  and  the  answer  is, 
"  Wife  or  daughters."  The  answer  involved  a  more  particular  de-^ 
scription  of  the  beneficiaries  intended  to  be  designated  than  was. 
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contained  in  the  former  answer;  and  in  thus  designating  them  the 
applicant  separates  the  two  classes  which  he  included  in  the  general 
word  "heirs,"  and  says,  in  substance,  "The  person  or  persons  to 
whom  it  is  payable  are  my  wife  or  my  daughters."  The  answer  is 
short  and  concise,  but  the  meaning  is  sufficiently  plain  that  he  in- 
tended that  the  payment  shpuld  be  to  his  widow,  or,  if  he  left  no 
widow,  to  his  surviving  daughters.  This  is  the  natural  meaning 'of 
the  language,  and  it  is  what  would  be  expected.  If  his  wife  should 
survive  him,  she  would  have  the  care  and  nurture  of  their  minor 
children,  and  she,  and  not  they,  would  be  the  person  to  whom  pay- 
ment was  intended  to  be  made  by  the  statute,  and  by  the  charter 
and  by-laws  of  the  corporation  and  the  payment  to  her  would  be  for 
their  use  as  well  as  for  her. 

The  intention  that  the  money  should  be  divided  between  the 
widow  and  surviving  children  is  not  in  accordance  with  the  purpose 
of  the  association,  or  the  probable  object  of  the  applicant,  and  is 
not  shown  by  the  language  of  the  designation:  See  Hall  vs.  Hall, 
140  Masa,  267,  2  N.  R  Bep.,  700.  If  there  was  any  designation,  it 
was  to  the  widow,  or,  if  there  should  be  no  widow,  to  the  surviving 
daughters.  If  there  was  no  valid  designation,  the  vndow  is  entitled 
to  the  money.  It  is  therefore  unnecessaiy  to  consider  the  several 
objections  presented  to  the  sufficiency  or  validity  of  the  designation. 
In  any  aspect  of  the  case,  the  money  is  to  be  paid  to  the  widow. 
Order  accordingly. 


VOL.  XVI.-47. 
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SUPREME  OOUBT  OP  PENNSYLVANIA. 


Error  to  Common  Pleas  No.  4,  Philaddphia  County. 


MANEELY,  TRUSTEE,  etc, 

KNIGHTS  OP  BIRMINGHAM  OP  PENNSYLVANIA* 

The  charter  of  X.  declared  its  purposes  to  be  "beDefiting  and  aiding  the 
widows.and  orphans  of  deceased  members."  A  by-law  provided  that  the 
benefits  on  the  death  of  a  member  should  be  payable  "to  snch  person  as 
the  deceased  may  have  designated  to  receiye  the  same  as  appears  on  the 
books  of  the  lodge  of  which  he  is  a  member."  A.,  a  member  of  X.,  desig- 
nated his  sister,  B.,  from  whom  he  had  borrowed  money,  as  the  person  to 
whom  the  benefits  were  to  be  paid.  A.  died,  leaving  a  widow  and  minor 
children.  B.  paid  A.'s  dues  during  bis  illness,  up  to  the  time  of  his  death. 
Held,  that  B.  was  entitled  to  the  benefits,  to  the  excluidon  of  A.'s  widow ; 
that,  in  the  absence  of  any  prohibitory  or  restrictive  language  in  the 
charter  denying  to  X.  the  right  to  contract  specially  with  the  member 
for  the  payment  of  benefits  to  persons  other  than  his  widow  or  orphans, 
the  designation  of  B.  was  valid,  and  that  such  contract  was  not  void 
by  reason  of  necessary  implication  from  the  language  of  the  charter. 

Case  stated  between  William  M.  Maneely,  trustee  for  Mary  A- 
Lamon,  and  Eoiights  of  Birmingham  of  Pennsylvania,  as  follows: — 

The  defendant  is  a  corporation  duly  chartered  under  the  act  of 
Assembly  approved  the  twenty-ninth  day  t>f  April,  A.  D.  1874,  and 
the  supplements  and  amendments  thereto.  By  section  5  of  its  char- 
ter, membership  lb  limited  to  master  Masons  in  good  standing  in  the 
fraternity  of  Preomasons. 

The  second  section  of  the  charter  of  the  defendant  is  as  follows  : 
''The  purposes  of  this  corporation  shall  be  the  maintenance  of  a 
society  for  the  purpose  of  benefiting  and  aiding  the  widows  and 

*  Decision  rendered.  March  38, 1887.— From  AUantie  Reporter. 


Digitized  by  LjOOQ IC 


1887.]  ]l^nedy,  Ti'ustee^d^SitVKKnightaqfBirminghamo/PcL.    739 

orphans  of  deceased  member&"  This  object  is  repeated  in  the  first 
article  of  the  constitution.  By  section  1  of  article  19  of  its  constitu- 
tion, it  is  provided  that  the  sum  of  $1,000  "  shall  be  paid  to  such 
person  or  persons  as  the  deceased  may  have  designated  to  receive 
the  same,  as  appears  on  the  books  of  the  lodge  of  which  he  is  a 
member.  If  no  designation  has  been  made,  then  .to  his  widow;  if 
no  widow  surviTes,  then  to  his  child  or  children;  in  default  of  the 
foregoing,  then  to  the  mother  of  the  deceased  or  other  legal  heirs; 
and  in  case  there  is  no  widow,  children,  mother,  or  legal  heirs,  the 
lodge  may  appropriate  towards  the  expenses  of  the  last  sickness  and 
funeral  of  the  deceased  the  amount,  not  to  exceed  the  sum  to  which 
such  recipient  would  have  been  entitled." 

On  October  17,  1878,  Joseph  M.  Maneely  became  a  member  of  the 
corporation,  to  wit,  Kensington  Lodge  No.  5  of  the  Knights  of  Bir- 
mingham of  Pennsylvania,  and  subsequently,  on  July  24,  1884,  he 
died,  being  at  that  time  a  inember  of  the  Masonic  order,  and  of  the 
corporation  defendant,  in  good  standing.  The  said  Joseph  M.  Ma- 
neely, on  the  seventh  day  of  February,  A.  D.  1881,  desiring  to  bor- 
row from  his  sister,  Mary  A.  Lamon  (on  whose  behalf  this  suit  is 
brought  by  her  trustee),  the  said  sum  of  $1,000,  agreed  to  assign  to 
her  as  security  therefor  all  his  estiite,  right,  title,  and  interest  in  and 
to  the  said  sum  of  $1,000,  to  which  his  legal  representatives  would 
become  entitled  upon  his  decease,  from  the  said  corporation  defend- 
ant; and,  for  the  purpose  of  ascertaining  whether  said  security  would 
be  sufficient,  the  said  Mary  A.  Lamon  sent  her  agent  and  trustee, 
the  said  William  H.  Maneely,  to  the  secretary  of  the  said  subordi- 
nate lodge  of  the  corporation  defendant,  one  Ebenezer  Cobb,  to  as- 
certain whether  such  an  assignment  could  be  made  for  her  protec- 
tion, whereupon  the  said  secretary  of  the  said  corporation  defend- 
ant, being  apprised  of  all  the  facts  aforesaid,  and  also  of  the  fact  that 
the  said  Joseph  M.  Maneely  had  then  a  wife  and  children  living, 
answered  the  said  plaintiff  thai  if  the  said  Joheph  M.  Maneely  would 
designate  the  said  Mary  A.  Lamon  as  the  person  entitled  to  receive 
the  said  sum  of  $1,000,  in  accordance  with  article  19  of  the  said  con- 
stitution, then  the  said  benefit  would  be  paid  as  designated  to  the 
said  Mary  A.  Lamon,  whereupon  the  said  Mary  A.  Lamon,  by  the 
said  William  H.  Maneely,  her  trustee,  loaned  to  the  said  Joseph  M. 
Maneely  the  sum  of  $1,000,  and  the  said  Joseph  M.  Maneely,  in  ac- 
cordance with  said  article  19  of  the  constitution,  made  and  executed 
upon  page  8  of  a  book  authorized  by  the  said  corporation  defendant 
for  the  purpose,  the  following  designation,  to  wit: — 
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I,  Joseph  M.  MaDeely,  being  a  member  of  Kensington  Lodge  No.  5  K.  of 
B.t  do  hereby  authorize  and  direct  the  payments  allowed  to  me  by  the  consti- 
tution and  by-laws  of  the  grand  lodge  thereof,  to  be  made  to  William  H.  Ma- 
neely,  trustee  for  Mary  A.  Lamon;  and,  upon  such  payment  being  made,  I, 
for  myself,  my  heirs,  administrators,  and  assigns,  hereby  release  said  grand 
lodge  from  any  liability  or  claim  whatever. 
.  Witness  my  hand  and  seal  this  eighth  day  of  February,  1881. 

Joseph  M.  Maneelt.     [l.  b.] 

Louis  D.  Belair.    [l.  s.] 

Ebenezer  Cobb.      [l.  s.] 

Subsequently  the  said  Joseph  M.  Maneely  became  ill,  and  after  so 
continuing  for  five  months  he  died.  The  said  sum  of  f  1,000,  loaned 
as  aforesaid,  is  still  due  and  owing  to  the  plaintiff  by  the  said  Joseph 
M.  Maneely.  During  the  five  months  mentioned,  in  order  that 
Joseph  M.  Maneely  should  not  fall  in  arrears  in  the  payments  which 
he  was  required  to  make  to  the  /corporation  defendant,  and  in  order 
to  be  entitled  to  the  $1,000  aforesaid  upon  his  decease,  the  said 
Mary  A.  Lamon  paid  his  dues  to  the  St  Paul's  Lodge  No.  481  of  the 
Masonic  fraternity,  of  which  he  was  a  member,  amounting  to  $18,  and 
also  paid  his  dues  and  assessments  to  the  said  subordinate  lodge  of  the 
corporation  defendant  in  the  following  sums,  and  upon  the  following 
dates,  to  wit:  February  21,  1884^  seven  dollars;  March  20,  1884, 
one  dollar;  April  17, 1884,  two  dollars;  May  5, 1884,  one  dollar;  June 
19,  1884,  one  dollar;  July  17,  1884,  one  dollar, — ^whereby  the  said 
Joseph  M.  Maneely  remained  up  to  the  time  of  his  death  a  member 
in  good  standing  of  the  said  corporation  defendant,  and  the  said 
corporation  defendant  upon  his  death  became  bound  to  pay  the 
sum  of  $1,000.  Upon  the  death  of  the  said  Joseph  M.  Maneely,  the 
said  plaintiff  made  demand  of  the  said  corporation  defendant  for  the 
payment  of  the  said  sum  of  $1,000,  in  accordance  with  the  said  des- 
ignation on  its  said  books,  which  payment  was  refused. 

The  said  Joseph  M.  Maneely  left  surviving  him  a  vndow,  CaroUne, 
and  four  minor  children,  to  wit,  Joseph  L.,  aged  16  (bom  of  a  for- 
mer marriage),  Sarah,  aged  12,  Samuel,  aged  10,  and  Martha,  aged 
8,  children  of  said  Caroline;  and  his  said  vndow,  Caroline,  also  made 
demand  of  the  corporation  defendant  for  the  payment  of  the  said 
sum,  claiming  that  as  widow  she  was  entitled  thereto,  notwithstand- 
ing said  designation,  which  payment  was  also  refused.  Defendant 
is,  however,  ready  and  vnlling  to  pay  the  said  sum  of  the  person 
legally  entitled  to  receive  the  same.  If,  upon  these  facts,  the  court 
be  of  opinion  that  the  said  plaintiff  is  entitied  in  law  to  receive  the 
said  sum,  then  judgment  to  be  entered  in  favor  of  the  plaintiff,  as 
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against  the  corporation  defendant,  in  the  amount  of  $1,000,  with  in- 
terest from  the  twenty-fourth  day  of  July,  1884;  but  if  the  court 
should  be  of  opinion  that  the  said  plaintiff  is  not  entitled  to  receive 
said  sum,  and  that  the  said  Caroline  Maneely  is  entitled  to  receive 
same,  then  judgment  to  be  entered  in  favor  of  the  said  Caroline  Ma- 
neely against  the  corporation  defendant,  for  the  said  sum,  with  in- 
terest as  aforesaid. 

The  court  entered  judgment  for  the  defendant  on  the  ground  that 
under  the  charter  the  widow  and  orphans  were  entitled  to  the  bene- 
fits as  against  the  assignee  of  deceased  members,  and  that,  as  the 
widow  was  not  a  party  to  the  suit,  judgment  could  not  be  entered 
fbr  her,  whereupon  plaintiff  took  this  writ    ' 

Ellis  Ames  Ballabd  and  Burus  R  SHAPLEy,/or  Plaintiff  in  Error. 

A  member  of  the  Knights  of  Birmingham  may  by  a  designation, 
under  the  constitution,  of  one  not  the  widow,  deprive  the  latter  of 
the  death-benefit  which  would  otherwise  belong  to  her:  Suppleevs. 
Knights  of  Birmingham,  18  Wkly.  Notes  Cas.,  280. 

John  S.  McKinlat,/<^  Defendant  in  Error. 

We  submit  that  some  provision  should  be  made,  in  disposing 
of  this  suit,  to  carry  out,  if  possible,  the  intent  of  the  parties  to  the 
case  stated,  so  as  to  free  us  from  embarrassment  of  further  litiga- 
tion. 

Greek,  J. 

It  is  not,  and  of  course  cannot  be,  questioned  that  under  the  nine- 
teenth article  of  the  defendant's  constitution,  the  contract  in  que&h 
tion  in  this  case  imposed  a  legal  obligation  upon  the  defendant  to 
pay  the  money  in  controversy  to  the  present  plaintiff.  The  contract 
was  made  and  performed  by  the  deceased  and  this  plaintiff  in  strict 
conformity  with  all  the  requirements  of  the  constitution  and  by-laws 
of  the  defendant,  and  the  defendant  is  willing  to  pay  the  money 
called  for  by  the  contract,  but  wishes  to  be  protected  against  a 
possible  wrong  payment,  and  for  tliat  purpose  only  makes  defense. 
The  learned  court  below  was  of  opinion  that  there  was  a  fatal  con- 
flict between  the  charter  and  the  constitution  in  respect  of  the  per- 
sons who  may  receive  benefits  from  the  defendant  company,  and  for 
that  reason  alone  refused  judgment  to  the  plaintiff.  The  second 
section  of  the  charter  upon  which  this  conclusion  is  based  is  in  the 
following  words:  "The  purposes  of  this  corporation  shall  be  the 
maintenance  of  a  society  for  the  purpose  of  benefiting  and  aiding 
the  widows  and  orphans  of  deceased  members." 
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Construing  these  words,  the  learned  court  below  hel< 
not  within  tiie  power  of  the  defendant  to  stipulate  for 
of  the  benefits  to  anj  person  other  than  the  widow  and 
might  be  designated  as  the  recipient  by  the  deceased 
19  of  the  constitution.  We  think  this  is  too  narrow  ai 
view  to  take  of  the  second  section  of  the  charter  q 
While  it  is  true  that  the  general  purpose  of  the  corpoi 
stated  to  be  the  maintenance  of  a  society  for  benefitin 
widows  and  orphans  of  deceased  members,  it  must  be 
this  is  only  the  statement  of  a  general  purpose.  It  is 
cital  of  an  object  sought  to  be  accomplished,  and  whid 
;|i  accomplished  in  the  great  majority  of  cases,  even  i 

■L I T 1  ceptional  cases  the  benefits  may,  by  special  contract,  be 

**  ■  persons  than  the  widow  or  orphans.     There  is  no  proh 

•■**    "i^  strictive  language  excluding  from  the  powers  of  the  co 

^  .. '  right  to  contract  specially  with  the  member  for  the  paym 

^  to  other  persons  than  his  widow  or  orphans.  Nor  is  such 

»  .  be  held  void  by  reason  of  any  necessary  implication  f 

•  guage  of  the  charter;  for  the  widow  and  orphans  i 

benefited,  and  in  many  ways,  by  a  contract  design 

beneficiary;   as,   for  instance,  if  the  member,  in  hie 

•  siring  to  estabHsh  a  home  for  his  wife  and  childre 

•  might  hold  after  his  death,  borrowed  money  for  that 

•  so  used  it,  and  to  secure  the  loan  designated  the  lende 

ficiary  of  his  membership.     Certainly  his  widow  and  o 

\  be  most  materially  benefited  by  such  an  arrangemeni 

I  ing  a  home,  he  met  with  disaster,  and  was  about  to  los 

cial  sale,  and  should  have  retained  it  by  a  similiar 

widow  and  orphans  would  be  thereby  benefited.    Or  if 

.^^  ^ .  erty  and  also  debts,  but  not  to  the  point  of  insolvency, 

«i«^'*      ^.  row  money  by  means  of  a  membership  with  such  an  as 

■■  '^'  **•  he  should  become  a  member  for  that  very  purpose, 

possibly  also  paying  the  dues,  and  he  could  to  that  ex 

his  indebtedness  during  his  life,  and  thus  leave  that  n 

his  property  to  his  widow  and  orphans,  undoubtedly  t 

||ili<  thereby  benefited.     Or  he  might  borrow  the  money,  a 

^^Hj^^  rectly  to  his  wife  or  children  during  his  life,  pledging 

^^^^HL^  ship  to  the  lender  as  above,  and  then  also  they  woul 

^^^^^^HMl^  full  advantage  of  the  transaction  without  waiting   ui 

^^^  Many  more  illustrations  of  a  similiar  character  might  € 

gested,  but  it  is  unnecessary.     They  all  prove  the  sam 
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to  wit:  That  it  is  entirely  possible  to  benefit  the  widow  or  orphans 
by  means  of  such  a  membership,  though  neither  of  them  is  the  de- 
signated beneficiary,  and  hence  there  is  no  necessary  conflict  be- 
tween the  second  section  of  the  charter  and  the  nineteenth  article  of 
the  constitution.  But,  again,  the  member  may  be  unmarried,  or  he 
may  have  become  a  widower,  and  without  children  during  his  life, 
though  at  the  time  his  membership  commenced  he  may  have  had 
both  a  wife  and  children.  Surely,  in  such  a  case,  it  would  not  be 
contended  that  the  company  would  resist  payment  if  the  action  were 
brought  by  an  administrator,  even  though  the  money  was  needed 
only  for  the  payment  of  debts,  or  if  brought  by  a  designated  benefici- 
ary who  had  loaned  money  on  the  faith  of  the  membership. 

Further  discussion  does  not  seem  to  be  required.  We  are  of 
opinion  the  plaintiff  is  entitled  to  judgment  on  the  case  stated. 
Judgment  reversed,  and  judgment  is  now  entered  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for  the  sum  of  $1,000,  with  in- 
terest from  the  twenty -fourth  day  of  July,  A.  D.  1884,  and  costs. 
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SUPEEME   COURT  OF  MICHIGAN. 


CLEAVER 

TRADERS'  mS.  CO.*  J 

A  company  has  the  right  to  limit  in  any  way  the  power  of  its  agent«  and 
make  "such  limitation  a  part  of  the  contract  with  the  insured. 

Where  the  policy  provided  that  it  should  be  void  in  case  of  other  insurance 
without  consent,  and  that  the  agent  had  no  power  to  waive  or  modify  any 
of  its  provisions  nor  to  revive  the  contract  in  case  it  became  void  by 
a  breacli  of  any  conditions,  a  representation  of  the  agent  that  it  will  be 
all  right  will  not  avoid  a  forfeiture  when  other  insurance  is  procured 
without  the  required  consent. 

T.  W.  Atwood,  for  Plaintiff. 

NoBBis  &  Uhl,  for  Defendant  and  Appellanta. 

Morse,  J. 

The  plaintiff  brought  suit  to  recover  the  amount  of  a  policy  of 
insurance  issued  by  the  defendant  The  policy  was  issued  on  the 
ninth  day  of  February,  1884,  and  expired  February  9, 1885.  The 
property  covered  by  the  policy  was  destroyed  by  fire,  December  27, 
1884.  Proofs  of  loss  were  furnished,  about  which  no  question  is 
made.  November  14,  1884,  additional  insurance  was  placed  on  the 
property  covered  by  defendant's  policy,  in  the  sum  of  $2,000,  in  the 
Michigan  Millers'  Mutual  Fire  Insurance  Company  of  Lansing, 
Michigan.  The  policy  in  suit  provides  that,  if  the  insured  shall 
procure  any  other  or  further  insurance  upon  the  property  insured, 
without  the  consent  of  the  company  written  upon  the  policy,  the 
policy  shall  become  void.    The  consent  of  the  company  to  the  taking 

*  Dedaion  rendered,  April  21, 1887. 
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of  the  additional  insurance  in  the  Lansing  Company  was  not  indorsed 
upon  the  policy. 

Upon  the  trial  in  the  circuit  court  for  the  county  of  Tuscola,  the 
circuit  judge  directed  a  verdict  for  the  plaintiff  in  the  sum  of 
$2J97.16.     This  direction  is  assigned  as  error. 

After  the  argument  of  counsel  in  the  court  below,  it  is  stated  in 
the  bill  of  exceptions  that  the  counsel  for  defendant  "  consented,  for 
the  purpose  of  raising  the  said  questions  as  to  the  validity  of 
such  clauses,  that  plaintiff's  (Cleaver's)  testimony  be  regarded  as 
correct." 

The  clauses  referred  to  were  the  one  already  noticed,  as  to  the 
taking  of  additional  insurance,  and  the  following:  "It  is  further 
understood,  an^  made  part  of  the  contract,  that  the  agent  of  this 
company  has  no  authority  to  waive,  modify,  or  strike  from  the  policy 
any  of  its  printed  conditions,  *  *  *  nor,  in  case  this  policy  shall 
become  void  by  reason  of  the  violation  of  any  of  its  conditions,  *  *  * 
has  the  agent  power  to  revive  the  same.  And  it  is  hereby  mutually 
understood  and  agreed,  by  and  between  this  company  and  the 
assured,  that  this  policy  is  made  and  accepted  upon  and  with  refer- 
ence to  the  foregoing  terms  and  conditions,  all  of  which  are  hereby 
declared  to  be  a  part  of  this  contract,  and  are  to  be  used  and  re- 
sorted to  in  order  to  determine  the  lights  and  obligations  of  the 
parties  hereto  in  all  cases  not  herein  otherwise  specially  provided  for 
in  writing." 

The  plaintiff  claims  that  because  of  the  action  of  defendant's 
agent,  Mr.  Quinn,  with  reference  to  his  proctuing  the  additional 
insurance,  the  defendant  is  estopped  from  setting  up  the  defense  of 
additional  insurance  in  this  case.  The  substance  of  the  plaintiff's 
testimony  in  regard  to  Quinn's  action  in  the  premises  is  this:  When 
an  application  was  sent  by  the  Lansing  Company  to  him  to  be  filled 
out,  he  took  it  to  Quinn,  and  told  him  that  he  was  calculating  to 
take  out  $2,000  insurance  in  that  company,  and  asked  him  if  it  would 
be  all  right  with  Qyinn's  company,  and  Quinn  said  it  would,  the 
property  being  amply  worth  the  amount  of  both  insurances;  and 
thereupon  Quinn  helped  him  fill  out  the  application,  and  Cleaver 
sent  it  on  to  Lansing.  Quinn  also  looked  at  his  books,  and  said  the 
insurance  was  not  yet  out  in  his  compan^^  and  asked  Cleaver  if  he 
calculated  to  drop  it;  and  Cleaver  answered, "  No;"  and  told  him  that 
he  would  make  arrangements  to  have  another  policy  issued  when 
that  expired.  Quinn  also  asked  him  why,  if  he  was  going  to  take 
more  insurance,  he  did  not  take  it  in  the  defendant  company,  and 
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Cleaver  replied  that  he  could  get  it  for  a  less  per  cent  in  the  Lansing 
Company.  After  plaintiff  received  his  policy  in  the  Lansing  Com- 
pany, he  informed  Quinn  that  he  had  procured  the  same.  Quinn 
replied,  "  All  right,"  and  passed  on,  without  any  further  conversa- 
tion. Cleaver  also  states  that  he  obtained  the  additional  insurance, 
relying  upon  the  statement  of  Quinn  that  it  would  made  no  differ- 
ence with  his  insurance  in  the  defendant's  company.  It  also 
appeared  that  Qoinn  was  an  attorney  at  law,  and  before  this  had 
done  some  legal  business  for  Cleaver.  Plaintiff^  however,  denies 
that,  in  this  instance,  he  went  to  Quinn  as  a  lawyer  to  get  advice 
and  assistance  in  filling  out  the  application.  He  testifies  he  called 
upon  him  to  talk  with  him  about  the  getting  of  additional  insurance, 
and  because  he  did  not  wish  to  put  such  additional  insurance 
upon  the  property  unless  it  would  be  satisfactory  to  the  defendant 
company. 

The  counsel  for  defendant  contend  that  this  case  is  not  governed 
by  Westchester  Fire  Ins.  Co.  vs.  Earle  (33  Mich.,  143),  because  of  the 
clause  in  the  policy  providing  that  the  agent  of  the  company  ''  has 
no  authority  to  waive,  modify,  or  strike  from  the  poHcy  any  of  its 
printed  conditions."  It  is  insisted  that,  if  the  conduct  of  Quinn  is 
held  to  operate  as  a  waiver,  a  new  contract  is  constructed  for  the 
parties  by  judicial  creation,  in  direct  antagonism  to  the  express 
agreement  of  the  insured  and  insurer  in  the  poHcy  of  insurance 
upon  which  plaintiff  is  seeking  to  recover. 

In  Westchester  Fire  In&  Co.  vs.  Earle  it  is  stated,  in  the  opinion 
of  Mr.  Justice  Campbell,  at  page  153,  that  "  the  powers  of  Atwater 
[the  agent]  in  the  present  case  do  not  appear  to  be  restricted  in  any 
way;"  and  in  none  of  the  other  cases  decided  in  this  court,  and 
relied  upon  by  plaintiff's  counsel,  can  I  find  any  mention  of  any 
clause  in  the  policies  prohibiting  the  agent  from  waiving  this  condi- 
tion as  to  additional  insurance.  See  Pennsylvania  Fire  Ins.  Co.  v& 
Kittle,  39  Mich.,  51;  Kitchen  vs.  Hartford  Fire  Ins.  Co.,  23  N.  W. 
Bep.,  616;  Carpenter  vs.  Continental  Ins.  Co.,  28  N.  W.  Rep.,  749. 

It  has  been  held  by  this  court  (New  York  Cent  Ins.  Co.  vs.  Wat- 
son, 23  Mich.,  486)  iliat  additional  insurance,  obtained  without  the 
written  consent  stipulated  in  the  policy,  rendered  such  policy  abso- 
lutely void  upon  the  procuring  of  such  additional  insurancie;  and 
that  the  first  policy  could  not  be  revived  by  anything  short  of  a  new 
contract,  or  such  conduct  as,  by  misleading  the  insured  to  his 
prejudice,  would  operate  as  an  estoppeL 
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It  is  claimed  here  that  the  action  of  the  agent  was  the  action  of 
the  company,  and  that  such  action  created  an  estoppel.  But  it  is 
not  shown  that  the  agent  had  any  authority  to  indorse  upon  the 
policy  the  writen  consent  to  additional  insurance,  or  to  waive  in  any 
T^ay  the  provisions  of  the  policy.  On  the  contrary,  the  policy  deliv- 
ered to  the  insured  expressly  states  that  such  agent  **  has  no  author- 
ity to  waive,  modify,  or  strike  from  the  policy  any  of  its  printed  con- 
ditions, *  *  *  nor,  in  case  this  policy  shall  become  void  by  reason 
of  the  violation  of  any  of  its  conditions,  *  *  ♦  has  the  agent  power 
to  revive  the  same."  And  it  also  appears  by  the  testimony  of  the 
agent,  Mr.  Quinn,  who  was  sworn  as  a  witness  on  behalf  of  plaintiff, 
that  he  had  no  authority  to  consent  to  additional  insurance,  but, 
when  application  was  made  for  such  consent,  it  was  his  duty  to  notify 
the  company,  which  he  did  not  do  in  this  case. 

It  is  not  shown  that  the  company  had  any  notice  of  the  action  of 
the  agent  in  filling  out  the  application  for  additional  insurance,  or 
his  remark  to  Cleaver  that  such  insurance  would  be  all  right,  and 
make  no  difference  with  the  insurance  in  defendent  company.  Nor 
is  it  claimed  that  the  defendant  received  any  premium  for  insur- 
ance, after  the  obtaining  by  plaintiff  of  the  additional  insurance,  or 
did  any  act  recognizing  the  existence  or  validity  of  the  contract 
either  before  or  after  the  fire.  The  case  is  not,  therefore,  ruled  by 
Carpenter  vs.  Continental  Fire  Ins.  Co.,  28  N.  W.  Bep.,  749,  and 
cases  there  cited. 

It  cannot  be  said,  as  in  the  case  of  Kitchen  vs.  Hartford  Firo  Ins. 
Co.  (23  N.  W.  Bep.,  616),  that  the  insured  relied  upon  the  state- 
ments of  the  agent  as  authoiizing  him  to  procure  the  additional  in- 
surance. In  that  case  Kitchen  had  a  right  to  rely  upon  the  repre- 
sentations of  the  agent,  as  there  was  ''no  evidence  that  any 
restriction  upon  his  authority  as  agent  was  brought  to  the  knowl- 
edge of  plaintiff,  or  others  dealing  with  him.  But  in  the  case  at  bar 
the  plaintiff  may  be  presumed  to  have  had  knowledge  of  the  restric- 
tions placed  upon  the  agent  by  the  terms  of  the  policy  he  received, 
and  the  want  of  authority  expressly  appearing  in  its  conditions  was 
sufficient  notice  to  him  that  he  could  not  bind  the  company  by  a 
parol  acquiescence  in  the  taking  of  additional  insurance. 

If  the  agent,  under  the  circumstances  of  this  case,  by  filling  out 
the  application  for  the  Lansing  insurance,  and  saying  it  was  all 
right,  can  estop  the  defendant  company  from  raising  and  enforcing 
this  defense,  then  the  clauses  prohibiting  the  agent  from  waiving 
the  conditions  of  the  policy,  or  from  reviving  it  after  it  has  become 


Digitized  by 


Google 


748  Report  of  Dedstons.  [Sepf.^ 

null  and  void,  are  rendered  entirely  useless  and  nugatory.  It  can- 
not  be  successfully  maintained  but  that  the  company  has  the  right 
and  power  to  restrict,  as  it  may  choose,  the  powers  and  duties  of  its 
agents,  and,  when  the  authority  is  expressly  limited  and  restricted 
by  the  policy  which  the  insured  receives,  there  can  be  no  good  rea- 
son, either  in  law  or  equity,  why  such  limitations  and  restrictions 
shall  not  be  considered  as  known  to  the  insured,  and  binding  upon 
him.  This  is  not  a  case  where  the  insured  had  a  right  to  rely  upon 
the  action  of  the  agent,  or  to  presume  that  his  action  was  known 
to  the  company,  and  ratified  by  them,  as  in  Security  Ins.  Co.  vs. 
Fay,  22  Mich.,  467.  The  policy  received  by  Cleaver  distinctly 
pointed  out  the  way  to  procure  additional  insurance  without  void- 
ing the  first  insurance,  and  expressly  prohibited  the  agent  from 
waiving  or  altering  or  modifying  the  process  of  obtaining  further 
insurance. 

The  fact  that  the  plaintiff  may  not  have  read  the  printed  condi- 
tions of  his  policy,  and  relied,  in  ignorance  of  them,  upon  the 
implied  or  assumed  powers  of  the  agent,  cannot  help  hiuL  It  was 
his  business  to  know  what  his  contract  of  insurance  was,  and  there 
can  be  no  difference  in  this  respect  between  an  insurance  policy  and 
any  other  contract.  In  the  absence  of  any  fraud  in  the  making  of 
the  same,  and  none  is  claimed  in  this  case,  the  insured  must  be  held 
to  knowledge  of  the  conditions  of  his  poHcy,  as  he  would  be  in  the 
case  of  any  other  contract  or  agreement  When  the  policy  of  in- 
surance, as  in  this  case,  contains  an  express  limitation  upon  the 
power  of  the  agent,  such  agent  has  no  legal  right  to  contract  as 
agent  of  the  company  with  the  insured,  so  as  to  change  the  condi- 
tions of  the  policy,  or  to  dispense  with  the  performance  of  any 
essential  requisite  contained  therein,  either  by  parol  or  writing; 
and  the  holder  of  the  policy  is  estopped,  by  accepting  the  policy, 
from  setting  up  or  relying  upon  powers  in  the  agent  in  opposition 
to  limitations  and  restrictions  in  the  policy:  Meserau  vs.  Phoenix 
Mut  Life  Ins.  Co.,  66  N.  Y.,  274;  Catoir  vs.  American  Life  Ins.  & 
Trust  Co.,  33  N.  J.,  487. 

The  circuit  judge,  as  the  case  stood  in  the  court  below,  should 
have  directed  a  verdict  in  favor  of  the  defendant. 

The  judgment  of  the  lower  court  is  therefore  reversed,  and  a. 
new  trial  granted,  with  costs  of  this  court  to  defendant 

The  other  Justices  concurred. 
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COUKT  OF  APPEALS  OF  KENTUCKY. 


BANE 


vs. 


TRAVELERS  INS.  CO.* 

An  accident  policy  was  issued  for  t)ie  term  of  twelve  months.  An  order  on 
the  employer  of  insured  was  given  for  the  premium,  payable  in  four  monthly 
installments,  to  be  deducted  from  wages  earned  in  January,  February, 
March,  and  April.  The  order  was  not  accepted  by  the  employer,  but  the 
tirst  two  installments  were  paid  by  the  employer.  During  the  two  mouths 
following  the  insured  earned  no  waees,  and  the  instiulments  were  uot 
paid.  But  during  the  following  month  he  had  earned  more  than  enough  to 
pay  them  when  an  accident  occurred.  The  policy  provided  that  the  in- 
stallments should  apply  to  successive  periods  of  two,  two,  three,  and  live 
months  each,  and  that  there  should  1>e  no  liability  for  any  period  during 
which  an  installment  should  be  unpaid.  The  company  did  not  demuucl 
payment  of  the  balance  of  the  order,  nor  notify  the  insured  that  it  was  un- 
paid and  the  policy  at  an  end,  nor  did  it  return  to  him  the  order. 

Jleldf  That  these  things  were  not  required  of  the  company,  the  policy  ceased 
according  to  its  terms  upon  non-payment.  The  employer  could  only  have 
paid  out  of  wages  earned  later  at  its  peril. 

Held,  That  there  could  be  no  recovery. 

S.  B.  ToNEY,  and  Brown,  Humphrey  &  Davie,  for  AppellanL 
James  S.  PiRTLE,/or  Appellee. 

HOYT,  J. 

The  portions  of  the  accident  policy  issued  on  the  tenth  day  of 
January,  1883,  by  the  appellee,  the  Travelers  Insurance  Company, 
upon  the  life  of  Patrick  Bane,  which  are  material  to  the  considera- 
tion of  this  case,  read  thus: — 

"  The  Travelers  Insurance  Company  of  Hartford,  Conn.,  in  con- 
sideration of  the  warranties  made  in  the  application  for  this  policy, 
and  of  an  order  on  the  Texas  Pacific  Bailway  Company  for  the  sum 
of  twenty  dollars,  payable  by  installments  in  accordance  with  said 

*  Dtoicinn  r«nd«red,  Jime  %  1887. 
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order,  does  hereby  insure  Patrick  Bane  in  the  prin<)ipal  sum  of  two 
thousand  dollars  for  the  term  of  twelve  months,  commencing  at  12 
o'clock  noon  on  the  day  and  date  of  this  policy;  the  said  sum  to  b» 
paid  to  Mark  Bane,  if  surriving:  *  *  *  provided  always,  that, 
in  the  event  of  any  claim  for  injury  to  the  insured  before  the  act- 
ual  payment  of  the  first  instaUment  under  the  aforesaid  order,  then 
from  any  amount  found  to  be  justly  due  by  reason  of  said  injury 
may  be  deducted  the  sum  of  all  the  installments  called  for  by  said 
order,  whereupon  the  order  shall  be  canceled,  and  the  premiums  for 
the  full  term  of  this  policy  receipted  for  as  fully  paid;  but,  if  the 
sum  found  to  be  due  under  said  claim  shall  be  less  than  the  unpaid- 
installments  covered  by  said  order,  then  the  sum  adjudged  to  be 
due  to  insured  shall  be  credited  on  account  of  the  installments  due 
or  to  become  due  under  said  order.  It  being  expressly  understood 
and  agreed  that  the  first,  second,  third,  and  fourth  installments 
specified  in  the  aforesaid  order  shall  apply  only  to  the  payment  of 
premiums  for  the  first,  second,  third,  and  fourth  insurance  periods 
of  two,  two,  three,  and  five  months  each,  and  in  the  order  named. 
It  is  also  agreed  that  there  shall  be  no  liability  under  this  pohcy  for 
any  claim'  by  reason  of  personal  injuries,  as  aforesaid,  occurring  in 
either  of  the  said  insurance  periods  for  which  the  respective  install* 
ments  of  premiums  shall  not  have  been  actually  paid,  except  as 
herein  provided  for  delay  in  payment  of  the  first  installment  as  the 
premium  for  the  first  insurance  period.  *  *  *  if  the  company 
shall  so  elect,  this  policy  may  be  canceled  at  any  time,  by  refunding 
to  the  insured  the  premium  paid  by  him,  less  a  pro-rata  part  thereof 
for  the  time  said  policy  has  been  in  force." 
This  is  the  order  referred  to  in  the  policy: — 

Patmastsb's  Order  for  |20. 
To  the  Texas  Pacific  Railway  CompaDy :  Please  pay  to  the  Travelers  In- 
surance Company  of  Hartford,  Conn.,  or  its  authorized  agent,  the  sum  of 
twenty  dollars,  by  installments  as  follows  :  First  installment,  five  dollars, 
to  be  paid  and  deducted  from  my  wages  for  the  mouth  of  January,  188J ;  sec- 
ond installment,  five  dollars,  to  be  paid  and  deducted  from  my  wages  for  the 
month  of  February,  18S3 ;  third  installment,  five  dollars,  to  be  paid  and  de- 
ducted from  my  wages  for  the  month  of  March,  1883 ;  fourth  installment,  five 
dollars,  to  be  paid  and  deducted  firom  my  wages  for  the  month  of  April,  1883 
— the  first  installment  being  the  premium  for  two  months,  the  first  insurance 
period  under  a  policy  of  insurance  issued  to  me  by  said  company,  and  bearing 
even  date  and  number  herewith ;  the  second  installment  being  the  premimu 
for  two  months,  the  second  insurance  period  under  said  policy ;  the  third  in- 
stallment being  the  premium  for  three  months,  the  third  insurance  period 
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under  said  policy;  and  the  fonrth  installment  being  the  premium  for  five 
months,  the  fourth  insurance  period  under  said  policy,— all  in  accordance 
with  the  provisions  and  conditions  of  said  policy  and  my  application  for  the 
same.  [Signed]  Patrick  Bane. 

The  policy  was  deliyered  to  the  insured,  and  the  order  to  the  in- 
surance company.  The  insured  worked  for  the  railway  company 
during  January  and  Februar}%  1883,  but  not  during  March  and 
Api41  following.  He  resumed  work  for  it  on  May  1,  aud  was  killed 
on  May  28,  1883.  The  order  was  neyer  accepted  by  the  railway 
company,  but  was  left  with  it  by  the  insurance  company.  The  in- 
stallments from  the  January  and  February  wages  were  paid  to  the 
appellee  by  the  railway  company ;  but  those  for  March  and  April 
were  not  paid,  as  the  insured  earned  nothing  during  those  months. 
On  the  tenth  day  of  May,  however,  there  was  more  than  $10  due 
him  from  the  railway  company,  and  at  his  death  the  sum  of  $47.70. 
all  earned  during  the  month  of  May,  1883.  The  insurance  com- 
pany never  demanded  payment  of  the  balance  of  the  order  of  the 
railway  company,  and  never  notified  the  insured  of  its  non-payment, 
or  that  the  contract  of  insurance  was  at  an  end,  and  never  returned 
the  order  to  him,  or  offered  to  do  so. 

The  insurance  company  contends  that,  by  the  terms  of  the  con- 
tract, the  several  payments  were  to  pay  for  insurance  in  several 
periods, — thus  the  first  payment  for  two  months,  or  from  January 
10th  to  March  10th;  the  second  payment  for  two  months,  or  from 
the  last-named  date  to  May  10th, — hut  that,  if  the  third  payment 
was  not  in  fact  made,  then  the  insurance  ceased  at  the  end  of  the 
second  period;  in  short,  that  the  insurance  was  on  the  installment 
plan,  and  that  the  failure  to  pay  the  installment  ipso  facto  worked 
an  end  of  the  contract. 

The  beneficiary  under  the  policy  says,  however,  that,  by  a  fair 
construction  of  the  contract,  the  period  of  insuran(;e  was  12  months; 
that  in  consideration  of  it,  the  insiu-ed  gave  the  order  for  $20 ;  that 
the  provision  in  it  as  to  how  it  was  to  be  paid  was  merely  directory, 
and  but  an  indication  to  the  drawee  as  to  how  he  was  to  re-im burse 
himself;  and  that  it  was  an  executed  contract  of  insurance  for  a 
year.  Moreover,  if  the  order  was  not  a  bill  of  exchange,  by  reason 
of  being  payable  out  of  a  particular  fund,  that  yet  it  was  binding 
on  the  drawer  as  a  common-law  order,  because,  prima  facie,  it  im- 
ported an  indebtedness  by  him  to  the  insurance  company;  and  as 
it  neither  returned  the  order  to  him,  nor  notified  him  of  its  non-pay- 
ment, nor  that  it  elected,  in  consequence  thereof,  to  consider  the 
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contract  at  an  end,  there  was  a  waiver  of  any  forfeiture  or  right  oi 
forfeiture  upon  the  part  of  the  company,  even  i^  under  the  contract, 
it  had  this  right. 

In  considering  this  question,  the  character  of  accident  insurant 
must  be  borne  in  mind,  and  that  the  policy  is  a  peculiar  one.      "C^' 
doubtedly,  the  rights  of  the  parties  should  be  reciprocal  The  insur- 
ance company  should  not  be  allowed  to  occupy  such  a  legal  atfdtade 
that  it  can  say,  in  case  the  insured  lives,  "  You  owe  this  order;"  but  in 
case  of  his  death,  that  ''  the  insurance  has  expired  by  reason  of  i^ 
non-payment."    The  manifest  injustice  of  such  an  advantage  has  \^ 
to  the  adopion  of  the  rule  in  this  State  that  where  an  insurance  com- 
pany has  taken  the  personal  obligation  of  the  insured  to  pay  »  V^ 
mium  at  a  particular  time,  on  pain  of  forfeiture,  the  right  to  ray 
upon  a  forfeiture  is  waived,  by    retaining    the    obligation     sf^^ 
maturity,  without  notice  to  the  insured  of  an  intention  to  coxisi^^ 
the  policy  void. 

Here,  however,  the  policy  and  the  order  constitute  one  con^r*^ 
and  there  is  no  conflict  between  them.  The  order  was  to  be  p*i**  ^ 
installments  by  the  employer,  out  of  the  wages  of  the  employ^  ^ 
specified  months.  They  were  not  earned  when  the  order  was  gi^^^ 
and  the  assignment  could  not  operate  until  the  insured  wa^  eui^^^ 
to  the  money.  It  was  not  an  assignment  of  twenty  dollars  ix^  "^ 
paid  out  of  any  money  that  might  become  due  to  the  insured,  *^^ 
only  five  dollars  out  of  his  wages  for  each  of  four  specified  moxitW 
during  two  of  which  he  earned  nothing.  Undoubtedly,  the  dr^'^^ 
in  the  order  had  no  right  to  pay  the  balance  due  upon  the  ordez'  ow 
of  the  May  wages.  The  assignment  did  not  embrace  them,  and  Btich 
payment,  if  made,  would  have  been  at  his  peiiL  If  made,  a^^  " 
subsequently  appeared  that  the  insured  had  assigned  his  May  '^^^'S^ 
to  another  party,  such  party  could  have  compelled  payment  ^roiff 
the  employer,  because  the  transfer  to  the  insurance  company  ^^  ^^ 
specific  wages. 

It  therefore  makes  no  difference  that,  when  the  second  period  oi 
insurance  expired,  the  insured  had  a  sufficient  amount  of  ^^^ 
owing  to  him  by  the  railway  company  for  the  month  of  May  ^  ^^^ 
paid  the  balance  of  the  premium,  or  that  this  continued  to  ^  "^f 
case  until  his  death.     The  only  real  question,  it  seems  to  '**>  J** 
whether  the  insurance  company  was  required  to  return  to  *^®  ^' 
sured  the  order,  and  notify  him  that  the  contract  of  insurax^^^  ^^'^ 
at  an  end,  upon  penl,  if  it  did  not  do  so,  that  it  should  opera*^  *® 
continuation  of  the  contract. 
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By  the  express  terms  of  the  contract  the  insurance  was  to  cease 
at  the  end  of  the  second  period  if  the  premium  for  the  third  period 
was  not  paid.  It  is  evident  that  the  parties  to  the  contract  looked 
alone  to  the  wages  that  were  expected  to  become  due  from  the  rail- 
way company  for  the  payment  of  the  premium.  It  is  unreasonable 
to  suppose  that  the  credit  would  otherwise  have  been  given  by  the 
insurance  company.  Bailroad  employes,  as  a  general  thing,  are 
transitory  persons,  and  it  would  be  destructive  of  the  accident  insur- 
ance business  as  to  them  if  by  the  mere  giving  of  an  order  to  the  in- 
surer, to  be  paid  out  of  a  fund  to  be  earned  by  them  in  the  future, 
they  could  compel  the  insurer  to  carry  the  insurance,  although  they 
should  fail  to  work,  because  they  might  not  be  hunted  up  and  the 
order  returned.  \  - 

In  this  instance  the  insured  knew  that  he  had  not  earned  the 
wages  which  he  had  assigned  in  order  to  continue  the  policy.  If  he 
had  lived,  and  the  insurance  company  had  attempted  to  collect  the 
balance  of  the  order  out  of  his  May  wages,  could  he  not  have  claimed 
successfully  that  he  did  not  transfer  them,  and  that  he  had  chosen 
to  let  the  policy  lapse  ?  He  knew  that  the  expected  fund  had  not 
been  earned;  iliat  by  the  express  condition  of  the  policy  its  contin- 
uation depended  upon  payment  in  that  way.  The  right  of  election 
was  with  him,  and  not  with  the  company,  under  such  circumstances. 
It  was  his  duty,  if  he  desired  to  continue  the  policy,  to  have  paid  the 
installments,  and  his  failure  to  do  so  terminated  the  liability  of  the 
company. 

It  is  really  a  misnomer  to  say  that  the  policy  in  this  instance  was 
forfeited  by  the  non-payment  of  the  premium.  The  insurance,  by 
the  express  terms  of  the  policy,  ceased  because  of  such  non-payment. 
The  payment  of  the  premium  was  a  condition  precedent  to  the  con- 
tinuation of  the  risk,  and  even  a  court  of  equity  will  not  interfere  to 
release  one  from  the  consequences  of  such  a  failure.  The  order  in 
this  case,  in  view  of  the  circumstances,  did  not  bind  the  drawee 
personally,  and  with  the  cessation  of  the  policy  the  entire  contract 
was  at  an  end. 

The  case  of  Lyon  vs.  Travelers'  Ina  Co.  (56  Mich.,  145;  20  N.  W. 
Bep.,  829)  differs  from  this  one  in  the  controlling  circumstance  that 
there  the  insured  had  earned  the  wages  out  of  which  the  premiiun 
was  thus  to  be  paid,  thus  providing  for  its  payment;  and  they  were 
in  fact  owing  by  the  employer,  and  subject  to  the  control  of  the  in- 
sured.    Judgment  affirmed. 

▼OL.  XyL-48. 
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UNITED  STATES  CIKCUIT  COURT. 

WESTERN  DISTJBaCT  OF  TENNESSEE. 


WIGGIN 

V8. 

KNIGHTS  OF  PTTHIAS.*| 

The  practice  or  interpretation  of  its  rules  by  a  benevolent  association  will  not 
alter  the  real  meaning  of  the  words  used  to  express  them  when  not  Ambig- 
uous. 

Where  the  constitution  of  such  a  society  provides  that  a  benefit-certificate  is 
not  forfeitable  until  payment  is  six  months  in  arrears,  the  fact  that  they 
were  customarily  paid  at  the  beginning  of  a  term  or  before  the  six  months 
expired  will  not'make  them  demandable  or  due  until  the  expiratiou  of  that 
term. 

Suit  upon  certificates  of  life  insurance  in  the  endowment  rank 
of  the  Knights  of  Pythias  for  13,000.  Defense,  that  the  local 
lodge  dues,  amounting  to  four  dollars  were  unpaid  at  the  time  of 
the  death  of  the  member,  and  were  "  more  than  six  months  in  ar- 
rears,'* whereby  the  insurance  was  forfeited  under  the  contract,  as 
interpreted  by  the  rules  and  regulations  of  the  order.  The  member 
had  paid  all  the  assessments  for  death,  and  was  not  otherwise  in 
default  except  as  to  the  lodge  due& 

MiLLEB  &  GiLLHAM,  foT  Plaint^. 

Fbayser  &  ScBUGOs,  for  DefendanL 

Hamhond,  J. 

We  need  not  at  all  consider  any  of  the  interesting  questions  a^ 
gued  in  this  case  except  that  which  relates  to  the  time  when  the 
lodge  "dues"  become  in  arrears,  for,  in  the  view  the  court  takes  of 

*  Decision  rendered  June  18. 18^7. 


Digitized  by  LjOOQ IC 


1887.] 


Wtggin  va:;  Knighia  of  Pythias. 


765 


that  matter,  all  else  becomes  immaterial.  For  the  purposes  of  this 
case  it  may  be  conceded  to  the  fullest  extent  that  the  certificate  for 
life  insurance  in  the  endowment  rank  is  absolutely  forfeited  for  the 
non-payment  of  dues  which  are  in  arrears  for  six  months;  and  that 
there  is  no  possible  escape  by  waiver,  estoppel,  or  what  not  from 
that  forfeiture;  that  the  payment  of  assessments  for  the  death  of 
members  after  the  forfeiture  takes  place,  whether  with  or  without 
knowledge  on  the  part  of  the  endowment  rank  of  the  delinquency 
for  dues,  does  not  affect  the  forfeiture;  that  no  declaration  of  for- 
feiture or  suspension  is  necessary;  that  good  standing  in  the  local 
lodge  is  an  essential  prerequisite  to  entitle  a  member  to  the  bene- 
fits of  the  endowment  rank;  and  that  the  courts  will  enforce  the  fra- 
ternity law  in  these  respects,  as  a  part  of  the  life  insurance  contract. 
And  yet  the  court  finds  the  fact  to  be  that  the  decedent  in  this  case 
was  not  "  more  than  six  months  in  arrears  for  dues  in  his  lodge  "  at 
the  time  of  his  death,  and  therefore  had  not  forfeited  his  benefit- 
certificate  of  life  insurance  in  the  endowment  rank  of  the  defendant 
order,  and  the  plaintiff  is  entitled  to  judgment  for  the  $3,000  and 
interest 

The  facts  are  that  Wiggin  died  on  the  thirteenth  day  of  Octo- 
ber, 1883,  having  paid  all  assessments  necessary  to  keep  his  life  in- 
surance benefit  in  force,  but  leaving  unpaid  four  dollars  of  dues 
to  his  local  lodge;  and  the  question  is  whether,  under  the  rules 
and  regulations  of  the  order,  they  were  in  arrears  more  than  six 
months.  The  constitution  of  the  endowment  rank  in  which  the 
member  obtains  the  benefits  of  the  life  insurance  department  of  the 
order,  provides  as  follows : — 

Art.  11,  §  1.  A  member  shall  be  considered  in  good  standing  in  the  section 
as  regards  daes,  who  is  not  more  than  six  months  in  arrears  for  dues  to  his 
lodge  ;  and  shall  not  be  considered  in  good  standing,  as  regards  dnes,  when 
he  is  more  than  six  months  in  arrears  for  dues  in  his  lodge. 

The  general  laws  for  the  government  of  subordinate  lodges  in 
Tennessee  enact  as  follows: — 

Art.  5,  §  1.  Each  subordinate  lodge  shall  regulate  its  dues  and  benefits ; 
provided,  however,  that  a  member  who  is  one  year  in  arrears  shall  stand  sus* 
pended,  unless  \e  be  under  charges. 

The  by-laws  of  Constantine  Lodge,  No.  23,  contain  the  following 
regulations : — 

Sec.  6.  Members  of  this  lodge  shall  pay  into  the  treasury  thereof,  as  dues, 
the  sum  of  $6.00  per  year,  payable  semi-annually,  at  the  last-stated  meetings 
in  June  and  December. 
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See.  35.  All  members  who  shall  reftise  or  neglect  to  pay  all  daes,  i 
ments,  and  fines  in  fall,  at  the  end  of  each  semi-annual  term,  shall  be  declared 
in  arrears,  and  non-participants  in  any  of  the  benefits  of  this  lodge. 

Sec.  36.  The  terms  begin  on  the  first  days  of  January  and  Jnly,  and  end  on 
the  last  days  of  June  and  December. 

The  ofiicer  of  the  lodge  introduced  as  a  witness  testifies  that  the 
dues  were  not  payable  in  advance,  but  at  the  end  of  each  term,  and 
this  is  clearly  the  meaning  of  the  rules  of  the  lodge  already  quoted. 
Each  lodge  has  the  power  to  regulate  that  matter  for  itself  may 
make  the  dues  payable  in  advance,  or  at  the  end  of  the  period  for 
which  they  are  leviable;  but  the  pay-day  does  not  come  until  the 
time  fixed  for  it,  and  they  cannot,  in  the  nature  of  the  words  used 
to  impose  the  forfeiture  insisted  upon,  be  in  arrears  until  that  day  is 
past»  whatever  day  it  be.  The  fact  that  the  members  may  pay  the 
dues  at  any  time  during  the  term,  that  is  to  say,  in  advance  of  the 
day  fixed  for  obligatory  payment,  does  not  at  all  afifect  the  question; 
nor  does  the  fact,  if  it  be  so,  that  most  of  the  members  do  pay  be- 
fore that  final  day  of  reckoning  the  charge,  affect  it;  nor  does  the 
opinion  of  the  members  or  of  the  ofiicers  of  the  lodge,  or  of  the 
lodge  itselt  afifect  ii  These  words  of  the  by-laws  become  part  of 
the  contract  for  life  insurance,  and  in  the  courts,  must  receive  the 
ordinary  interpretation  put  upon  the  contracts  containing  them: 
Watson  vs.  Jones,  13  WalL,  679,  11  Amer.  Law  Beg.  (N.  S.),  439,  and 
McMurry  v&  Knights  of  Honor,  18  Cent  Law  J.,  373,  and  authori- 
ties cited.  Nor  does  this  principle  of  construction  of  the  contract  at 
all  impinge  upon  the  doctrine  that  the  fraternity  may  make  its  own 
laws  and  interpret  them  as  it  will,  and  that  these  laws,  so  inter- 
preted, will  be  enforced  by  the  courts;  nor  upon  the  ruling  in  Mc- 
Murry vs.  Knights  of  Honor  (20  Fed.  Rep.,  107;  18  Cent  Law  J., 
372),  that  these  certificates  of  benefit  for  life  insurance  depend  upon 
the  rules  and  regulations  of  the  order  issuing  them  for  their  validity 
and  e£Eect  Everybody  will  agree  to  that;  but  these  benevolent  as- 
sociations or  fraternities,  not  more  than  other  parties  to  contracts, 
cannot  be  allowed  to  construe  the  words  they  use  in  making  agree-* 
ments  otherwise  than  according  to  their  plain  and  unambiguous 
meaning,  in  the  English  language  they  employ,  whether  of  the  words 
of  the  contract  itself  or  of  the  rules  and  regulations  which  become, 
by  the  principle  they  insist  on,  embodied  in  the  contract  as  a  part 
of  ii  They  cannot  be  permitted  to  interpret  the  contract  as  they 
please,  and  become  their  own  judges  of  what  they  mean  by  the  use 
of  the  words  employed  that  have  either  a  technical  or  well-defined 


Digitized  by  LjOOQ IC 


1887.]  Wiggin  vs.  Knights  cf  Pythiaa.  767 

signification,  known  of  all  men  who  use  the  language.  Legislatures 
and  parliaments  cannot  do  that,  and  even  they  are  bound  by  the 
common  meaning  of  the  words  they  use  in  their  statutes  which  be- 
come part  of  a  contract  But  no  proof  here  shows  that  this  order 
ever  gave  any  other  interpretation  to  the  words  than  that  we  give 
them  here.  The  decisions  of  the  supreme  chancellor  and  the  su- 
preme lodge  cited  from  its  journals  of  1881,  pp.  2,290,  2,291,  2,479, 
2,487,  and  2,490,  and  from  the  journal  of  1883,  p.  2,788,  only  hold 
that  death-assessments  paid  by  a  member  who  is  more  than  six 
months  in  arrears  for  lodge-dues  are  irregularly  collected,  and  should 
be  returned,  and  that  such  assessments  do  not  relieve  the  forfeiture 
of  life  insurance.  The  officers  of  Constantine  Lodge,  No.  23,  only 
say  that  members  may  pay  before  the  end  of  the  t^rm  and  do,  but 
not  that  they  must  pay  before  that  date.  If  any  local  lodge  should 
wish  to  make  the  dues  payable  in  advance,  it  can  do  so,  and  may  fix 
any  day  of  payment  it  chooses,  but  it  cannot  alter  the  plain  meaning 
of  the  words  "  in  arrears,"  and  declare  a  sum  owing  to  it  to  be  in 
arrears  before  it  is  finally  and  absolutely  demandable  and  payable  as 
a  matter  of  fixed  obligation  as  to  the  time  of  payment;  not,  at  least* 
when  these  words  become  a  part  of  any  contract  the  order  makes, 
whether  with  a  member  or  other  person.  But  Constantine  Lodge 
has  not  undertaken  to  do  that,  for,  under  its  by-law  No.  35,  the  dues 
are  payable  in  express  terms  ''  at  the  end  of  each  semi-annual  term," 
and  not  sooner.  It  has  no  power  to  declare  them  in  arrears  before 
that  time,  except  by  changing  the  by-law  so  that  the  pay-day  shall 
come  at  an  earlier  date.  The  member  when  the  end  of  the  semi- 
annual term  is  reached  and  is  past,  is,  by  the  by-law,  *'  declared*'  or 
deemed  to  be  "  in  arrears,"  but  the  six  months'  grace  allowed  by  the 
endowment  rank  begins  at  that  time  and  does  not  end  there,  as  has 
been  supposed. 

That  this  is  always  the  fixed  and  technical  meaning  of  "arrears  " 
is  too  plain  for  argument.  The  oldest  lexicographer  of  law  terms 
known  to  me  defines  the  word  as  coming  "  from  the  French  arriere, 
retro;  behind;  money  unpaid  at  the  due  time,  as  rent  behind:" 
Co  well,  Law  Diet  h.  t  To  the  same  e£Eect  are  all  the  dictionaries  : 
Jac.  Diet;  Bouv.  Law  Diet;  Abb.  Law  Diet;  Soule,  Syn.;  Eoget's 
Thes.;  Webster's  Diet;  Worcester's  Diet  The  same  meaning  is 
developed  if  we  examine  the  legal  signification  of  the  words  "  due  " 
or  "  dues,"  and  "  accrue,"  and  the  like,  in  their  relation  to  this  idea 
of  being  **  in  arrears."  The  word  "  due,"  unlike  "  arrears,"  has  more 
than  one  signification,  and  expresses  two  distinct  ideas,  and  this  dis- 
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tinction  is  important  in  relation  to  its  use  in  these  rules  and  regu- 
lations. ''  At  times  it  signifies  a  simple  indebtedness,  without  refer- 
ence to  the  time  of  payment.  Debitum  in  presenti,  solvendum  in 
futuro.  At  other  times  it  shows  that  the  day  of  payment  has 
passed :  Scudder  vs.  Cdryell,  5  N.  J.  Law,  340,  345.  It  is  evidently 
used  in  the  rules  and  regulations  of  this  order  in  the  first  of  these 
significations,  and  not  at  all  in  the  second;  and  hence  there  is  some 
confusion  of  ideas,  perhaps,  in  their  interpretation.  But  there  is  no 
such  ambiguity  about  the  word  '^arrears,"  as  has  been  shown  by  ite 
definition.  The  cases  of  Moss  vs.  Gallimore  (1  Doug.,  279),  and 
Birch  va  Wright  (1  Term  R.,  378),  and  many  others  in  the  law  con- 
cerning real  property,  illustrate  this  meaning  when  used  to  express 
that  "  rent  is  in  arrears,"  etc  Always,  it  must  be  past  due  to  be  ''in 
arrears."  Also  the  case  of  Mundt  v&  Sheboygan  R  Co.  (31  Wis., 
451),  construing  a  statute  for  the  protection  of  laborers  which  re- 
quired that  notice  should  be  given  "  within  thirty  days  after  such 
claim  or  demand  shall  have  accrued,"  is  instructive.  It  was  there 
held  that  a  claim  for  wages  already  earned  and  payable,  but  which, 
by  the  custom  of  the  railroad  company  and  its  laborers,  were  to  be 
paid  on  the  fifteenth  day  of  the  next  month,  as  a  pay-day,  did  not 
accrue  until  that  pay-day  arrived,  and  that  this  custom  became  a 
part  of  the  contract 

Here  the  disputed  dues  for  the  term  commencing  January  1st,  and 
ending  June  30th,  did  not  become  finally  payable  until  the  latter 
date,  after  which  only  did  they  become  ''in  arrears;"  and,  as  Wiggin 
died  before  the  six  months'  indulgence  expired,  his  policy  was  not 
forfeited  by  the  very  terms  of  the  contract  itsell  Judgment  for 
the  plaintiff 
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COURT  OF  APPEALS  OF  NEW  YOEK. 


HOLLY  X 

METROPOLITAN  LIFE  INS.  CO.* 

The  policy  provided  that  it  should  be  forfeited  if  the  premiums  were  not  paid 
when  due:  also  that  upon  such  failure  to  pay,  upon  the  surrender  of  the 
policy  witnin  thirty  days,  a  paid-up  policy  would  be  issued  for  the  amount 
of  the  premiums  paid.  Being  unable  to  pay  a  premium  when  due  the  in- 
sured executed  a  note  for  the  amount  which  stipulated  that  if  not  paid  at 
maturity  all  claims  to  further  insurance  should  become  forfeited.  This 
note  was  renewed,  but  default  was  made  on  the  renewal  and  ten  days 
thereafter  the  amount  due  was  tendered  and  refused. 

Heidy'  That  the  policy  had  been  wholly  forfeited  and  the  insured  was  not  en- 
titled to  a  paid-up  policy. 

Wm.  H.  Abnodx,  for  AppdiarU. 

Jamis  M.  Fibke,  for  BesponderU. 

Peckham,  J. 

^Che  defendant  insured  the  life  of  the  plaintiff,  August  16, 1870,  in 
the  sum  of  $5,000,  on  payment  of  a  premium  of  $247,  and  a  premium 
of  the  same  amount  thereafter,  payable  on  the  sixteenth  of  August 
in  each  year.  The  policy  was  issued  for  the  sole  benefit  of  Charles 
F.  Holly,  Jr.,  and  contained  a  clause  of  forfeiture  if  the  premium 
were  not  paid  at  the  time  mentioned.  It  also  contained  a  promise 
that  if,  after  three  annual  payments  of  premiums  were  made,  the 
assured  should  fail  to  make  payment  of  any  further  premium  when 
due,  then,  upon  a  surrender  of  the  policy  within  thirty  days  after 
such  unpaid  premium  should  be  due,  the  company  would,  in  ex- 

•  Deeiiion  rendend,  April  19, 1887. 
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change,  issue  a  paid-up  policy  for  the  amount  of  even  dollars  of  pre- 
mium received  by  it  on  the  policy.  The  plaintiff  had  thirty  days 
after  a  premium  became  due  in  which  to  pay  it.  By  subsequent 
agreement,  the  payment  of  the  premium  was  changed  from  annual 
to  semi-annual  periods,  and  as  thus  changed  the  premiums  had 
been  paid  to  February  16, 1877.  The  plaintiff  did  not  pay  the  pre- 
mium which  became  due  on  the  date  last  named,  and  had  not  paid 
it  on  the  fourteenth  of  March  following.  On  that  day  he  called  at 
the  office  of  the  company  in  New  York,  and  being,  as  he  says,  short 
of  money,  he  asked  for  an  extension  of  time,  which  resulted  finally 
in  his  giving  a  note  for  the  payment  of  the  premium  which  had  fallen 
due  on  the  sixteenth  of  the  previous  February,  and  the  note  was 
payable  in  three  months  from  its  date  (March  14),  and  contained 
this  condition:  ''  This  note  is  given  in  part  payment  of  the  annual 
premium  on  policy  numbered  as  per  margin,  with  the  understand- 
ing that  all  claims  to  further  insurance,  and  all  benefits  whatever 
which  full  payment  in  cash  of  said  premium  would  have  secured, 
shall  become  immediately  void  and  be  forfeited  to  said  company  if  this 
note  is  not  paid  at  maturity."  Contemporaneously  with  this  note, 
and  as  part  of  one  and  the  same  transaction,  the  defendant  gave  to 
the  plaintiff  the  following  receipt: — 

Metropolitan  Life  Insubance  Co. 

319  Bboadway,  Nbw  Tobk,  March  14,  1877. 
Note  3  mo.  due  June  14,  1877.    Chaa.  F.  Holly. 

Received  from  the  owner  of  policy  No.  9,609,  $128  45-100,  which  continnoB 
Bald  policy  in  force  until  the  sixteeuth  day  of  August,  1877,  at  noon,  in  ac- 
cordance with  its  terms  and  conditions.  Not  binding  upon  the  company  until 
the  premium  is  paid,  and  this  receipt  signed  by 

Jno.  R.  Heobmax, 
(Prem.  Receipt) 
.  Vice-President. 

When  this  note  became  due,  the  plaintiff,  not  desiring  to  pay  it, 
asked  for  its  renewal,  and  the  result  was  that  the  plaintiff  signed 
another  note,  containing  a  condition  precisely  similar  to  that  set 
forth  in  the  first  one,  payable  August  14,  1877,  and  the  defendant 
gave  up  the  first  note  to  the  plaintiffl  When  the  second  note  be- 
came due,  the  plaintiff  failed  to  pay  it,  and  on  the  twenty-fifth  or 
twenty-sixth  of  August  thereafter  called  at  the  office  of  the  com- 
pany, and  offered  to  pay  the  note,  which  payment  was  refused,  and 
the  claim  made  that  the  policy  was  forfeited  by  the  non-payment  of 
the  note  when  due.  The  plaintiff  subsequently  commenced  this 
action  to  compel  defendant  to  comply  with  its  agreement,  and  give 
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a  paid-up  policy  for  the  amocmt  of  premiums  paid  by  him  (over 
$1,700)  up  to  the  time  when  he  failed  to  pay  the  premium  due 
AupTust  16, 1877. 

The  plaintiff  has  succeeded  thus  far.  In  the  argument  of  the  case 
here  for  the  plaintiff  much  stress  was  laid  upon  the  rules  goyeming 
the  court  in  constming  contracts  between  insurance  companies  and 
policy-holders,  especially  when  any  forfeiture  is  to  be  insisted  upon 
by  the  former.  A  strict  construction,  it  is  said,  must  be  insisted 
upon,  and  the  contract  resulting  in  a  forfeiture  cannot  be  extended 
beyond  the  strict  and  literal  meaning  of  the  words  used.  This  is 
undoubtedly  true.  In  cases  where  the  meaning  is  not  entirely  plain, 
and  where  it  is  capable  of  two  constructions,  one  inyolying  a  forfeit- 
ure, and  the  other  being  iaii  and  reasonable,  and  supporting  the 
obligation  of  the  policy  against  the  insurer,  that  Construction  is  pre- 
ferred by  the  courts  which  does  not  inyolve  the  forfeiture,  not  only 
because  it  is  not  so  harsh,  but  also  because,  if  the  language  be 
doubtful,  it  is  that  employed  by  the  insurer,  and  should  be  taken 
most  strongly  against  him.  As  is  said  by  Finch,  J.,  in  deliyering 
the  opinion  of  this  court:  "If  a  construction  so  literal  and  seyere 
is  intended  by  the  insurer,  he  should  at  least  say  so  by  plain  and 
appropriate  language,  and  not  ask  the  court  to  supply  it  by  intend- 
ment!" See  Burleigh  ys.  Fire  Ins.  Co.,  90  N.  Y.,  220.  This  was  said 
in  relation  to  the  construction  to  be  giyen  the  words  *'  detached  at 
least  one  hundred  feet "  in  a  policy  of  insurance  upon  a  lot  of  goods 
in  a  frame  store-house  thus  situated.  The  court  held  that  a  small 
office  standing  75  feet  away,  which  the  trial  court  found  was  not  an 
exposure,  and  did  not  affect  the  risk,  did  not  constitute  a  breach  of 
the  warranty.  But  all  the  cases  which  use  language  of  this  nature 
as  to  the  construction  to  be  giyen  words  in  a  policy  are  cases  where 
the  words  used  leaye  the  meaning  in  doubt.  Where  there  is  no 
doubt  as  to  the  meaning  of  the  language  used,  such  meaning  must 
preyail  with  courts,  for  the  simple  reason  that  the  parties  haye  so 
contracted;  and,  in  the  absence  of  fraud  or  mistake,  both  must  liye 
up  to  their  contracts,  or  take  the  consequences. 

We  entertain  no  doubt  as  to  the  meaning  of  this  contract.  On 
the  sixteenth  of  February,  1877,  a  semi-annual  payment  of  a  pre- 
mium became  due  from  the  plaintiff,  which  he  was  obliged  to  pay 
in  order  to  keep  his  policy  aliye,  or  he  could  haye  made  default  in 
payment,  and  demanded  his  paid-up  policy  for  the  proper  amount. 
He  had  thirty  days  from  the  sixteenth  of  February  in  which  to  pay 
the  premium  due  that  day,  or  to  make  his  demand  for  a  paid-up 
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policy.  He  waited  until  the  fourteenth  of  March  befoi 
thing,  and  he  went  to  the  office  of  the  defendant  in  Nei9i 
a  favor;  i.  e.,  the  postponement  of  the  cash  payment 
time.  This  favor  the  company  granted,  but  only  upo: 
tion,  which  was  put  in  writing  and  assented  to  and  s 
plaintiff.  He  thereby  consented  and  agreed  that,  if  he 
this  note  at  maturity,  he  should  thereby,  ainong  other  thi 
ately  forfeit  all  claims  to  further  insurance. 

The  written  receipt  is  to  be  read  in  connection  with  t 

the  whole  transaction  then  appears  to  be  and  it  was 

The  company  acknowledged  the  receipt  of  the  Februi 

and  continued  the  policy  in  force  to  August  16th,  provi( 

which  was  given  instead  of  cash  in  payment  of  the  p 

paid  at  maturity.    If  not,  then  the  company  had  the  ri^ 

■»*  ■■  •  diately  forfeit  the  policy,  and  all  claims  to  further  insu 

5?       "7"  right  of  forfeiture  includes  the  very  claim  in  suit.     ^ 

^  note  became  due,  it  was.  renewed  by  the  execution  of  a 

^  the  same  terms  and  conditions,  due  August  14th,  and  i 

•  was  then  surrendered.     By  failing  to  pay  this  last  not 

^  the  forfeiture  provided  for  therein  immediately  attac 

plaintiff  thereby  lost  the  right  which  he  would  others 

^  to  further  insurance  according  to  the  tenor  of  his  polic 

•  he  had  agreed  to  give  up  on  condition  of  obtaining  an 

"  the  time  in  which  to  pay  his  premium,  and  by  failing 

the  end  of  that  time. 

V  It  is  argued  that  taking  the  first  note  had  the  effect  o: 

I  a  new  period  from  which  the  default  in  payment  of  \ 

^  should  afterwards  be   measured;    and  that  as  the  pi 

\  became  due,  under   the   final  arrangement,  on  the 

August,  1877,  the  plaintiff,  by  the  polic;^,  had  the  right 

policy  within  thu-ty  days  after  that  time.     This  reasc 

ignores  the  condition  contained  in  the  note,  and  ren< 

guage  thereof  meaningless.     The  note  not  only  extende 

payment  of  the  premium,  but  it  distinctly  stated,  not  t 

pay  at  maturity  should  be  treated  as  a  default,  which  p 

give  the  thirty  days  thereafter  in  which  to  surrender  tl 

demand  a  paid-up  one,  but  the  language  used  was  enl 

and  free  from  doubt,  making  an  unambiguous  agreeno 

lutely  and  immediately  forfeit  all  right  to  further  insi 

note  were  not  paid  at  matiuity.     To  that  extent  it  was 

of  the  terms  of  the  policy  giving  30  days  after  a  defauli 


i^ 
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surrender  and  make  a  demand,  and  instead  thereof  it  plainly  pro- 
vided tor  a  total  and  immediate  forfeiture  if  at  maturity  the  note 
were  not  paid.  If  language  as  plain  and  unambiguous  as  this  is 
not  only  to  be  twisted  out  of  its  natural  meaning,  but  is  to  be 
wholly  ignored  by  courts  of  justice,  it  will  be  useless  in  the  future 
for  companies  to  make  any  effort  to  bind  policy-holders  to  perform 
their  contracts.  The  use  of  language  is  to  express  ideas,  and  writing 
is  resorted  to  in  order  to  furnish  conclusiye  proof  of  what  language 
was  used.  Being  certain  of  the  language  used,  and  the  case  being 
free  from  fraud  or  mistake,  if  such  language  is  plain  and  susceptible 
of  but  one  meaning,  that  meaning,  even  in  cases  of  contracts  re- 
garding life  insurance,  must  control,  though  a  forfeiture  should  be 
the  result. 

Punctuality  in  the  payment  of  premiums  in  the  case  of  a  life 
insurance  policy  is  of  the  very  essence  of  the  contract;  and,  when 
pa^^ment  is  not  made  at  the  time,  the  company  has  the  right  to  for- 
feit if  such  were  the  contract:  Attorney-General  vs.  North  America 
Life  Ins.  Co.,  82  N.  Y.,  172-18D;  People  vs.  Knickerbocker  Life  Ins. 
Ck).,  103  N.  Y.,  408;  Insurance  Co.  vs.  Statham,  93  U.  S.,  24.  Here 
the  plaintiff  failed  to  pay  his  premium  on  the  sixteenth  of  February, 
and  was  accorded  the  favor  of  a  postponement  until  the  maturity  of 
the  first  note  in  June,  and  then,  on  his  failure,  the  company  legally 
exercised  its  right  of  forfeiture.  No  stress  is  laid,  and  upon  the 
evidence  none  can  be  laid,  upon  any  alleged  promise  to  renew  or 
extend  the  payment  of  the  second  note.  By  plaintiffs  own  evidence 
there  was  no  such  promise. 

The  judgment  must  be  reversed,  and  a  new  trial  granted;  costs  to 
abide  event    All  concur. 
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SUPREME  COURT  OF  CALIFORNIA. 


CARROLL 

vs. 

GIRARD  FIRE  INS.  CO.*  J 

Where  the  company  joins  in  an  arbitration  and  sets  up  the  award  as  a  de- 
fense, it  thereby  waives  the  policy-provisions  regarding  proofs  of  loss, 
even  though  the  policy  stipulates  that  no  provision  therein  shall  be 
waived  except  by  written  indorsement. 

The  policy  provided  that  no  suit  should  be  sustainable  until  after  an  award 
had  been  obtained. 

Held,  That  a  complaint  which  neither  alleges  an  award  nor  an  excuse  for  not 
outaiuing  it,  is  fatally  defective. 

T?.  C.  Van  Ness,  for  Appelant. 

WiGGiNTON,  Cbeed  &  Hawes,  foT  Beifpondfmt. 

Hatne,  C. 

Action  upon  a  policy  of  insurance.  Verdict  and  judgment  for 
plaintiff.  The  grounds  for  reversal  urged  by  counsel  for  appellant 
may  be  reduced  to  two. 

1.  The  policy  requires  that  in  case  of  loss  the  assured  shall 
"  forthwith  "  give  notice  thereof,  "  and  shall  also  produce  "  a  certifi- 
cate from  a  notary  or  magistrate  to  the  effect  that  he  has  examined 
into  the  circumstances,  and  believes  that  the  assured  has  sustained 
the  loss  without  fraud  on  his  part.  These  things  were  not  done. 
But  the  evidence  shows  that  when  the  claim  was  brought  to  the  at- 
tention of  the  company,  it  made  no  objection  on  account  of  the  ab- 
sence of  the  notice  and  prehminary  proof,  but  went  on  and  joiQed 
in  proceedings  for  determining  the  amount  of  the  loss  by  arbitra- 

«  Dedsiou  rendered.  Hay  20, 1887. 
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ttom.  These  proceedings  were  requked  by  the  policy  to  be  taken  to 
determine  the  amount  of  the  loss,  ''  after  yrooi  thereof  has  been  re- 
ceived in  due  form."  Thej  ccdminated  in  an  award  fixing  the  loss  ' 
6tt  a  certain  sum.  The  first  we  hear  of  an  objection  on  ground  of 
want  of  notice  and  preliminary  proof  is  in  the  answer  filed  by  the 
company  in  the  action;  and  by  tiiis  time  the  period  for  giving  the 
notice  and  making  the  proof  had  certainly  expired.  We  think  that 
under  these  circumstances  the  formalities  mentioned  must  be  con- 
sidered waived.  By  joining  in  the  proceedings  to  fix  the  amount  of 
the  loss,  the  company  manifested  its  intention  to  dispeiise  vnth  pre- 
liminary formalitiea  The  assured  had  a  right  to  rely  upon  this 
manifestation  of  intention.  And  to  say  that  the  ox>mpany  all  along 
intended  to  require  the  notice  and  preliminary  proof,  and  to  take 
advantage  of  their  absence  after  the  time  for  giving  them  had  ex- 
pired, is  to  impute  to  it  a  want  of  good  faith  and  fair  dealing  which 
we  will  not  assume. 

The  counsel  for  appellant  urges  several  reasons  against  this  con- 
clusion, viz.: — 

(a)  That  those  who  acted  for  the  company  had  no  authority  to  waive, 
any  condition  of  the  policy.  But  the  company  does  not  repudiate 
the  acts  of  those  who  acted  for  it  in  this  regard.  On  the  contrary 
it  adopts  them,  and  shelters  itself  behind  the  award,  which  was  the 
result  of  such  acts.  It  is  plain  that  it  cannot  do  this  vnthout  ac- 
cepting all  the  consequences  of  the  acts. 

(6)  It  is  said  that  the  submission  to  arbitration  provides  that 
"this  appointment  is  without  reference  to  any  question  cr  matters 
of  difference  within  the  terms  and  conditions  of  the  insurance,  and 
18  not  to  be  taken  as  any  waiver  upon  the  part  of  said  companies  of 
the  said  conditions  in  their  policies  in  case  they  elect  to  avail  them- 
selves of  them."  If  this  means  the  right  to  object  on  account  of  the 
absence  of  preUminary  steps  was  to  be  reserved  until  after  the  time 
for  taking  them  had  expired,  it  certainly  is  a  very  crafty  document 
But  we  do  not  think  such  is  its  meaning.  The  proceedings  for  fixing 
the  loss  were,  as  we  have  seen,  not  to  be  commenced  until  after  the 
prdiminary  stejM  had  been  taken.  And  the  language  of  the  sub- 
mission is  that  the  appointment  is  to  be  without  reference  to  ''  any 
other  question  within  the  terms  and  conditions,"  etc ;  and  the  pro- 
viso is  that  it  "  is  not  to  be  taken  as  any  waiver  of  said  condition&" 
We  think  that,  taking  all  the  circumstances  into  consideration,  it  is 
a  fair  construction  to  hold  that  the  proviso  as  to  waiver  refers  to  the 
conditions  other  than  the  ones  relating  to  the  appointment  of  the 
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arbitrators,  and  those  superseded  or  waived  thereby.  But,  however 
this  may  be,  the  language  of  the  proviso  relates  only  to  the  effect  of 
the  '*  appointment  "  of  the  arbitrators,  and  does  not  extend  to  sub- 
sequent proceeding&  And  by  going  on  and  completing  the  award, 
and  setting  it  up  as  a  defense,  the  company  waived  the  preliminaiy 
steps  und6r  the  principle  first  above  laid  down. 

(c)  It  is  urged  that  the  policy  provides  that  no  "  condition,  stip- 
ulation, cove'nant,  or  clause  hereinbefore  contained  shall  be  altered, 
annulled,  or  waived,  *  *  *  except  by  writing  indorsed  hereon, 
or  annexed  hereto,  by  the  president  or  secretary,  with  their  signa- 
tures affixed  thereto."  But  this  condition  is  of  no  more  sanctity 
than  any  other  conditions  of  the  policy.  Like  any  other  provision 
for  the  benefit  of  the  company,  it  could  be  waived;  and  we  think 
that,  so  far  as  the  notice  and  certificate  are  concerned,  it  was 
waived  by  the  submission  to  arbitration,  and  the  subsequent  pro- 
ceedings. We  are  of  opinion,  therefore,  that  the  defense  founded 
upon  the  want  of  notice  and  certificate  is  of  no  validity. 

2.  The  defendant  set  up  the  award  of  the  arbitrators  determining 
the  amount  of  the  loss;  and  we  think  that  its  position  in  this  regard 
must  be  sustained.  The  policy  provides  that  "  in  case  differences 
shall  arise  touching  any  loss  or  damage,  after  proof  thereof  has  been 
received  in  due  form,  the  matter  may  at  the  written  request  of  either 
party,  be  submitted  to  competent  and  disinterestad  appraisers, — 
one  to  be  appointed  by  the  assured,  and  one  by  the  company,  and 
these  two  shall  select  a  third  if  necessary, — whose  award  by  them  or 
any  two  of  them  in  writing,  shall  determine  the  amount  of  such  loss 
or  damage,  but  not  decide  the  question  of  the  liability  of  this  com- 
pany under  this  policy,"  and  that  "  no  suit  or  action  against  this 
company  for  the  recovery  of  any  claim  by  virtue  of  this  policy  shall 
be  sustainable  in  any  court  of  law  or  chancery  until  an  award  shall 
have  been  obtained  fixing  the  amount  of  such  claim  in  the  manner 
here  inabove  provided." 

A  similar  provision  was  held  to  be  valid,  and  to  be  a  condition 
precedent  to  any  right  of  action,  in  Old  Saucelito  L.  k  D.  D.  Co.  vs. 
Commercial  XJ.  A.  Co.  (66  Cal.,  253),  and  this  case  was  approved  and 
followed  in  Adams  vs.  South  British  Ins.  Co.,  11  Pac.  Bep.,  627.  It 
is  argued  for  the  respondent  that  these  cases  are  not  in  point,  for 
the  reason  that  the  policies  there  considered  contained  express  pro- 
visions that  the  determination  of  the  arbitrators  should  be  "  binding 
on  both  parties."  But  we  are  unable  to  assent  to  this  view.  The 
provisions  of  the  policy  under  consideration  seem  to  us  to  be  sub- 
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fitantially  the  same  as  those  in  the  cases  mentioned,  and  to  be  to  the 
effect  that  the  amount  of  the  loss  shall  be  first  determined  in  the 
manner  specified,  and  that  the  action  must  be  for  the  amount  as 
fixed.  And  it  is  no  more  open  to  the  respondent,  after  submitting 
to  the  arbitration,  to  say  that  as  a  matter  of  fact,  no  "  differences  " 
existed,  than  it  would  be  for  the  appellant  if  it  had  been  dissatis- 
fied with  the  awai-d,  to  say  that  no  "  written  "  request  for  arbitration 
had  been  made. 

The  logical  result  of  this  view  is  that  the  aw^ard  is  a  necessary  el- 
ement of  the  plaintiff's  cause  of  action.  In  contemplation  of  law 
the  promise  is  not  to  pay  such  damage  as  the  insured  should  suffer, 
hut  to  pay  such  sum  as  the  arbitrators  should  fix  as  the  amount  of 
damage  sustained.  It  follows  that  the  action  should  have  been  for 
the  amount  of  the  award,  and  that  the  award  should  have  been  set 
forth  in  the  complaint.  See  Morse,  Arb.,  95.  The  allegation  that 
"  all  the  conditions  of  said  policy  of  insurance  were  duly  performed 
and  kept  by  this  plaintiff"  is  not  equivalent  to  setting  foiih  the 
award,  because,  as  has  been  stated,  the  award  is  a  necessary  element 
of  the  cause  of  action,  and  it  is  not  the  action  of  plaintiff',  but  of 
third  persons.  If  a  fair  award  was  prevented  by  the  fraudulent 
conduct  of  defendant,  the  complaint  should  have  set  forth  the  acts 
constituting  the  fi'aud.  But  the  complaint,  although  it  set  out  the 
poHcy,  thereby  disclosing  the  provisions  as  to  the  award,  made  no 
mention  of  any  award  having  been  made,  or  of  any  reason  why  not. 
Hence  it  did  not  state  a  cause  of  action,  and  the  demurrer  should 
have  been  sustained.  This  not  having  been  done,  the  defendant's 
objection  to  any  evidence  im2>e aching  the  award  set  up  in  the  an- 
swer should  have  been  allowed. 

It  would  not  help  the  plaintiffs  case  to  show  that,  by  reason  of 
any  irregularity  of  the  arbitrators,  such  as  want  of  hearing,  or  the 
like,  the  award  was  void ;  for,  if  the  defendant  could  not  be  charged 
with  participation  therein,  the  result  would  simply  be  that  the  action 
was  prematui'ely  brought. 

The  document  filed  by  plaintiff,  styled  "Answer  to  defendant's 
cross- com  plaint,"  must  be  ignored,  because  the  defendant  filed  no 
cross-complaint.  The  attempted  pleading  was  therefore  wholly  un- 
authorized; but,  even  if  it  could  have  any  effect  as  an  answer  to  a 
cross-complaint,  it  could  not  obviate  the  defects  in  the  complaint, — 
it  being  thoroughly  well  settled  that,  in  order  to  support  a  judgment, 
the  complaint  must  state  a  cause  of  action. 
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For  these  reasons  we  advise  that  the  judgment  and  order  be  re- 
versed, with  directions  to  sustain  the  demurrer  to  the  complaint, 
I  with  leave  to  plaintiff  to  amend. 

I        •  We  concur  :  Belcher,  C.  C;  Poote,  C. 

Br  THE  CouBT. — For  the  reasons  given  in  the  foregoiog  opinion  the 
judgment  and  order  are  reversed,  with  direction  to  sustain  the  de- 
I  murrer  to  the  complaint,  with  leave  to  plaintiff  to  amend. 
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SUPREME  COURT  OF  INDIANA. 


Appeal  from  Morion  County  Superior  Court. 


JANE  KLINE 

NATIONAL  BENEFIT  ASSOCIATION 

OF  Indianapolis.* 

The  policy  proTided  that  it  should  be  incontestable  except  for  fraud  on  certain 
conditions  which  were  complied  with.  The  insured  gave  an  order  for 
part  payment  of  premium,  which  was  not  honored.  The  order  stipulated 
that  if  not  paid  all  rights  of  the  insured  in  the  policy  should  be  forfeited. 

Held,  That  as  to  the  beneficiary,  no  forfeiture  could  be  enforced.  The  policy 
provided  that  the  binding  receipt  when  its  number  has  been  inserted  in 
the  policy  shall  be  concluslTe  evidence  of  payment  of  premium,  and  when 
such  an  instrument  with  the  number  inserted  is  placed  in  the  hands  of  the 
beneficiary,  the  company  will  be  estopped  to  assert  as  to  her  the  non-pay- 
ment of  premium. 

Elliott,  C.  J. 
^The  policy  of  insurance  on  which  this  action  is  based  contains, 
among  others,  this  provision :  *'  This  certificate  shall  be  incontestable 
for  any  cause  excepfc  fraud  or  misrepresentation  in  the  application 
or  proofs  of  loss,  or  failure  to  report  to  the  association  any  change  of 
occupation  that  wotdd  make  the  risk  a  more  hazardous  one,  or  fail- 
ure to  comply  with  the  conditions  above  specified."  The  policy  also 
recites  that  an  admission-fee  of  eight  dollars  has  been  paid,  and 
that  six  advance  assessments  amounting  to  nine  dollars  and  sixty 
cents  had  been  paid  to  the  association.  In  the  application  is  written: 
"  I  hereby  agree  to  pay  on  becoming  a  member,  the  following  :  Ad- 

*  Opinion  filed.  April  96, 1887. 
VOL.  XVI.-49. 
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mififiion-fee,  $8.00;  dues,  $ — ;  asBessments  of  $1.60  each,  $9.60;  total 
$17.60. 

''  I  have  received  for  the  above  binding  receipt  No.  6,337. 

"  N.  B. — If  the  number  of  a  binding  receipt  is  inserted,  it  becomes 
conclusive  evidence  that  the  above  amount  has  been  paid;  if  no 
number  of  a  binding  receipt  is  inserted,  the  payment  is  to  be  made 
upon  the  delivery  of  the  certificate." 

The  number  of  the  binding  receipt,  as  it  is  called,  was  inserted  in 
the  policy.  The  assured  did  not  make  full  payment  in  money,  but 
as  payment  of  part  of  the  consideration  of  the  contract,  gave  two 
orders,  reading  substantially  as  follows  : — 

$5.60  .  Indianapolis,  July  24,  1882,  Na  — . 

Please  pay  the  National  Benefit  Association,  66  East  Market  Street,  Indian- 
apolis, Indiana,  ^.60  oat  of  my  wages  for  the  month  of  August,  18d2,  to  be 
applied  as  follows :  Admission-fee,  $4.00;  expense-fee  and  assessments,  $1.60. 
If  this  order  is  not  paid,  then  all  my  rights  in  said  association  are  thereby  for- 
feited. I  hereby  authorize  said  association  to  deduct  from  moneys  due  on 
account  of  injuries  any  indebtedness  there  may  be  against  my  certificate. 

(Signed)  Nicx  Kuns. 

Payment  of  these  orders  was  refused  because  Kline  notified  the 
railroad  company  upon  whom  they  were  drawn,  not  to  pay  them. 
The  policy  was  taken  out  for  the  benefit  of  the  appellant,  the  mother 
of  the  assured,  and  be  was  accidently  killed  vnthin  one  hundred 
days  after  the  policy  was  issued. 

There  was  no  error  in  admitting  both  of  the  orders  in  evi<)ence^ 
although  only  one  was  pleaded  in  the  appellee's  answer.  This  is  so 
because  the  general  denial  pleaded  enabled  the  appellee  to  g;Lve  evi- 
dence contradicting  that  of  the  appellant  upon  the  question  whether 
or  not  the  assured  had  performed  the  conditions  of  the  contract  on 
his  part :  National  Benefit  Association  vs.  Bovnnan,  decided  April  9» 
1887. 

The  language  of  the  application  and  of  the  policy,  declaring  that 
the  policy  shall  be  incontestable  except  for  fraud,  is  unusually 
strong  and  clear.  It  is  declared  that  if  a  binding  receipt  is  issued, 
and  its  number  inserted  in  the  policy,  the  policy  "  shall  be  incontest- 
able." It  seems  dear  that  having  made  this  express  and  strong 
statement,  the  association  cannot  be  allowed  to  affirm  as  against  the 
beneficiary,  however  it  may  be  as  to  the  assured,  that  the  conditions 
precedent  to  the  validity  of  the  policy  were  not  performed.  The 
case  of  Wood  vs.  Dwarris  (11  Exch.,  493)  is  a  much  stronger  one  in 
avor  of  the  insurer  than  the  present    In  that  case  the  policy  itself 
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contained  an  express  stipulation  that,  if  any  untrue  statements  were 
made,  it  should  be  void;  but  in  a  prospectus  issued  by  the  company 
it  was  provided  that  aU  policies  should  be  indisputable  except  in 
case  of  fraud;  and  it  was  held  that  notwithstanding  the  provision  in 
the  policy  the  insurer  could  only  avoid  the  policy  for  fraud.  In  the 
course  of  the  opinion  deHvered  in  that  case,  Baron  Alderson  said  : 
**  When  the  plaintiff  went  to  their  office  the  defendants  professed  to 
grant  him  an  assurance  on  those  terms.  Therefore  tibey  cannot 
•now  set  up  as  a  defense  that  the  statement  in  the  proposal  was  un- 
true, unless  they  add  that  it  was  fraudulently  untrue,  for  they  have 
in  fact  said  that  they  will  never  make  any  other  defense."  This 
cas6  was  approved  in  Wright  vs.  Mut  Ben.  Ass'n,  43  Hun,  61;  36 
Alb.  Law  Jour.,  323.  In  Whelton  vs.  Hardesty  (8  EL&  BL,  232,  p 
276)  it  was  said  by  Lord  Campbell :  "  According  to  the  case  of  Wood 
vs.  Dwarris  (11  Excli.,  493),  tiie  equitable  replication  would  be  suf- 
ficient vnthout  the  special  fraud  thus  imputable  to  the  fourth  plea, 
and  we  ought  to  be  bound  by  that  decision,  even  if  we  doubted  the 
propriety  of  it,  but  I  must  say  that  I  heartily  concur  in  it."  There  are 
other  cases  which  recognize  the  general  principle  which  applies  here  : 
Wonter  vs.  Shairp,  4  Man.,  G.  &  S.,  408;  Watson  vs.  Earl  of  Charle- 
mont,  12  AdoL  &  E.  (N.  S.),  863;  Horwitz  vs.  Equitable  Ins.  Co.,  40 
Mo.,  567;  Steele  vs.  St.  Louis  etc.  Co.,  3  Mo.  App.,  207. 

Whether  the  assured  could  have  availed  himself  of  the  benefit  of 
that  part  of  the  policy  which  stiptdates  for  the  payment  to  him  of 
weekly  benefits  in  case  of  an  accidental  injury,  we  need  not  decide  ; 
for  here  the  claim  is  made  by  the  beneficiary  to  wtom  the  association 
agreed  to  pay  $1,000  in  the  event  of  the  death  of  the  assured.  The 
beneficiary  took  an  immediate  interest  in  the  policy,  and  her  rights 
could  not  be  impaired  by  any  act  of  the  assured  performed  subse- 
quent to  the  execution  of  the  policy,  far  the  contract  is  that  of  an 
ordinary  insurance  company,  and  not  that  of  a  benevolent  organiza- 
tion :  Supreme  Lodge  vs.  Schmidt,  98  Ind.,  374;  X>amron  vs.  Penn- 
sylvania etc.  Co.,  99  Ihd.,  478;  Harley  vs.  Heist,  86  Ind.,  196;  Wil- 
•  bum  vs.  Wilbum,  83  Ind.,  55;  Pence  vs.  Makepeace,  66  Ind.,  345. 
The  act  of  Kline  in  securing  a  refusal  to  pay  the  orders  might  per- 
haps have  precluded  him  from  recovering  under  the  policy,  but  it 
cannot  prejudice  the  rights  of  the  appellant.  The  case,  therefore,  is 
not  affected  by  the  wrongful  act  of  the  assured  in  securing  the  re- 
fusal to  pay  his  orders,  but  it  is  to  be  determined  upon  the  legal 
effect  of  the  original  contract  between  the  insurer  and  the  assured. 
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There  is  a  yalid  reason  for  making  a  distinction  betw 
of  the  assured  and  the  beneficiary  in  such  a  case  ai 
Here  the  application  indorsed  on  the  policy  provi< 
"  binding  receipt,"  when  its  number  is  inserted  in  the  ] 
conclusive  evidence  that  the  above  amount  has  been  i 
policy  itself  declares  that  it  shall  be  incontestable  exc 
and  when  these  instruments  are  placed  in  the  hands  oi 
ary,  as  in  this  case,  the  insurer  ought  on  plain  princi] 
be  estopped  to  assert  that  the  premium  due  under  the 
the  policy  had  not  been  paid.  It  is  difficult  to  perceive 
representations  could  be  made;  and  to  permit  the  inc 
them  would  in  many  cases  be  unjust,  for  it  might  we] 
beneficiary,  if  not  misled,  would  pay  the  premium.  So 
thorities  go  so  far  as  to  hold  that  upoD  grounds  of  pu 
insurance  company  will  be  held  estopped  to  deny  as 
knowledgment,  that  the  consideration  for  the  policy  h 
Teutonia  Life  Ins.  Co.  vs.  Anderson,  77  HI.,  384  . 

It  is  held  by  many  courts,  including  our  own,  that  v 
issory  note  is  taken  in  payment  of  the  premium,  the 
the  note  will  not  forfeit  the  policy,  although  it  is  so  sti] 
note :  Franklin  Life  Ins.  Co.  vs.  Wallace,  93  Ind.,  7;  1 
etc.  Co.  vs.  Little,  56  Ind.,  504;  Hull  vs.  Northwestier 
Wis.,  397;  Phoenix  Ins.  Co.  vs.  Doster,  106  U.  S.,  30,  1 1 
18;  Insurance  Co.  vs.  Dutcher,  95  U.S.,  269;  Ohde  vs. 
etc.  Co.,  40  Iowa,  357;  Insurance  Co.  vs.  Bonner,  36 
In  the  case  of  the  National  Benefit  Association  vs.  Jac 
Bep.,  414,  it  was  held  in  an  action  on  a  policy  like  the  ( 
that  the  order  was  a  payment  of  the  premium,  althou| 
was  unable  to  collect  it     Our  conclusion  is  that  the  s 
topped  as  against  the  beneficiary,  to  aver  that  the  sui 
in  the  binding  receipts,  and  acknowledged  in  the  policy 
paid,  were  not  paid. 

But  if  it  were  granted  that  there  was  no  estoppel, 
judgment  must  be  reversed,  because  the  contract  does  i 
appellee  to  declare  a  forfeiture  for  non-payment  of  t 
ceived  from  the  assured.  Taking  into  consideration  tl 
tract  as  evidenced  by  all  the  written  instruments,  \ 
cause  for  forfeiting  the  policy.  The  only  clause  whicl 
give  a  right  to  declare  a  forfeiture  is  the  brief  clause 
the  order  given  by  the  assured,  and  this  cannot  be  al 
vail  against  the  statement  in   the  application,  the  ad 
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in  the  policy,  the  provision  that  it  shall  be  incontestable  except  for 
fraud,  and  the  recitals  of  the  binding  receipt.  The  clause  in  the  or- 
der ^irhich  reads  thus  :  "  I  hereby  authorize  the  association  to  de- 
duct from  moneys  due  on  account  of  injuries  any  indebtedness 
there  may  be  due  on  my  certificate,"  is  inconsistent  with  the  theoiy 
that  the  existence  of  an  indebtedness  forfeited  the  policy.  At  all 
events  they  are  not  such  strong  and  clear  words  as  require  the 
court  to  adjudge  that  the  insurer  had  a  right  to  declare  the  policy 
forfeited:  Northwestern  etc.  Co.  vs.  Hadett,  105  Ind.,  213;  Frank- 
lin etc  Co.  vs.  Wallace,  93  Ind.,  7';  Northwestern  etc.  Co.  vs.  Lit- 
tle, 56  Ind.,  604 

The  judgment  is  reversed,  with  instructions  to  award  the  appel- 
lant a  new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 
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BENNETT 

COUNCIL  BLUFFS  INS.  CO.*  j 

Where;  under  direction  of  the  agent,  a  clerk  of  the  latter  solicits  the  applica- 
tion, and  the  agent  issnes  a  policy  thereon,  and  a  statnte  provides  that  any 
person  soliciting  insurance  or  procuring  applications  shall  be  held  to  be 
the  agent  of  the  company,  the  latter  is  bound  by  a  knowledge  of  other  in- 
surance, communicated  to  the  clerk  by  the  insured,  though  not  communi- 
cated to  the  company. 

Evidence  of  a  richt  on  the  part  of  the  clerk  to  apply  the  premium  to  his  i>er- 
sonal  indebtemiess  to  the  insured,  is  evidence  of  his  right  to  collect  it. 

Where  the  insured  in  case  of  such  other  insurance  was  in  doubt  from  which 
company  she  could  recover,  she  had  a  right  to  claim  from  both  if  done  in 
good  faith. 

Sapp  &  PusET,  and  Hendebson,  Hubd  &  Danieds,  for  Appellant. 

Utt  Bros.,  for  Appellee, 

Seevers,  J. 

The  defendant  pleaded  that  there  was  other  insurance  on  the 
property  destroyed,  of  which  the  defendant  did  not  have  notice,  and 
that  this  fact  rendered  the  policy  void.  The  fact  that  there  was 
such  insurance  is  conceded.  The  facts  are  that  George  Salot  waA  the 
defendant's  agent,  and  that  he  had  the  authority  to  issue  policies, 
and  enter  into  contracts  of  insurance.  Salot  had  in  his  employ  a 
clerk  who  was  boarding  with  the  plaintiff.  This  derk  was  directed 
by  Salot  to  solicit  the  plaintiff  to  insure  her  property  in  the  defend- 
ant's company,  and,  if  she  did  so,  the  clerk  was  to  have  the  comnus- 
sion  to  apply  on  his  board.  The  clerk  procured  the  plaintiff  to  sign 
an  application,  which  was  delivered  to  Salot,  and  he  issued  the  pol- 

*  DeoisloQ  rendered,  MArch  8,  1887. 
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icy.  The  application,  was. not  sent  to  the  defendant^  and  at  the 
trial  it  could  not  be  found.  The  foregoing  facts  are  not  contro- 
verted. As  the  plaintiff  claims,  at  the  time  or  tunes  the  clerk  was 
soliciting  the  plaintiff  to  insure  in  the  defendant's  company,  he  was 
informed  that  the  property  was  insured  in  another  company  which 
was  insolvent,  and  there  was  evidence  tending  to  so  prove.  The 
material  question  is  whether  the  defendant  is  bound  by  the  Jaiowl- 
edge  of  the  clerk. 

1.  The  appellant  insists  that  Salot,  as  the  defendant's  agent  in  is- 
suing policies  and  makmg  contracts  of  insurance,  was  vested  with 
large  discretionary  power,  involving  a  knowledge  of  insurance,  and 
the  exercise  of  judgment  in  determining  upon  risks,  and  that  he 
could  not  delegate  such  powers  to  another.  It  wHl  be  assumed,  in 
the  absence  of  a  statute,  that  the  weight  of  authority  sustains  the 
foregoing  proposition.  For  the  purposes  of  the  case,  therefore,  it 
will  be  conceded.  But  it  will  be  observed  that  Salot  did  pass  upon  the 
risk  as  stated  in  the  application,  and  that  he  did  not  delegate  his 
authority  in  this  respect  The  question,  therefore,  is  whether  he 
had  the  power  to  have  his  clerk  solicit  insurance,  and  whether  the 
plaintiff  had  the  right  to  assume  that  he  for  that  purpose  was  the 
defendant's  agent. 

It  is  provided  by  a  statute  that  "  any  person  who  shaU  hereafter 
solicit  insurance,  or  procure  applications  therefor,  shall  be  held  to 
be  the  soliciting  agent  of  the  insurance  company  issuing  the  poMcji"- 
Miller's  Code,  1880,  p.  299.  Counsel  insist  that  this  statute  cannot 
be  construed  as  contemplating  a  person  who  wrongfully  obtains  a 
blank  application,  and,  without  the  knowledge  of  the  company,  solic- 
its insurance,  fills  up  the  blanks  in  the  application,  and  procures  it  to 
Ibe  signed  by  a  person  desiring  insurance.  Clearly  not,  if  this  is  all 
that  is  done.  But  suppose  the  application,  so  filled  up  and  signed,  is 
presented  to  the  company,  and  it  issues  a  policy  thereon,  and  re- 
ceives the  premium.  Is  it  not  bound  thereby,  even  if  it  does  not 
know  who  procured  the  application  ?  We  think  a  policy  so  issued 
would  be  a  valid  contract  of  insurance.  If  material,  the  company 
was  bound  to  know  who  the  agent  was,  and,  without  doubt,  could  be 
compelled  to  pay  the  loss  if  one  occurred.  The  statute  should  be 
construed,  we  think,  as  embracing  any  case  where  a  policy  has  been 
issued  upon  an  application;  and  whoever  procures  such  application 
must  be  regarded  as  the  soliciting  agent  of  the  company  issuing  the 
pcdicy. '  It  will  probably  be  ccmceded  that  if  the  defendant  had  sent 
A  clerk  employed  in  its  office  to  solicit  insurance,  and  he  had  done 
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what  Salot's  clerk  did,  and  the  poHcj  had  issued,  that  the  defendant 
would  have  been  bound.  Now,  we  are  unable  to  see  any  material 
difference  between  that  case  and  the  one  at  bar,  except  that  in  this 
case  the  defendant  did  not  know  Salot's  clerk,  or  that  he  had  pro- 
cured the  application.  But  Salot  did,  and  he  issued  the  policy,  as 
he  was  authorized  to  do.  The  defendant  is  bound  by  what  Salot 
knew  and  what  he  did;  for,' as  to  the  plaintiff  the  defendant  stands 
in  the  shoes  of  Salot  The  policy  was  issued  by  the  latter,  but  it  was 
the  act  of  the  defendant,  and,  under  the  statute,  the  defendant 
was  bound  to  know  who  procured  the  application,  for  the  reason 
thdt' Salot  had  such  knowledge  when  he  issued  the  policy.  The 
policy,  therefore,  is  not  void  because  there  was  other  insurance  on 
the  property  destroyed,  if  Salot's  clerk  had  knowledge  of  such  insur- 
ance, as  claimed  by  the  plaintiff,  provided  he  was  such  an  agent  as 
knowledge  to  him  would  be  binding  on  the  defendant  The  de- 
fendant insists  he  was  not  such  agent 

2.  Under  the  evidence  the  jury  would  be  warranted  in  finding  that 
Salot's  clerk  had  full  knowledge  that  there  was  other  insurance  on 
the  same  property  at  the  time  he  procured  the  application,  and 
when  the  policy  was  issued;  but  there  is  no  evidence  tending  to 
show  that  he  so  informed  Salot  The  evidence  tends  to  show,  and 
the  jury  would  be  warranted  in  finding  that  Salot's  clerk  had  the 
•power  and  authority  to  solicit  this  insurance,  procure  the  applica- 
tion, collect  the  premium,  and  deliver  policy.  The  only  doubt  is  as 
to  the  collection  of  the  premium.  As  to  this  the  evidence  is  undis- 
puted that  he  had  the  right  to  have  it  applied  on  his  indebtedness 
due  the  plaintiff.  This  is  sufficient  to  show  he  was  authorized  to 
collect  it  The  defendant,  therefore,  is  bound  by  the  knowledge  ob- 
tained by  such  derk  as  to  the  prior  insurance,  and  must  be  deemed 
to  have  waived  the  condition  of  the  policy  in  this  respect :  Boetcher 
vs.  Hawkeye  Ins.  Co.,  47  Iowa»  253;  Jordan  vs.  State  Ins.  Co.,  64 
Iowa,  216,  19  N.  W.  Rep.,  917. 

3.  It  is  insisted  the  verdict  is  not  sustained  by  the  evidence,  and 
that  the  amount  recovered  is  excessive.  We  cannot  interfere  with 
the  verdict  in  either  respect,  without  infringing  upon  the  well-estab- 
lished rule  of  this  court  When  the  loss  occurred,  the  plamtiff 
made  proofe  of  loss  to  the  other  instirance  company,  and  also  to 
the  defendant  She  claimed  of  each  company  the  entire  amount  of 
the  loss,  and  it  is^mMted  that  this  'constitutes  such  a  fraud,  or  at- 
;tempt  to  defraud,  as,  under  the  terms  of  the  policy,  will  prevent  a 
recovery.    In  this  proposition  we  are  unable  to  concur.    We  think 
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the  plaintiff  could  well  claim  the  loss  from  both  companies.  It  was 
somewhat  doubtful  if  she  could  recover  from  either;  and  from 
which  she  had  the  best  chance  of  recovery  was  a  problem  a  good 
lawyer  would  have  some  difficulty  in  solving.  She  undoubtedly 
made  the  claims  in  good  faith,  and  with  no  intent  to  defraud,  and  we 
do  not  think  there  is  any  evidence  which  tends  to  so  prove. 

Two  or  three  objections  are  suggested  *  to  rulings  of  the  court  in 
the  admission  and  rejection  of  evidence.  The  evidence  rejected  or 
admitted  was  not  by  any  means  controlling,  and  would  not  have  had 
or  had  no  influence,  we  feel  sure,  on  the  verdict  It  does  not  seem 
to  us  necessary  to  take  up  the  time  required  to  state  the.  points 
made  in  relation  thereto  by  counsel  for  the  appellant. 

We  think  the  judgment  must  be  affirmed. 
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SUPREME  COURT  OF   ILLINOIS. 


Appeal  from  Appellate  Court,     Third  DistricL 


BURLINGTON  INS.   CO. 
S.  M.  &  W.  F.  JOHNSON* . 


The  bond  of  an  agent's  surety  is  to  be  strictly  construed  to  limit  bis  1^^ 
within  the  precise  words  of  the  agreement. 


COIB- 


The  declaration  averred  the  advancement  of  moneys  to  the  agents  T^^ 
missions,  expenses,  etc.  2^ 

Heldy  That  where  the  contract  with  the  agents  did  not  stipulate  ^^^^^  of 
advances,  the  sureties  on  the  bond  given  for  the  faithful  perfom'^ 
the  contract,  cannot  be  held  liable  for  their  repayment. 

Lucas  &  Spenoeb,  for  Insurance  Co.,  AppeUant. 
Tipton,  Beapeb  &  Babb,  for  Johnsons,  Appellees. 

This  suit  was  brought  by  the  Burlington  Insurance  Cot^^  ^ 
against  S.  M.  Johnson  and  W.  F.  Johnson,  and  their  sureties 


bond.    The  declaration  as  last  amended  contains    only  a 
count,  to  which  the  circuit  court  sustained  the  demurrer  intex^^-^ 
by  defendants,  and  plaintiff  electing  to  stand  by  its  dedaratiot^    ^^ 
udgment  was  entered  in  favor  of  defendants.    That  judgme^*    jjjf 
affirmed  in  the  appellate  court  of  the  third  district,  and  pl^^^ 
brings  the  case  to  this  court  on  its  further  appeal  ^^ 

The  bond  declared  on  was  given  in  pursuance  of  the  ^^^^^^-jid 
dause  of  an  agreement  entered  into  between  S.  M.  Johnsof^  y^f 
W.  F.  Johnson  and  plaintiff    The  other  defendants  are  sureti^^,^ 


•  opinion  filed.  May  12,  1887. 
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the  principals  in  the  bond.  The  contract  between  the  principals  and 
ihe  insurance  company  and  the  bond  in  suit,  are  both  set  out  at 
length  in  the  declaration.  It  is  averred  the  bond  was  given  in  pur- 
suance with  the  written  contract,  and  was  to  secure  the  faithful  per- 
formance of  the  contract  by  the  principal  defendants.  On  looking 
into  the  contract,  it  is  seen  what  covenants  the  sureties  obligated 
themselves  that  the  principals  should  perform,  or  in  default  thereof, 
they  would  become  liable.  A  rule  of  law  having  a  direct  application 
to  the  case  is,  the  understanding  of  a  surety  is  to  be  strictly  con- 
strued, ai^d  his  hability  will  not  be  extended  beyond  the  precise 
words  of  his  agreement,  either  by  ^implication  or  by  construction. 
Applying  this  well-understood  doctrine,  the  contract  between  the 
principab  and  plaintiff  fixes  the  measure  of  the  liability  of  the  sure- 
ties, and  beyond  or  outside  of  that  the  sureties  are  liable .  for  no 
default  of  their  principals.  It  is  important  then,  to  inquire  what 
duties  the  principab  owed  to  plaintiff  under  the  contract  they 
failed  to  perform.  It  is  averred  in  the  declaration,  "  That  after  the 
execution  of  the  above-mentioned  contract  and  bond,  the  defend- 
ants S.  M.  &  W.  E.  Johnson  entered  upon  the  performance  of  such 
•contract  and  from  thence,  at  various  times,  to  the  time  of  the  termi- 
nation of  said  agency,  the  said  S.  M.  &  W.  F.  Johnson  requested 
the  plaintiff  to  advance  money  to  them,  as  such  agents,  to  pay  com- 
missions, expenses,  etc.,  and  to  enable  them,  the  said  S.  M.  &  W.  F. 
Johnson  to  prosecute  and  carry  on  the  said  business  of  the  plaintiff 
and  such  agents,  under  the  first-misntioned  contract  and  with  the 
agreement  and  understanding  on  the  part  of  the  plaintiff  and  the 
said  S.  M.  &  W.  P.  Johnson  that  they  the  said  S.M.  &  W.  F.  John- 
son, on  demand  Would  pay  and  return  to  the  plaintiff  any  and  aU 
moneys  so  received  by  them  and  due  from  them  as  such  agents  as 
Aforesaid.  And  thereupon,  to  wit:  at  various  and  divers  times,  and 
after  the  time  at  such  request  on  such  and  other  like  requests 
from  the  said  S.  M.  &  W.  F.  Johnson,  the  plaintiff  did  advance  to 
the  said  S.  M.  &  W.  F.  Johnson,  as  such  agents  for  the  purpose 
Aforesaid,  large  sums  of  money,  to  wit:    " Ten  thousand  dollars." 

It  nowhere  appears  in  the  contract  that  the  plaintiff  was  to  ad- 
vance any  money  to  their  agents  for  the  purpose  stated  in  the  aver- 
ments of  the  declaration,  or  indeed  for  any  other  purposes,  nor  does 
it  contain  any  covenant  they  shall  repay  any  money  advanced  to 
them.  It  cannot  be  claimed,  with  any  show  of  reason,  the  bond 
obligates  the  sureties  to  be  responsible  for  the  default  of  the  princi- 
pals to  perform  any  duty  or  obligation  arising  out  of  a  contract,  or 
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otherwise,  not  fairly  within  the  provisions  of  the  written  contract 
between  the  parties,  in  pursuance  with  which  the  bond  was  entered 
into.  That  would  be  to  enlarge  the  undertaking  of  the  sureties, 
which  the  law  will  not  permit.  The  money  advanced  to  their 
agents,  according  to  the  averments  in  the  declaration,  is  outside  of  the 
terms  of  the  written  agreement.  The  legal  effect  of  the  bond  of  the 
sureties  is  that  their  principals  should  perform  and  observe  all  the 
covenants  and  undertakings  contained  in  the  written  contract^  but 
nothing  beyond  what  may  fairly  be  said  to  be  within  its  terms. 
Should  it  be  held  the  sureties  a^e  liable  for  moneys  advanced  to  the 
agents  of  the  plaintiff,  although  for  their  business,  by  the  same 
parity  of  reasoning  they  could  be  held  liable  for  the  default  of  the 
agents  to  perform  any  other  agreement  they  might  make  with  the 
insurance  company  outside  of  the  written  contract  concerning  their 
business.  There  is  no  warrant  of  law  for  extending  the  liability  of 
the  sureties  to  such  an  unreasonable  extent.  Clearly,  the  money 
advanced  by  plaintiff  to  its  agents  was  not  advanced  under  the 
terms  of  the  written  contract,  and  the  sureties  are  not  liable  for  the 
default  of  the  agents  in  regard  to  it.  It  is  not  covered  by  the  con- 
ditions of  the  bond  of  the  sureties. 

The  judgment  of  the  appellate  court  affirmed. 
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SUPREME  COURT  OF  INDIANA. 


Appeal  from  Vigo   C.  C. 


CONTINENTAL  LIFE  INS.  CO. 


MART  HOUSER.* 

Rulings  of  law  made  on  a  prior  appeal  are  oonolnsiye  when  the  case  comes  a 
second  time  before  the  court,  if  the  fact«  on  which  they  were  made  are  the 
same  in  both  cases. 

Where  the  policy  was  valid  in  its  inception  'and  there  was  for  a  time  a  risk, 
premiums  previously  paid  cannot  as  a  general  rule  be  recovered  as  for 
money  had  and  received,  on  account  of  a  refusal  to  receive  another 
premium. 

HOWK,  J. 

Tills  cause  is  now  before  this  court  for  the  second  time.  On 
the  former  appeal,  the  opinion  and  judgment  of  this  court  are  re- 
ported under  the  title  of  Continental  L  In&  Co.  vs.  Houser,  89 
Ind.,  258. 

When  the  cause  was  returned  to  the  court  below,  appellee  filed 
an  amended  complaint,  in  four  paragraphs.  Of  these,  appellant's 
demurrer  was  sustained  to  the  second  paragraph,  and  appellee  yoI- 
untarilj  withdrew  the  third  paragraph  of  her  complaint  Issues 
were  joined  on  the  first  and  fourth  paragraphs  of  complaint  by 
appellant's  answer  in  general  denial  thereof.  These  issues  were 
tried  by  a  jury,  and  a  verdict  was  returned  for  appellee,  assessing 
her  damages  in  the  sum  of  $503.75;  and  over  appellant's  motion  for 
a  new  trial,  the  court  rendered  judgment  on  the  verdict. 

*  Decision  rendered,  June  17, 1887. 
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Errors  are  assigned  here  by  appellant  which  call  in  question:  (1) 
the  sufficiency  of  the  first  paragraph  of  the  complaint  when  chal- 
lenged for  the  first  time  in  this  court;  (2)  the  overruling  of  its  de- 
murrer to  the  fourth  paragraph  of  complaint;  and  (3)  the  overruling 
of  its  motion  for  a  new  trial 

1.  It  is  conceded  by  appellant's  counsel,  in  his  brief  of  this  cause, 
that  the  first  paragraph  of  appellee's  complaint,  now  before  this 
court,  is  the  same  substantially  as  her  third  paragraph  of  complaint 
on  the  former  appeal  herein.  We  then  held  that  such  third  para- 
graph, ''although  badly  drawn  and  lacking  in  certainty,"  was 
sufficient  on  demurrer  as  an  "  ordinary  count  for  money  had  and 
received."  If  the  paragraph  is  sufficient  on  demurrer,  and  our 
former  holding  is  conclusive  that  it  is,  surely  it  is  sufficient  when,  as 
here,  it  is  called  in  question  for  the  first  time  by  an  assignment  of 
error  in  this  court. 

2.  Appellant's  counsel  vigorously  assails,  in  argument,  the  over- 
ruling of  the  demurrer  to  the  fourth  paragraph  of  appellee's  com- 
plaint Appellee's  counsel  claims,  however,  that  if  this  ruling  be 
erroneous,  it  is  a  harmless  error,  for  the  reason  that  the  court  below 
''  excluded  all  evidence  offered  under  the  fourth  paragraph  of  com- 
plaint "  This  is  equivalent,  we  think,  to  an  admission  on  the  part 
of  appellee  that  the  verdict  and  judgment  below  herein  rests,  and 
must  be  rested,  upon  the  first  paragraph  of*  appellee's  complaint. 
Besides,  the  fourth  paragraph  of  complaint  now  before  us  states 
substantially  the  same  facts  as  were  stated  in  the  fourth  paragraph 
of  complaint  on  the  former  appeal  herein,  the  substance  of  which 
facts  we  have  given  in  our  former  opinion.  We  then  held,  and  we 
see  no  cause  for  changing  our  decision,  that  the  facts  so  stated  were 
not  sufficient  to  withstand  a  demurrer;  and  that  the  paragraph  of 
complaint  was  not  "good  for  any  purpose  or  upon  any  theory."  In 
the  case  under  consideration,  the  court  clearly  erred,  we  think,  in 
overruling  appellant's  demurrer  to  the  fourth  paragraph  of  appellee's 
complaint 

(3)  In  our  opinion  on  the  former  appeal  herein,  we  said:  "The 
policy  was  valid  in  its  inception,  and  there  was  for  a  time  a  risk;  and 
the  general  rule  is  that,  where  the  risk  attaches,  premiums  cannot  be 
recovered  from  the  company:  Bliss,  L.  Ins.,  750;  May,  Ins.,  §  567. 
If  there  was  a  continuing  valid  risk  up  to  the  time  the  last  premium 
was  tendered  and  refused,  then  the  premiums  previously  paid  can- 
not be  recovered:  May,In8.,§§  568,569."  We  think  this  is  a  correct 
statement  of  the  law,  and  certainly  it  is  the  law  of   this  case.    For 
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the  rule  of  law  applied  by  this  court,  in  the  decision  of  a  cause, 
remains  the  law  of  that  case  in  all  subsequent  proceedings  therein: 
Kress  vs.  State,  65  Ind.,  106;  Pittsburgh  etc.  R  Co.  ys.  Hison,  110 
Ind.,  225;  8  West  Bep.,  888,  and  cases  there  cited. 

Applying  the  rules  of  law  declared  in  our  opinion  on  tlie  former 
appeal  herein,  to  the  case  as  now  presented,  we  are  of  opinion  that 
the  yerdict  and  judgment  below  cannot  possibly  be  sustaiaed. 

There  is  no  evidence  in  the  record  of  this  cause,  as  now  presented, 
which  proves  or  tends  to  prove  that  appellant  ever  had  and  received 
any  money,  for  the  use  and  benefit  of  appellee,  upon  any  account 
other  than  premiums  paid  upon  a  valid  risk  assumed  by  appellant 
upon  the  life  of  Louise  Hesse.  Under  the  law  of  this  case  as  de- 
clared by  this  court  on  the  former  appeal  herein,  such  premiums  so 
paid  cannot  be  recovered  back  from  appellant  as  and  for  money  had 
aud  received.  It  follows,  therefore,  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence,  and  was  contrary  to  law;  and 
for  these  causes  it  was  error  in  the  court  below  to  overrule  appel- 
lant's motion  for  a  new  trial  This  is  not  a  case  of  conflicting  evi- 
dence. But  it  is  a  case  where  the  evidence  wholly  fails  to  establish 
a  valid  and  legal  claim  against  the  defendant.  Appellant's  counsel 
also  complained,  in  argument,  of  certain  alleged  errors  of  law 
occurring  at  the  trial  and  excepted  to,  and  assigned  as  causes  for  a 
new  trial  in  the  motion  therefor;  but  as  these  errors  of  law  are  not  • 
likely  to  occur  again,  we  do  not  now  consider  them.  In  conclusion, 
we  commend  to  the  consideration  of  appellee  and  her  counsel  the 
suggestions  contained  in  the  closing  sentences  of  our  opinion  on  the 
former  appeal  herein,  and  the  authority  cited  in  support  thereof: 
'  Day  vs.  Connecticut  Qeneral  L.  Ins.  Co.,  45  Conn.,  480;  Continental 
L.  Ins.  Co.  vs.  Houser,  89  Ind.,  268. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  fourth  paragraph  of 
complaint,  and  for  further  proceedings  not  inconsistent  with  this 
opinion. 
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SUPREME  JUDICIAL   COUBT  OF  MAINK 


CITT  OF  PORTLAND 

V8, 

UNION  MUT.  LIFE  INS.  CO.*] 

A  mutaal  life  company  incorporated  in  Maine,  and  having  its  principal  place 
of  business  in  a  city  in  that  State  is  under  tne  Maine  statute  taxable  in  such 
city  for  the  personal  securities  in  which  its  funds  and  annual  income  are 
invested. 

The  premiums  are  not  personal  property  placed  in  the  hands  of  the  corpora- 
tion for  the  future  benefit  of  heirs  or  other  persons  within  an  exempting 
clause  of  the  statute.  They  are  paid  absolutely  as  a  consideration  for  the 
contract. 

Joseph  W.  Lymonds,  and  Bion  Bradbuby, /or  Plaint^* 
Druumond  &  DBUMMOND,ybr  Defendant, 

LiBBET,  J. 

The  only  question  in  this  case  that  need  be  decided  is  whether  the , 
defendant  corporation,  a  mutual  life  insurance  company,  was  legally 
taxable  for  his  personal  property,  in  Portland,  in  1862  and  1883.  It 
owned  stocks  in  national  banks,  in  this  State,  of  an  assessable  value 
sufficient  to  produce  the  tax  assessed  against  it  and  claimed  in  this 
action,  besides  a  large  amount  of  other  personal  property,  in  which 
its  funds  and  annual  earnings  had  been  invested.  It  is  a  corpora- 
tion organized  under  the  law  of  this  State,  and  had  its  principal 
place  of  business  in  Portland,  so  that  it  was  taxable  there  if  legally 
taxable.  By  Rev.  Si,  c.  6,  §  13,  "  all  personal  property  within  or 
without  the  State,  except  in  cases  enumerated  in  the  following  sec- 
tion, shall  be  assessed  to  the  owner  in  the  town  where  he  is  an  in- 
habitant on  the  first  day  of  each  ApriL"     This  language  embraces 

*  Declalon  rendered,  March  A,  1887» 
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corporations  as  well  as  persons.  The  defendant,  being  the  owner 
of  the  property  in  this  State,  was  taxable,  unless  within  one  of  the 
exceptions  in  section  14,  or  exempt  by  some  other  provision  of  the 
statute.  It  is  claimed  and  strenuously  maintained  by  its  counsel 
that  it  is  within  the  seventh  exception  enumerated  in  section  14, 
which  reads  as  follows:  "Personal  property  placed  in  the  hands  of 
any  corporation  as  an  accumulating  fund  for  the  future  benefit  of 
heirs  or  other  persons  shall  be  assessed  to  the  person  for  whose  bene- 
fit it  is  accumulating,  if  within  the  State,  otherwise  to  the  person  so 
placing  it,  or  his  executors  or  admisistrators,  until  a  trustee  is  ap- 
pointed to  take  charge  of  it  or  its  income  and  then  to  such  trustee." 
The  deposit  so  placed  may  be  of  a  kind  of  property,  such  as  stocks, 
to  be  returned  in  individuo,  with  its  income,  or  it  may  be  money  to 
be  invested  at  interest,  and  a  like  sum,  with  its  accumulations,  re- 
turned at  the  time  stipulated.  In  either  case,  the  obligation  is 
absolute:  Hathaway  vs.  Fish,  13  Allen,  267;  Da\is  vs.  Macy,  124 
Mass.,  193. 

Are  the  premiums  paid  as  the  consideration  for  the  contract  of  life 
insurance  personal  property  placed  in  the  hands  of  the  insurance 
company  as  an  accumulating  fund  for  the  future  benefit  of  heirs  or 
other  persons  within  the  meaning  of  this  statute  ?  We  think  not. 
The  premiums  are  paid  absolutely  to  the  corporation  as  the  consid- 
eration for  the  policy  of  insurance.  They,  with  their  accumulations, 
are  not  to  be  paid  to  heirs  or  other  persons  at  some  future  day;  but 
the  sum  to  be  paid  by  the  special  contract  on  the  happening  of  the 
death  of  the  insured  is  fixed  and  absolute,  having  no  regard  to  the 
amount  of  premiums  paid  or  their  accumulations.  The  insurance 
may  become  payable,  by  the  death  of  the  insured  within  the  first 
year,  before  a  second  premium  becomes  due,  or  it  may  not  become 
due  and  payable  till  the  premiums  paid,  with  their  accumulations, 
are  double  or  triple  the  sum  of  the  insurance;  or  it  may  never  be- 
come payable  by  reason  of  a  failure  to  pay  the  premiums,  or  a  viola- 
tion of  some  other  condition  of  the  contract  by  the  insured;  and  if 
the  insurance  is  payable,  in  case  of  the  death  of  the  insured,  to  his 
legal  representatives,  and  he  dies  leaving  no  widow  or  issue,  the  in- 
surance is  not  for  the  "  benefit  of  heirs  or  other  persons,"  but  goes 
into  his  general  estate  to  be  administered  as  other  personal  assets. 
Eev.  St,  c.  64,  §  48;  id.,  c.  75,  §  10.  If  anything  is  left  after  payment 
of  debts,  the  heirs  take  by  descent,  and  not  by  purchase,  as  when 
the  fund  is  placed  in  the  hands  of  a  corporation  to  accumulate  for 
their  future  benefit.     The  contract  of  life  insurance  is  not  a  deposit 
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ot  the  premiums  to  be  paid  to  some  person,  with  their  aocumnlft- 
tions,  at  some  future  time,  but  a  special  contract  of  hazard  for  the 
payment  of  a  sum  stipulated,  without  regard  to  the  amount  paid  in 
premiums  before  the  happening  of  the  contingency. 

It  is  claimed  that  the  construction  which  we  feel  compelled  to  give 
to  the  statute  casts  upon  mutual  life  insurance  companies  an  unjust 
burden.  If  so,  it  is  a  question  addressed  to  the  legislalure,  and 
not  to  the  court;  and,  since  this  action  was  commenced,  the  legis- 
lature has  acted  upon  it  by  proyiding  a  new  mode  of  taxing  all  life 
insurance  companies;  so  the  question  is  no  longer  of  practical  impor- 
tance.   Acts  1885,  c  329.    Judgment  for  plaintiff. 

Peters,  C.  J.,  Walton,  Virgin,  Foster,  and  Haskell,  JJ.,  concurred. 


Digitized  by  LjOOQ IC 


1887.]  EarruKm  vs.  Bartford  Fire  Ins.  Co.  787 


UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURL 


HARRISON 

vs. 

HARTFORD  FIRE  INS.  CO.*J 

It  was  claimed  that  an  oral  agreement  was  made  with  the  agent  at  the  time 
of  making  the  application,  that  the  policy  should  allow  the  premises  to  be 
Tacant  for  thirty  days. 

Seldf  in  an  action  to  reform  the  contract,  that  if  the  evidence  is  so  conflicting 
or  undecisive  as  to  leave  a  doubt,  the  written  contract  must  stand. 

Seldf  That  where  a  policy  is  deposited  by  insured  with  the  agent  for  safe- 
keeping, the  latter  becomes  his  agent  in  any  matter  relating  to  the  safe- 
keepiDg,  such  as  misstatements  regarding  the  contents  of  the  document 
made  by  the  agent  while  in  his  possession. 

E.  P.  Johnson, /or  GomplainanL 

Noble  &  Oemok, /or  Defendant. 

Thayeb,  J.  (orally). 

In  the  case  of  Calyin  Harrison  vs.  Hartford  Fire  Insurance 
Company  the  complainant  has  filed  a  bill  to  reform  a  policy  of  fire 
insurance  on  the  ground  of  mistake.  The  bill  alleges  substantially 
that  complainant  applied  to  the  defendant  for  a  policy  of  fire  insur- 
ance upon  a  house  situated  in  Lewis  County,  which  policy  was  to 
run  for  a  year,  and  was  to  be  issued  in  the  sum  of  $1,000;  that  at 
the  time  of  making  the  application  for  this  policy  he  entered  infco  an 
oral  stipulation  with  the  defendant's  agent  that  the  policy  should 
contain  a  clause  to  the  effect  that  the  premises  might  remain  vacant 
for  a  period  of  thirty  days  without  impairing  the  policy.     After  the 

•  Dediion  rendered.  May  18, 1887. 
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policy  was  issued  it  seems  to  have  been  committed  by  the  complain- 
ant to  the  custody  of  the  defendant's  agent,  who  had  procured  the 
policy,  for  safe-keeping,  and  it  remained  in  his  custody  for  several 
months  until  after  a  fire  had  occurred  which  destroyed  the  premises 
After  the  fire  occurred  the  policy  was  examined,  and  it  was  found  to 
contain  a  clause  to  the  effect  that  it  should  become  void  if  the  prem- 
ises remained  vacant  for  more  than  ten  days,  and,  inasmuch  as  the 
premises  had  been  vacant  for  more  than  ten  days  at  the  time  the 
fire  occurred,  the  defendant  refused  to  adjust  the  loss.  Thereupon 
this  bill  was  brought  to  correct  the  alleged  mistake. 

The  rule  is  well  settled  that  an  appHcation  to  reform  a  written 
contract  on  the  ground  of  accident  or  mistake  must  be  supported  by 
dear  and  satisfactory  proof,  otherwise  it  will  not  be  granted.  .If  the 
testimony  is  conflicting  or  of  such  undecisive  character  as  to  raise  a 
substantial  doubt  in  the  minds  of  the  court,  the  contract  as  written 
must  stand.  Besides  the  ordiiftiry  burden  of  proof  which  rests  upon 
every  litigant  who  holds  the  affirmative  of  an  issue,  there  is  in  this 
class  of  cases  the  additional  burden  of  overcoming  the  strong  pre- 
sumption created  by  the  contract  itself,  which  the  proceeding  seeks 
to  reform.  I  refer  to  May,  Ins.,  §  566,  and  a  large  number  of  cases 
cited  in  the  note  to  that  section.  In  deference  to  the  foregoing  rule 
I  am  compelled  to  dismiss  the  present  bill 

The  testimony  upon  which  chief  reliance  is  placed  to  make  out  the 
allegations  of  this  bill  is  that  of  the  complainant's  son,  who  testified 
in  substance  that  when  he  applied  for  this  policy  he  inquired  of  the 
agent  of  the  defendant  how  long  the  premises  might  remain  vacant 
without  vitiating  the  policy,  and  that  the  agent  replied  thirty  days. 
The  agent  of  the  defendant  (who  seems  to  testify  in  this  case  very 
fairly)  states  that  he  has  no  recollection  of  having  had  any  such  con- 
versation with  the  complainant's  son.  He  does  recollect  that  sev- 
eral weeks  after  the  policy  was  issued,  and  after  it  was  placed  in  his 
custody  for  safe-keeping,  the  complainant  himself  inquired  of  him 
(the  premises  then  being  vacant)  how  long  the  premises  might  re- 
main vacant  without  vitiating  the  policy,  and  he  says  that  he  may 
have  answered  that  question  by  saying  thirty  days,  but  whether  he 
did  make  such  an  answer  or  not  he  does  not  recollect  If  he 
made  such  an  answer  to  the  complainant's  inquiry,  of  course  it 
was  an  erroneous  answer,  and  it  may  have  misled  the  complainant, 
but  if  the  complainant  was  misled  by  that  statement  he  was  misled 
by  his  own  agent  (to  whom  he  had  intruKted  the  policy  for  safe- 
keeping) as  to  the  contents  of  the  poHcy.      In  any  event  a  statement 
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of  that  kind  made  after  the  policy  had  been  written  and  delivered 
would  be  no  ground  for  reforming  the  policy.  In  order  to  reform 
the  policy  it  must  clearly  appear  that  before  the  policy  was  issued 
there  was  a  distinct  oral  agreement  that  the  policy  should  contain  a 
clause  to  the  effect  that  the  premises  might  remain  vacant  thirty 
days,  and  that  through  inadvertence  or  mistake  the  stipulation  was 
omitted  from  the  policy.  As  I  stated  before  the  proof  does  not  sat- 
isfy me  that  there  was  any  such  oral  agreement  antedating  the  ex- 
ecution of  the  written  policy,  for  that  reason  I  am  compelled  to  dis- 
miss the  bilL 
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8UPBEME   COURT  OP  MICHIGAN. 


GUEST 

NEW  HAMPSHIRE  FIRE  INS.  GO*j 

Where  the  application  was  oral,  and  there  waa  no  inquiry  regarding  "^®^' 

brauces,  a  failure  to  mention  the  existence  of  a  mortgage  is  not  *  ""*' 

representation. 
A  policy-prohibition  against  further  insurance  by  the  insured  owner  '^^^  ^ 

prevent  a  mortgagee  from  independently  insuring  his  own  int^refl*- 
The  rejection  of  evidence  as  to  value  from  one  not  showing  any  coO^P* 

knowledge  on  the  subject  is  not  error. 

Shepard  &  Lyon,  for  Plaintiff. 

Pratt  &  Gilbert,  for  Defendant, 

Campbeli^  ^' 

In  this  case  plaintiff  recovered  on  a  policy  of  insurance   '■^^,5 
dwelling.      He  bad  held   a  contract  of  purchase,  which    1^^ 
assigned,  as  collateral  to  a  building  debt,  to  one  Harrison.      -^  , 
son  afterwards  took  out  a  policy  for  his  own  interest,     hi^^ 
house  burned,  Harrison  collected  that  policy,  and  applied  tb^  ?  . 
ceeds  on  the  mortgage.    The  company  defended  on  the  groa^*^  .. 
plaintiff  did  not  state  truly  his  interest;  that  the  Harrison    P^ 
constituted  other  insurance,  and  yitiated  this  policy;  and  a«^        , 
other  questions,  chiefly   relating   to   the    same   general   g^^ 
There  was  no  written  application,  and  there  was  no  writteJ^   ^^ 
tions  and  answers.    The   policy  contained  no   reference  ^^^^^-tiiere 
except  the  recital:    "Lot  held  by  virtue  of  a  land  contract'*       " 
is  nothing  in  the  case  which  shows  that  there  was  any  xsi^^^ 
sentation  concerning  the  title,  unless  a  failure  to  mention  the  ^^  y^ 
brance  to  Harrison  can  be  so  treated.    There  was  testimony  ^^ 

from  plaintiff  and  the  insurance    agent  indicating  that  ^S^^^ — 

■■  ■  ■■  ■ 

•  Deoiftlon  rendered,  May  5, 1887. 
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Imew  all  about  it  The  case  practicallj  comes  back  to  the  ques- 
tion whether  Tulare  to  mention  the  mortgage  in  the  policy  is  a  prac- 
tical misrepresentation. 

It  was  held  in  Castner  vs.  Insurance  Co.  (46  Mich.,  15,  8  N.  W. 
Bep.,  554)  that  a  person  getting  insuraDce  was  not  required  to  show 
the  exact  condition  of  his  title  unless  requested  to  do  so:  In 
Fttrmem'  Mut.  Fire  Ins.  Co.  ys.  Fogelman  (35 .  Mich.,  481)  it  was  • 
held  equitable  ownership  would  support  a  recital  of  ownership:  In 
O'Brien  vs.  Ohio  Ins.  Co.  (52  Mich.,  131, 17  N.  W.  Rep.,  726)  it  was 
held  a  failure  to  mention  incumbrances,  if  not  inquired  about,  and 
if  the  application  was  oral,  and  no  deceit  practiced,  was  immaterial 
A  similar  principle  was  laid  down  in  Tiefenthal  vs.  Citizens'  Mut. 
Fire  Ins.  Co.,  63  Mich.,  306, 19  N.  W.  Rep.,  9  As  the  loss  of  the 
insured  property  would  diminish  the  mortgagor's  means  of  paying 
the  mortgage,  it  cannot  •  be  said  that  a  mortgage  lessens  the  insur- 
able interest,  unless  there  is  a  stipulation  to  the  contrary,  or  some 
very  peculiar  state  of  things.  The  policy  was  not  void  here  for  that 
reason. 

The  policy  is  made  voidable  if  the  assured  obtains  further  insur- 
ance without  the  written  consent  of  the  company  indorsed  thereon. 
But  this  cannot  prevent  the  mortgagee  from  insuring  his  own  risk. 
The  assured  could  not  prevent  his  doing  so,  and  it  is  not  the  act  of 
the  assured.  The  charge  of  the  court  was  emphatic  that,  if  there 
was  any  collusion  so  that  the  assured  was  to  be  interested  in  the 
further  policy,  his  insurance  would  be  avoided.  The  jury  have 
settled  the  question  in  favor  of  plaintifil  This  court  has  recently 
decided  that  subsequent  insurance  by  a  mortgagee  cannot  be  treated 
as  further  insurance  which  will  vitiate  a  policy  in  favor  of  the  mort- 
gagor, and  it  is  not  necessary  to  enlarge  upon  it:  Carpenter  vs.  Con- 
tinental In&  Co.,  28  N.  W.  Rep.,  749.  This  being  so,  the  defendant 
is  in  no  way  interested  in  the  use  which  the  mortgagee  made  of  his 
insurance-money.  It  was  entirely  foreign  to  this  policy,  and  can  be 
no  defense  to  it. 

We  do  not  think  the  record  sustains  the  objection  that  the  court 
submitted  the  case  to  the  jury  on  the  proofs  of  loss  furnished  to  the 
company. 

It  was  not  error  to  reject  the  opinion  of  Mr.  Hannah  concerning 
the  value  of  the  house  insured.  He  did  not  show  that  he  had  any 
co«n>fttMiL knowledge.  The  others  points  are  all  dependent  on  what 
we  have  already  referred  to. 

The  judgment  should  be  affirmed.     The  other  justices  concurred. 
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SUPEEME  COURT  OF  IOWA. 


Appeal  from  Circuit  Court,  Hardin  County. 


RANISBARGER 

vs. 

XJNION  MUT.  AID  ASSTSF.* 

In  an  action  at  law  against  a  mntnal  benefit  association  to  recover  the  amoant 
of  an  assessment  upon  the  members  which  the  association  have.refiised  to 
make,  held^  on  demnrrer,  that  the  action  cannot  be  maintained.  In  Rnch 
a  case  the  remedy  is  by  a  proceeding  to  compel  the  association  to  make  the 
assessment. 

This  is  an  action  at  law  on  a  certificate  of  membership  in  the  de- 
fendant company.  The  certificate  was  issued  to  Enoch  Johnson, 
plaintifi's  father,  and  it  constituted  him  a  member  of  the  association. 
By  it  the  association  agreed,  in  consideration  of  the  payment  by  said 
Johnson  of  certain  dues  and  assessments,  to  pay,  on  proof  of  his 
death,  the  plaintiff  and  her  husband,  the  net  proceeds  of  one  full 
assessment  at  schedule  rates  upon  all  the  members  in  good  standing 
at  the  date  of  such  death.  This  agreeineDt  is  expressed  in  the  fol- 
lowing language:  *' Upon  receipt  of  satisfactory  proof  of  death  of 
a  member  of  the  association  "^  "*  *  the  secretary  shall  make  a  assess- 
ment upon  each  member  of  the  association  at  the  rates  prescribed 
in  the  following  schedule:  "*  *  *,  Such  assessments  shall  be  paid  to 
the  secretary  within  thirty  days  from  the  day  on  which  the  notice 
bears  date.  Five  days  shall  be  allowed  the  secretary  for  making 
such  notices  after  the  date  thereof,  and  five  days' .  gxace  shall  be 
allowed  the  members  in  addition  to  the  time  mentioned  in  the 

Decision  rendered,  June  26, 1887.— From  liorthveiUm  A^orter 
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notice.  The  proceeds  of  such  assessment,  not  exceeding  the  sum  of 
twenty-five  hundred  dollars,  shall  be  paid  to  the  beneficiary  named 
in  the  certificate  within  ninety  days  from  the  receipt  of  satisfactory 
proofs  of  death." 

It  is  alleged  in  the  petition  that  Johnson  had  in  all  things  per- 
formed his  part  of  the  agreement,  that  he  was  dead,  and  that 
proofs  of  his  death  had  been  filed  with  defendant  as  required  by  the 
contract;  but  that  it  had  failed  and  refused  to  make  an  assessment 
on  the  members  of  the  associattion,  or  to  collect  or  to  pay  over  the 
proceeds  of  such  assessment.  It  is  also  alleged  that  the  proceeds  of 
one  assessment  upon  all  members  in  good  standing  at  the  time  of 
the  death  would  amount  to  $2,500.  A  demurrer  to  the  petition  was 
oyerruled,  and  defendant  refusing  to  plead  further,  judgment  was 
entered  against  it  for  one-half  of  the  maximum  amount  of  the  cer- 
tificate, that  being  the  interest  claimed  by  plaintifEl  Defendant 
appealed. 

Alfobd  &  Gates  and  Gb».  W.  Wabd,  for  Appellant. 

Huff  &  Pillsbubt,  for  Appdlee, 

Heed,  J. 

Defendant  is  a  mutual  association,  having  no  funds  for  the  pay- 
ment of  death-loBse^  except  such  as  may  be  realized  from  assess- 
ments on  its  members.  It  did  not  contract  for  the  payment  of  a 
specified  sum  on  the  death  of  the  members,  but  its  undertaking  was 
that  it  would  make  an  assessment  on  its  members  at  the  time  of  the 
death,  and  pay  over  the  proceeds  of  such  assessment  to  the  bene- 
ficiary. The  question  raised  by  the  demurrer  is  whether,  upon  the 
refusal  of  the  defendant  to  make  the  assessment  to  pay  a  death-loss, 
an  action  at  law  can  be  maintained  for  the  recovery  of  such  sum  as 
it  might  be  supposed  would  have  been  realized  if  the  assessment  had 
been  made.  We  considered  this  question  in  Bailey  vs.  Mutual  Ben. 
Ass'n  (27  N.  W.  Bep.,  770),  and  we  there  held  that  the  action  could 
not  be  maintained.  The  remedy  of  the  beneficiary,  if  any,  is  by  a 
proceeding  to  compel  the  association  to  make  the  assessment.  It  is 
fair  to  the  circuit  court  to  say  that  that  decision  was  made  since  the 
judgment  was  rendered  in  this  action.  Following  that  holding,  the 
judgment  will  be  reversed. 

Beck,  J.,  dissents  on  the  ground  expressed  in  his  dissenting  opin- 
ion in  Bailey  vs.  Mutual  Ben.  Ass'n,  cited  in  the  majority  opinion. 
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SUPREME  X30URT  OF  NEBRASKA. 


In  Re  BABCOCK* 

That  part  of  sec.  6,  ch.  16  of  Nebraska  Statutes  of  1885,  which  requires  of 
insurance  compauies  a  capital  of  $100,000  refers  to  life  companies  organized 
within  that  State  as  well  as  elsewhere.  Bankable  notes  cannot  be  consid- 
ered a  part  of  the  capital  within  the  statute. 

" To  the  Court:  Ijincwln,  March  21,  1887. 

"OPhe  Honorable  Supreme  Court,  State  of  Nebraska: — 
"Gentlemen:  In  the  transaction  of  business  in  my  office  it  has 
become  necessary'  for  me  to  know  the  law  regarding  the  capital,  if 
any,  required  of  a  life  insurance  company  organized  within  the 
State  of  Nebraska.  If  it  is  not  inconsistent  with  your  duties,  in 
order  that  I  may  fully  understand  what  law  is  applicable,  I  respect- 
fully solicit  your  opinion  upon  the  following  questions:  (1)  Does 
that  part  of  section  6  of  chapter  16,  Comp.  Si  1885,  pp.  182, 183, 
which  requires  a  company  or  association,  partnership,  firm,  or  indi- 
Tidual,  to  be  possessed  of  a  capital  of  $100,000,  refer  to  life  insur- 
ance companies  organized  within  the  State  of  Nebraska?  (2)  If  it 
does,  would  bankable  notes  be  considered  capital,  within  the  mean- 
ing of  the  law  ? 

"  Respectfully  submitted, 

''H.  A.  Babcook,  Auditor  Pub.  Accts." 

Bt  the  Coubt.  Chapter  25  of  the  Bevised  Statutes,  revision  of 
1866,  entitled  "Incorporations — Insurance  Companies/'  contained 
provisions  regulating  all  kinds  of  insuiance  companies;  that  is,  its 
provisions  were  •general^auaking  no  distinction  between  the  legal 
regulations  of  life,  fire,  accident,  or  any  other  kind  of  companies  or 

*  Declt*uu  reiidered,  Marcli  iU,  1^»7. 
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businesa.  That  chapter  contamed  section  6,  precisely  a»  it  is  now 
contained  in  chapter  16  of  the  Compiled  Statutefi,  and  it  d^arlj 
embraced  in  its  provisions  every  kind  and  character  of  insurance 
known  to  the  business  of  this  State,  including  life  insurance.  Sub- 
sequently, on  the  twenty-fifth  day  of  February,  1873,  there  passed 
the  legislature,  and  took  effect  June  1st  of  that  year,  the  act  en- 
titled ''An  act  regulating  insurance  companies,"  which  was  pub- 
lished in  and  constitutes  chapter  33  of  the  General  Statutes  com- 
piled and  published  that  year.  Section  41  of  said  chapter  is  in 
the  foUovring  words:  "Sec.  41.  That  portion  of  chapter  twenty- 
five  of  the  Revision  of  1866  which  relates  to  insurance  companies, 
and  all  acts  and  parts  of  acts  amendatory  and  supplementary 
thereto,  are  hereby  repealed,  except  so  far  as  the  same  relates  to  the 
business  of  life  insurance  companies;  and  th6  auditor  of  State  is 
authorized  to  return  the  deposits  made  under  section  twelve,  chap- 
ter twenty-five  of  the  Revision  of  1866,  when  the  companies  mak- 
ing the  same  shall  have  complied  with  this  act:  provided,  such 
deposits  shall  not  be  needed  for  the  payment  of  losses  due  from  the 
company  having  made  the  same." 

The  said  chapter  25  is  carried  forward  in  the  latest  compilation  as 
chapter  16,  and  is  believed  to  remain  in  force  for  some  purpose, — 
manifestly  for  that  of  controlling  life  insurance  companies,  and  the 
business  of  life  insurance;  and  clearly  all  of  its  provisions,  includ- 
ing the  one  requiring  a  corporation  or  association,  partnership, 
firm,  or  individual,  to  be  possessed  of  a  capital  of  f  100,000,  which 
are  applicable,  in  the  nature  of  things,  refers  to  life  insurance 
companies  organized  within  the  State  of  Nebraska,  as  well  as  those 
organized  in  other  States  or  countries. 

No  mention  being  made  in  the  section  referred  to  of  bankable 
notes,  or  securities  other  than  ''  stocks  of  some  one  or  more  of  the 
States  of  this  Union  or  of  the  United  States,  *  *  *  qi  bonds  of 
cities  of  the  United  States,"  we  have  no  doubt  that  the  securities 
must  be  confined  to  those  thus  designated,  which  does  not  include 
bankable  notes. 
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UNITED  STATES  CIRCUIT  COURT, 

SOUTHERN  DISTRICT  OF  NEW  YORK 


MAECK 

vs. 

SUPREME  LODGE  KNIGHTS  OF  HONOR*/ 

An  expelled  member  of  a  benevolent  aasociation,  on  appeal  was  re-instated , 

bnt  died  pending  the  appeal. 
Held,  That  his  representative  was  entitled  to  the  benefit,  the  appeal  did  not 

abate  by  death. 

Chablbs  Stbcklee, /or  Plaintiff'. 
MoBios  GooDHABT, /or  DefendanL 

SmPMAKy  J. 

Gisbert  W.  Marck,  a  member  of  German  Oak  Lodge  Knights  of 
Honor,  was  expelled  from  the  lodge  on  April  8,  1884^  appealed  to 
the  grand  dictator  from  said  sentence,  of  which  appeal  said  lodge 
had  notice,  and  died  on  April  25, 1884,  pending  said  appeaL  Sub- 
sequently the  grand  dictator  set  aside  the  judgment  of  expul- 
sion. Marck  was  re-instated  by  vote  of  the  lodge,  and  the  dues 
and  assessments  which  were  due  up  to  the  date  of  his  death 
were  received.  No  appeal  was  ever  taken  from  the  vote  of  re  in- 
statement. 

If  the  analogies  of  the  common  law  are  to  be  regarded,  the  ap- 
peal did  not  abate  by  the  death  of  Marck:  Green  vs.  Watkins,  6 
Wheat,  260.  By  the  reversal  of  the  sentence  of  expulsion,  and  bj 
the  action  of  the  lodge,  he  was  re  instated  as  at  the  date  of  his  ex- 

*  Decision  rendered,  Febraary  14, 1887. 
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pliision,  and  was  entitled  to  his  benefit  It  may  be  added  that  such 
was  at  the  time  the  law  of  the  order,  which  had  held,  by  its  su- 
preme dictator,  that  if  a  decision  of  explusion  was  reyersed  on  final 
appeal,  the  appellant  stands  a  member  as  if  there  had  been  no  such 
judgment,  and  he  must  pay  all  back  dues  and  assessments;  and  if, 
pending  the  appeal,  he  dies,  has  regularly  tendered  his  dues  and 
assessments,  and  after  death,  the  appeal  is  decided  in  his  favor,  his 
benefit  will  be  paid  as  one  who  died  in  good  standing,  less  the 
amount  of  his  tendered  and  uixpaid  dues  and  assessments.  The 
motion  for  a  new  trial  is  denied. 
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UNITED  STATES  CIBCUIT  COUBT. 

EASTERN  DISTRICT  OF  MISSOURL 


KNAPP,  STOUT  &  COMPANY 
NATIONAL  MUT.  FEEffi  INS.  CO./ 

SAME 
PEOPLE'S  MUT.  FIRE  INS. CO.* ^ 

In  Missouri,  a  foreini  insurance  company  is  prohibited  from  carrying  on 
business  until  it  nas  filed  with  the  insurance  commissioner  a  certincft^ 
stipulating^  that  service  may  be  made  upon  him ;  and,  where  it  is  alleged 
in  the  petition  that  a  foreign  company  is  doing  business  in  the  State,  it 
will  be  presumed  that  it  has  complied  with  the  law,  and  default  will  be 
entered  on  service  upon  the  commissioner,  though  he  hare  refused  to  re- 
ceive the  summons. 

At  Law. 

G.  M.  Stewart,  for  Plaiviiff. 

Brewer,  J.  (orftHy)- 

In  these  cases  a  default  is  asked.  The  petition  alleges  that  ibe 
defendant  is  a  foreign  insurance  corporation,  doing  business  ui  thiB 
State,  having  agents  and  offices  located  here.  Service  waB  ^*"* 
upon  the  insurance  commissioner.  He  declined  to  receive  th«  ^' 
mous  and  copy  of  the  petition  that  was  handed  him,  no  reasoJ^  ^'^ 
given  therefor.  The  service  was  good,  if  he  had  power  to  receive 
the  service.  The  law  of  Missouri  forbids  any  foreign  insurance  ^f ' 
pany  doing  business  until  it  has  filed  with  the  insurance  cobob^ 
sioner  a  certificate  stipulating  that  service  upon  him  shall  \>^  P®'" 
sonal  service  upon  the  company.  As  it,  alleged  in  the  petition  to« 
the  company  was  doing  business  in  this  State,  having  agen^  ^ 
offices  here,  we  are  to  presume  that  it  has  complied  with  tb«^^' 
and  therefore,  prima  facie,  at  least,  the  service  is  good,  and  d^**^ 
will  be  entered^  ^^^^^ 

*  l/ecUiou  reuderfld,  April  21,  1887.— From  Federal  ReporUr. 
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LOWER  COURT  DECISION. 


MUTUAL  BY-LAWS  RBGARDINa  VACANCY. 


Oaurl  of  Chancery  ijf  New  Jersey 


MILLER 


HILLSBOROUGH  FIRE  ASS'N.* 

Etotj  policy-h<dder  in  a  mntnal  company  is  presnmed  to  know  the  by-lawa 
and  conditions  of  insurance,  and  where  sucn  by-laws  provide  that  the  pol- 
icy shall  be  void  in  case  of  vacancy,  the  policy  is  avoided  in  the  hands  of 
an  assig^nee  even  though  it  contains  no  proTision  of  the  kind  annexed  to 
it,  and  the  assignment  was  approved  by  tne  secretary.  Soch  assignee  after 
holding  the  contract  for  twenty-one  months  cannot  claim  the  position  of 
an  innocent  holder  who  was  misled. 

Bill  for  injunctioii.    On  demurrer  to  amended  bilL 

Gbo.  S.  Gbosvenob, /or  Complainant, 

J.  D.  BabtinEj/ot  Defendant. 

Bird,  V.  C. 

The  history  of  this  case,  in  detail,  appears  in  the  opinion  of  Chan- 
cellor Runyon,  filed  February  17, 1887,  with  the  exception  of  one  al- 
legation which  has  since  been  made  by  an  amended  bill.  That  ad- 
ditional allegation  is,  in  substance,  that  the  defendant  company  is- 
sued a  policy  of  assurance,  with  several  important  conditions  an- 
nexed thereto;  that  that  policy  was  afterwards  (February  22, 1882) 
assigned  to  the  complainant;  and  that  from  April  1,  1882,  to  Novem- 
ber 28, 1883,  the  premises  (a  dwelling-house)  remained  unoccupied^ 

Decision  rmiderad,  June  ai,  1887. 
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and  that,  while  bo  unoccupied,  he  was  twice  assessed,  and  twice  paid 
assessments,  and  that  on  the  said  twenty-eighth  day  of  November, 
1883,  the  said  premises  were  consumed  by  fire;  and  that  said  com- 
pany refuse  to  pay  the  value  of  said  loss  on  the  ground  that  said 
house  was  unoccupied,— one  of  the  conditions,  as  expressed  in  the 
by-laws  of  said  company,  being  that  the  assured  forfeits  aJl  right  to 
any  assurance  if  he  suffers  the  premises  assured  to  remain  unoccu- 
pied; and  this  last  condition  or  by-law  was  not  one  of  the  conditioDS 
so  as  aforesaid  annexed  to  and  made  part  of  the  poHcy  of  assur- 
ance; and  that  thereby— -i  e.,  by  annexing  several  conditions  to  the 
policy,  and  not  annexing  one  so  important  and  vital — the  compkin- 
ant  was  deceived  and  misled  and  defrauded;  that  is,  by  presenting 
a  policy  with  certain  conditions  annexed,  he  was  assured  in  the  hiw, 
if  not  in  fact,  that  those  were  the  only  conditions,  and  that  in  truth 
he  accepted  the  assignment  of  said  X)olicy,  and  had  the  said  assign- 
ment approved  by  the  secretary  of  the  company,  with  the  full  under- 
standing, conviction,  and  belief  that  the  said  conditions,  so  as  afofe- 
said  annexed  to  the  said  policy,  were  the  only  conditions  imposed 
upon  any  of  the  members  of  said  company,  and  that,  up  to  the  time 
of  said  loss,  he  did  not  know  of  any  other  condition,  or  that  one  con- 
dition was  that  said  dwelling  should  be  occupied  in  order  to  secure 
a  recovery. 

The  chancellor  decided  in  very  plain  terms  that*  no  one  of  the  offi- 
cers of  the  company  could  bind  the  company  in  such  case.  But  the 
complainant  now  seeks  to  go  a  step  further,  and  to  overcome  the 
views  of  the  chancellor,  by  alleging  that  the  company  itself,  in  iflfi^- 
ing  such  a  policy  (with  only  a  portion  of  the  conditions  annexed),  com- 
mitted a  fraud  upon  every  innocent  holder.  But  on  this  very  poi^* 
the  chancellor  has  provided  an  answer,  very  complete,  and  ^vehicb  1 
think  is  undisputed  law  everywhere,  by  declaring  that  every  pohcy- 
holder  in  such  company  (being  a  mutual  insurance  company)  is  p^ 
sumed  to  know  the  by-laws  and  conditions  of  insurance  in  th«  co^' 
pany.  This  being  the  law,  it  certainly  appUes  to  this  case,  in  ^^^ 
the  complainant  held  the  policy  so  assigned  to  him  from  February 
22,  1882,  to  November  28,  1883,  during  which  period  he  had  tbe 
amplest  opportunity  to  learn  all  about  the  rights  and  Habiliti^  ^' 
the  insured,  and  the  condition  upon  which  his  rights  could  be  ^^^ 
secure.  Clearly,  it  is  not  for  me  to  review  the  chancellor.  Cle^^^V' 
also,  the  law  is  that  the  complainant  is  presumed  to  have  kno'^  ^ 
of  the  conditions  and  by-laws  on  which  mutual  insurance  com}>^^ 
issue  their  policies.    I  must  sustain  the  demurrer,  with  costa 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OP  WISCONSIN. 


OSHKOSH  PACKING  &  PROVISION  CO. 
MERCANTILE  INS.  CO.  op  Mobilb,  Ala.*J 


.1 


The  policy  of  a  fire  insiuraDce  company  contained  the  following  danse :  "  All 
fraud  or  attempt  to  defraud,  by  false  swearing  or  otherwise,  shall  cause  a 
forfeiture  of  ail  claim  on  this  company  under  this  policy.''  Held,  charging 
jury  in  suit  on  policy,  that  it  is  incumbent  on  the  defendant,  under  this 
clause,  to  show  that  the  insured,  knowingly  and  intentionally,  swore 
falsely  to  the  proofs  of  loss  in  some  material  respect  pertaining  to  the  ex- 
tent of  the  loss,  in  order  to  maintain  the  defense  of  fraud. 

*  DtAMkm  raidared,  Ainrll  11, 1887.— From  Ftderal  Btparter. 
VOL.  XVI.-  51. 
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In  sucb.  case,  however,  a  serious  discrepancy  between  the  trne  yalae  of  the 
property  aud  that  sworn  to  in  the  proofs  of  loss,  or  between  the  quantity 
of  any  kiud  of  personal  property  actually  destroyed  and  that  stat^  in  the 
proofs,  would  be  eyidence  bearing  upon  the  issue  of  fraud,  and  a  fact  to  be 
considered  by  the  inry  in  determining  whether  there  was  fraud  or  false 
swearing,  within  the  meaning  of  the  policy,  in  the  proofs. 

Rev.  St.  Wis.,  1878,  §  1,943,  provides  that  **  wherever  auy  policy  of  insurance 
shall  be  written  to  insure  any  real  property,  and  the  property  insnied  shall 
be  wholly  destroyed  without  criminal  fault  on  the  part  of  the  insured  or  his 
assigns,  the  amount  of  the  insurance  written  in  such  policy  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  when  insured,  and  the 
true  amount  of  loss  and  measure  of  damages  when  destroyed/'  Held,  That 
the  expression  "  wholly  destroyed,'*  in  this  statute,  is  equivalent  to  "total 
loss,''  and  that  *Hotal  loss,"  as  applicable  to  a  building,  does  not  mean 
that  the  materials  of  which  it  is  composed  are  all  utterly  destroyed  or 
obliterated,  but  that  the  building,  though  some  part  of  it  may  remain 
standing,  has  lost  its  identity  and  specific  character  as  a  building,  and  has 
become  a  broken  mass,  so  that  it  cannot  any  longer  be  properly  designated 
as  a  building. 

Under  this  statute  a  fraudulent  overestimate  in  the  proofs  of  loss  as  to  the 
value  of  real  property  would  not  work  a  forfeiture,  although  the  policy  of 
insurance  expressly  provided  that  such  representation  should  have  that 
effect. 

In  such  case,  however,  fraudulent  representations  as  to  the  value  and  quan- 
tity of  the  personal  property  covered  by  the  same  policy  of  insurance  will 
work  a  forfeiture  as  to  the  whole  policy,  and  defeat  the  nght  of  the  insured 
to  recover  anything  whatsoever  upon  the  real  property  included  in  such 
policy.  ♦ 

In  such  case,  moreover,  fraudulent  representations  as  to  the  value  of  the  real 
property  may  be  taken  into  consideration  by  the  Jury  in  determining 
whether  the  statements  made  as  to  the  quantity  and  value  of  personal 
property  destroyed  were  or  were  not  fraudulent,  where  such  statements 
were  not  in  fact  correct 

Finch  &  Babber  and  Chas.  W.  Feleeb,  for  Plaintiff. 
Gabe  Bouck  and  John  W.  Hume,  for  Defendant 

Dteb,  J.  (charging  jury). 

On  the  fifteenth  day  of  May,  1885,  the  Mercantile  Insurance  Com- 
pany of  Mobile,  Alabama,  the  defendant  in  this  suit,  in  consideratioii 
of  the  payment  to  it  of  a  certain  premium,  issued  to  the  plamtifT,  the 
Oshkosh  Packing  &  Provision  Company,  a  policy  of  insurance  by 
which  it  insured  the  plaintiff  to  the  amoimt  of  $1,500  against  loss 
of  certain  property  therein  8pecifi<»d  by  fire  for  the  period  of  one 
year,  extending  from  May  15, 1885,  to  May  15,  1886.  The  speci- 
fications of  property  insured,  with  the  several  amounts  of  insurance 
on  the  different  classes  of  property  as  contained  in  the  policy,  are  as 
follows: — 

1677.40  on  the  two  and  three  story,  frame  packing-house,  including  dry  and 
chill  room,  and  on  one-story  frame  boiler  and  engine  house  adjoining,iucluding 
steam-heating  and  hoisting  apparatus  (excepting  engine  and  boiler),  situate 
on  the  west  bank  of  Lake  Winnebago,  east  of  Chicago  and  N.  W.  K.  B.  tracks, 
Oshkosh,  Wisconsin. 
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(77.43  on  engine  and  boilers,  pnmps,  and  other  connections  contained  in 
■said  engine  and  boiler  honse. 

$212.91  on  fixed  and  movable  machinery,  shafting,  bolting,  tanks,  coolers, 
piping,  tubing,  furniture,  fixtures,  tools,  and  all  other  implements  used,  all 
contained  in  said  packing-house  aud  boiler  and  engine  house. 

$483.87  on  hogs,  and  hog  and  beef  product,  lard,  and  grease,  rendered  and 
in  process  of  rendering,  salt,  ice,  cooperage,  boxes,  coal,  syrups,  and  all  ma- 
terial used  in  packing  and  curing  meats,  their  own,  or  held  by  them  in  trust 
or  on  commission,  or  sold  but  not  delivered,  contained  in  above-described 
packing  house. 

$29.04  on  one-story,  frame  beef-house  south  of  above-described  premises. 

$19.35  on  beef  product  contained  therein. 

— Making  a  total  insurance  on  these  different  classes  of  property  of 
$1,500.  The  policy  also  contains  certain  clauses  or  conditions 
which  have  a  bearing  upon  the  defense  here  interposed,  and  which 
I  read  to  you: — 

First.  All  fraud  or  attempt  to  defraud,  by  false  swearing  or  otherwise,  shall 
«ause  a  forfeiture  of  all  claim  on  this  company  under  this  policy. 

Second.  Persons  sustaining  loss  or  damage  by  fire  shall  forthwith  give  no- 
tice of  said  loss  to  the  company,  and,  as  soou  after  date  as  possible,  render  a 
particular  account  of  such  loss,  signed  and  sworn  to  by  them,  stating  whether 
any  and  what  other  insurance  has  been  made  on  the  same  property,  giving 
copies  of  the  written  portion  of  all  policies  thereon ;  also  the  actual  cash  value 
of  the  property  and  their  interest  therein  ;  for  what  purpose  and  by  whom  the 
building  insured  or  containing  the  property  insured,  and  the  several  parts 
thereof,  were  used  at  the  tiine  of  the  loss ;  when  and  how  the  fire  originated ; 
and  shall  also  produce  a  certificate  under  the  hand  and  seal  of  a  magistrate  or 
notary  public  (nearest  to  the  place  of  the  fire,  not  concerned  in  loss  as  a 
creditor  or  otherwise,  not  related  to  the  assured)  stating  that  he  has  exam- 
in<$d  the  circumstances  attending  the  loss,  ^nows  the  character  aud  circum- 
stances of  the  assured,  and  verily  believes  that  the  assured  has,  without 
fraud,  sustained,  loss  on  the  property  insured  to  the  amount  which  such  mag- 
istrate or  notary  public  shall  certify. 

Third.  The  cash  value  of  the  property  destroyed  or  damaged  by  fire  shall 
in  no  case  exceed  what  would  be  the  cost  to  the  assured  at  the  time  of  the  fire 
of  replacing  the  same ;  and,  in  case  of  the  depreciation  of  such  property  by 
reason  of  age,  wear  and  tear,  location,  change  in  style,  lack  of  adaptation  to 
profitable  use,  or  other  causes,  from  use  or  otherwise,  a  suitable  deduction 
from  the  cash  cost  of  replacing  the  same  shall  be  made,  to  ascertain  the 
actual  cash  value. 

The  plaintiff,  claiming  that  there  was  a  total  loss  of  the  insured 
property  by  fire  on  the  thirteenth  day  of  September,  1886,  seeks 
to  recover  the  amount  of  the  insurance  for  which  it  alleges  the 
defendant  is  liable  under  this  policy. 

The  defendant  alleges,  by  way  of  defense,  that  the  plaintiff,  in  the 
proofs  of  loss  furnished  to  the  defendant  under  one  of  the  provisions 


Digitized  by  VjOOQ IC 


804  Report  of  Demions.  [Orf., 

of  the  policy  which  I  have  just  read,  falsely  and  fraudulently  stated 
and  swore  that  it  had  sustained  a  loss  by  the  fire  to  the  amount  of 
$18,210.70,  when  in  truth  it  did  not  sustain  a  loss  to  exceed  $10,000. 
Further,  that  the  plaintiff  falsely  and  fraudulently  stated  and  swore 
in  its  proofs  of  loss  that  it  had  sustained  by  the  fire-loss  of  its  stock 
in  business  to  the  amount  of  $5,965.90,  when  in  fact  its  loss  of 
stock  did  not  exceed  $1,000.  This  is  what  the  defendant  alleges  by 
way  of  defense.  In  other  words,  the  defense  is  that  the  plaintiff 
knowingly  and  fraudulently  exaggerated  and  misrepresented  its 
loss,  for  the  purpose  of  obtaining  from  the  iusuiance  company  more 
money  on  account  of  the  loss  than  it  was  justly  entitled  to. 

Under  the  conditions  of  this  policy,  it  became  the  duty  of  the  plaint- 
iff company,  after  the  fire,  to  render  to  the  insurance  company  a 
particular  account  of  the  loss,  duly  signed  and  sworn  to;  in  short,  to 
make  what  has  been  spoken  of  as''  proofs  of  loss,*'  which  should  fully 
and  truthfully  exhibit  to  the  company  the  character,  extent,  and 
circumstances  of  the  loss,  this  being  very  properly  required  as  a  basis 
of  either  payment  of  the  insurance,  or  any  other  future  action  of  the 
parties.  In  due  time  after  the  fire,  proofis  of  loss  were  made  in 
this  case  which  are  in  evidence.  They  appear  to  have  been  made  aod 
sworn  to  by  Charles  G.  Baumann,  president  of  the  Oshkosh  Packing 
&  Provision  Company,  and  state  the  losses  as  follows: — 

On  two  and  three  story,  frame  packing-house,  including  dry  and  chill  room, 
and  on  one-story,  frame  boiler  and  engine  house  adjoining,  including  steam 
heating  and  hoisting  apparatus  (except  engine  and,  boiler),  $7,594.92  ;  on  one 
story,frame  beef-house,  9649.35 ;  on  boiler,  engine, pump, and  other  connections, 
$938.34  ;  on  stock  in  packing-house  consisting  of  hams,  shoulders,  mess  pork 
mess  beef,  sausage,  lard,  tallow,  etc.,  |5,965.90 ;  on  machinery  and  apparatas 
not  part  of  the  building,  $3,062.19; 

— ^Making  the  total  loss,  as  claimed  and  sworn  to  in  the  proo&,  $18,- 
210.70. 

As  we  have  seen,  the  policy  in  suit  provided  that  all  fraud,  or 
attempt  at  fraud,  by  false  swearing  or  otherwise,  should  cause  a 
forfeiture  of  all  claim  on  the  company  under  the  policy.  To  main- 
tain this  defense  of  fraud  in  making  the  proofs  of  loss,  it  is  incum- 
bent upon  the  defendant  to  show  that  the  insured — ^that  is,  some 
one  of  the  officers  of  the  plaintiff  company — ^knowingly  and  inten- 
tionally swore  falsely  in  the  proofe  of  loss  in  some  material  respect 
pertaining  to  the  extent  of  the  loss.  The  clause  in  the  policy,  in 
regard  to  fraud  and  false  swearing,  is  to  be  viewed  in  connection 
with  the  general  nature  of  the  contract;  and,  so  viewing  it,  it  is 
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plain  that  it  was  intended  thereby  to  require  the  insured  to  give 
the  insurer  real  and  reliable  information  as  to  the  amount  of  the 
loss;  and  that  an  honest  mistake,  or  unintentional  error,  or  uninten- 
tional misstatement  in  the  proofs  of  loss,  would  not  avoid  liability  on 
the  part  of  the  insurance  company.  If  any  untruthful  statements 
were  made  in  the  proofs  of  loss  in  respect  to  the  value  or  quantity 
of  the  property  destroyed,  it  must  appear,  in  order  to  defeat  a  re- 
covery on  that  ground,  that  such  false  statements  were  intentionally 
and  willfully  made  for  the  purpose  of  deceiving  and  defrauding  the 
insurance  company.  The  mere  fact,  in  a  case  of  this  kind,  that  a 
party  who  seeks  to  recover  insurance  Has  even  largely  overstated 
the  value  of  the  property  destroyed,  will  not,  of  itself  and  alone, 
relieve  the  company  from  liability.  In  order  to  prevail  on  this 
ground,  the  insurer  must  show  that  the  insured  knew  it  was  worth 
much  less  than  he  swore  it  to  be.  There  may  be  an  honest  differ- 
ence of  opinion  as  to  the  real  value  of  property.  Such  a  difference 
of  opinion  does  often  exist  in  fhe  minds  of  men  as  to  the  value 
of  property,  because  that  question  may  rest  largely  in  opinion.  And 
if  the  jury  find  that  even  though  a  valuation  is  largely  excessive, 
yet  if  it  was  made  by  the  insured  in  good  faith,  his  statement  in 
that  respect  cannot  be  held  to  amount  to  fidse  swearing  or  fraud, 
within  the  meaning  of  the  policy.  But  the  insurance  company  did 
not  agree  to  pay,  if  the  plaintiff  should  intentionally  endeavor  to 
make  out  its  loss  larger  than  it  really  was,  although  the  jury  may 
believe  that  it  did  suffer  a  serious  loss.  In  other  words,  if  the 
plaintiff  comes  into  court  attempting  to  perpetrate  a  fraud  upon  the 
insurance  company,  by  claiming  to  recover  insurance  on  losses  which 
it  knows  it  did  not  sustain,  it  ought  not  to  succeed  in  such  attempt. 
While  the  law  allows  indulgence  for  mistakes  honestly  committed, 
it  does  not  relieve  a  party  if  there  be  a  purpose  on  his  part  to  com- 
mit a  fraud.  And  although,  as  I  have  said,  the  mere  fact  that  you 
should  find  the  actual  loss  to  be  less — even  much  less — ^than  that 
stated  by  the  insured  in  its  preliminary  proofs  of  loss,  would  not  of 
itself  be  sufficient  to  sustain  the  defense,  yet  if  there  is  a  serious  did- 
orepancy  between  the  true  value  and4:hat  sworn  to  in  the  proofs,  or 
between  the  quantity  of  any  kind  of  personal  property  actually 
destroyed  and  that  stated  in  the  proofs  of  loss,  such  discrepancy 
would  be  evidence  bearing  upon  the  issue  of  fraud,  and  a  fact  to  be 
considered  by  you  in  determining  whether  there  was  fraud  or  false 
swearing,  within  the  meaning  of  the  policy,  in  the  proofs. 
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These  are  the  principles  of  law  goyeming  this  branch  of  the  case, 
and  to  be  borne  in  mind  by  you  as  you  consider  and  weigh  the  evi- 
dence in  passing  upon  this  defense  of  fraud  in  making  the  proofs  of 
losa  The  question,  as  you  see,  is,  did  Baumann,  the  president  of 
this  company,  when  he  made  these  proofs  of  loss,  intentionally, 
designedly,  make  false  statements  as  to  either  the  Tcdue  or  quantity 
of  the  property  destroyed,  intending  thereby  to  defraud  the  insur- 
ance company  ? 

In  thisi State  we  have  a  statute  which  provides  that  ''whenever 
any  policy  of  insurance  shall  be  written  to  insure  any  real  property, 
and  the  property  insured  shall  be  whoQy  destroyed  without  criminal 
fault  on  the  (part  of  jbhe  insured  or  his  aligns,  the  amount  of  the 
insurance^written  in  such  policy  shall  be  taken  conclusively  to  be 
the  true  value  of  the  property  when  insured,  and  the  true  amount 
of  loss  and  measure  of  damages  when  destroyed."  The  expression 
'*  wholly  destroyed  "  in  this  statute  is  equivalent  to  total  loss;  and 
total  loss,  as  applicable  to  a  building  (for  this  statute  relates  only  to 
real  property),  means,  not  that  the  materials  of  which  it  is  composed 
were  all  utterly  destroyed  or  obliterated,  but  that  the  building, 
though  some  part  of  it  may  remain  standing,  has  lost  its  identity 
and  specific  character  as  a  building,  and  instead  thereof  has  be- 
come a  broken  mass,  or  so  far  in  that  condition  that  it  cannot  be 
properly  any  longer  designated  as  a  building.  When  that  has 
occurred,  then  there  is  a  total  destruction  or  loss:  May,  Ins.,  §  421a. 
Or,  as  it  is  said  in  one  of  the  authorities  which  treats  of  this  ques- 
tion, a  total  loss  does  not  mean  an  absolute  extinction.  The  question 
is  not  whether  all  the  parts  and  material  composing  the  building 
are  absolutely  or  physically  destroyed,  but  whether,  after  the  fire, 
the  thing  insured  still  exists  as  a  building:     1  Wood,  Ins..  §  107. 

Now,  applying  to  the  case  the  definition  of  "  total  loss  "  thus  given, 
the  court  must  instruct  you,  upon  the  undisputed  evidence,  that  the 
buildings  covered  by  this  policy  were  wholly  destroyed,  within  the 
meaning  of  the  statute  referred  to.  There  is,  moreover,  no  evidence 
that  the  fire  was  caused  by  the  criminal  fault  of  the  insured.  In 
this  connection  you  will  again  observe  that  the  policy  secured  to 
the  plaintiff  insurance  to  the  amount  of  $677.40  on  the  packing- 
house and  boiler  and  engine  house,  and  $29.04  on  the  one-story, 
frame  beef-house;  and  as  these  buildings  were  wholly  destroyed, 
without  criminal  fault  on  the  part  of  the  insured,  if  you  find  that 
there  were  no  fraudulent  representations  in  the  proofs  of  loss  touch- 
ing the  quantity  or  value  of  the  personal  property  destroyed,  it  will 
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be  your  duty  to  accept  the  amount  of  insurance  on  the  buildings  as 
stated  in  the  policy  as  representing  the  true  amount  of  the  plaint- 
ifiTs  loss  OB  the  buildings. 

The  question  upon  which  the  determination  of  this  case  depends^ 
is  .whether  there  was  intentional  false  swearing  or  fraud  in  the  proofs 
of  loss  as  to  either  the  quantity  or  value  of  any  of  the  personal  prop- 
erty covered  by  the  poUcy.  That  is  the  pivotal  point  in  the  case, 
and  that  is  the  question  you  will  take  up  in  the  very  beginning  of 
your  deUberations.  If  you  find  that,  in  stating  either  the  quantity  or 
value  of  any  of  the  personal  property  m  question  in  the  proofs  of  the 
loss,  the  plaintiff  was  guilty  of  designedly. false  representation, — that 
is,  willful,  intentional  fraud, — ^then  I  am  of  the  opinion  that  the  plaint- 
iff can  recover  nothing  upon  the  policy,  either  on  account  of  the 
buildings  or  personal  property,  and  your  verdict  in  that  case  will  be 
for  the  defendant.  At  the  same  time  you  will  understand  that,  even 
if  you  should  think  there  was  a  fraudulent  overestimate  of  the  value 
^f  the  buildings,  such  fraud  would  not  defeat  a  recovery  upon  the 
poUcy.  For  instance,  suppose  you  should  be  of  the  opinion  that 
there  was  fraud  in  the  valuation  of  the  buildings  in  the  proofs  of 
loss,  but  no  fraud  in  the  statements  of  quantity  or  valuations  of  per- 
sonal property,  the  plaintiff  would  still  be  entitled  to  recover  as  to 
both  buildings  and  personal  property,  for  the  reason  that  such  fraud 
woiild  not  be  material  because  of  the  statute  I  have  read  in  relation 
to  real  property  which  is  insured  and  whoUy  destroyed.  To  defeat 
a  recovery,  the  alleged  fraud  must  arise  out  of  and  inhere  in  represen- 
tations as  to  the  personal  property,  contained  in  the  proofe  of  loss. 
And  so  you  see  that  it  is  not  fraud  in  the  valuation  of  the  buildings 
that  will  defeat  the  plaintiff's  right  to  cover,  but  only  fraud,  if  any,  in 
the  representations  in  the  proofs  of  loss  relating  to  the  personal 
property. 

Upon  this  question  I  think  I  must  have  made  myself  clearly  under, 
stood;  and  so  your  inquiry  will  be  whether  Charles  G.  Baumann,  the 
president  of  the  packing  and  provision  company,  did  or  did  not,  in 
the  proofis  of  loss  which  he  signed  and  swore  to,  willfully  and  fraud- 
ulently misstate  or  misrepresent  either  the  value  or  quantity  of  any  of 
the  personal  property  destroyed.  The  question  for  you  to  determine 
in  deciding  this  issue  is  not  alone  whether  the  values  and  quantities 
fixed  by  the  plaintiff  in  the  proofs  of  loss  were  the  true  values  and 
quantities  of  the  property  destroyed,  but  whether  it  was  an  in- 
tentionally false  estimate  and  claim.  Of  this  question,  which  is 
purely  one  of  fact,  you  are  the  sole  and  exclusive  judges,  and  I  can- 
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not  undertake,  as,  indeed,  it  is  tmnecessary  for  me  to  do,  to  review 
the  eyidence.  That  has  been  very  effectively  done  by  counsel  in  their 
arguments,  and  I  have  no  doubt  you  understand  precisely  what  the 
claims  of  the  parties  are  as  to  each  class  of  personal  property  speci- 
fied in  the  policy.  Here  as  one  dass,  you  have  the  engine  and 
boiler,  pumps  and  other  connections,  contained  in  the  engine  and 
boiler  house.  Then  as  another  class,  you  have  the  fixed  movable 
machinery,  shafting,  belting,  tanks,  coolers,  piping,  tubing,  furniture^ 
fixtures,  tools,  and  implements.  As  another  class,  the  beef  and  hog 
product  in  store,  including  lard,  grease,  tallow,  etc.,  in  the  packing- 
house; and,  finally,  the  beef  product  in  the  b^ef-house.  Now,  did 
Baumann,  the  representative  of  the  plaintiff  company,  fraudulently 
misrepresent,  in  the  proofs  of  loss,  either  the  quantity  or  value  of  any 
of  this  property  alleged  to  have  been  destroyed  by  the  fire  of  Sep- 
tember, 1885  ?  As  I  have  said,  the  question  is  not  merely  whether  he 
overestimated  quantities,  or  overstated  values,  but  did  he  designedly, 
with  the  purpose  of  defrauding  the  insurance  company,  make  state- 
ments  in  said  proofs  of  loss  as  to  the  quantity  or  value,  which  he 
knew  to  be  false  ?  And,  in  determining  this  issue,  you  will  consider 
all  the  evidences  bearing  upon  it,  and  all  the  facts  and  eircumstances 
^  which  preceded  and  attended  the  loss,  as  they  have  been  developed 
in  the  testimony. 

The  burden  of  proof  in  establishing  the  defense  interposed  is  up- 
on the  defendant  Fraud  is  not  to  be  presamed.  It  must  be  afiSa> 
matively  shown.  The  solution  of  the  questions  involved  depends 
upon  the  conviction  produced  in  your  minds  by  the  evidence. 

I  have  said  that  a  fraudulent  overestimate  of  the  value  of  the 
buildings  in  the  proofs  of  loss  will  not  of  itself  vitiate  the  policy,  or 
defeat  a  recovery  by  the  plaintiff.  It  will  be  at  the  same  time  under- 
stood that,  if  fraudulent  representations  as  to  the  value  of  the 
buildings  are  proved,  the  proof  of  such  fraud  may  be  taken  into 
consideration  by  you  in  determining  whether  the  statements  made 
as  to  the  quantity  and  value  of  personal  property  destroyed,  if  they 
were  not  correct,  were  or  were  not  fraudulent.  Although  fraud  in 
stating  the  value  of  the  buildings  vnll  not  of  itself  authorize  a  ver- 
dict for  the  defendant,  evidence  of  such  fraud  may  be  used  in  ascer- 
taining the  intent  with  which  any  misstatements  of  the  quantity  or 
value  of  personal  property  destroyed  were  made,  if  you  find  any  such 
misstatements  were  made.  And  by  this  form  of  expression  I  do  not 
mean  to  convey  any  intimation  as  to  whether  misstatements  were  or 
were  not  made,  as  that  is  a  question  for  you  alone  to  determme. 
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Now,  gentleznen,  to  sum  up  concisely  this  branch  of  the  case,  if  you 
find  from  the  evidence  that  the  witness  Charles  G.  Baumi^nn,  in  t&e 
proofs  of  loss  which  he  signed  and  swore  to,  designedly  misrepresented 
either  the  quantity  or  yalue  of  any  of  the  personal  property  covered 
by  the  policy,  and  destroyed  by  the  fire,  then  the  plaintiff  can  recover 
nothing  in  l^is  suit,  and  your  verdict  should  in  that  case  be  for  the 
defendant  upon  the  entire  claim  sued  on;  but  if  you  should  find  other- 
wise,— that  is,  that  Baumann  did  not  fraudulently  misrepresent  in 
the  proo&  of  loss  either  quantity  or  value  of  any  of  the  personal  prop- 
erty destroyed, — ^then  your  verdict  should  be  for  the  plaintiff  as  to 
both  the  buildings  and  personal  property;  and,  if  such  should  be 
your  conclusion,  then  there  will  remain  the  question,  what  should  be 
the  amount  of  the  recovery  ? 

Upon  that  question  I  instruct  you,  fimt^  that,  finding  the  plaintiff 
entitled  to  a  verdict,  it  will  be  your  duty,  so  far  as  the  buildings  are 
•concerned,  to  allow  the  plaintiff  just  what  the  policy  names  as  the 
amounts  of  insurance  thereon;  namely,  $677.40  on  the  packing-house, 
boiler  and  engine  house,  and  the  steam-heating  and  hoisting  appa- 
ratus connected  therewith,  and  $29.04  on  the  beef>house, — making 
in  aU,  on  account  of  the  buildings,  $706.44.  That  will  dispose  of  so 
much  of  the  case,  namely,  the  building;& 

Then  as  to  the  personal  property,  I  have  to  call  your  attention  to 
A  clause  in  the  policy  not  yet  referred  to.    I  will  read  it: — 

In  case  of  any  other  insnrance  upon  the  property  hereby  insared,  whether 
valid  or  not,  or  made  prior  or  subsequent  to  the  date  of  this  policy,  the  as- 
jsured  shall  be  entitled  to  recover  of  this  company  no  greater  proportion  of 
the  loss  sustained  than  the  sum  hereby  insured  bears  to  the  whole  amount  so 
insured  thereon. 

There  was  other  insurance  on  this  property,  and  the  total  amount 
of  aU  insurance  upon  it  (I  am  speaking  now  of  the  personal  property) 
was  as  follows:  On  machinery  and  fixtures,  $2,200.06;  on  engine, 
boiler,  and  pumps,  $800.06;  on  stock  in  packing-house,  $5,000;  on 
product  in  beef-house,  $199.96.  It  is  agreed  by  the  parties  that  the 
proportion  which  the  sum  insured  by  the  policy  here  in  suit  bears  to 
the  whole  amount  of  all  the  insurance  on  this  property  is  9.676  per 
oenl  If  you  find  for  the  plaintiff,  it  will  be  your  duty  to  ascertain 
the  amount  of  the  actual  loss  on  each  of  these  classes  of  personal 
property.  For  example,  what  was  the  total  loss  on  account  of 
machinery  and  fixtures  ?  What  do  you  determine  that  to  be  ?  Hav- 
ing ascertained  that,  then  what  will  be  9.675  per  cent  of  the  amount 
of  such  loss  ?    Thus  you  will  go  through  each  of  these  classes  of  per- 
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sonal  property,  if  you  find  the  plaintiff  entitled  to  recover,  and  get- 
the  percentage  on  each  as  I  have  indicated.  I^  as  to  either  daas, 
you  should  find  the  loss  of  such  amount  that,  when  you  take  9.675 
per  cent  thereof,  the  amotmt  remaining  would  exceed  or  just  equal 
the  sum  named  in  the  policy  as  the  insurance  on  that  class  of  prop- 
erty,  then,  the  plaintiffs  recovery  as  to  that  property  would  be  just 
the  insurance  thereon.  For  illustration,  suppose  you  take  the  engine^ 
boiler,  and  pump&  If  you  should  find  the  loss  on  that  property  o^ 
such  amount  that,  when  you  take  9.675  per  cent  of  it,  the  amount 
remaining  would  be  more  than  or  just  equal  to  the  amount  of  the  in- 
surance on  engine,  boiler,  and  pumps,  as  named  in  the  policy,  then 
the  plaintiff  would  be  entitled  to  recover  just  the  amount  named  in 
the  policy  as  the  insurance  thereon.  But  if ,  as  to  either  class  of  the 
personal  property,  you  should  find  the  loss  thereon  of  such  amoxmt 
that,  when  you  take  9.675  per  cent  thereof,  the  amount  remaining 
would  be  less  than  the  sum  named  in  the  poUcy  as  the  insurance 
thereon,  then  the  plaintiffs  recovery  as  to  that  property  would  be 
the  proportion  or  percentage  thus  ascertained.  Then  it  would  not 
be  the  amount  named  in  the  policy.  You  thus  see  it  depends  up- 
on what  your  determination  shall  be  as  to  the  exact  amount  of  loss- 
as  to  each  class  of  the  property, 

The  figuring  out  of  this  percentage — ^I  persume  you  understand, 
this  already  from  what  the  court  has  said — ^is  not  necessary  as  to  the 
buildings,  because  the  total  insurance  on  the  buildings  was  $6,999.84^ 
By  virtue  of  the  statute  that  I  have  referred  to,  as  they  were  wholly 
destroyed,  that  amount  is  taken  to  be  the  amount  of  the  true  loss  on 
the  buildings,  and  9.675  per  cent  thereof  is  just  the  amount  of  the 
insurance  on  the  buildings  specified  in  the  policy.  That  is  the  reason 
why  the  court  told  you  a  few  moments  ago  that,  if  you  find  for  the 
plaintiff,  it  will  be  entitled  to  recover,  as  to  the  buildings,  just  the 
amount  of  the  insurance  thereon.  In  arriving  at  the  values  of  per- 
sonal property  destroyed,  regard  should  be  had  to  one  of  the  clauses 
in  the  policy  which  I  have  read  to  you,  namely: — 

The  cash  values  of  the  property  destroyed  or  damaged  by  fire  shall  in  no-  . 
case  exceed  what  would  be  the  cost  to  the  assured  at  the  time  of  the  fire  of  re- 
placing the  same;  and  in  case  of  the  depreciation  of  such  property  by  reason 
of  age,  wear  and  tear,  location,  change  in  style,  lack  of  adaptation  to  profit- 
able use,  or  other  causes  from  use  or  otherwise,  suitable  deduction  from  the 
cash  cost  of  replacing  the  same  shall  be  made,  to  ascertain  the  actual  casb 
value. 

The  total  amount  of  the  plaintiff's  claim  is  $1,483.12,  and,  in  any 
event,  that  must  be  the  limit  of  its  recovery,  except,  if  entitled  to  re- 


Digitized  by  LjOOQ IC 


1887.]  OsKkosh  Packing  &  Provision  Co.V8,  MeroantUe  Irui.  Go,   811 

eover,  the  plfimiiff  should  have  interest  on  the  aggregate  sum  re- 
coTered,  at  7  per  cent,  from  December  14, 1885. 

If  you  giye  the  plaintiff  a  verdict,  you  will  add  together  the  vari- 
ous amounts  of  loss  on  the  different  classes  of  property,  ascertained 
in  the  way  I  have  pointed  out,  computing  interest  on  the  aggregate 
from  the  time  and  at  the  rate  named,  and  let  your  verdict  express 
one  sum  as  the  amount  of  the  recovery. 
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UNITED  STATES  OIBCUIT  OOUET. 

SOUTHERN  DISTRICT  OF  IOWA,  C.  D. 


PAESONS  ET  AL 

CHARTEB  OAK  LIFE  INS.  CO.  bt  ai.*  J 

A  receiver  was  appointed  for  an  insolvent  Connecticut  life  company,  by  a 
Connecticut  court  under  the  statutes  of  that  State.  Subsequently  a  receiver 
was  appointed  by  an  Iowa  court  for  property  situated  in  that  State  at  the 
instance  of  Iowa  policy-holders  and  in  tneir  interest. 

Held,  That  all  the  policy-holders,  by  virtue  of  their  membership,  were  bound 
by  the  Connecticut  statute,  and  the  receiver  appointed  by  tnat  State  had 
control  of  all  the  assets  for  the  general  benefit  of  the  policy-holders. 

Eeldj  That  the  policy-holders  of  another  State  could  not  claim  superior  rights 
to  property  situated  in  that  State. 

Oatgh,  Conkob  &  Weayeb  and  Kauffmak  &  Gueeknset, /or  Complain' 
antx  and  Intervenors, 

CuMHDiB  &  WBiOHT,/or  Defendants. 

ShibaS)  J. 

This  cause  was  originally  commenced  in  the  Circuit  Court  of  Polk 
County,  Iowa,  and,  upon  application  of  defendants,  was  removed  to 
this  court  In  the  bill  filed  by  complainants  it  is  ayerred  that  the 
Charter  Oak  Life  Insurance  Company  is  a  corporation  organized 
under  the  laws  of  the  State  of  Connecticut,  for  the  purpose  of  cany- 
ing  on  the  business  of  life  insurance;  that  it  has  been  thus  engaged 
for  many  years,  and  has  issued  policies  on  the  lives  of  many  persons 
residing  in  Iowa,  as  well  as  on  the  lives  of  residents  of  many  other 
States;  that  it  has  invested  large  parts  of  its  assets  in  Iowa,  now 

■^*  I>«oiaion  rendend,  Jane  11, 1887. 
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owning  real  estate  and  other  property  to  the  estimated  amount 
of  $100,000,  situated  in  the  State  of  Iowa;  that  a  short  time  since 
the  said  corporation  became  insolvent,  and  in  a  proceeding  brought 
for  that  purpose  in  the  Superior  Court  of  the  City  of  Hartford, 
Connecticut,  the  company  was  adjudged  to  be  insolvent,  and  in 
September,  1886,  a  receiver  was  appointed  by  that  court,  and  au- 
thorized to  take  possession  of  the  property  and  assets  of  said  cor- 
poration, in  order  that  the  affairs  of  the  company  might  be  legally 
wound  up,  and  the  corporation  be  dissolved;  that  the  complain- 
ants herein  are  citizens  of  Iowa,  holding  policies  of  insurance  in 
said  company,  and  therefore  creditors  of  said  company,  and  as  such 
they  have  an  equitable  interest  in  the  property  of  the  company 
situated  in  said  State  of  Iowa  prior  and  superior  to  the  rights  of 
creditors  residing  in  other  States,  a^d  for  the  protection  thereof 
complainants/  pray  for  the  appointment  of  a  receiver  to  take  posses- 
sion of  the  property  of  the  company  in  Iowa,  the  same  to  be  held 
and  disposed  of  by  the  court  for  the  protection  of  complainants 
and  the  other  Iowa  policy-holders. 

The  State  court  appointed  a  receiver,  who  gave  bond  in  the  sum 
fixed  by  the  order  of  appointment,  and  thereupon  the  cause  was, 
upon  application  of  the  defendants,  removed  to  this  court  Several 
policy-holders  have  intervened  for  the  protection  of  their  interests, 
and  the  receivers  appointed  in  Connecticut  have  likewise  inter- 
vened, and  ask  that  the  order  appointing  the  receiver  in  Iowa  be 
set  aside,  that  their  right  to  the  possession  and  control  of  the  as- 
sets of  the  company  in  Iowa  be  recognized,  and  that  if  deemed  ne- 
cessary, an  ancillary  appointment  of  a  receiver  for  the  common  bene- 
fit of  all  creditors  be  made  by  this  court. 

Demurrers  to  the  original  bill  and  intervening  petition  of  the  pol- 
icy-holders and  to  the  petition  of  the  receivers  have  been  filed,  pre- 
senting the  question  of  the  rights  of  the  Iowa  creditors  to  the  assets 
in  Iowa»  and  of  the  right  of  the  receivers  appointed  in  Connecticut 
to  be  heard  in  this  court,  and  of  their  right  to  the  possession  or  con- 
trol of  the  assets  of  the  company  in  Iowa.  In  the  bill  filed  by  com- 
plainants, and  in  the  argument  in  support  thereof,  it  is  claimed  that 
the  creditors  residing  in  Iowa  have,  by  reason  of  such  residence,  a 
superior  equity  over  non-resident  creditors  in  and  to  the  assets  of 
the  company  found  in  Iowa,  and,  in  support  of  the  demurrer  filed  by 
complainants  to  the  intervening  petition  filed  by  the  receivers  ap- 
pointed in  Connecticut,  it  is  said  that  they  are  foreign  receivers,  and, 
as  such,  have  no  standing  in  the  courts  of  lowa^  no  authority  to  sue 
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therein,  and  no  right  in  or  control  over  the  property  of  tlie  insur- 
ance compajij  situated  in  any  other  State  than  Connecticat;  and 
that  the  courts  of  Iowa  will  not  compel  citizens  of  Iowa  to  seek  pro- 
tection in  the  courts  of  other  States,  by  permitting  or  aiding  foreign 
receivers  to  take  possession  of  the  assets  of  the  company  found  in 
Iowa,  and  remove  the  same  into  another  jurisdiction. 

The  chief  authority  relied  on  by  counsel  for  complainants  is  ilie 
case  of  Booth  vs.  Clark  (17  How.,  322),  in  which,  after  a  very  full  con- 
sideration of  the  authorities,  the  supreme  court  held  that  a  receiTer 
appointed  under  a  creditors'  bill,  for  the  benefit  of  one  or  more 
creditors,  to  the  exclusion  of  all  others,  has  no  power  or  rights  be- 
jond  the  territorial  jurisdiction  of  the  court  appointing  hinii  and 
that  such  court  could  not  confer  upon  him  authority  to  go  into  a 
foreign  jurisdiction  to  take  possession  of  the  debtor's  property,  or 
to  maintain  suit  therefor  outside  the  jurisdiction  appointing  him. 
The  facts  out  of  which  the  contest  arose  in  that  cause  were  some- 
what peculiar;  but  it  is  not  necessary  to  state  the  details  thereof 
further  than  to  quote  the  statement  by  the  supreme  court  that  ''this 
suit,  then,  is  substantially  between  Hackett,  as  the  assignee  of  dark 
in  bankruptcy,  and  Booth,  the  receiver  under  Camara's  creditor's 
bill;  that  it  may  be  determined  by  this  court  which  of  them  has  the 
official  right  to  the  Mexican  fund,  for  the  distribution  of  it  between 
the  creditors  of  Clark,  or  whether  Booth,  as  receiver,  shall  have  from 
that  fund  a  sufficient  sum  to  pay  Camara's  entire  debt,  leaTing  the 
residue  of  it  for  distribution  between  Clark's  other  creditors." 

Booth  had  been  appointed  receiver  upon  a  creditors'  bill  filed  in 
New  York.  His  title  depended  solely  upon  the  order  of  the  conit 
appointing  him,  as  the  debtor  Clark  had  not,  either  voluntarily  or 
by  compulsion,  executed  any  conveyance  of  his  property  to  such  re- 
ceiver. Hackett  was  an  assignee  in  bankruptcy,  appointed  under 
proceedings  in  bankruptcy  filed  by  Clark  in  the  United  States  court 
in  New  Hampshire,  under  the  provisions  of  the  bankrupt  lav  of  to 
United  States  passed  August  19,  1841.  The  supreme  ootirt  held 
that^  as  against  the  assignee  in  bankruptcy,  the  receiver  had  no  tf^^ 
or  right  to  the  property.  In  discussing  the  case,  the  court  gi^6B  the 
rule  as  to  the  power  and  rights  of  ordinary  receivers  in  terms  broad 
enough  to  fully  sustain  the  contention  of  complainants  herein,  Bnd, 
if  the  facts  of  the  present  case  were  the  same  as  in  Booth  va  CHark, 
there  would  be  no  doubt  of  the  rule  to  be  followed.  The  condn" 
sion  reached  in  that  case  was  that  the  assignee  in  bankruptcy,  ^P* 
resenting  the  rights  of  the  general  creditors,  had  the  superior  right 
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io  the  assets  over  the  receiver  representing  one  creditor  only.  In 
the  present  case  the  receiyers  appointed  in  Connecticut  represent 
the  general  creditors,  and  the  complainants  their  own  claims  only. 
If  the  latter  are  held  to  have  the  superior  equity  and  right,  then  the 
few  wiU  be  prefeixed  over  the  many. 

Again,  it  will  be  remembered  that  in  Booth  vs.  Clark  there  was 
involved  simply  the  question  of  the  rights  of  creditors  in  and  to  the 
property  of  a  single  person.  The  case  did  not  present  the  question 
of  the  rights  and  equities  of  creditors  of  a  corporation.  If  the  broad 
•claim  made  on  behalf  of  complainants,  that  creditors  living  in  Iowa 
have  the  superior  equity  and  right  to  the  assets  of  the  company 
found  in  Iowa,  is  well  founded,  the  results,  when  applied  to  cases  of 
insurance  companies,  will  be  most  inequitable  and  tmjust.  A  per- 
son living  in  Iowa,  for  instance,  takes  a  policy  upon  his  life,  payable 
at  his  death,  or  under  the  endowment  plui,  payable  in  15  or  20 
years.  When  the  policy  is  issued,  a  large  part  of  the  assets  of  the 
company  is  invested  in  Iowa  property.  In  the  progress  of  time  the 
location  of  such  investments  is  changed,  the  whole  thereof  being 
withdrawn  from  this  State.  The  company  becomes  insolvent,  and 
there  are  claims  enough  in  the  other  States  to  absorb  all  the  assets 
found  in  the  several  States.  In  such  case,  the  Iowa  creditors,  under 
the  rule  advocated  by  complamant&  would  be  wholly  cut  out  from 
any  participation  in  the  proceeds  of  the  assets  of  the  insolvent  com- 
pany. Such  a  rule  would  also  place  it  within  the  power  of  the  man- 
aging officers  of  such  companies,  when  they  became  aware  of  the 
probi^ble  insolvency  of  the  corporation,  to  protect  and  prefer  the 
policy-holders  of  one  section  or  State  at  the  expense  of  others  hold- 
ing equally  meritorious  daims,  by  concentrating  the  investments  of 
the  company  in  one  or  more  States. 

The  doctrine  enunciated  in  Booth  vs.  Clark,  and  the  cases  based 
thereon,  was  not  intended  to  work  out  any  such  inequitable  result 
In  other  words,  that  case  does  not  deal  with  the  questions  presented 
in  cases  of  corporations  of  the  character  of  the  Charter  Oak  Life 
Insurance  Company,  in  which  the  equities  of  policy-holders  and 
other  creditors  are  derived  from  radically  different  sources  than  in 
case  of  a  claim  against  an  individual  debtor.  The  doctrine  of  Booth 
vs.  Clark  is  that  it  is  inequitable  to  permit  one  or  a  few  creditors, 
by  filing  a  creditors'  bill,  and  having  a  receiver  appointed  by  the 
court,  to  draw  into  that  court  for  their  benefit  the  assets  of  the 
debtor  situated  in  other  States  or  jurisdictions,  thus  depriving  other 
42reditors  of  the  right  to  subject  such  assets  to  the  payment  of  their 
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claims;  and,  in  order  to  defeat  the  effort  of  the  few  to  secnre  a  pref- 
erence over  all  others,  it  is  held  that  a  receiver  appointed  bj  a 
court  at  the  suit  of  one  or  more  creditors  will  not  be  heard  to  as- 
sert a  right,  as  against  other  creditors,  to  assets  situated  beyond 
the  territorial  jurisdiction  of  the  court  appointing  him.  It  was  not^ 
however,  intended  in  such  case  to  establish  the  proposition  that,  be- 
cause there  were  creditors  residing  in  the  State,  ipso  facto  they  had 
the  right  to  exclude  all  non-resident  creditors  from  participating  in. 
the  proceeds  of  the  assets  in  such  State. 

In  Belfe  vs.  Bundle  (103  TJ.  S.,  222)  is  found  the  rule  which  is 
applicable  to  the  present  case.  In  that  cause  it  appeared  that  the 
Life  Association  of  America  was  a  corporation  organized  under  the 
laws  of  the  State  of  Missouri,  one  of  the  provisions  of  which  is  that^ 
upon  the  rendition  of  judgment  dissolving  a  company  or  declaring  it 
insolvent,  aU  the  assets  of  such  company  shall  vest  in  fee-simple  in, 
the  superintendent  of  insurance,  to  be  by  him  disposed  of  for  the 
benefit  of  the  creditors  and  policy-holders  of  such  company.  In 
October,  1879,  proceedings  were  commenced  in  Missouri  for  the  pur- 
pose of  having  the  association  declared  insolvent,  and  vrinding  up 
its  affairs  under  the  statute.  In  November,  1879,  Bundle  and  wife, 
who  were  policy-holders  in  the  company,  commenced  suit  in  a 
Louisiana  court  for  the  purpose  of  having  the  assets  of  the  associa- 
tion in  Louisiana  declared  a  trust-fund,  and  applied  to  the  payment 
of  the  claims  of  the  Louisiana  creditors;  and  to  that  end,  to  keep 
such  assets  out  of  the  hands  of  William  S.  Belfe,  who  was  the  super- 
intendent of  insurance  of  the  State  of  Missouri  The  case  came  be- 
fore the  supreme  court  upon  the  question  of  the  right  of  removal  to 
the  Federal  court,  it  being  urged  in  opposition  thereto  that  Belfe  had 
no  standing  in  the  courts  of  Louisiana.  It  was  held  that  Belfe  was 
not  an  officer  of  the  Missouri  State  court,  but  the  person  designated 
by  law  to  take  the  property  of  any  dissolved  life  insurance  company 
of  that  State,  and  hold  and  dispose  of  it  in  trust  for  creditors;  and 
that  the  law  which  clothed  him  with  this  trust  was,  in  legal  effect 
part  of  the  charter  of  the  company;  that  he  was  an  officer  of  the 
State,  and  his  authority  came,  not  from  the  decree  of  the  court,  but 
from  the  statute,  and  that  he  was,  in  effect,  the  corporation  itself 
for  aU  the  purposes  of  winding  up  its  afiairs.  The  court  then  pro- 
ceeds to  say: — 

We  aie  aware  that,  except  by  virtne  of  some  statutory  authority,  an  ad- 
ministrator appointed  in  one  State  cannot  generally  sue  in  another,  and  that 
a  receiver  appointed  by  a  State  court  has  no  extraterritorial  power.    But  a 


Digitized  by  LjOOQ IC 


1887.]     Parsons  et  alx  vs.  Charter  Oak  Life  Ins.  Co.  et  al.    817 

corporation  is  the  creature  of  legisliEitioD,  and  may  be  endowed  with  such 
powers  as  its  creator  sees  fit  to  give.  Necessarily  it  must  act  through  agents, 
and  the  Stat-e  which  creates  it  may  say  who  those  agents  shall  be.  One  may 
be  its  representative  when  in  active  operation,  and  in  full  possession  of  all 
its  powers,  and  another  if  it  has  forfeited  its  charter,  and  has  no  lawful  ex- 
istence except  to  wind  up  its  affairs.  No  State  need  allow  the  corporations 
of  other  States  to  do  business  within  its  jurisdiction  unless  it  chooses,  with 
perhaps  the  exception  of  commercial  corporations ;  but,  if  it  does,  without 
limitation,  express  or  implied,  the  corporation  comes  in  as  it  has  been  created. 
Every  corporation  necessarily  carries  its  charter  wherever  it  goes,  for  that  is 
the  law  of  its  existence.  It  may  be  restricted  in  the  use  of  some  of  titu  pow- 
ers while  doing  business  away  from  its  corporate  home,  but  every  person  who 
deals  with  it,  everywhere  is  bound  to  take  notice  of  the  provisions  which 
have  been  made  in  its  charter  for  the  management  and  control  of  its  affairs, 
both  in  life  and  dissolution.  By  the  charter  of  this  company,  if  a  dissolution 
was  decreed,  its  property  passed  by  operation  of  law  to  the  superintendent  of 
the  insurance  department  of  the  State,  and  he  was  charged  with  the  duty  of 
winding  up  its  affairs.  Every  policy-holder  and  creditor  in  Louisiana  is 
charge<l  with  notice  of  this  charter  right,  which  all  interested  in  the  affairs 
of  the  corporation  can  insist  shall  be  regarded.  The  appellees,  when  they 
contracted  with  the  Miasouri  corporation,  implicitly  agreed  that,  if  the  cor- 
poration was  dissolved  under  the  Missouri  laws,  the  superintendent  of  the 
Insurance  department  of  the  State  should  represent  the  company  in  all  suits 
instituted  by  them  affecting  the  winding  up  of  its  affairs. 

The  provision  of  the  laws  of  Missouri  in  regard  to  the  power  and 
authority  of  the  State  superintendent  of  insurance  is  part  of  the 
general  statutes  of  the  State,  but  the  supreme  court,  in  the  opinion 
just  cited,  treat  it  as  being  a  part  of  the  charter  of  every  company 
organized  in  Missouri. 

Turning,  now,  to  the  laws  of  the  State  of  Connecticut,  we  find  it 
enacted,  that,  if  the  insurance  commissioner  of  the  State  shall  find 
an  insurance  company  organized  under  the  laws  of  that  State  to  be 
insolvent,  **he  shall  bring  a  petition  to  the  superior  court  of  the 
county  in  which  the  principal  office  of  such  company  is  located,  if 
in  session;  and,  if  not,  to  a  judge  of  the  supreme  court  of  errors 
praying  for  the  appointment  of  a  receiver,  and  that  the  charter  of 
the  company  may  be  annulled;"  it  being  further  provided  that  "the 
court  or  judge  may  appoint  a  receiver,  make  all  necessary  orders  in 
reference  to  the  delivery  to  and  possession  by  such  receiver  of  the 
assets  and  property  of  such  company,  and  the  sale  and  conveyance 
of  the  same  by  him,  and  may  direct  the  application  of  the  avails  of 
such  assets  and  property  equitably,  in  satisfaction  of  the  claims 
proved  against  such  company,  and  the  payment  of  the  present  value 
of  its  outstanding  policies,  either  in  whole  or  in  part,  or  to  the  re- 
insurance of  its  outstanding  policies  in  some  solvent  company,''  etc. 

VOL.  XVI.~52. 
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This  is  the  mode  and  manner  provided  for  the  diBSolation  and 
winding  up  of  the  affairs  of  the  company  in  case  of  insolyencj,  and^ 
as  stated  in  Belfe  ts.  Bundle,  every  policy-holder  and  creditor  in 
Iowa  is  charged  with  notice  thereof.  In  other  words,  when  the 
complainants  in  Iowa  took  out  policies  of  insurance  in  a  Connecti- 
cut corporation,  they  took  the  same  subject  to  the  provisions  of  such 
charter;  and  they  impliedly  agreed  that,  in  case  of  insolvency  and 
dissolution  under  the  laws  of  the  State  of  Connecticut,  they  would 
be  bound  by  the  provisions  of  such  laws,  so  far  as  the  same  form 
part  of  the  charter  of  the  company;  and  under  the  provisions  of  the 
charter  and  statutes  of  Connecticut,  in  case  of  insolvency,  the  court 
may  decree  the  dissolution  of  the  company,  appoint  a  receiver,  with 
power  to  take  possession  of  and  sell  and  convey  all  the  assets  of  the 
company,  and  divide  the  proceeds  equitably  among  all  the  creditors 
and  poUcy-holders.  So  far  as  the  rights  of  complainants  are  based 
upon  the  charter  of  the  company,  they  have  the  right  to  insist,  as 
against  all  other  creditors,  tiiat  the  charter  rights  above  named 
shall  be  carried  ioto  effect;  and  the  other  creditors  have  the  like 
right  to  so  insist,  as  against  complainants.  Neither  the  charter  of  ^ 
the  company,  nor  the  laws  of  Connecticut^  in  any  way  provide  that 
creditors  or  policy-holders  residing  in  Iowa  shall  have  prior  right 
to,  lien  on,  or  equity  in,  the  assets  of  the  company  found  in  Iowa,  in 
case  of  a  dissolution  of  the  company,  and  no  such  provision  is 
found  in  the  policies  issued  to  complainant& 

Do  the  statutes  of  Iowa  secure,  or  attempt  to  secure,  any  such  su- 
perior right  to  its  citizens?  By  section  1,164  of  the  Code  it  is  pro- 
vided that  no  person  shall  act  as  agent  in  Iowa  for  any  insurance 
company  organized  in  any  other  State  unless  it  has  been  made  to 
appear  that  such  company  has  invested,  in  certain  named  kinds  of 
securities,  the  amount  of  capital  named,  such  stock  and  securities  to 
be  deposited  with  the  auditor,  comptroller,  or  chief  financial  officer 
of  the  State  under  whose  laws  the  corporation  is  created,  or  some 
other  State,  to  be  by  him  held  **  in  trust  and  on  deposit  for  the  ben- 
efit of  all  the  poHcy-holders  of  such  company." 

The  statutes  of  Iowa  provide,  as  the  essential  condition  to  the 
admission  of  foreign  companies  into  the  State,  that  the  capital 
stock  and  securities  named  shall  be  a  trust-fund  for  the  benefit  of 
all  policy-holders,  and  there  is  no  provision  of  the  statutes  which 
provides  that  the  Iowa  creditors  shall  be  given  a  preference  over 
other  policy-holders  in  the  distribution  of  the  assets  in  Iowa,  in  case 
of  insolvency.    The  laws  of  Iowa,  as  well  as  those  of  Connecticut, 
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recognize  the  fact  that  ''equality  is  equity/'  when  the  assets  of  the 
insolvent  corporation  are  to  be  distributed.  As  there  is  not  to  be 
found  in  the  statutes  of  Iowa  any  provision  attempting  to  secure  su- 
perior rights  to  Iowa  creditors  in  the  assets  of  the  company  situated 
in  Iowa,  and  as  the  charter  of  the  company  does  not  confer  such,  it 
follows  that)  if  the  Iowa  creditors  have  such  superior  right,  it  must 
be  based  upon  the  idea  that  the  State  recognizes  the  clidms  of  lotra 
citizens  to  {woperty  found  in  the  State  to  be  always  superior  to 
those  of  non-residents;  and,  if  this  be  true,  then,  in  all  cases  of  ad- 
ministration of  estates^  assignments  for  benefit  of  creditors,  creditors' 
bills,  foreclosure  of  railroad  and  other  mortgages,  and  in  all  other 
cases  in  which  a  court  of  equity  is  called  upon  to  marshal  assets  and 
distribute  the  same,  the  superior  equity  of  the  citizens  of  Iowa  must 
be  recognized,  and  the  equally  meritorious  claims  of  non  residents 
must  be  postponed  until  the  lowans  are  paid  in  fulL  The  statement 
of  the  proposition  ought  to  be  its  sufficient  refutation. 

When  the  assets  and  fund  to  be  distributed  is  a  common  one,  de- 
rived from  the  payments  made  by  all  creditor^  as  in  case  of  an  in- 
surance company,  the  fact  that  part  or  the  whole  of  the  assets  may 
be  invested  in  any  one  State  does  not  give  to  the  croiditors  residing 
in  such  State  a  superior  right  thereto.  As  already  stated,  the  char- 
ter of  the  Charter  Oak  Company  secures  to  its  poticy-holders  and 
creditors  the  right  to  an  equitable  participation  in  the  assets  of  the 
company,  in  case  of  insolvency  and  dissolution.  To  bring  about 
such  equitable  distribution  of  its  assets,  the  charter  and  laws  of 
Connecticut  provide  for  the  appointment  of  a  receiver  to  take  charge 
of  the  property  of  the  company  in  case  of  its  dissolution,  and  the 
duty  imposed  upon  such  receiver  is  not  materially  different  from 
that  imposed  upon  the  State  superintendent  under  the  Missouri  stat- 
ute construed  in  Belfe  v&  Bundle.  For  the  pxirpose  of  collecting 
the  assets  of  the  company,  he  is  the  successor  of  the  dissolved  cor- 
poration. He  is  in  fact  a  trustee,  representing  the  interests  of  the 
stockholders  and  creditors  of  the  company;  deriving  his  authority 
not  alone  from  the  order  of  the  court  appointing  him,  but  from  the 
charter  of  the  company  and  the  statute  of  the  State  creating  the 
corporation.  To  establish  their  rights  as  policy-holders,  the  com- 
plainants rely  upon  the  provisions  of  the  charter  of  the  company, 
and,  if  the  courts  of  Iowa  can  enforce  the  provisions  of  the  charter 
and  the  rights  conferred  thereby  in  one  respect,  why  not  in  another? 
The  provisions  of  the  charter  estop  the  complainants,  who,  as  policy- 
holders, are  bound  by  its  terms  from  denying  the  right  of  other  pol- 


Digitized  by  LjOOQ IC 


820  Bepart  (/  DedsUyns.  ^Od.^ 

icy-holders  to  an  equitable  participation  in  the  assets  of  the 
company;  and  they  cannot  object  to  the  enforcement  of  the  method 
provided  by  the  charter  and  laws  of  Connecticut,  forming  part 
thereof,  for  securing  such  equitable  distribution  in  case  of  the  dis- 
solution of  the  corporation.  An  essential  feature  of  such  method  is 
the  appointment  of  a  receiver,  with  power  to  take  possession  of  all 
the  assets  of  the  company,  wherever  situated,  and,  when  such  re- 
ceiver has  been  duly  appointed  in  the  mode  provided  for  in  the 
charter,  the  policy-holders  cannot  deny  his  authority. 

The  purpose  of  complainants  is  to  defeat  the  equitable  distribution 
of  the  assets  of  the  company  according  to  its  charter,  and  to  secure 
an  unjust  advantage  to  themselves,  thereby  violating  the  true  mean- 
ing of  the  agreement  entered  into  between  themselves,  as  policy- 
holders, and  the  company;  and  they  invoke  the  aid  of  a  court  of 
equity  in  so  doing,  upon  the  theory  that  the  court  cannot  recognize 
a  receiver  appointed  in  a  foreign  jurisdiction.  The  rights  of  the  pol- 
icy-holders, however,  are  not  dependent  upon  the  latter  proposition. 
Even  if  the  (Connecticut  receivers  could  not  maintain  a  right  to  the 
possession  and  control  of  the  assets  of  the  company  in  Iowa,  that 
would  not  deny  the  rights  of  other  policy-holders  to  a  share  in  the 
proceeds  thereof,  and  the  question  would  then  be  how  distribution 
should  be  made.  The  facts  set  forth  in  complainants'  bill  do  not 
show  that  complainants  have  a  superior  equity  in  the  assets  in 
Iowa,  but  on  the  contrary,  it  appears  that  such  assets  are  a  part  of  a 
common  fund,  in  which  all  the  policy-holders  have  an  interest. 

The  bill  shows  that  proceedings  have  been  instituted  in  the  proper 
court  in  Connecticut  for  the  &Qal  dissolution  of  the  corporation,  and 
for  the  distribution  of  its  assets  among  all  its  creditors;  and  to  that 
end  receivers  have  been  appointed,  with  authority  to  take  possesion 
of  the  assets  of  the  company,  sell  the  same,  and  distribute  the  pro- 
ceeds equitably  among  the  creditors;  and,  in  order  to  prevent  the 
assets  in  Iowa  from  being  taken  possession  of  by  such  receivers,  and 
distributed  as  provided  for  by  the  charter  of  the  company,  this 
court  is  asked  to  keep  possession  by  its  receiver,  and  to  distribute 
the  same  among  the  Iowa  creditors,  to  the  exclusion  of  all  others. 
As  already  said,  the  complainants  do  not  show  that  they  have  a  supe- 
rior right  to  the  assets  in  possession  of  the  courts  but^  on  the  con- 
trary, all  the  poUcy-holders  and  creditors  are  eqtiitably  interested 
therein,  and  the  property  must  be  disposed  of  for  the  common  ben- 
efit 
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The  petition  filed  by  the  receivers  appointed  in  Connecticut  asks 
that  their  right  to  the  assets  of  the  company  may  be  recognized, 
and  that  the  receiyer  heretofore  appointed  be  discharged ;  that  a 
receiver  ancillary  to  the  petitioners  be  appointed  to  take  possession 
of  the  assets,  convert  the  same  into  money,  and  to  remit  the  pro- 
ceeds to  the  petitioners  for  distribution  in  the  proceedings  pending 
in  Connecticut  No  objection  to  this  mode  of  disposing  of  the  assets 
is  perceived,  and  the  order  will  be  lAade  accordingly. 

The  demurrers  to  complainants'  bill,  and  to  the  intervening  peti- 
tion of  the  several  policy-holders,  are  sustained.  The  demurrer  to 
the  intervening  petition  of  Brooks  and  Stedman,  receivers,  is  over- 
ruled. 


Digitized  by  LjOOQ IC 


822  Bep.rt  (f  Deciaiana.  [Oct., 


SUPREME  JUDICIAL   OOURT  OF  MASSACHCSETTS. 


FREEMAN 

TRAVELERS*  INS  CO.  op  Hartford.*  j 

In  an  action  npon  an  insurance  policy  in  which  the  company  insures  against 
bodily  injuries  "  effected  through  external^  violent,  and  accidental  means," 
the  policy  containing  provisos  that  the  insurance  **  shall  not  extend  to 
any  bodily  injuries  ^  *  *  where  the  death  or  injury  may  have  hapi>eued 
in  consequence  of  violent  exposure  to  unnecessary  danger,  hazard,  or  per- 
ilous adventure/'  and  that  the  policy  is  subject  to  Uie  conditi'>n  that 
'^  the  party  insured  is  required  to  use  all  due  diligence  for  personal  safety 
and  protection/'  etc.,  h&d,  that  an  employe  of  a  railroad  company  who, 
while  on  the  railroad  track,  was  killed  oy  a  train,  received  bodily  injuries 
throiigh  '*  external,  violent,  and  accidental  means,"  and  that  he  did  not 
expose  himself  to  unnecessary  danger  by  being  upon  the  track,  he  havinff 
been  sent  there  to  shovel  snow  from  the  crossings,  and  that  the  burden  of 
proof  was  upon  the  companv  to  show  that  the  insured  did  not  use  **all 
due  diligence  for  personal  safety  and  protection." 

In  an  action  upon  a  policy  of  insurance,  it  appeared  that  the  insured  was 
killed  by  being  run  over  by  a  railroad-train,  and  the  question  raised  waa 
whether  his  death  resulted  from  his  own  fault,  or  through  that  of  the 
managers  of  the  train.  Held,  upon  the  engineer  of  the  train  having  given 
testimony  tending  to  show  that  he  saw  the  deceased  on  the  track  as  soon 
as  he  could  be  seen  from  the  engine,  and  that  the  train  was  stopped  as 
snon  as  possible,  that  it  was  competent  for  the  conductor  of  the  train  to 
testify,  for  the  purpose  of  rebutting  the  testimony  of  the  engineer,  that 
the  train  mieht  have  been  stopped  sooner  than  it  was,  and  that  it  could 
not  be  said  that  the  conductor  had  not  sufficient  experience  to  justify  the 
court  in  allowing  him  to  so  testify,  althonj^h  it  did  not  appear  that  he 
had  any  particular  knowledge  as  to  the  running  of  an  engine. 

Action  to  recover  on  a  policy  of  accident  inBorance  on  the  life  of 
John  J.  Murray,  payable  to  the  plaintiff.  At  this  trial  in  the  superior 
court,  before  Bacon,  J.,  it  appeared  that  Murray  was  an  employe  on 
the  Boston,  Barre  &  Gardner  Railroad,  and  was  killed  by  a  freight- 
train  on  that  road  December  26, 1883.  No  question  was  made  as  to 
sufficient  and  timely  proof  of  death.    Evidence  was  presented  in 

*  Decision  rendered,  Jnne  S9, 1887.~From  NortheMtem  ReporUr. 
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fluppoii,  and  in  disproof,  of  the  defense  set  up  that  the  deceased 
was  intoxicated,  which  was  submitted  to  the  jury  under  instruclions 
not  excepted  to,  and  which  the  verdict  makes  immaterial,  except  a  s 
the  verdict  establishes  as  a  fact  that  he  was  not  intoxicated,  and  as 
that  fact  may  bear  upon  the  issue  of  due  care.  The  plaintiff 
offered  evidence  tending  to  show  that  the  railroad  was  nearly 
straight  for  a  long  distance  from  the  crossing  towards  the  north  , 
and  that  the  planking  on  the  crossing  could  be  seen  by  a  man 
standing  on  the  track  at  a  distance  of  about  90  rods  from  the 
.  crossing,  and,  if  a  man  was  elevated  as  high  as  the  engineer  would 
be  in  his  cab,  he  could  see  said  planking  for  a  considerable  distance 
further.  There  was  evidence  on  the  issue  that  the  deceased  was  not 
in  the  exercise  of  due  care  for  personal  safety  and  protection  at  the 
time  of  the  accident,  as  follows: — 

Edward  Doody  testified  that  he  was  working  on  stoves,  but  was 
conductor  on  the  said  road  on  the  morning  of  December  26,  1883, 
on  the  train  that  struck  Murray,  that  he  was  on  duty  in  his  saloon- 
car,  that  he  knew  Murray,  and  had  known  him  for  a  year;  that  the 
first  he  knew  of  the  accident  was  the  picking  up  of  Murray  just 
below  Davis'  Crossing,  about  three-fourths  of  a  mile  from  Brooks 
Station;  that  he  heard  first  a  whistle  for  the  crossing  and  then  a 
whistle  for  brakes;  that  the  first  thing  he  saw  after  the  train  stopped 
was  Murray  lying  behind  the  train  on  the  right-hand  side  of  the 
track  coming  tov^ards  Worcester;  that  soon  the  brakeman,  fireman, 
and  engineer  came  up,  and,  together  with  witness,  picked  Murray 
up  and  put  him  into  the  saloon-car;  that  Murray's  legs  appeared  to  be 
broken;  that  the  train  went  on,  and  witness  stayed  with  him  in  the 
saloon-car  all  the  way;  then  he  died  on  the  train  just  a  little  above 
Barber's  Crossing;  that  he  was  conscious  all  tlie  time  between  the 
time  witness  first  went  to  him  and  the  time  when  he  died.  On 
cross-examination,  Doody  testified:  "Murray  said  that  he  didn't 
want  me  to  tell  Mike  Flanagan  his  foreman;  that  he  didn't  wan  t 
Mike  to  know  anything  about."  On  cross-examination,  Doody  tes- 
tified that  when  he  first  saw  Murray  it  was  after  the  whistle  had 
sounded  and  the  train  had  stopped ;  that  the  latter  was  lying  beside 
the  track,  and  had  on  a  blue  shirt  and  a  dark  coat  It  had  pre- 
viously been  proved  that  deceased  went  out  that  morning  from 
Worcester  on  a  passenger-train,  and  reported  at  Brooks  Station  to 
the  section  foreman,  who  sent  him  with  his  pick  and  shovel  to  clear 
the  snow  from  the  rail  at  crossings,  the  first  crossing  being  Davis' 
Grossing  a  mile  and  a  half  south,  where,  in  an  hour  or  more,  he  was 
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kiUed.  There  were  10  or  12  inches  of  old  snow  on  the  ground,  and 
there  had  been  a  fall  of  3  inches  of  new  light  snow  the  preceding 
night. 

A.  W.  Mitchell  was  called  by  the  defendant,  and  testified  that  he 
was  a  locomotive  engineer,  and  had  run  an  engine  nearly  four  and 
a  half  years;  that  he  was  engineer  on  the  freight-train  that  struck 
Murray;  that  there  was  a  light  snow  on  the  track  of  about  three 
inches,  and  the  track  was  slippery;  that  about  10:30  his  train  left 
Brooks  Station,  going  south;  that  Davis*  Crossing  is  one-half  to  one 
mile  from  Brooks  Station,  and  it  is  down  grade  after  leaving  Brooks 
Station,  so  that  the  train  runs  without  steam,  under  control  of  the 
brakes,  running  about  15  miles  per  hour;  that  he  sounded  his 
whistle  at  the  whistling-post  nearest  the  crossing,  and,  rounding  a 
sharp  curve,  observed  what  he  thought  to  be  a  coat  on  the  snow. 
On  getting  closer  saw  a  man  as  if  lying  on  his  face,  feet  towards  the 
engine,  his  hmbs  covered  with  light  snow.  The  coat  did  not  seem 
to  have  much  of  any  snow  on  it;  that  he  whistled  for  brakes,  and 
sounded  the  whistle  for  the  man  to  get  off;  that  he  reversed  the 
engine;  that  the  man  did  not  start,  and  the  fireman  applied  the 
tender-brake.  As  the  man  was  struck  the  clothing  caught  on  the 
scraper,  and  threw  him  one  side.  One  limb  might  have  gone  under 
the  front  wheel  The  clothing  held,  and  kept  him  from  being 
thrown  under  and  mangled,  and  drew  him  along  quite  a  ways,  and 
then  threw  him  out  one  side;  that  after  he  was  struck  witness  went 
back  to  him,  and  heard  him  say,  "Don't  tell  Mike."  On  cross- 
examination,  witness  testified  that,  after  rounding  the  curve  men- 
tioned, the  crossing  could  not  be  seen  until  it  was  within  a  distance 
of  30  rods;  that  he  would  not  swear  that  he  cauld  not  see  the  cross- 
ing by  standing  on  the  engine-rail  at  a  distEknce  of  80  rods;  that 
when  he  saw  the  crossing  on  the  occasion  in  question  he  was  about 
20  rods  away,  and  that  as  soon  as  he  saw  the  man  he  instantly 
vfthistled  for  brakes  and  reversed  the  engine. 

The  plaintiff,  for  the  purpose  of  showing  that  the  engineer^ 
Mitchell,  was  reckless,  and  that  he  unnecessarily  ran  over  the  de- 
ceased, called  in  rebuttal  Doody,  the  conductor,  and  asked  him  the 
following  question:  ''In  your  opinion  how  long  a  distance,  as  the 
train  was  going,  would  it  go  before  it  would  stop  if  the  appliances 
were  used  for  stopping?"  Defendant's  counsel  objected  to  the  wit- 
ness answering  this  question,  on  the  ground  that  he  was  not  quali- 
fied on  that  point,  and  also  objected  to  the  question.  The  objections 
were  overruled,  and  Doody,  in  reply,  said,  "it  depends  upon  the 
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brake-pumps;"  and  further  testified  that,  according  to  the  force  that 
was  on  the  front  end  of  the  train,  it  ought  to  have  been  stopped 
quicker  than  it  was;  and  that  it  should  have  been  stopped  in  from 
three  to  fire  minutes;  that  it  would  go  40  or  50  rods. 

At  the  conclusion  of  the  evidence  defendant  asked  the  court  to 
instruct  the  jury  ''  that  there  was  no  sufficient  evidence  in  this  case 
to  warrant  the  jury  in  finding  that  the  deceased  was  in  the  exercise 
of  due  diligence  for  personal  safety  and  protection  at  the  time  of  the 
injury,  and  that  therefore  the  plaintiff  cannot  recover."  This  ruling 
was  refused,  and  th£tt  issue  was  submitted  to  the  jury,  the  court 
ruling  that  such  due  diligence  or  due  care  must  be  proved  by  the 
plaintiff  affirmatively.  The  jury  returned  a  verdict  for  plaintiff,  and 
defendant  alleged  exceptions. 

W.  S.  B.  Hopkins, /or  D^endcmt. 

It  is  incumbent  on  the  plaintiff  to  prove,  in  order  to  establish  any 
case  of  liabihty  on  the  part  of  the  defendant,  that  the  insured  came 
to  his  death  by  ''  external,  violent,  and  accidental  means  "  while  he 
was  in  the  exercise  of  due  care :  Drummond,  J.,  in  Tooley  vs.  Bail- 
road,  3  Bi8&,  399;  Morel  vs.  Mississippi  Yal.  Life  Ins.  Co.,  4  Bush., 
535;  Theobald  vs.  Bailroad  P.  Assur.  Co.,  10  Exch.,  44;  Brown  vs. 
Bailroad  P.  Assur.  Co.,  45  Mo.,  221;  Schneider  vs.  Provident  Life 
Ina  Co.,  24  Wia,  28;  May,  Ina,  §  530.  See  Prentiss  va  Boston,  112 
Masa,  43,  47;  Mayo  va  Boston  &  M.  R  B.,  104  Mass.,  137,  140. 
And  see  Hinckley  va  Cape  Cod  R  B.,  120  Mass.,  257,  262,  263; 
Crafts  vs.  Boston,  109  Mass.,  519;  W.  Allen,  J.,  in  O'Connor  va  Bos- 
ion  <&;  L.  R  R,  135  Mass.,  352,  361.  Although  in  Hinckley  va  Cape 
Cod  B.  R,  there  was  a  dissenting  opinion,  the  dissent  was  not  to  the 
proposition  that  an  utter  absence  of  evidence  of  conduct  allows 
nothing  to  be  inferred  for  the  plaintiff.  Though  the  rule  may  work 
to  the  great  misfortune  of  a  plaintiff,  it  must  prevail:  "Whether 
the  absence  of  evidence  results  from  fault,  or  is  only  the  misfortune 
of  the  plaintiff,  is  immaterial  to  the  decision  of  the  question  of  law:" 
Crafts  va  Boston,  109  Mass.,  519,  521.  See,  also,  Nelson  va  Chicago, 
R  1:&  P.  B.  B.,  38  Iowa,  567.  But  the  case  at  bar  is  stronger  against 
the  plaintiff  than  where,  all  the  circumstances  being  proved,  there  is 
an  '*  absence  of  all  appearance  of  fault;"  stronger  than  the  illustra- 
iion  where  a  man  "  had  not  been  seen  by  any  one  from  the  time  he 
started  from  his  home  until  he  was  found  lying  on  the  ground,"  etc 
See  Mallory  va  Travelers'  Ina  Co.,  47  N.  Y.,  52.  The  position  of  the 
deceased  was  prima  facie  evidence  of  negligence.     The  declarations 
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of  the  deceased  immediately  after  the  accident  was  evidence  tendings 
to  show  consciousness  of  negligent  conduct  on  his  part;  at  all  events,, 
it  was  not  evidence  of  due  care.  The  case  is  distinguishable  from 
Smith  vs.  Boston  Ckts-Light  Ck>.,  129  Mass.,  320;  Com.  vs.  Boston  & 
L.  B.  R,  126  Mass.,  61;  Prentiss  vs.  Boston,  112  Mass.,  43.  Our 
contention  is  not  only  that  Doody,  the  conductor,  had  not  sufficient 
skill  to  pass  an  intelligent  judgment  on  that  concerning  which  he 
was  asked  his  opinion,  but  that  the  evidence  shows  that  from  his 
position  and  duty,  he  was  not  acquainted  with  facts  enough  ta 
warrant  the  court  in  permitting  him  to  testify. 

F.  P.  GouLDiNG  and  W.  H.  Atwood,  for  Plaintiff, 

The  defendant's  request  for  a  ruling  "that  there  was  no  sufficient 
evidence  to  warrant  the  jury  in  finding  that  the  deceased  was  in 
the  exercise  of  due  diligence,"  etc.,  was  rightly  refused:  See  1 
GhreenL  Ev.  (13th  Ed.),  §  49,  note  1,  p.  64;  Michell  vs.  Williams,  11 
Mees.  &  W.,  216,  217.  For  it  is  only  where  there  is  an  entire 
absence  of  any  facts  to  authorize  the  inference  that  the  plaintiff 
was  conducting  himself  with  reasonable  prudence  and  discretion, 
or  the  undisputed  facts  of  the  case  prove  actual  negligence,  that  a 
case  like  the  present  should  be  withdrawn  from  the  consideration 
of  the  jury:  Fox  vs.  Sackett,  10  Allen,  535;  Copley  ys-  New  Haven 
&  N.  Co.,  136  Mass.,  6;  Beed  vs.  Inhabitants  of  Deerfield,  8  Allen, 
522;  Chaffee  vs.  Boston  &  L.  B.  R,  104  Mass.,  115;  Gaynor  vs.  Old 
Colony  &  N.  R  R,  100  Mass.,  212;  French  vs.  Taunton  Branch 
R  B.,  116  Mass.,  537;  Craig  vs.  New  York,  N.  H.  &  H.  R  R,'  118 
Mass.,  437;  Tyler  vs.  New  York  &  N.  E.  R  R,  137  Mass.,  238.  The 
evidence  offered  by  plaintiff  was  sufficient  to  entitle  plaintiff  to  go 
to  the  jury  upon  the  question  whether  he  ''sustained  bodily  injuriea 
effected  through  external,  violent,  and  accidental  means:"  Trew 
vs.  Bailway  Pass.  Assur.  Co.,  6  Hurl.  &  N.,  839;  Mallory  vs.  Travel- 
ers' Ins.  Co.,  47  N.  Y.,  62. 

The  plaintiff  had  a  right  to  go  to  the  jury  on  the  question 
whether  Mitchell's  evidence  was  not  wholly  false  and  fictitious. 
The  condition  first  in  the  policy  is  a  condition  subsequent;  some- 
thing which  may  defeat  the  contract  after  it  attaches  It  is  there- 
fore  matter  of  confession  and  avoidance,  and  the  defendant  must 
plead  and  prove  the  deceased  violated  the  condition.  The  instruc- 
tion of  the  court  was  too  favorable  to  the  defendant.  NegUgence^ 
or  want  of  due  care,  is  not  a  defense:  May,  Ins.,  §§  530,  531;  Provi- 
dence Life  Ins.  Co.  vs.  Martin,  32  Md.,  310;  Stone  vs.  U.  S.  Casualty 
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Co.»  34  N.  J.  Law,  371.  The  queBtion  was  not  whether  there  was 
sufficient  evidence  to  prove  affirmatively  that  the  deceased  used 
all  due  diligence  for  personal  safety  and  protection,  {but  whether 
the  jury  might  find  that  the  defendant  had  failed  to  prove  that  the 
deceased  violated  this  condition  of  the  policy.  The  defendant 
pleaded  this  condition,  and  it  was  necessary  for  it  to  prove  it: 
Steams  vs.  Barratt,  1  Pick.,  443;  Mulry  vs.  Mohawk  YaL  Ins.  Co.,  5 
Gray,  541.  The  necessity  of  proof  rests  on  each  party  according  to 
the  material  averments  of  his  pleadings:  Jones  vs.  Andover,  10 
Allen,  18;  Haskins  vs.  Hamilton  Ins.  Co.,  5  Grey,  432;  Goss  vs. 
Austin,  11  Allen,  525;  Lamson  k  Goodnow  Manuf'g  Co.  vs.  Bussell, 
112  Mass.,  387;  Forbes  vs.  American  Ins.  Co.,  15  Gray,  249.  The 
evidence  of  Doody  in  rebuttal  was  competent  See  Perkins  vs» 
Stickney,  132  Mass.,  217;  Niines  v&  Perry,  113  Mass.,  274,  276; 
Hawks  vs.  Charlemont,  110  Mass.,  110. .  It  was  competent  for  the 
plaintiff  to  show  any  of  the  facts  connected  with  the  stopping  of  the 
train,  and  the  time  when  she  should  show  them  was  not  matter  of 
exception.  See  Tucker  vs.  Massachusetts  Cent  E.  B.,  118  Mass.,  546. 
Everything  which  goes  to  affect  the  credit  of  a  witness  as  to  partic- 
ular facts  to  which  he  is  called  to  testify,  is  material  and  admissible: 
1  GreenL  Ev.  (13th  Ed.),  §  449,  note  7;  Com.  vs.  Hunt,  4  Gray,  421. 

FnsLD,  J. 
The  policy  insures  J.  J.  Murray  against  bodily  injuries  "  effected 
through  external,  violent,  and  accidental  means,  within  the  intent 
and  meaning  of  this  contract,  and  the  conditions  herermto  annexed,'' 
etc.  After  the  principal  clause  of  the  policy  there  follow  five  pro- 
visos and  eight  conditions.  The  second  proviso  is:  "Provided,  al- 
ways, that  this  policy  is  issued  and  accepted  subject  to  all  the  pro- 
yisions  herein  contained  or  referred  to,"  etc.  The  third  proviso  is 
"  that  this  insurance  shall  not  extend  to  any  bodily  injury  *  *  * 
when  the  death  or  injury  may  have  happened  in  consequence  of 
*  *  *  voluntary  exposure  to  unnecessary  danger,  hazard,  or 
perilous  adventure,"  etc.  The  conditions  are  introduced  by  the 
following  clause:  "Claims  under  this  policy  are  payable  only  at  the 
company's  office  in  Hartford,  and  this  poUcy  is  subject,  also,  to  the 
following  conditions."  The  first  condition  is:  "The  party  insured  is 
required  to  use  all  due  diligence  for  personal  safety  and  protection, 
and  to  notify  the  agent  writing  this  policy,  immediately  and  in  writ- 
ing, of  ady  ^change  from  the  occupation,  profession,  or  employment 
under  which  this  insurance  is  granted,"  etc.;  and  by  the  last  condi- 
tion:   "The  provisions  and  conditions  aforesaid,  and  a  strict  com- 
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pliance  therewith  during  the  continuance  of  the  policy,  are  condi- 
tions precedent  to  the  making  of  this  cpntract"  This  laat  condi- 
tion cannot  take  effect  universally,  because  many  of  the  picviBOfi 
and  conditions  relate  to  matters  which  must  happen,  if  at  all,  after 
the  making  of  the  contract. 

Clearly,  there  was  evidence  for  the  jury  that  Murray  received 
bodily  injury,  through  external,  violent,  and  accidental  means,  and 
that  he  did  not  voluntarily  expose  himself  to  unnecessary  danger. 
He  was  rightfully  upon  the  railroad-track,  under  his  employment 
The  questions  involved  in  the  exceptions  are  whether  the  burden  of 
proof  was  on  the  plaintiff  to  show  that  Murray  used  "all  due  dili- 
gence for  personal  safety  and  protection,"  and  whether  there  was 
sufficient  evidence  for  the  jury  to  warrant  them  in  finding  this  as  a 
fact  A  majority  of  the  court  is  of  opinion  that  the  burden  was  on 
the  defendant  to  show  that  Murray  had  not  used  all  due  diligence 
for  his  personal  safety  and  protection.  So  far  as  this  first  condi- 
tion is  concerned,  the  policy  means  that  the  company  insures  Mur- 
ray against  bodily  injuries  effected  through  external,  violent,  and 
accidental  means,  provided,  however,  and  subject  to  the  condition, 
that  the  amount  insured  shall  not  be  payable  unless  Murray  ^^s^ 
"  all  due  diligence  for  personal  safety  and  protection."  The  defend- 
ant's liability  is  to  be  determined  by  the  contract,  independently  of 
the  special  provisions  of  the  contract  Contributory  negligence  on 
the  part  of  Murray  would  not  be  a  defense;  and,  by  the  use  of  4® 
word  "  accidental,"  injuries  to  which  the  negligence  of  Murray  con- 
tributed are  not  excluded  from  the  protection  of  the  policy:  Schnei- 
der vs.  Provident  Life  Ins.  Co.,  24  Wis.,  28;  Trew  vs.  Railway  P«* 
Assur.  Co.,  6  HurL  &  N.,  839;  Providence  Life  Lis.  A  Live«tment 
Co.  vs  Martin,  32  Md.,  310;  Stone  vs.  U.  S.  Casualty  Co.,  34:  N.  J 
Law,  371. 

Li  Sohier  vs.  Norwich  Fire  Lis.  Co.  (11  Allen,  336),  after  the  de- 
scription of  the  property  insured  against  fire,  this  clause  w^  ^' 
serted:  "This  policy  not  to  cover  any  loss  or  damage  by  fire  ^hicn 
may  originate  in  the  theater  proper."      It  was  held  that  th«  h^^ 
den  was  on  the  plaintiff  to  show  a  toss  not  originating  i^  ^^ 
theater  proper.    The  court  say  that  "  if  that  clause  can  he  ^ 
garded  as  a  proviso,  that  is,  a  stipulation  added  to  the  priiu^P^ 
contract,  to  avoid  the  defendant's  promise  by  way  of  defeasance  or 
excuse,  then  it  is  for  the  defendant  to  plead  it  in  defense  and  fniP' 
port  it  by  evidence.    But  if,  on  the  other  hand,  it  is  an  exception' 
BO  that  the  promise  is  only  to  perform  what  remains  after  the  p^^ 
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excepted  is  taken  away,  then  the  plaintiff  must  negative  the  excep- 
tion, to  establish  a  cause  of  action.  It  is  not  always  easy  to  deter- 
mine to  which  class,  whether  of  proviso  or  exception,  a  particular 
stipulation  belongs;  and  this  one  is  certainly  very  near  the  line." 
The  court  held  it  to  be  an  exception;  saying  that  ''the  provisos 
are  set  forth  together  in  a  different  part  of  the  instrument" 

In  Kingsley  t«.  New  England  Mut  Fire  Ins.  Co.  (8  Cush-,  393) 
the  policy  recited  that  the  Eingsleys  had  paid  the  premium,  etc., 
for  insuring  their  paper-mill,  ''on  condition  that  the  applicants 
take  all  risks  from  cotton-waste;^'  in  consideration  whereof  the 
company  insured  the  property  in  the  sum  of  $2,000.  The  court  held 
that  the  "  burden  "  was  not  on  the  plaintiff  to  show  that  the  loss  oc- 
curred from  some  other  way  than  from  cotton- waste;  that  the  clause 
was  not  an  exception,  but  a  proviso;  and  that  the  defendant  must 
Bet  it  up  in  defense,  and  support  it  by  evidence. 

The  rule  of  pleading  in  declaring  upon  a  contract  which  contains 
an  exception,  or  a  proviso,  or  a  condition,  is  stated  in  Ck>m.  vs. 
Hart  (11  Cush.,  130, 134),  as  follows:  "If  such  instrument  contains 
in  it,  first,  a  general  clause,  and  afterwards  a  separate  and  distinct 
clause,  which  has  the  effect  of  taking  out  of  the  general  clause 
something  that  would  otherwise  be  included  in  it,  a  party  relying 
upon  the  general  clause,  in  pleading,  may  set  out  that  clause  only, 
without  noticing  the  separate  and  distinct  clause  which  operates  as 
an  exception;  but,  if  the  exception  itself  be  incorporated  in  the  gen- 
eral clause,  then  the  party  relying  on  it  must,  in  pleading,  state  it, 
together  with  the  exception."  It  is  a  general  rule  of  the  law  of 
eTidence  that  it  is  necessary  for  a  party  to  prove  the  substantive 
facts  which  he  is  required  affirmatively  to  aver  in  his  pleading. 

It  is  true  that  this  policy  only  insures  against  bodily  injuries  ef- 
fected by  the  means  described,  "  within  the  intent  and  meaning  of 
this  contract,  and  the  conditions  hereunto  annexed,"  but  this  does 
not  change  the  nature  of  the  conditions.  They  still  take  effect  as 
conditions,  and  the  insertion  of  these  words  in  the  principal  clause 
of  the  contract  does  not  vary  the  legal  effect  of  ihe  contents.  The 
condition  we  are  considering  is  essentially  an  executory  stipulation, 
in  the  form  of  a  condition,  that  Murray  shall  use  all  due  diligence 
for  his  personal  safety  and  protection,  and  it  is  the  breach  of  this 
condition  by  Murray  which  defendant  sets  up  as  a  defense.  We 
are  not  aware  that  it  has  ever  been  held  that  the  introduction  of  the 
words  we  have  quoted,  or^of  other  similar  words,  into  the  principal 
clause  of  a  poHcy  of  instirance,  incorporates  into  this  clause  the 
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conditioiiB  of  the  policy,  within  the  meaning  of  the  rule  of  plead- 
ing we  have  stated;  and  in  some  of  the  decisions  where  it  has  been 
held  that  the  defendant  must  plead,  or  that  the  burden  of  proof 
was  on  him  to  show  that  a  representation  was  false,  or  that  a  stipu- 
lation contained  in  a  condition  had  not  been  complied  with,  the 
policy  contained  these  or  similar  words  in  the  principal  clause. 
Eivery  ease  depends  upon  the  nature  of  the  stipulation  or  condition, 
as  well  as  upon  the  form  of  it  This  condition  does  not  differ  in  its 
character  from  the  provision  in  life  insurance  policies  that  they 
shall  be  yoid,  or  that  the  amount  insured  shall  not  be  payable,  if 
the  assured  shall  die  by  his  own  hand.  The  burden  of  proving  the 
breach  of  such  a  provision  is  on  the  company,  and  we  think  that 
the  ruling  in  the  present  case  upon  the  burden  of  proof  was 
erroneous:  Haskins  vs.  Hamilton  Mut  Ins.  Co.,  5  Gray,  432; 
Daniels  vs.  Hudson  Biver  Fire  Ins.  Co.,  12  Cush.,  416,  426;  Pierce 
vs.  Cohasset  Mui  Fire  Ins.  Co.,  123  Mass.,  572;  Mulry  vs.  Mohawk 
YaL  Ins.  Co.,  5  Gray,  541;  Hodsdon  vs.  Guardian  Life  Ins.  Co.,  97 
Mass.,  144;  Cluff  vs.  Mutual  Ben.  Life  Ins.  Co.,  13  Allen,  308,  99 
Mass.,  317;  Jones  Manuf'g  Co.  vs.  Manufacturers'  Fire  Ins.  Ca, 
8  Cush.,  82;  Orrell  vs.  Hampden  Fire  Ins.  Co.,  13  Gray,  431;  Red- 
man vs.  -Etna  Ins.  Co.,  49  Wis.,  431;  Grangers'  Life  Ins.  Co.  vs. 
Brown,  67  Miss.,  308;  Germain  vs.  Brooklyn  Life  Ins.  Co.,  30  Him, 
535;  Campbell  vs.  New  England  Mut  Life  Ins.  Co.,  98  Mass.,  381. 

In  an  action  upon  a  policy  which  contains  many  provisos  and 
conditions  there  is  a  practical  wisdom,  which  courts  have  recog- 
nized, in  compelling  the  insurance  company  to  allege  and  prove  the 
want  of  compHance  with  any  particular  proviso  or  condition  on 
which  it  relies:    Piedmont  Life  Ins.  Co.  vs.  Ewing,  92  II.  S.,  377. 

The  court  refused  to  rule  that  there  was  not  sufficient  evidence 
to  warrant  the  jury  in  finding  that  Murray  used  due  diligence,  and 
to  this  the  defendant  excepted.  It  is  evident  that  this  refusal  has 
not  harmed  the  defendant,  because  the  burden  of  proof  was  on  the 
defendant. 

We  cannot  say  that  the  witness  Doody  had  not  sufficient  experi- 
ence to  justify  the  court  in  permitting  him  to  answer  the  questions 
asked.  The  answers  had  some  tendency  to  show  that  the  defend- 
ant's witness,  Mitchell,  had  not  testified  correctly,  and  that  he  had 
not  exercised  due  care  in  stopping  the  train,  and  they  had,  perhaps, 
some  relevancy  to  the  matter  of  dispute,  which  was  whether  Murray 
was  injured  through  his  own  fault,  or  that  of  the  managers  of  the 
train.    Exceptions  overruled. 
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COURT  OF    APPEALS  OF  MARYLAND. 


Appeal  from  Superior  Court,  Baltimore  City. 


PRESIDENT  &  DIRECTORS  OF  THE  FIREMEN'S  v 
INS.  CO,  or  Baltimobe  j 

\ 

FLOSS  AND  Othebs.*  / 

Jl  firm  consifltiug  of  two  members  insared  their  stock  against  fire,  and  subse- 
quently Introduced  another  member^  bat  without  clianging  the  name  oi 
the  firm.  The  policy  was  under  seal,  and  provided  *'  that  this  insurance 
shall  continue  and  be  in  force  *  *  *  so  long  as  the  said  asHured,  or 
their  assigns,  shall  continue  to  pay  the  like  premium  as  hath  been  paid 
for  this  insurance  ;  provided,  that  a  premium  for  a  continuance 

of  the  insurance  shall  be  actually  paid  by  the  assured,  or  their  assigns, 
•  •  •  and  •  •  •  a  receipt  therefor  given  by  this  corporation." 
Benewal  premiums  were  duly  paid  by  the  firm,  and  renewal  receipts 
taken  therefor,  until  April,  18(^6,  when  a  fire  occurred. 

Meld,  That  the  covenant  in  the  policy  contemplated  the  continuance  or  ex- 
tension of  the  contract  of  insurance  from  year  to  year  as  a  specialty,  and 
the  payment  of  the  yearly  premiums  so  continued  it.  The  incoming  mem- 
ber of  the  firm,  not  being  a  party  to  the  deed,  could  not  be  joined  as  a 
plalntifi'  in  the  action,  nor  could  assumpsit  be  maintained  by  the  original 
firm  for  the  loss  sustained. 

The  same  firm  held  anot.her  policy  from  the  same  company,  obtained  under 
similar  circumstances,  which  policy  did  not  contain  a  covenant  for  contin- 
uance or  extension,  but  expressly  declared  that  it  should  only  continue  for 
one  year. 

Meld,  That  the  policy,  as  a  specialty,  did  not  admit  of  an  extension,  but  that 
the  renewal  receipts  constituted  distinct  parol  contracts  referring  to  and 
iucoq)orating  the  terms  of  the  original  policy.  The  absence  of  notice  to 
the  insurance  company  of  the  change  in  the  firm  did  not  affect  the  validitv 
of  the  last  of  such  contracts,  which  must  be  held  to  have  been  made  with 
all  the  partners,  and  enforceable  by  them  in  an  action  of  assumpsit. 

By  one  of  the  conditions  in  the  policies,  the  parties  insured  were  required  to 
render  to  the  company  within  a  reasonable  time,  '*a  full  and  particular 
account  of  their  loss,  to  be  signed  by  their  own  hands,  and  verified  by 
their  oath  and  affirmation.''    Only  one  of  the  parties  signed  and  verified 

*  ])«ol«ion  rendered,  June  22,  lb87.  —From  AUanite  Beporter. 
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the  particnlars.    The  company  did  not  object  to  the  sufficiency  of  the  par- 
ticulars  until  after  action  bronsht,  and  in  the  first  instance  based  tneir 
refusal  to  pay  upon  other  grounds. 
Seld,  That  they  had  waited  any  objection  to  the  sufficiency  of  the  particulars. 

G.  H.  Williams  and  L  H.  Thomah,  for  Appellants. 

L  H.  Hall,  for  Appdlees. 

Alvey,  C.  J. 

The  two  appeals,  though  in  separate  records,  by  and  against  the 
same  parties,  were  argued  together,  and  they  will  be  considered  to- 
gether, as  the  records  in  both  cases  present  substantially  the  same 
state  of  facts,  and  upon  which  the  same  questions  were  raised  in  the 
court  below.  The  plaintiffs  below,  the  appellees  here,  constitut- 
ing a  partnership  under  the  name  of  S.  W.  Floss  k  Co., 
composed  of  S.  W.  Floss,  Henry  M.  Adler,  and  Benjamin 
Cohen,  and  being  the  holders  of  two  policies  of  fire  insur- 
ance issued  by  the  defendants,  the  present  appellants,  sued  the  lat- 
ter in  two  several  actions  of  assumpsit  upon  two  seyeral  renewal 
receipts,  by  which  receipts,  as  it  is  alleged,  new  contracts  of  insur- 
ance were  made,  subject  to  the  same  terms  and  conditions  as  the 
original  contracts  of  insurance  stated  in  the  policies.  Both  poHcies 
were  issued  under  the  corporate  seal  of  the  defendants,  but  t&e  re- 
newal receipts  for  premiums  paid  were  not  under  seal  The  first 
policy,  No.  49,730,  was  issued  on  the  sixteenth  of  April,  1877;  and 
the  second.  No.  51,716,  was  issued  on  the  fifteenth  of  April,  1878- 
The  policies  were  each  for  an  insurance  of  $2,500  on  a  stock  of 
goods  for  one  year.  Other  policies  in  other  companies  were  held  on 
the  same  stock  of  goods  at  the  time  of  the  fire,  which  occurred  on 
the  thirtieth  of  April,  1886;  the  aggregate  amount  of  all  insurance 
being  about  $75,000.  The  total  amount  of  loss  according  to  esti- 
mate, was  $98,265.58.  Notice  and  preliminary  proofs  of  loss  were 
furnished  by  the  plaintiffs  to  the  defendants  on  the  eighth  of  May,. 
1886.  The  defendants  refused  payment,  and  the  plaintiff  brought 
these  actions. 

The  cases  were  tried  on  pleas  of  "  never  promised  as  alleged," 
"never  indebted  as  alleged,"  and  some  others,  alleging  fraud,  and 
failure  to  furnish  legal  prehminary  proofs  of  loss,  such  as  required 
by  the  conditions  of  the  policies.  On  the  trial,  the  policies,  with 
the  several  annual  renewal  receipts  attached  thereto,  were  read  in 
evidence.  The  last  of  such  receipts,  attached  to  policy  No.  49,730^ 
is  dated  April  16, 1886;  and  the  last,  attached  to  policy  No.  51,716 
is  dated  April  21, 1886.    It  was  then  admitted  that,  at  the  date  of 
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the  policies,  the  firm  of  S.  W.  Floss  &  Go.  consisted  of  S.  W.  Floss 
and  Henry  M.  Adler,  and  that  it  was  not  until  the  thirteenth  of  Jan^ 
uary,  1882,  that  Benjamin  Cohen  became  a  member  of  the  firm,  and 
that  he  has  continued  a  member  ever  since.  The  preliminary 
proofs  of  loss  furnished  by  the  plaintiffs  were  called  for  by  them^ 
and  put  in  evidence.  In  both  cases,  at  the  close  of  the  evidence, 
the  defendants  submitted  two  propositions  for  instruction  to  the 
jury :  (1)  That  there  was  no  sufficient  evidence  of  any  contract  be- 
tween the  defendants  and  the  plaintiff  Benjamin  Cohen,  as  one  of 
the  members  of  the  firm  of  S.  W.  Floss  &  Co.,  to  entitle  the  plaint- 
iff to  maintain  the  action,  and  that  the  verdict  should  be  for  the  de- 
fendants; (2)  that  there  was  no  suf&cient  evidence  that  the 
conditions  of  the  policy  in  respect  to  preliminary  proofs  of  loss, 
were  complied  with  before  the  institution  of  the  suit,  or  that  the 
defendants  had  waived  the  right  to  object  to  such  non-compliance. 

1.  Policy  No.  49,730  contains  a  covenant  of  the  defendants  for 
the  payment  of  the  amount  insured  if  the  loss  or  damage  insured 
against  was  sustained  within  the  term  of  one  year  from  the  date  of 
the  policy,  which  would  expire  at  noon  on  the  sixteenth  of  April, 
1878;  and  the  defendants  further  covenanted,  promised,  and  agreed 
to  and  with  the  assured,  their  executors,  administrators,  and  assigns 
<<  that  this  insurance  shall  continue  and  be  in  force,  from  the  expira- 
tion of  the  time  before  mentioned  for  its  duration,  so  long  as  the 
.  said  assured,  or  their  assigns,  shall  continue  to  pay  the  like  premium 
as  hath  been  paid  for  this  insurance,  and  so  long  as  this  corporation 
shall  agree  to  accept  and  actually  receive  the  same  from  the  as- 
sured or  their  assigns;  provided,  that  a  premium  for  a  continuance 
of  the  insurance  shall  be  actually  paid  by  the  assured  or  their  as- 
signs, to  this  corporation  before  the  day  limited  for  the  termination 
of  the  risk,  and  such  payment  indorsed  on  this  poUcy,  or  a  receipt 
therefor  given  by  this  corporation."  The  insurance  was  regularly 
continued  by  the  annual  payments  of  such  premiums  as  the  defend- 
ants thought  proper  to  demand,  and  renewal  receipts  fzfiven  as  re- 
quired by  the  policy.  All  the  receipts  are  in  the  same  form,  and  the 
last  given  reads  thus  : — 

Baltimore,  April  16,  186a 

Benewal  Beceipt  for  Policy  Na  49,730,  Subject  to  Conditions  Therein. 

Beceived  $15  from  8.  W.  Floss  &  Co.,  being  the  premium  on  twenty-five 
hundred  dollars  on  merchandise  (as  per  policy)  situate  at  318  W.  Baltimore 
Street,  insured  by  the  Firemen's  Insurance  Company,  which  is  hereby  con- 
tinued in  force,  and  will  terminate  at  12  o'clock  noon  on  the  16th  day  of 
AprU,  1887. 

VOL.  XVI.~58. 
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This  receipt  was  regularly  signed  by  the  olerk  of  the  company, 
though  not  under  seal 

It  is  an  established  principle  that,  where  the  action  is  by  several 
plaintiffs,  they  must  prove,  eiUier  an  express  contract  by  the  defend- 
ants with  them  all,  or  the  joint  interest  of  all  in  the  subject  of  the 
suit  If  the  contract  be  with  a  partnership,  it  must  appear  that  all 
who  sue  were  partners  at  the  time  of  making  the  contract;  for 
one  who  has  been  subsequently  admitted  as  a  partner  cannot  join 
in  the  action,  though  it  were  agreed,  as  between  the  partners  them- 
selves, that  he  should  become  equally  interested  with  the  others  in 
all  the  existing  property  and  rights  of  the  firm,  unless,  after  the 
accession  of  the  incoming  partner,  there  has  been  a  new  and  bind- 
ing promise  to  pay  to  the  firm  as  newly  constituted:  Wilsford  vs. 
Wood,  1  Esp.,  182, 183;  Ord  vs.  Portal,  3  Camp.,  240,  note;  Ege  ts. 
Kyle,  2  Watts,  222;  McGregor  vs.  Qeveland.  6  Wend.,  476;  2 
Greenl.  Ev.,  §  478.  And  this  principle  applies  with  great  strictness 
where  the  contract  is  by  specialty;  for  no  one  can  be  joined  in  an 
action  thereon  as  plaintiff  who  is  not  a  party  thereto,  or  the  repre- 
sentative of  such  party.  The  question,  therefore,  is  whether  tiie 
policy  No.  49,730,  executed  by  the  defendants  under  seal,  and  to 
which  Cohen  was  not  a  party,,  constitutes  the  contract  of  insurance 
existing  at  the  time  of  the  loss,  or  whether  the  last  payment  of 
premium,  and  the  renewal  receipt,  constitute  a  new  contract  of 
insurance  not  under  seal,  and  to  which  Cohen  was  a  party,  with 
reference  to  the  previous  policy,  for  the  purpose  only  of  making 
such  new  contract  subject  to  the  terms  and  conditions  set  out  in 
such  policy.  If  the  policy  has  been  continued,  or  attempted  to  be 
continued,  as  the  subsisting  contract  of  insurance,  Cohen,  not  being 
a  party  thereto,  could  not  be  jomed  in  the  efetion  as  co-plaintiff,  nor 
could  assumpsit  be  maintained  by  the  partnership,  as  it  existed  at 
the  date  of  the  policy,  for  the  loss  sustained.  And,  looking  to  the 
terms  of  the  covenant  in  the  policy  providing  for  the  continuance  or 
extension  of  the  original  contract  of  insurance  and  keeping  the  pol- 
icy in  force,  we  are  of  opinion  that  this  action  cannot  be  sustained. 

This  case,  so  far  as  the  right  to  maintain  the  action  is  concerned, 
is  not  distinguishable  from  the  case  of  Baltimore  Fire  In&  Co.  v& 
McGowan,  16  Md.,  47.  In  that  case  the  policy  under  seal  was  for 
one  year  from  its  date,  and  contained  a  precisely  similar  covenant 
for  the  continuance  in  force  of  the  insurance,  from  the  expiration  of 
that  time,  as  that  contained  in  policy  No.  49,730,  which  we  have 
recited.    The  renewal  receipt  was  also  in  substantially  the  same 
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terms  as  the  renewal  receipts  attached  to  the  policy  here.  There, 
at  the  date  of  the  policy,  the  firm  of  J.  McGowan  &  Sons  consisted 
of  three  persons,  and  at  the  date  of  the  renewal  receipt  it  consisted 
of  only  two,  one  of  the  members  having  in  the  mean  time  retired, 
and  it  was  held  by  this  court  *  that  the  renewal  receipt,  taken  under 
ike  covenant  in  the  policy,  was  not  a  parol  new  contract  of  insurance 
with  the  remaining  members  of  the  firm,  upon  which  an  action  of 
assumpsit  could  be  brought,  but  that  the  covenant  in  the  policy  con- 
templated the  continuance  or  extension  of  the  contract  of  insurance 
from  year  to  year  as  a  specialty,  and  not  as  a  parol  new  contract  of 
insurance,  to  be  evidenced  by  the  renewal  receipt,  and  therefore  an 
action  of  assumpsit  could  not  be  maintained.  That  is  exactly  the 
case  here,  with  the  difference  only  that  in  McGowan's  case  a  mem- 
ber of  the  firm  had  retired  without  change  in  the  name  of  the  firm, 
while  in  this  case,  before  the  last  renewal,  there  had  been  an  acces- 
sion of  a  new  member  without  a  change  in  the  name  of  the  firm ;  so 
that  neither  in  McGowan's  case  nor  in  this  were  the  members  of  the 
partnership  the  same  at  the  time  of  the  last  renewal  as  when  the 
policy  was  issued.  It  is,  however,  very  clear,  that  all  the  renewal 
receipts  attached  to  the  policy  were  given  and  accepted  under  the 
covenant  in  the  policy,  and  with  a  view  to  a  continuation  or  exten- 
sion of  the  original  contract  of  insurance  as  therein  set  forth.  This 
is  so  expressly  declared  on  the  face  of  the  receipts,  and  it  was  with 
that  imderstanding,  and  with  a  view  to  such  being  the  case,  that  the 
plaintiffs  made  up  and  furnished  their  preliminary  proofs  of  los& 
There  was,  therefore,  no  new  contract  entered  into  by  paying  the 
premiums  and  taking  the  renewal  receipts.  That  was  the  construc- 
tion in  the  McGbwan  case,  and  that  decision  has  been  recognized  as 
a  binding  authority  in  subsequent  cases  in  this  court:  Mutual  Fire 
Ins.  €k>.  vs.  Deale,  18  Md.,  52;  Shertzer  vs.  Mutual  Fire  Ins.  Co.,  46 
Md.,  510.  And  such  being  the  case,  it  follows  that  there  was  error 
in  refusing  to  grant  the  defendant's  first  prayer  in  the  case  based 
upon  the  renewal  receipt  attached  to  policy  No.  49,730. 

The  other  case,  brought  upon  the  last  annual  renewal  receipt 
attached  to  policy  No.  61,716  as  a  parol  contract  of  insurance,  is 
governed  by  a  different  principle  from  that  of  the  preceding  case. 
Here  the  original  policy  contains  no  such  covenant  for  extension 
from  year  to  year  as  that  contained  in  policy  No.  49,730.  The  policy 
simply  provides  that  the  insurance  should  continue  for  the  term  of 
one  year  from  its  date,  and  expressly  declares  that  it  should  continue 
no  longer.    The  policy,  therefore,  as  a  specialty,  did  not  admit  of  a 
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continuation  or  extension  from  year  to  year  by  any  mere  parol  con- 
tract The  renewal  receipts  attached  are  all  in  the  same  form,  and 
refer  to  the  policy  by  number,  and  declare  on  their  face  that  the 
insurance  was  thereby  continued  in  force  for  the  ensuing  year.  But 
these  receipts,  not  being  under  seal,  could  not  have  the  effect  of  re- 
executing  the  policy,  and  continuing  it  in  force  as  a  specialty,  for 
the  several  periods  covered  by  the  receipts.  The  receipts  must  be 
taken  as  evidence  of  new  parol  contracts  for  insurance  made  with 
reference  to  the  pre-existing  policy,  and  subject  to  the  terms  and 
conditions  therein  contained.  Such  receipts  are  both  contracts  and 
receipts;  and,  so  far  as  they  are  treated  as  contracts,  they  are  regarded 
as  having  been  made  upon  the  same  considerations  and  representa- 
tions as  the  original  contract  embraced  in  the  policy  referred  to; 
and,  whenever  any  changes  are  intended  to  be  made  in  the  terms  or 
conditions  of  the  original  contract,  such  changes  should  be  expressed 
in  the  renewal  receipt  This  is  the  principle  as  settled  by  numerous 
cases  upon  the  subject,  and  this  court  has  fully  recognized  that 
principle  in  the  cases  of  Mutual  Fire  Ins.  Co.  vs.  Deale,  18  Md.,  52, 
and  Shertzer  vs.  Mutual  Fire  Ins.  Co.,  46  Md.,  510. 

It  is  insisted,  however,  that  the  defendants  should  not  be  held 
bound,  even  though  the  contract  is  evidenced  by  the  renewal  re- 
ceipt, and  therefore  to  be  treated  as  a  parol  contract  of  insurance^ 
because  of  the  want  of  notice  of  the  fact  that  the  firm  of  the  plaint- 
iffs had  been  changed,  by  the  introduction  of  Cohen  as  a  partner, 
since  the  issue  of  the  original  policy.  .But  to  this  we  cannot 
accede.  We  know  of  no  principle  that  requires,  or  authoritative 
case  that,  holds,  that  notice  in  such  case  should  be  shown  as  a  con- 
dition upon  which  the  plaintiffs  could  recover.  It  is  not  shown  nor 
pretended  that  there  was  any  misrepresentation  on  the  part  of  the 
plaintiffs  as  to  the  membership  of  the  firm;  nor  is  it  pretended  that 
the  defendants  were  misled  or  deceived  in  any  respect  in  regard  to 
the  composition  of  the  partnership.  The  parol  contract  of  insur- 
ance sued  upon  was  made  with  the  firm  of  S.  W.  Floss  &  Co.,  and 
that  "partnership  name"  represented  all  the  members  of  the  part- 
nership at  the  date  of  the  contract,  and  the  defeiidants  must  be 
taken  to  have  contracted  with  the  partnership  as  then  constituted. 
Any  other  principle  would  lead  to  the  greatest  uncertainty  and 
difficulty  in  the  dealings  as  between  the  partnership  and  third  par- 
ties. Moreover,  by  the  terms  of  the  original  contract,  to  which  the 
subsequent  parol  contract  is  made  subject,  assignment  of  that  con- 
tract, or  of  an  interest  therein,  was  permissible,  with  the  consent  of 
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the  insurai^ce  company;  and  the  new  parol  contract  made  with  the 
existing  partnership  for  a  continuance  of  the  risk  must  be  con- 
strued as  consent  given  on  the  part  of  the  defendants  to  accept 
Cohen,  the  incoming  partner,  as  one  of  the  assured.  In  this  case, 
therefore,  the  court  below  was  correct  in  refusing  the  first  prayer 
of  the  defendants. 

2.  The  next  question  raised  relates  to  the  preliminary  proofs  of 
loss,  alleged  to  be  defective  for  non-compliance  with  the  require- 
ments of  the  contract.  The  statement  of  particulars  of  loss  was 
signed  and  sworn  to  by  Alder  alone,  one  of  the  firm,  the  other  two 
partners  failing  to  sign  or  swear  to  such  statement.  By  one  of  the 
conditions  of  the  policies  in  these  cases,  parties  insured  are  required 
to  render  to  the  company,  within  a  reasonable  time,  a  full  and 
particular  account  of  their  loss,  and  such  statement  "  to  be  signed  by 
their  own  hands,  and  verified  by  their  oath  or  affirmation."  Whether 
this  provision  requires,  in  all  cases  and  under  all  circumstances,  each 
and  every  person  interested  in  a  loss  covered  by  the  policy  to  sign 
and  swear  to  the  preliminary  statement  of  loss,  is  a  question  not  free 
of  difficulty,  but  which  we  need  not  decide  in  this  case;  as  we  are 
clearly  of  opinion  that  the  right  to  take  advantage  of  any  defect  or 
irregularities  in  such  preliminary  statement  or  proofs  of  loss  has  been 
waived  by  the  defendants.  The  fire  occurred  on  the  thirtieth  of 
April,  and  the  statement  of  loss  was  furnished  on  the  eighth  of  May 
following.  The  receipt  of  this  statement  of  loss  was  acknowledged 
by  the  defendants  by  letter  dated  the  twenty-ninth  of  May,  1886,  in 
which  the  plaintiffs  were  informed  that  the  company  was  not  then 
prepared  to  say  whether  the  statement  was  satisfactery,  or  if  unsatis- 
factory, in  what  respect.  It  is  not  shown  that  any  objection  what- 
ever was  taken,  before  suit  brought,  to  the  statement  for  what  are 
alleged  as  defects  therein;  but,  on  the  contrary,  the  refusal  to  pay 
was  placed  on  totally  different  ground.  So  late  as  July  12th,  Adler, 
one  of  the  plaintifis,  called  upon  the  president  of  the  defendant  com- 
pany, and  demanded  payment  of  the  alleged  amount  to  be  due,  when 
he  was  informed  by  the  president  that  the  company  would  not  pay, 
because,  as  he  declared,  the  loss  was  unquestionably  occasioned  by  an 
incendiary  fire.  If  defect  in  preliminary  proof  had  been  made  the 
ground  of  objection  to  payment,  the  supposed  defect  should  have  been 
pointed  out,  so  that  the  plaintiffs  could  have  had  an  opportunity  to 
make  the  neccessary  correction.  Good  faith  requires  of  an  insurance 
company  frank  and  open  dealing  with  the  assured,  and,  if  there  be 
any  withholding  or  failure  to  disclose  objections  to  preliminary  proofe 
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beyond  a  reasonable  time  after  they  are  famished,  or  i|  refusal  to 
recognize  the  obligation  to  pay  be  placed  upon  other  and  distinct 
grounds  than  alleged  defects  in  preliminary  proofs;  the  company  will 
be  regarded  as  having  waived  all  objection  that  could  otherwise  have 
been  taken  to  such  preliminary  proofe  as  furnished.  Here  the  fail- 
ure to  make  known  the  objection,  notwithstanding  the  lapse  of  time; 
the  fact  that  the  defendants  had  themselves,  with  others,  instituted 
an  investigation  into  the  circumstances  and  extent  of  the  loss,  and 
the  placing  the  refusal  to  pay  upon  other  and  distinct  grounds  than 
the  want  of  sufficient  preliminary  proofia, — ^furnish  the  amplest  ground 
for  holding  aU  objection  to  such  proofs  to  have  been  waived  by  the 
defendants.  If  authorities  for  this  proposition  be  needed,  it  is  oiily 
necessary  to  refer  to  Allegre  v&  Maryland  Ins.  Co.,  6  Harr.  k  J.,  408, 
412,  413;  Frederick  Ins.  Co.  vs.  Deford,  88  Md.,  404;  Bokes  vs.  Ama- 
zon Ins.  Co.,  51  Md.,  520;  Insurance  Co.  v&  Engle,  52  Md.,  482;  May, 
Ins.  (2d  Ed.),  §§  468, 469.  It  is  therefore  clear  the  court  below  com- 
mitted no  error  in  refusing  to  grant  the  second  prayer  of  the  defend- 
ants. 

Upon  the  whole,  result  is  that  the  judgment  of  the  court  below  in 
the  case  No.  21  on  the  docket  of  this  court  must  be  affirmed;  and 
the  judgment  of  the  court  below  in  the  case  No.  22  on  said  docket 
must  be  reversed  without  award  of  new  trial. 
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UNITED  STATES  SUPREME  COUET. 


In  Error  to  the  Circuit  Cowri  of  the    United  States  for  the  Northern 
District  of  New  York. 


TRAVELERS'  INS.  CO.  op  Hartfobd,  Conn., 

vs. 

EDWARDS.* 

The  policy  remiired  that  notice  of  death  should  be  immediately  given  in  writ- 
ing to  the  nome  office  by  the  assured  or  his  repiesentatives,  and  proofs 
within  seven  months.  The  agent  who  procured  the  risk  notified  the  com- 
pany in  place  of  the  representatives,  and  was  supplied  by  the  secretary 
with  blanks  for  proofs. 

Heldf  That  the  company,  by  its  dealings  with  the  agent,  authorized  the  latter 
to  receive  the  proofs,  and  was  responsible  for  any  delay  occasioned  b>  him. 

Solomon  Lincoln,  for  Plaintiff  in  Error. 

W.  N.  Cogswell  and  W.  F.  Cogswell,  for  Defendant  in  Error. 

MiLLEB,    J. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United  States  for 
the  Northern  District  of  New  York.  The  defendant  in  error,  Cath- 
erine L.  Edwards,  obtained  a  judgmemt  in  the  circuit  court  for  the 
sum  of  $5,887.50  against  the  Travelers*  Insurance  Company  of  Hart- 
ford, Connecticut,  on  a  poUcy  of  insurance  upon  the  life  of  her 
brother,  Frank  Edwards.  The  suit  was  originally  instituted  in  the 
supreme  court  for  Ontario  County,  New  York,  from  whence  it  was 
removed  by  the  plaintifif  in  error  into  the  circuit  court  of  the  United 
States  for  that  district.     The  record  of  a  long  trial  before  a  jury  is 

•  Deeisioii  rendered,  May  27, 1887. 
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presented  to  us  In  a  stenographic  report  of  the  proceedings  there, 
which  has  been  adopted  by  the  parties  and  by  the  judge  trying  the 
case  as  a  bill  of  exceptions.  It  is  obvious  from  this  paper  that  the 
main  controversy  before  the  jury  was  upon  a  question  of  suicide  set 
up  by  the  defendant  company,  but  the  brief  of  the  plaintiff  in  enror, 
and  his  assignment  of  errors,  eliminates  all  this,  and  relies  upon  the 
defense  stated  by  the  brief  in  the  following  language  :  '^  Trial  was 
had  before  a  jury,  and  a  verdict  was  rendered  for  the  plaintiff,  and 
the  questions  now  arising  are  whether  the  plaintiff  below  complied 
with  those  conditions  of  the  policy  which  required  written  notice  to 
the  company  of  the  death  of  the  deceased,  and  proofs  of  the  same 
within  seven  months  thereafter;  whether  the  action  was  prematnrelj 
brought  by  reason  of  the  plaintiff's  failure  to  comply  with  such  con- 
ditions of  the  policy  before  bringing  suit;  and  whether  certain  de- 
tails of  evidence  bearing  upon  the  foregoing  questions  were  properly 
admitted  against  the  objection  of  the  company." 

The  assignments  of  error  correspond  with  this  statement,  and  are 
given  verbatim,  as  follows  :  "  The  circuit  court  erred  (1)  in  that  it 
admitted  testimony  relating  to  the  acts  and  statements  of  Mr.  E.  M. 
Phillips,  the  local  agent  of  the  insurance  company  at  Southbridge, 
Mass.,  with  reference  to  the  notice  of  death  to  be  given  by  the  de- 
fendant in  error  to  the  insurance  company,  and  the  delivery  and  re- 
ception of  the  proofs  of  death,  as  binding  the  company  and  affecting 
the  rights  and  duties  of  the  parties  to  the  contract  of  insurance,  it 
not  appearing  that  Phillips  had  authority  to  represent  or  bind  the 
company  in  this  regard.  Becord  22,  23,  28,  29,  58,  77.  (2)  In  that 
the  court  charged  the  jury  as  follows  :  *  If,  upon  this  evidence,  you 
find  that  upon  the  third  of  July,  or  during  the  seven  months  limited 
by  the  contract^  the  proofs  of  death  which  have  been  referred  to 
were  served  upon  Mr.  Phillips,  who  was  held  out  by  this  company  to 
be  its  agent,  under  the  circumstances  detailed  in  this  case,— ^that  is, 
if  you  beheve  that  he  stated  to  the  representatives  of  this  assured 
that  the  proofs  were  to  be  left  with  him,  and  served  upon  him,  and 
not  upon  the  company, — then  I  say,  for  the  purposes  of  this  case, 
that  that  was  sufficient  service  upon  the  company,  within  the  provis- 
ions of  the  contract.'  Charge,  79.  (3)  In  that  it  refused  to  role 
that  the  defendant  in  error  had  not  furnished  evidence  of  the  notice 
of  death  required  by  the  policy,  inasmuch  as  there  was  no  evidence 
that  any  notice  in  vmting  was  given  to  the  company  after  the  death 
of  Edwards,  or  that  proofs  of  death  were  furnished  to  or  served  upon 
the  company,  and  within  seven  months  of  his  death,  as  required  hy 
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the  policy.  Pages  29,  77,  78.  (4)  In  that  the  court  declined  to 
charge  the  jury  as  follows  :  '  That,  under  the  undisputed  evidence  in 
this  case,  the  jury  must  find  a  verdict  for  the  defendant  under  the 
facts  alleged  in  the  second  separate  answer.'  Page  82;  Second  Sep- 
arate Answer,  3.  (5)  In  that  it  refused  to  rule  that  the  suit  was 
prematurely  brought,  because  the  plaintiff  below  had  not  at  the  time 
famished  due  notice  and  proofs  of  death  as  required  by  the  policy, 
and  ninety  days  thereafter  had  not  elapsed.    Page  78." 

The  language  of  the  policy  upon  this  point  is  as  follows :  ''  That, 
in  the  event  of  the  death  of  the  person  insured,  then  the  party  as- 
-Bured.  or  his  or  her  legal  representatives,  shaU  give  immediate  notice 
in  writing  to  the  company  at  Hartford,  Conn.,  statii^  the  time, 
place,  and  cause  of  death,  and  shall  within  seven  months  thereafter, 
hy  direct  and  reliable  evidence,  furnish  the  company  with  proofs  of 
the  same,  giving  full  particulars,  without  fraud  or  concealment  of  any 
lind." 

The  answer  of  the  defendant  alleges  that  the  plaintiff  did  not  give 
to  the  defendant  at  Hartford  or  elsewhere,  immediate  notice  in  writ- 
ing of  the  death  of  the  said  insured;  and  that  defendant  did  not  re- 
ceive from  said  plaintiff  notice  of  the  death  of  the  said  Frank 
ISdwards  until  the  tenth  day  of  February,  1883,  his  death  occurring 
-on  June  19,  1882;  and  that  the  plaintiff  did  not^  within  seven 
months  after  the  last-mentioned  date,  give  notice  in  writing  to  the 
defendant  at  Hartford  or  elsewhere,  nor  in  the  mai^ner  and  form  as 
required  by  the  policy,  and  has  not  delivered  to  or  furnished  the 
•defendant  with  proofs  of  the  death  of  said  Frank  Edwards  with  full 
particulars,  but,  on  the  contrary,  failed  and  neglected  so  to  do. 

The  evidence  on  this  subject  shows  substantially  that  Phillips  was 
the  agent  at  Southbridge,  Massachusetts,  of  the  defendant  corpora- 
tion; that  the  application  on  which  the  policy  issued  was  forwarded 
by  Phillips  to  Hartford,  the  policy  returned  to  him,  and  by  him  de- 
livered to  Edwards;  that  the  receipt  for  the  premium,  signed  by 
Bodney  Dennis,  secretary  of  the  company,  declared  in  the  body  of  it 
that  the  poUcy  would  "  not  be  valid  until  the  above-stated  premium 
has  been  received  during  the  lifetime  of  said  Frank  Edwards,  and 
this  receipt  countersigned  by  R  M.  Phillips,  agent  of  this  company 
at  Southbridge,  Masa"  On  the  margin  of  the  receipt  was  the  state- 
ment that  ''the  agent  who  receives  the  within  premium  should 
counters!^  t^s  receipt,  and  invariably  state  over  his  signature  the 
date  at  which  the  payment  is  made  to  him."  Across  its  face  was 
written :  "  The  within  premium  received  and  this  receipt  counter- 
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fidgned  by  me  this  twenty-fourth  day  of  May,  1882.  E.  M.  Phillipfl^ 
agent  at  Southbridge,  Mass."  It  was  further  indorsed :  **  All  pcdi- 
des  and  agreements  made  by  this  company  aresigned  by  its  presH 
dent  or  secretary.  No  other  person  can  alter  or  waive  any  of  the 
conditions  of  the  policies,  or  issue  permits  of  any  kind,  or  make 
agreements  binding  upon  said  company.  Bodney  Dennis,  isecretaiy."' 
The  evidence  further  shows  that,  on  the  day  after  the  death  of 
Edwards,  a  gentleman  named  Bartholomew,  who  was  a  friend,  and 
probably  the  attorney  of  the  family,  met  Mr.  Phillips  in  the  Street ; 
that  Phillips  said  to  him  in  regard  to  Edwards,  whose  death  was 
then  just  known,  that  he  was  insured  in  the  Travelers'  Life  Insurance 
Company,  and  that  he  (Phillips)  was  going  to  Hartford.  The  wit- 
ness Bartholomew  testifies :  "  I  asked  him  if  that  was  so.  I  didn't 
at  that  time  know  that  he  had  a  policy  in  fchat  company.  He  said 
he  was  going  to  Hartford,  and  would  give  to  the  company  the  notice 
of  his  death,  and  would  procure  the  blanks  for  the  proofe  of  loss. 
I  asked  him  if  it  would  do  as  well  for  him  to  give  the  notice  to  the 
company  in  that  way  as  for  any  party  interested.  He  said  it  would, ' 
and  I  think  that  was  all  that  was  said  then  ;  saw  Mr.  Phillips  some 
days  after  that;  met  him  somewhere  in  the  street, — can't  tell  where, 
— and  he  told  me  he  had  been  to  Hartford,  and  had  procured  the 
blanks,  and  that  if  I  would  come  to  his  office  he  would  deliver  them 
to  me."  The  other  evidence  in  the  case,  including  that  of  Mr. 
Dennis,  the  secretary  of  the  company,  leaves  no  doubt  of  the  fact 
that  Mr.  Phillips  informed  him  of  the  death  of  Edwards,  and  of  all 
that  was  known  about  it  at  that  time,  though  very  little  was  known 
in  Southbridge,  as  he  died  in  Boston.  Mr.  Dennis  gave  Phillips  the 
blanks  for  the  regular  proofs  of  death,  which  the  company  always 
required,  which  blanks  contained  instructions  as  to  how  these  proofs 
should  be  made  out,  and  what  should  be  contained  in  ihe  affidavits 
directed  by  the  company  to  be  made.  Mr.  PhiUips  delivered  these 
papers  to  Bartholomew  within  a  day  or  two  after  his  visit  to  Hart- 
ford, and  said  to  him  :  "  When  you  get  them  completed  I  want  you 
to  return  them  to  me."  This  Bartholomew  swears  to  positively,  and 
Phillips,  while  he  does  not  recall  the  direction  to  return  them  to  him, 
says  that  he  is  not  willing  to  swear  to  the  contrary.  These  affidavits 
were  made  out  and  delivered  to  Phillips  on  the  third  day  of  July. 
Through  some  neglect  on  his  part,  they  remained  in  his  office  be- 
yond the  period  of  seven  months  which  the  policy  fixed  as  the  time 
within  which  they  should  have  been  delivered  at  the  Hartford  office. 
His  attention  having  been  brought  to  these  papers  in  some  manner. 


Digitized  by  LjOOQ IC 


1887.]  Travders'  Ins.  Co.  va.  Edtmrds.  848 

not  particularly  described,  he  called  upon  Bartholomew  with  them, 
and  stated  that  they  were  not  sufficient  in  regard  to  the  particulars 
of  the  death  of  Edwards.  They  were  afterwards  returned  to  Phil- 
Upe,  who  forwarded  them  to  the  company  about  the  seventh  day  of 
February,  1888,  which  the  company  now  insists  was  too  late. 

The  whole  of  the  testimony  upon  this  narrow  issue  turns  upcm  the 
question  whether  the  absence  of  a  written  notice  of  the  death  of 
the  insured,  when  the  company  had  full  notice  of  it  through  Phillips, 
their  agent,  and  whether  the  delivery  of  the  proofs  of  death  to  tiie 
company  after  the  expiration  of  the  seven  months,  although  they 
had  been  delivered  to  the  agent  PhiUips  within  the  time  required, 
shall  defeat  a  recovery. 

The  opinion  of  the  judge  who  tried  the  case,  on  a  motion  for  a 
new  trial,  states  the  facts  as  he  understood  them,  and,  as  we  think, 
with  accuracy,  together  with  his  view  of  the  law  of  the  subject,  so 
well  that  we  transcribe  it  here :  ''The  facts  are  as  follows  :  The  in- 
sured died  June  19, 1882.  A  day  or  two  afterwards  E.  M.  Phillips, 
who  is  described  in  the  receipt  referred  to  as  '  agent  of  this  company 
at  Southbridge,  Mass.'  met  one  of  the  family  of  the  deceased  on  the 
street,  informed  him  that  he  was  going  to  Hartford,  and  would  give 
the  company  the  requisite  notice,  and  would  procure  the  necessary 
blanks  for  the*  proofs  of  death.  He  did  go  to  Hartford  on  or  about 
the  twenty-first  of  June,  saw  the  secretary  of  the  company,  gave  him 
notice  of  the  death,  stating  all  the  particulars  which  he  then  knew, 
and  obtained  the  blank  proofe.  On  his  return  he  handed  the  blanks 
to  one  of  the  plaintiff's  representatives,  saying  at  the  time,  '  When 
you  get  them  completed  I  want  you  to  return  them  to  me.'  They 
were  filled  out  and  delivered  to  him  July  3, 1882.  He  retained  them 
for  several  months,  and  then  returned  them  to  a  brother  of  the 
plaintiff,  saying  that  they  were  incomplete,  and  demanded  additional 
information.  On  the  twenty-ninth  of  January,  1883,  they  were' 
again  delivered  to  Phillips,  and  by  him  sent  to  the  company  on  or 
about  the  seventh  of  February.  The  company,  in  acknowledging 
their  receipt^  made  no  objection  that  they  were  received  too  late, 
and  retained  them  in  its  possession.  They  were  produced  on  the 
trial  by  the  defendant's  counsel.  It  must  be  held  that,  if  the  plaint- 
iff has  not  followed  the  contract  literally  in  these  particulars,  it 
was  because  she  was  misled  by  the  course  of  the  defendant,  and 
that  the  defendant  is  not  now  in  a  position  to  take  advantage  of  the 
plaintiff's  omission,  having  waived  a  strict  performance  of  the  con- 
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tract"  See  Edwards  vs.  Travelers'  Ins.  Co.,  22  Blatcbl,  225,  20  Fed. 
Bep.,  661. 

Without  deciding  whether  this  notice  to  Phillips  of  the  death  of 
Edwards  would  have  been  a  sufficient  comjdiance  with  the  contract 
requiring  a  written  notice  of  the  death  to  be  given  to  the  company 
at  Hartford,  if  it  had  been  attempted  to  comply  with  the  condition 
in  that  manner,  and  without  deciding  whether,  if  the  proofs  of 
.death  had  been  made  out  and  delivered  ito  Phillips,  with  no  more  in 
the  case  than  that,  it  would  have  been  a  sufficient  compliance  with 
that  provision,  we  are  of  opinion  that  the  whole  course  of  dealing  by 
the  company  with  Phillips,  and  with  the  plaintiff  below,  establish  the 
proposition  that  the  company  recognized  Phillips  as  its  agent  for 
these  purposes,  and  so  acted  upon  his  information  of  the  death  of 
Edwards  as  to  accept  that  as  sufficient  notice,  and  to  constitute  him 
their  agent  for  the  purpose  of  receiving  the  proofs  of  death.  Phil- 
lips went  to  the  office  of  the  company  in  Hartford.  He  there  gave 
the  information  of  the  death  of  Edwards  to  the  company,  with  such 
particulars  as  were  then  known  in  regard  to  the  incidents  of  his 
death.  The  acting  officer  of  the  company,  the  man  who  in  his  own 
testimony  describes  himself  as  having  charge  of  claims  for  losses  by 
death,  then  furnished  him  with,  the  requisite  blanks  for  the  further 
proof  required  by  formal  affidavits  of  the  parties  The  officer  knew 
that  Phillips  was  treated  by  the  insured  as  the  agent  of  the  company 
for  giving  this  notice,  he  accepted  that  notice,  he  acted  upon  it»  and 
he  intrusted  Phillips,  who  was  an  agent  of  the  company,  and  had 
been  so  for  ten  years  or  more,  with  the  forms  of  affidavits  necessary 
to  show  what  the  company  required  to  be  proved  in  order  to  justify 
them  in  paying  the  money  upon  the  policy.  Phillips  undertook  this 
business,  delivered  these  blank  affidavits,  and  stated  to  the  plaintifTs 
agent  that  they  were  to  be  returned  to  him  when  completed.  They 
were  so  returned  to  him,  but,  without  sending  them  to  the  company 
after  keeping  them  a  long  time  in  his  possession,  he  again  gave 
them  to  the  plaintiffs  agent,  with  the  declaration  that  they  were  im- 
perfect, and  suggested  further  proofs. 

Soon  after  this  they  were  returned  to  him,  though  it  is  not  stated 
whether  any  further  proofs  were  made  out  or  not,  and  he  then  for- 
warded them  to  the  company.  He  evidently  considered  himself  as  the 
agent  of  the  company  when  he  required  additional  proofs.  As  con- 
firmatory of  this,  the  evidence  shows  that  the  company  received  the 
proofs  without  objection  and  when,  some  time  afterwards,  a  brother 
of  the  plaintiff  made  an  inquiry  of  the  company  in  regard  to  them. 
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they  acknowledged  that  they  had  received  them  on  the  tenth  day  of 
February,  but  made  no  objection  that  it  was  too  late.  They  also  ac- 
knowledged the  receipt  of  '*  papers  in  the  case  of  Frank  Edward  "  in 
the  following  letter,  dated  February  9, 1883  : — 

E,  M.  PMllips,  Esq.f  Ag't,  Sauthhridge,  J|iws.— Dear  Sir  :  Your  letter  of  the 
seven  til  inst.,  with  papers  in  the  case  of  Frank  Edwards,  at  hand.  We  un- 
derstand a  chemical  analysis  of  his  stomach  was  made.  We  should  like  a  full 
report  of  the  analysis,  certified  to  by  the  chemist  who  made  it. 

Yours  truly,  Kodnet  Dennis,  Sec'y. 

In  this  there  was  no  hint  that  the  papers  were  received  too  late, 
or  that  no  sufficient  notice  had  been  given,  but  simply  the  expression 
of  a  desire  for  further  information  with  regard  to  the  actual  facts  of 
the  case,  which  would  have  been  useless  if  the  company  intended  to 
rely  upon  the  failure  to  give  this  notice  in  time.  Afterwards,  on 
March  10, 1883,  S.  K.  Edwards,-*'  for  Katy  L.  Edwards,"  the  plaintiff 
below,  wrote  to  the  company,  asking  for  the  date  of  proof  of  death 
of  Mr.  Frank  Edwards,  and  when  it  was  received  at  the  office.  To 
this  the  following  reply  was  made : — 

The  Tbatslebs  Insubance  Co.,  CiiAim  Depabtmekt, 
Habtfobd,  Ct.,  March  13,  IStSS. 
S.  K,  Edwards,  Soutkhridgef  3fa««.— Dbab  Sib  :  In  reply  to  yours  of  tenth  inst , 
would  say  that  we  received  a  letter  from  agent  Phillips,  dated  February  7th, 
1883,  wherein  he  writes :  <'  I  found  the  inclosed  upon  my  table  on  my  return 
home,  and  forward  the  same.''  The  inclosed  were  incomplete  proof  papers  re- 
lating to  the  death  of  Mr.  Frank  Edwards,  and  we  acknowledged  the  receipt 
of  same  February  9th,  asking  for  a  full  report  of  the  analysis  of  Edward's 
stomach,  the  report  to  be  certified  by  the  chemist  who  made  the  analysis. 
We  ha^e  no  further  intelligence  respecting  the  matter. 

Yours  truly,  Rodnet  Dennis,  Sec'y. 

On  March  20th,  S.  E.  Edwards,  on  behalf  of  his  sister,  again  wrote 
to  the  company  making  inquiry  if  February  9th  was  the  first  time 
they  had  the  proofs  of  the  death  of  Frank  Edwards,  to  which  the 
following  reply  was  made : — 

March  21,  1883. 

S,  K,  Edwards,  Esq.,  Southbridge,  Moss.—Deab,  Seb  :  Your  letter  of  the  twen- 
tieth inst.  is  at  hand.  We  received  the  incomplete  proofs  of  death,  to  which 
we  alluded  in  our  letter  of  thirteenth  inst.,  on  the  tenth  of  February  for  the 
first  and  only  time.    We  haye  only  received  them  once- 

Yours  truly,  Ropnst  Dennis,  Seo'y. 

During  all  the  correspondence  which  passed  upon  this  subject  Mr. 
Dennis,  the  officer  of  the  company,  nowhere  intimates  that  these 
proofs  came  too  late,  or  that  they  were  rejected  by  the  company,  but 
the  only  complaint  made  was  that  he  had  not  received  the  chemical 
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analysis  of  the  contents  of  the  stomach.  Under  all  the  circumstances 
of  this  case,  we  are  of  opinion  that  the  company  treated  Phillips  as 
their  agent  for  the  purpose  of  the  early  notice  of  the  death  of  Ed- 
wards, and  also  of  the  receipt  of  the  final  proofs  thereof  and  that  it 
is  too  late  for  them  now  to  undertake  to  defeat  this  action  upon  the 
ground  that  he  was  not  their  agent  for  any  of  these  purpose&  *  We 
do  not  deem  it  necessary  to  go  into  a  critical  examination  of  the  au- 
thorities upon  the  question  so  often  raised  of  the  powers  of  agents 
of  this  class.  We  simply  hold  that  whether  upon  the  face  of  the  pol- 
icy, and  the  receipt  with  its  indorsements,  taken  alone,  Phillips  can 
be  held  to  have  been  the  agent  of  the  company  to  whom  the  notices 
in  question  could  be  properly  delivered  or  not,  that  the  action  of 
the  company  upon  Phillip's  communications  to  its  secretary  at  Hart- 
ford of  the  information  of  the  death  of  Edwards,  and  its  deliveiy  to 
him  of  the  blank  affidavits  and  forms  which  it  required  to  be  filled 
up,  together  with  the  subsequent  correspondence,  show  condusiyely 
that  the  company  considered  Phillips  as  its  agent  throughout  the 
transaction  with  regard  to  these  notices,  and  it  is  therefore  boimd 
by  what  he  did.    The  judgment  of  the  circuit  court  is  affirmed. 
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SDPREME  COURT  OF  TEXAS. 


PKECE 

vs. 

SUPREME  LODGE  KNIGHTS  OP  HONOR  bt  al.* 

A  n^ember  of  a  beneTolent  order  assigned  his  certificate  payable  to  his  wife 
and  children,  with  the  consent  of  the  society,  to  a  cousin  liying  with  him 
and  dependent  on  him  for  employment  and  support.  The  latter  paid  up 
dues  in  arrears  and  the  subsequent  dues  according  to  the  agreement  on 
which  the  assignment  was  made.  The  laws  of  the  society  allowed  a  mem- 
ber to  make  any  party  a  beneficiary. 

Heldf  That  the  agreement  for  the  assignment  was  a  wagering  contract  and 
that  the  assignee  had  no  insurable  interest  that  would  support  it. 

Beld,  That  the  certificate  was  payable  to  the  original  beneficiaries  named 
therein. 

T.  J.  Gibson  and  Bubbow  &  Kikcsaid, /or  AppeUanL 
Cobb  &  Pabbab  and  Hebbing  &  K£LLE7,/or  Appellees. 

Willie,  C.  J. 
This  suit  was  brought  by  H.  K  Price  to  recover  the  amount  al- 
leged to  be  due  him  on  a  benefit-certificate  issued  by  the  supreme 
lodge  of  the  Elnights  of  Honor  to  Thomas  C.  Harper,  who  had  died 
a  member  of  the  order.  The  other  defendants  were  sued  with  the 
lodge  because  they  were  the  beneficiaries  named  in  the  certificate, 
and  set  up  a  claim  to  the  amount  due  upon  it,  in  opposition  to  the 
plaintiff  The  lodge  made  no  defense  to  the  action  other  than  to  ask 
the  court  to  determine  to  whom  the  benefit  money  should  be  paid, 
and  ofibring  to  pay  it  to  the  parties  found  by  the  court  to  be  entitled 
to  receive  the  money.  • 

*  Dedaion  rendered,  ]f»y  81, 1887. 
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The  original  petition  alleged  that  the  lodge  was  engaged  in  a  mu- 
tual aid  and  life  insurance  business,  and  that  Harper,  by  becoming  a 
member,  had  his  life  insured  to  the  amount  of  $2,000,  payable  to  the 
beneficiaries  named  by  him.  ^  ^he  beneficiaries  named  in  the  certifi- 
cate were  the  defendants,  who  were  the  wife  and  children  of  Har- 
per. The  petition  further  alleged  that  it  was  necessary  for  Harper 
to  pay  certain  dues  to  the  lodge,  from  time  to  time,  to  entitle  him 
to  a  good  standing  in  the  order,  and  his  beneficiaries  to  the  insur- 
ance money,  in  case  of  his  death;  that  Harper  paid  these  charges  for 
a  while,  but  afterwards  became  so  far  in  arrears  that  his  member- 
ship was  subject  to  suspension,  and  was  about  to  be  suspended,  and 
his  benefit-certificate  forfeited;  that  Harper  applied  to  plaintiff  and 
offered  that  if  the  plaintiff  would  pay  his  arrearages,  and  continue  to 
pay  his  lodge  dues  and  assessments,  he.  Harper,  would  transfer  to 
him  his  benefit-certificate.  To  this  the  plaintiff  assented,  and  with 
the  consent  of  the  lodge,  paid  up  all  Harper's  arrearages,  and  kept 
the  certificate  alive  up  to  the  date  of  Harper's  death,  by  the  payment 
of  all  dues  and  assessments  for  which  he  was  liable  as  a  member  of 
the  order.  The  appellant  complied  with  his  contract  by  making  the 
payments  as  agreed,  and  kept  the  certificate  alive  down  to  the  death 
of  Harper.  The  latter  was  ready  to  make  the  transfer,  and  the  lodge 
was  ready  to  change  the  certificate,  so  as  to  make  it  inure  to  the  benefit 
of  the  plaintiff;  but  the  certificate  could  not  be  found,  and  was  not 
found  till  after  Harper's  death.  The  dues  were  received  by  the  lodge 
from  Price,  and  he  was  recognized  by  it  as  the  owner  of  the  certificate. 
It  was  further  alleged  that  the  constitution  and  laws  of  the  order  al- 
lowed a  member  to  make  any  person  he  might  choose  the  benefi- 
ciary of  his  certificate,  whether  he  held  an  insurable  interest  in  the 
life  of  the  member  or  not;  and  that  it  so  contracted  in  the  present 
instance.  The  plaintiff  alleged  that  he  held  an  insurable  interest  in 
the  life  of  Harper  as  they  were  cousins,  and  plaintiff  was  a  member 
of  Harper's  family,  and  in  his  employment,  and  dependent  on  him 
for  employment  and  support 

General  and  special  demurrers  were  filed  to  the  plaintiff's  pleading 
by  the  defendants  other  than  the  lodge,  and  these  were  sustained 
by  the  court  below,  and  the  plaintiff  refused  to  amend.  The  oaosa 
was  not  dismissed;  bu,t,  it  having  been  agreed  that  the  plaintiff  had 
paid  to  the  lodge  $17.75  in  dues,  arrearages,  and  mortuary  waaeea^ 
ments  in  behalf  of  Harper,  judgment  was  rendered  for  the  plaintiff^ 
for  that  amount,  and  for  the  defendants  for  the  balance  of  the  $2,000, 
less  the  costs,  etc.    From  that  judgment  this  appeal  is  taken. 
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The  judge  below  placed  in  writing  Mb  condaaions  of  law  apon  the 
demurrer,  and  these  show  that  he  held,  among  other  things,  that  the 
agreement  between  Price  and  Harx>er  was  a  wagering  contract,  and 
that  it  could  not  be  enforced  as  against  the  lodge  or  the  other  de- 
fendants. In  our  view  of  this  case,  this  ruling  is  all  that  need  be 
considered  in  determining  the  appeal.  It  is  too  clear  for  argument 
that  Price  had  no  such  interest  in  the  life  of  Harper  as  entitled  him 
to  insure  it  for  his  own  benefit  Indeed  it  is  not  claimed  here  that 
the  fact  that  they  were  cousins,  and  Price  an  adult  male  member  of 
Harper's  family,  and  dependent  on  him  for  employment  and  support, 
gave  him  such  interest  as  would  support  a  life  policy  for  his  own 
benefit  But  the  appellant  did  not  procure  a  policy  on  the  life  of 
Harper,  but  was  the  assignee  of  one  which  had  been  previously  is- 
sued to  Harper  himself  by  the  Knights  of  Honor.  The  considera- 
tion which  he  gave  for  the  assignment  was  the  payment  of  the  money 
which  was  owing  or  might  become  due  from  Harper  to  the  lodge  in 
order  to  keep  alive  the  certificate  it  had  issued  to  him.  The  ques- 
tion, then,  is,  can  a  party,  having  no  insurable  interest  in  the  life  of 
another,  receive  an  assignment  of  a  policy  of  insurance  issued  upon 
the  life  of  the  latter,  upon  an  agreement  merely  to  pay  the  pre- 
miums or  assessments  necessary  to  keep  the  policy  in  force  ?  This 
question  has  met  with  different  answers  from  different  courts  of  the 
United  States.  In  our  own  State,  no  occasion  for  its  determination 
has  heretofore  arisen. 

It  is  almost  universally  conceded  that  policies  procured  by  per- 
sons having  no  interest  in  the  life  of  the  insured  are  void  at  common 
law,  as  against  public  policy.  The  poUcy-holder  has  nothing  to  lose 
for  which  he  can  claim  indemnity;  on  the  contrary,  his  interest  is  in 
the  early  death  of  the  insured.  When  that  occurs  he  ceases  to  pay 
premiums,  and  receives  the  amount  of  the  pohcy.  This  creates  a 
temptation  to  destroy  human  life,  and  the  common  law  forbids  the 
contract  These  are  the  grounds  upon  which  ^9uch  policies  are  held 
to  be  void.  Are  they  appHcable  to  a  case  where  the  policy  is  first 
taken  out  by  the  person  whose  life  is  insured,  and  then  transferred 
by  him  to  one  who  had  no  interest  in  his  life  ?  It  is  pretty  generally 
held  that  if  a  person  effects  insurance  upon  his  own  life,  and,  in  per- 
suance  of  a  previous  agreement,  immediately,  and  without  consid- 
eration, transfers  the  poUcy  to  one  who  has  no  interest  in  his  life, 
but  who  agrees  to  pay  the  premiums  upon  the  policy,  it  will  be  void : 
Swick  vs.  Insurance  Co.,  2  DilL,  160;  Stevens  vs.  Warren,  101  Mass., 
564;  Mowry  vs.  Insurance  Co.,  9  B.  L,  346;  and  it  has  been  held  by 
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the  supreme  court  of  the  United  States  that  a  transfer  would  not  be 
enforced,  under  such  circumstances,  though  the  insured  were  in- 
debted to  the  assignee  in  a  small  sum  disproportionate  to  the  amount 
of  insurance  on  his  life;  but  the  policy  would  be  deemed  security  for 
the  debt,  and  such  advances  as  might  afterwards  be  made  on  ac- 
count of  it:    Cammack  vs.  Lewis,  15  WalL,  643. 

Is  there  such  difference  between  the  principles  upon  which  these 
decisions  rest,  and  those  applicable  to  the  sale  of  a  policy  already 
procured  to  an  assignee  having  no  interest  in  the  assured,  as  to 
make  the  latter  lawful,  while  a  policy  procured  without  interest,  and 
an  assignment  in  pursuance  of  a  previous  agreement,  are  held  in- 
valid? The  supreme  court  of  the  United  States,  in  ths  case  of  War- 
nock  vs.  Davis,  104  U.  S.,  775,  says  that  it  cannot  see  any  such  dif- 
ference; and,  proceeding  upon  this  view,  many  of  the  State  courts 
have  held  such  assignments  void,  or  treated  the  assigned  policies  as 
mere  securities  for  the  moneys  actually  advanced  by  the  assignee: 
Insurance  Co.  vs.  Hazzard,  41  Ind.,  116;  Insurance  Co.  vs.  Sefton,  53 
Ind.,  380;  Insurance  Co.  vs.  Sturges,  18  Kan.,  93;  Gilbert  vs.  Moose, 
104  Pa.  St,  74;  Basye  vs.  Adams,  81  Ey.,  368.  This,  too,  is  the 
conclusion  to  which  many  eminent  text-writers  have  arrived.  May, 
Ins.,  §  398;  Greenh.  Pub.  Pol.,  288. 

On  the  contrary,  the  courts  of  several  States  have  held  such  as- 
signments valid,  though  the  assignee  could  not  have  taken  out  for 
his  own  benefit  an  original  policy  upon  the  life  of  the  assignor: 
Clark  vs.  Allen,  11  R  L,  439;  Marcus  vs.  Insurance  Co.,  68  N.  T.,. 
625;  Clark  vs.  Durand,  12  Wis.,  223;  Insurance  Co.,  v&  Allen,  138 
Mass.,  24  We  think  those  decisions  which  hold  these  assignments 
invalid  are  based  upon  the  more  satisfactory  reasoning.  When  the 
policy  is  transferred  it  becomes  the  property  of  the  assignee.  He  is 
subject  to  all  the  obligations  imposed  by  it^  and  entitled  to  all  its 
benefita  He  becomes  the  holder  of  a  policy  upon  the  life  of  a  per- 
son whose  early  death  will  bring  him  pecuniary  advantage.  The 
temptation  to  bring  about  this  death  presents  itself  as  strongly 
to  him  as  to  a  party  who  originally  effects  insurance  for  his  own 
benefit  upon  the  life  of  another.  Public  policy  removes  the  tempta- 
tion to  take  human  life,  and  it  cannot  matter  how  that  temptation  is 
brought  about  If,  by  reason  of  a  contract  between  two  persons,  the 
one  is  tempted  by  pecuniary  interest  to  destroy  the  other,  the  form 
of  the  contract  is  of  no  importance  in  testing  its  invalidity.  The  law 
looks  to  the  substance  of  the  matter, — ^the  relation  which  the  parties 
will  bear  to  each  other  after  the  contract  is  executed;  and,  if  its  nat- 
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ural  effect  is  to  encourage  crime,  it  will  be  avoided,  no  matter  in 
what  shape  it  may  be  presented.  Those  courts  holding  a  contrary 
Tiew  say  that  a  policy  of  insurance  is  a  chose  in  action,  and  the 
owner  mi^y  dispose  of  it  as  he  pleases.  But,  when  it  is  asserted  that 
the  owner  of  property  may  dispose  of  it  at  his  pleasure,  the  asser- 
tion must  be  taken  with  the  qualification  that  he  does  not  thereby 
violate  any  provision  of  law,  or  contravene  pilblic  policy. 

It  is  further  said  that,  because  a  contract  is  speculation,  though 
human  life  be  the  subject  of  the  speculation,  it  is  not  necessarily  in- 
valid; for  instance,  it  is  not  unlawful  to  transfer  an  annuity,  or  an 
estate  in  remainder  after  a  life-estate.  If  this  reasoning  be  good,  it 
would  validate  a  policy  taken 'by  one  having  no  interest  in  the  life 
insured,  as  well  as  an  assignment  of  a  policy  to  such  a  person,  for  it 
is  not  unlawful  to  grant  or  create  an  annuity,  or  an  estate  in  remain- 
der after  a  life-estate,  any  more  than  it  is  to  transfer  one  of  these 
after  it  is  created.  Yet  wager  policies  are  almost  universally  held 
void,  while  annuities  are  sustained.  Why  this  should  be  it  is  not 
necessary  to  discuss.  It  is  sufficient  that  no  analogy  drawn  from 
annuities  or  life-estates  can  be  used  to  uphold  pohcies  procured  in 
violation  of  public  poUcy,  and  hence  no  such  analogy  of  this  kind 
can  sustain  an  assignment  of  the  same  character.  The  case  before 
us  is,  if  possible,  stronger  than  any  to  which  we  have  referred.  Here 
there  was  a  bare  verbal  agreement  between  Harx>er  and  the  appel- 
lant that  the  latter  should  pay  the  dues  and  assessments — ^in  other 
words,  the  premiums— due  and  to  fall  due  upon  the  former's  life  pol- 
icy, in  consideration  of  receiving  at  Harper's  death  the  money  due 
on  the  policy.  It  was  but  little  better,  if  anything,  than  a  parol  gift 
of  the  certificate,  by  which  the  assignee  was  subrogated  to  all  the 
rights  of  the  assignor  in  the  certificate.  In  fact,  it  was  no  more 
than  an  agreement  to  convey,  which  was  never  executed.  While 
such  an  agreement  might  be  enforced  in  a  court  of  equity  when 
made  for  a  valuable  consideration  and  a  lawful  purpose,  it  would 
have  but  little  standing  in  such  court  if  made  for  the  purpose  of  giv- 
ing the  assignee  an  interest  in  the  death  of  tlie  assured.  It  is  of  no 
importance  that  the  rules  of  the  Knights  of  Honor  permitted  bene- 
fit-certificates to  be  transferred  to  persons  having  no  insurable  in- 
terest in  the  life  of  the  member,  and  that  it  consented  to  the  as- 
signment made  in  this  case.  No  action  of  the  lodge  could  change 
public  policy,  or  make  a  contract  vaUd  which  the  interests  of  society 
demanded  should  not  be  enforced.  It  certainly  could  make  no 
agreement  violative  of  law  by  which  the  rights  of  third  parties  could 
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be  injuriously  affected.  This  is  not  a  question  between  the  appel- 
lant and  the  lodge,  but  between  him  uid  parties  who  are  entitled  to 
the  insurance  money,  if  the  assignment  is  void.  The  assignment  did 
not  vitiate  the  policy,  but  was  itself  of  no  effect,  and  left  the  insur- 
ance money  payable  to  the  parties  originally  designated  in  the  certifi- 
cate. From  these  vi^ws  our  conclusion  is  that  the  transfer  having 
been  made  to  one  having  no  interest  in  the  life  of  Thomas  C.  Har- 
per, and  upon  no  other  consideration  than  the  payment  of  pre- 
miums by  the  transferee,  was  void,  as  against  public  policy,  and  the 
insurance  money  was  payable  to  the  original  beneficiaries  of  the 
certificate.  The  court  did  not  err  in  sustaining  the  special  demurrer 
which  reached  this  point  There  is  no  objection  made  here  to  the 
judgment  so  far  as  it  is  allowed  the  plaintiff  below  to  recover  the 
money  advanced  by  him  in  the  payment  of  premiums,  and  his  right 
to  this  need  not  be  considered. 
There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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SUPEEME  COUET  OP  KANSAS. 


KANSAS  PROTECTIVE  UNIONS 
vs. 

WHITT   BT   AL.* 

After  the  death  of  a  person  holding  a  policy  of  insurance,  and  the  insurance 
company  is  notified  of  his  death  by  the  beneftoiary  named  in  said  policy, 
and  the  company  refuses  to  pay  upon  the  grounds  that  deceased  was  not  a 
member  of  the  company,  and  that  the  pnlicT  had  been  canceled  for  non- 
payment of  a  note  given  for  membership-fee,  held,  that  no  formal  proof  was 
necessary,  and  that  by  denying  all  liability  the  company  waived  proof  of 
death. 

Where  a  policy  contains  no  express  stipulation  that  the  failure  to  pay  a  note 
given  for  membership  when  due  would  render  the  policy  void,  and  aiter  a 
note  so  given  becomes  due  the  time  of  payment  is  extended  by  the  com- 
pany, and  death  occurs  before  this  time  of  payment  runs  oat,  held,  that  no 
forfeiture  of  the  certificate  of  membership  can  be  declared  for  non-payment 
of  the  note  when  first  due. 

Where  a  policy  contains  an  undertaking  on  the  part  of  the  insurance  company 
to  pay  the  beneficiary  therein  named  $2,000  upon  the  death  of  the  insure^ 
and  not  to  exceed  75  per  cent  of  the  assessments  collected,  the  beneficiary 
mav  recover  on  said  policy  without  proving  demand  on  the  company  to 
make  assessments,  or  showing  that  assessments  have  been  made,  or,  if 
made,  the  amount  collected  thereon. 

FosTEB  &  Hatwabd,  foT  Plovniiff  %n  Error, 

O.  C.  CowGiLL  and  E  A  Austin,  for  Defendants  in  Error, 

Olooston,  C. 
The  policy,  the  foundation  of  this  controversy,  contains  the  fol- 
lowing undertaking  on  the  part  of  the  company:  "  The  said  union 
does  hereby  promise  and  agree  to  pay  *  *  *  the  sum  of  two 
thousand  dollars  to  EUen  Whitt  (wife),  or  her  executors,  adminis- 
trators, or  assigns,  within  sixty  days  from  the  close  of  the  quarter 

*  Dooisloii  nndwtd,  Jime  11, 18S7 Syllabni  by  Ologiton,  0. 
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in  which  satisfactory  proofs  of  the  death  during  the  continuance  of 
this  certificate  of  the  above-named  member  are  received.  It  is  pro- 
vided, however,  that  the  sum  thus  to  be  paid  is  conditioned  upon 
assessments  made  therefor,  and  shrill  in  no  case  exceed  75  per  centum 
of  the  amount  received  thereon."  The  xK>hcy  also  contains  some 
twelve  conditions,  but  two  of  which  are  brought  into  question  in  this 
action,  and  are  as  follows:  "  That  the  annual  dues  and  assessments, 
and  any  note  given  for  any  indebtedness  to  the  union,  shall  be  paid 
on  or  before  the  day  on  which  they  became  due."  "  That  if  the 
certificate  becomes  a  d^dm  before  the  sum  of  ten  dollars  for  each 
one  thousand  dollars  of  indemnity  named  shall  have  been  received 
from  payments  made  thereon  for  benefit  of  the  reserve-fund  of  this 
union,  the  right  is  reserved  by  this  union  to  deduct  such  deficiency 
from  the  amount  due  the  beneficiary  under  this  certificate." 

The  plaintiff  in  error  contends  that  it  is  not  liable  on  this  policy — 
First,  because  no  proof  of  death  was  furnished  by  the  defendants, 
as  required  by  the  conditions  of  the  x>o^<^y9  second,  that  the  cer- 
tificate of  membership  was  canceled  for  non-payment  of  note  given 
for  membership-fee  at  its  maturity;  third,  the  court  erred  in 
refusing  to  allow  the  plaintiff  to  prove  by  their  secretary  that  one 
Doyle  was  not  their  general  agent;  fourth,  defendants  in  error 
failed  to  show  that  assessments  had  been  made,  and  whether  col- 
lected or  paid  in;  fifth,  the  judgment  was  too  large  by  $20.  These 
five  assignments  are  all  the  errors  claimed  and  discussed  in  the 
plaintiff's  brief,  and  we  will  take  them  up  in  the  order  presented. 
.  The  evidence  established  the  following  facts:  At  the  time  Andrew 
Whitt  became  a  member  of  the  Kansas  Protective  Union  the  fee  of 
membership  was  eight  dollars;  that  in  payment  of  that  sum  he  gave 
his  note,  due  August  30,  1884,  and  dfter  the  note  became  due  he 
wrote  to  the  company  for  an  extension,  which  was  granted,  until 
November  1,  1884;  that  on  October  26th  he  died,  and  October 
30th  his  son,  one  of  the  defendants  in  errof,  wrote  to  the  secretary, 
inclosing  eight  dollars,  and  signed  his  father's  name,  to  the  letter; 
that  immediately  after  the  death  of  Andrew  Whitt  the  beneficiary  in 
the  policy  informed  one  Doyle,  who  was  the  general  agent  of  the 
defendant,  living  in  Sterling,  Bice  County,  of  such  death,  and 
requested  him  to  inform  his  company,  which  he  did  by  letter  on 
November  4th,  and  in  reply  thereto  he  was  informed  by  the  company 
that  Whitt  was  not  a  member  of  their  company,  his  certificate  of 
membership  having  been  canceled  for  non-payment  of  note  given  in 
payment  for  membership-fee,  and   that  they  were-  not  liable  and 
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would  pay  nothing;  that  it  was  the  role  and  custom  of  the  company, 
upon  being  notified  of  the  death  of  one  of  its  members,  to  at  once 
forward  the  proper  blanks  on  which  to  make  proof  of  death,  as  re- 
quired by  their  rules.  No  such  blanks  were  furnished  to  the  bene- 
ficiaries, and  no  proof  of  death  was  made. 

Under  this  eyidence  we  think  no  proof  was  required  of  the  bene- 
ficiaries of  the  death  of  Whitt.  The  union  had  disclaimed  their 
liability,  and  insisted  that  the  certificate  of  membership  had  been 
canceled,  and  for  that  reason  they  sent  no  blanks  for  proof  of  death. 
Had  they  simply  refused  to  pay  because  no  proof  of  death  had  been 
made,  then  that  objection  would  have  been  good;  but,  as  the  union 
disclaimed  on  other  grounds,  they  must  rely  upon  the  objection 
then  made. 

The  court  instructed  the  jury  that  the  denying  of  the  liability  on 
the  part  of  the  union  to  pay  the  loss  was  a  waiver  by  the  company 
of  its  right  to  demand  the  proper  proof  of  death,  and  we  think  the 
authorities  fully  sustain  this  rule  laid  down  in  the  charge  upon  this 
point:  In  Norwich  &  N.  Y.  Transp.  Co.  va  Western  Mass.  Ins.  Co. 
(34  Conn.,  561)  the  court  held  that  presentation  of  proof,  under  such 
circumstances,  was  of  no  importance  to  either  party,  as  the  law  rarely* 
if  ever,  requires  the  observance  of  an  idle  formality,  especially  after 
the  parties  for  whose  benefit  the  original  stipulation  was  made  had 
rendered  conformity  thereto  unnecessary  and  practically  superfluous. 
See,  also,  McBride  vs.  Republic  Fire  Ins.  Co.,  30  Wis.,  562;  Insur- 
ance Co.  vs.  O'Connor,  29  Mich.,  241;  Aurora  Fire  &  M.  Ins.  Co.  vs. 
Kranich,  36  Mich.,  289;  Donahue  vs.  Insurance  Co.,  56  Vt,  382. 

2.  Was  the  policy  forfeited  by  the  non-payment  of  the  note  ?  We 
think  not.  In  the  first  place,  there  is  no  clause  in  the  certificate  that 
by  reason  of  non-payment  the  certificate  shall  become  void.  Of  the 
twelve  conditions  thereto,  two  or  more  contain  the  provision  pro- 
viding for  a  forfeiture  upon  non-compliance,  and  rendering  the  cer- 
tificate void.  This  certificate  was  prepared  by  the  company,  and  its 
construction  must  be  considered  strictly  against  them.  If  they 
desired  to  render  the  policy  void  by  reason  of  non-payment,  they 
ought  to  have  provided  for  that  forfeiture.  But  outside  of  this,  after 
the  note  became  due,  Whitt  requested  their  agent  Doyle  to  vn*ite  to 
the  company,  and  have  the  time  of  payment  extended  to  Novem- 
ber 1st,  and  in  reply  the  company  wrote '  that  no  suit  wouli  be 
brought  upon  the  note  until  after  November  Isi  Now,  the  request 
must  govern  in  this  case,  and  it  can  make  but  httle  difference  in 
what  language  the  reply  was  couched.    It  wfis  enough,  whatevei 
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was  said,  to  say,  in  conclading  their  letter,  *'  as  requested."  "  As 
requested  "  meant  that  the  time  would  be  extended,  and  that  no 
suit  would  be  brought  until  after  November  1st  This  was  practi- 
cally extending  the  time  of  payment,  and  nothing  was  due  on  that 
note  at  Whitt's  death.  On  October  30th  young  Wiiitt  sent  the 
money  due  on  the  note.  This  is  not  denied  or  disputed;  but 
coimsel  for  plaintiff  in  error  insists  that  because  young  Whitt  signed 
his  dead  father's  name  to  the  letter,  that  it  was  a  payment  after 
Whitt's  death.  What  difference  could  it  make  to  the  union?  The 
payment  of  the  money  was  all  they  had  a  right  to  demand.  It  was 
paid  before  due.  Can  they  complain  because  the  boy  thought  he 
had  to  send  the  money  in  the  name  of  his  dead  father?  And  if 
they  did  not  consider  this  a  payment,  why  retain  the  money?  They 
cannot  be  heard  to  say,  after  receivimg  and  keeping  the  money,  that 
it  was  no  payment  on  the  note,  because  of  Whitt's  death. 

3.  The  court  committed  no  error  in  refusing  to  let  the  secretary 
testify  as  to  whether  Doyle  was  the  general  agent  of  the  union.  The 
plaintiff's  petition  alleged  such  agency,  and  the  allegation  was  not 
denied  under  oath  by  the  defendant's  answer,  and  therefore  ad- 
mitted. Even  the  copy  of  the  certificate  attached  to  the  petition, 
and  made  a  part  of  it,  bore  the  indorsement,  ''  A.  P.  H.  Doyle,  Gen- 
eral Agent;"  and,  if  the  evidence  had  been  competent,  the  error  in 
excluding  it  was  immaterial,  for  what  was  done  by  Doyle  would 
have  been  just  as  binding  upon  the  union  if  performed  by  a  stranger. 
What  he  did  was  done  at  the  request  of  the  Whitts,  as  their  agents 
and  not  as  the  agent  of  the  union. 

4.  Plaintiff  also  insists  that  there  was  a  failure  of  proof  to  show 
that  the  assessments  had  been  made  or  collected,  and  the  amount,  if 
collected.  There  was  no  necessity,  we  think,  for  such  prool  The 
undertaking  on  the  part  of  the  union  was  to  pay  the  beneficiary  of 
Whitt,  after  his  dea^,  $2,000^,  but  not  to  exceed  75  per  cent  of  the 
amount  of  the  assessments,  if  the  amount  exceeded  $2,000.  The 
piaintiff  in  error  had  charge  of  these  assessments,  and  they  knew  if 
such  sum  would  be  realized  from  the  assessments.  The  burden  of 
proof  would  be  upon  the  company  to  show  the  amount  realized  or 
collected,  and  not  upon  the  plaintiffi9.  They  made  no  complaint  to 
the  beneficiary  about  the  amount  due.  They  were  not  going  to  pay 
anything;  denied  all  hability,  not  because  the  assessments  had  not 
been  made  or  paid,' but  because  they  claimed  that  Whitfs  certificate 
bad  been  canceled  by  non-payment.  Fair  dealing  on  the  part  of  the 
company  would  require  that  it  make  a  statement  to  the  beneficiaries 
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of  its  reasons  for  non-payment.  It  had  no  right  to  pretend  and 
give,  as  an  excuse  for  non-payment,  one  reason  before  the  suit»  and 
now  another. 

5.  And,  lastly,  the  plaintiff  in  error  insists  that,  if  they  are  liable 
under  this  certificate,  the  judgment  rendered  was  for  $20  too  much; 
but  it  seisms  from  the  record  that  this  objection  was  made  for  the 
first  time  in  this  court  The  certificate  itself  shows  that  the  com- 
pany had  a  right  to  retain  or  deduct  $10  from  each  $1,000,  but  it  is 
nowhere  shown  that  they  made  claim  to  this  right  The  union 
reserred  the  right  to  make  this  deduction,  but,  like  any  other  right, 
they  might  waive  it  Had  they  suggested  this  right,  and  made  their 
daim  to  thp  court,  that  amount  would  have  been  deducted  from 
the  judgment;  but  they  made  no  such  request  or  claim,  and  they 
are  estopped  from  claiming  it  here. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
Aflirmed. 

By  the  Cdurt    It  is  so  ordered;  all  the  justices  concurring. 
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SUPREME  COURT  OF   TEXAS. 


BWENSON  ET  AL. 

SUN  FIEE  OFFICE.*] 

A  fire  policy  was  assigned  with  consent  of  the  company  to  B  and  snbseqnently 
witbont  notice  to  B  or  the  company  the  property  was  conveyed  to  C  in 
violation  of  the  policy. 

Hdd,  That  the  policy  was  void  as  to  the  assignee  as  well  as  the  original  in- 
sured and  the  case  is  not  affected  by  an  act  permitting  the  assignee  of  & 
non-negotiable  Instrument  to  sne  in  his  own  name  subject  to  every  defense 
as  if  in  the  hands  of  the  assignor. 

Sayles  &  Sayles  and  G.  A.  Kibkland, /or  AppdlanL 

Shephasd  &  Miller,  for  Appellee, 

Willie,  C.  J. 

Joseph  Strickland  effected  with  the  appellee  an  insurance  upon  his 
dwelling-house,  and  received  a  policy  which,  among  other  condi- 
tions, contained  one  to  the  effect  that,  if  any  change  took  place  in 
the  title  to  the  property  by  sale,  transfer,  or  conveyance,  without 
the  consent  of  the  company  indorsed  upon  the  policy,  the  policy 
fthould  become  void.  Subsequently,  with  the  proper  consent  of  the 
appellee,  Strickland  assigned  and  delivered  the  policy  to  the  appel- 
lants as  additional  and  collateral  security  for  a  debt  due  them  from  him, 
which  was  already  secured  by  a  deed  of  trust  upon  the  house  insured 
and  the  lots  upon  which  it  was  situated.  This  deed  of  tiiist  was  in  full 
force  and  effect  when  this  suit  was  commenced.  At  a  still  later  date,. 
Strickland  executed  and  delivered  to  Elizabeth  Strickland  a  warranty- 
deed  to  the  premises,  and  thereafter  controlled  and  collected  the 

*DecisiOD  rendered.  June  10, 1887. 
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rents  upon  the  property  as  the  agent  of  said  Eli2sabeth.  Neither 
the  appellee  nor  the  appellants  had  notice  of  the  sale  of  the  prop* 
erty  until  after  the  house  was  consumed  by  fire.  This  suit  was 
brought  by  the  mortgagees  to  recover  the  insurance  money,  and 
the  defense  was  that  the  conditions  of  the  policy  were  violated  on 
the  part  of  the  mortgagor  by  his  conveyance  to  Elizabeth  Strick- 
land without  the  consent  of  the  company.  The  court  below  sus- 
tained the  defense,  and  gave  judgment  for  the  company,  and  from 
this  judgment  the  plaintiffs  bdow  prosecute  this  appeal. 

It  is  not  disputed  by  the  appellants  that  the  conveyance  to  Eliza 
beth  Strickland  was  in  violation  of  the  terms  of  the  policy,  and 
would  have  avoided  it  had  there  been  no  assignment  to  the  appel- 
lants; but  it  is  contended  that,  after  the  assignment  was  made, 
no  violation  of  its  terms  on  the  part  of  the  assured  would  work  a 
forfeiture  as  against  the  assignees.  In  support  of  this  proposition  the 
following  part  of  a  section  found  in  May  on  Insurance  is  cited: 
"  Though  it  be  stipulated  that  the  poKcy  shall  be  void  by  alienation, 
this  must  be  held  to  mean  alienation  by  the  party  insured.  If  the 
original  insured,  by  the  consent  of  the  insurers,  assigns  the  policy^ 
and  the  assignees  agree  with  the  insurers  to  pay  all  assessments 
which  shall  thereafter  be  made  upon  the  policy,  £md  that  the  prop- 
erty insured  shall  remain  subject  to  the  same  hen  as  before,  the 
legal  effect  of  the  transaction  is  to  create  a  new,  substantial,  and 
distinct  contract  with  the  assignees.  It  is  substantially  the  same 
as  if  the  policy  had  been  issued  to  them.  An  alienation,  therefore, 
by  a  mortgagor  of  his  equity  of  redemption,  after  an  assignment  of 
the  policy,  under  the  circumstances  just  stated,  is  not  an  alienation 
by  the  assured,  but  rather  by  a  stranger,  over  whom  the  assignees 
have  no  control,  and  for  whose  acts  they  are  not  at  all  responsible, 
and  does  not  avoid  the  policy."    Section  276. 

Admitting,  for  the  purposes  of  the  present  appeal,  that  the  above 
is  an  accurate  statement  of  the  law  of  insurance  applicable  to  one 
holding  a  poUcy  by  transfer  as  collateral  security  for  a  debt  due  him 
by  the  insured,  we  cannot  see  that  it  is  pertinent  to  the  cause 
imder  decision.  Some  of  the  important  facts  upon  which  the  right 
of  an  assignee  to  recover  is  thus  made  to  depend  are  lacking  in  the 
present  case.  These  are  the  agreement  on  Ms  part  to  pay  all  assess- 
ments that  shall  thereafter  be  made  upon  the  poHcy,  and  the  further 
agreement  that  the  property  insured  shall  remain  subject  to  the  same 
lien  as  before.  The  authorities  that  sustain  the  above  proposition 
treat  these  particular  facts  as  changing  the  contract  created  by  the 
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policy  from  one  t>etwee]ith6  company  and  the  original  assured  to  one 
between  the  former  and  the  assignee  of  the  policy.  Not  only  so, 
but  they  hold  that  they  constitute  a  new  consideration  moving  from 
the  assignee  to  the  company,  and  for  this  reason,  the  terms  of  the 
original  contract  are  so  far  changed  as  to  make  the  assignee  the 
assured, — ^to  substitute  him  in  the  place  of  the  assignor  as  the  party 
who  is  to  perform  all  the  conditions  upon  which  the  continued  validity 
of  the  policy  is  to  depend.  The  assignee  is  in  fact  treated  as  if  he 
were  the  party  to  whom  the  policy  was  originally  issued,  entitled  to 
all  the  rights,  and  subject  to  all  the  duties,  pertaining  to  that  posi- 
tion. The  original  policy  forms  the  basis  of  the  new  contract,  by 
which  latter,  for  a  new  and  independent  consideration  moving  from 
the  assignee,  the  company  agrees  to  insure  his  interest,  and  these 
parties  thereupon  assume  towards  each  other  the  position  of  insurer 
and  insured:  Foster  vs.  Insurance  Co.,  2  Gray,  216.  It  may  be  that 
if  the  transfer  to  a  mortgagee  is  made  vnth  the  consent  of  the  in- 
surers, and  the  mortgagee  assumes  all  the  obligations  of  the  mort- 
gagor as  to  liens  and  payments  which  existed  between  the  mort- 
gagor and  the  company,  a  new  contract  is  created  with  which 
the  mortgagor  has  no  concern  and  which  no  conduct  of  his  can  affect 
That  is  not  the  question  we  are  called  ufxm  to  decide.  Here  there 
was  no  agreement  on  the  part  of  the  appellants  to  pay  the  premi- 
ums on  the  policy,  or  to  perform  any  of  the  obligations  originally 
assumed  by  Strickland.  The  mortgagees  gave  the  company  no  con- 
sideration for  its  agreement  to  pay  the  insurance  money  to  them  in 
case  it  became  due  under  the  poKcy.  The  policy  still  continued  as 
the  contract  between  the  original  parties.  The  only  effect  of  the 
assignment  was  to  direct  the  insurers  to  pay  the  money  in  case  of 
loss  to  the  mortgagees,  instead  of  the  insured.  The  terms  of  the 
contract  remained  the  same.  The  mortgagor  was  still  the  insured; 
and  the  policy  became  forfeited  in  case  its  conditions  were  violated 
by  him.  The  company,  neither  expressly  nor  impliedly,  waived  any 
of  these  conditions,  but  merely  consented  that,  in  case  they  were  all 
complied  with,  it  would  pay  the  money  to  the  mortgagees.  The 
liability  of  the  company  depended  upon  its  contract  with  Strickland; 
and  it  cannot  be  claimed  that,  without  consideration,  it  impliedly 
consented  to  any  modification  of  that  contract  by  merely  agreeing  to 
pay  the  insurance  money  to  another  person  designated  by  Strick- 
land to  receive  it.  Insurance  companies  are  held  rigidly  to  a  compli- 
ance with  their  contracts;  but  the  law  cannot  mi^e  contracts  for 
them*  different  from  those  into  which  they  have  entered. 
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The  decisions  sustaining  the  rule  as  announced  in  the  section 
quoted  above  were  made  in  cases  where  mutual  insurance  companies 
were  concerned.  It  would  seem  that  these  companies  require  mem- 
bers insuring  their  property  to  give  notes  for  the  premium  due  or  to 
become  due  upon  their  policies,  and  that  these  notes  are  liens  upon 
the  property  insured.  These  are  the  liens  referred  to  in  the  authori- 
ties cite4  by  the  appellanta  In  the  cases  supporting  the  citations 
from  May  on  Insurance,  the  assignees  either  assumed  the  payment 
of  these  notes  or  became  liable  therefor  by  adding  their  signatures 
to  those  of  the  assigsors;  and  the  lien  upon  the  property,  when  one 
existed  as  security  for  the  notes,  was  preserved  in  favor  of  the  com- 
pany. Foster  vs.  Equitable  Mut.  Fire  Ins.  Co.,  2  Gray,  216;  Bragg 
vs.  New  England  Mut  Fire  Ins.  Co.,  6  Fost.,  289;  Boynton  vs.  Clin- 
ton &  Essex  Mut.  Ins.  Co.,  16  Barb.,  254;  Fogg  vs.  Middlesex  Mut- 
Fire  Ins.  Co.,  10  Cush.,  337;  Francis  vs.  Butler  Mut.  Fire  Ins  Co.,  7 
R  L,  159. 

The  leading  decision  is  the  one  first  cited  from  Massachusetts;  and 
the  citation  from  May  is  substantially  in  the  language  of  this  decis- 
ion. But  the  supreme  court  of  Massachusetts,  in  the  subsequent 
case  of  Hale  vs.  Insurance  Co.  (6  Gray,  169),  a  case  in  which  no  new 
consideration  was  given  by  the  assignee,  held  that  the  latter  was 
afifected  by  all  subsequent  breaches  of  the  conditions  of  the  policy 
on  the  part  of  the  assignor.  Tliis  last  case  is  directly  in  point  with 
the  present;  the  others  are  not..  Some  of  the  earlier  decisions  in  New 
York  held  a  doctrine  in  accordance  with  that  contended  for  by  the  ap- 
pellants, and  one  or  more  other  States  followed  these  decisions;  but 
the  later  decisions  of  New  York  have  overruled  the  previous  cases  in 
that  State,  and  the  doctrine  that  an  assignment  with  no  new  con- 
sideration given  to  the  insured  by  the  assignee  operates  as  a  new 
contract  between  these  parties  is  now  almost  universally  repudiated. 
The  true  doctrine,  and  that  borne  out  by  numerous  decisions,  is  that 
announced  by  Mr.  Wood  in  his  work  on  Insurance,  §  342, viz. :  "By 
an  assignment  of  the  policy  with  the  consent  of  the  insurer,  the  com- 
pany is  not  regarded  as  yielding  any  of  its  rights  as  to  the  perform- 
ance by  the  assured  of  all  the  conditions  of  the  policy;  and  any  viola- 
tion by  the  assured  of  any  of  the  conditions  of  the  policy  in  fatal  to 
a  recovery  by  the  assignee."  See  authorities  cited  in  notes  2  and  3, 
p.  579,  and  note  1,  p.  580.  The  case  is,  of  course,  different  when  the 
premises  are  sold  and  the  policy  assigned.  The  above-recited  doc- 
trine is  decisive  of  the  present  case. 
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Articles  266  and  267  of  our  Bevised  Statutes  do  not  affect  the  ques- 
tion. This  is  not  merely  a  question  as  to  a  defense  arising  after  the 
transfer  of  the  instrument  The  policy  was  to  become  void  if  the 
property  was  conveyed  without  consent  of  the  insurers.  It  was  a 
condition,  compliance  with  which  was  absolutely  necessary  to  the 
right  of  recovery,  that  the  title  should  remain  in  the  assured  unless 
it  was  conveyed  with  consent  of  the  company.  An  assignment  of  a 
contract  does  not  relieve  either  of  the  original  parties  from  the  per- 
formance of  such  conditions.  If  one  gives  his  note  to  another,  pay- 
able on  condition  that  the  former  does  certain  work  and  labor  for  the 
maker,  an  assignment  of  the  note,  though  with  the  knowledge  of  the 
maker  could  not  make  the  latter  liable  for  the  money  if  the  work  was 
not  performed.  The  statute  protects  against  defenses  arising  be- 
tween the  assignor  and  the  maker  after  notice  of  the  transfer.  If  the 
rule  contended  for  by  the  appellant  be  correct,  any  obligee  of  an 
executory  contract  could  transfer  it  to  a  third  party,  and  force  the 
obligor  to  comply  with  his  promises,  though  the  obligee  had 
utterly  failed  to  perform  his,  by  merely  giving  to  the  former  notice 
of  the  assignment.  This  proposition  needs  no  further  refutation  than 
its  mere  statement 

We  think  the  judgment  below  was  correct^  and  it  is  affirmed. 
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UNITED  STATES  CIRCUIT  COURT. 

EASTERN  DISTRICT  OF  MISSOURI,  E.  D. 


FRY  % 

OHARTER  OAK  LIFE  INS.  CO.*) 

Xaws  Conn.,  1875,  pp.  12,  13,  6§  1,  2,  provide,  in  the  event  that  the  capital  of 
a  life-inBorance  company  oecomee  impaired,  it  shall  become  the  duty  of 
the  insuranoe  commissioner  to  proceed  against  the  company  to  annul  its 
charter,  and  to  wind  up  its  affairs.  The  scheme  of  liquidation  provided 
contemplates  the  audit  and  allowance  of  all  demands  against  the  corpora- 
tion, including  therein  the  reserve  due  on  all  outstanding  policies,  and  an 
equitable  applicatipn  of  all  the  corporate  assets  to  the  pi^yment  of  the 
demands  so  audited.  The  defendant,  a  mutual  insurance  company  of 
Connecticut,  having  become  insolvent,  the  insurance  commissioner,  on 
September  21, 1886,  began  proceedings  in  the  Supreme  Court  of  Errors  of 
Connecticut  to  annul  its  charter,  and  wind  up  its  affairs.  On  September 
2dth,  policy-holders  in  Missouri  conmienced  suits  bv  attachment  to  recover 
the  reserve  value  of  their  policies.  Held,  That  all  policy-holders  of  the 
company,  whether  residents  of  Connecticut  or  Missouri,  were  presumed  to 
know  the  terms  of  its  charter,  and  the  laws  regulating  its  existence,  and 
were  bound  thereby,  in  the  absence  of  special  provisions  for  the  benefit  of 
its  own  citizens  by  the  State  of  Missouri  when  the  defendant  was  licensed 
to  do  business  there ;  that,  as  the  fund  attached  was  not  deposited  for  the 
benefit  of  resident  policv-holders  in  Missouri,  they  can  claim  no  lien 
thereon;  and  that  the  plaintiff  must  be  remitted  to  his  share  in  the  equita- 
ble distribution  under  the  proceeding  previously  commenced  bv  the  State 
of  Connecticut,  through  its  insuranoe  commissioner,  on  behalf  of  all  the 
policy-holders  of  the  company. 

Oeo.  D.  Reynolds,  for  PlainHff* 
J.  S.  FuiJiEBTON,  for  DefendanL 

Thateb,  J. 
This  is  one  of  several  suits  by  attachment  pending  in  this  court, 
^brought  by  the  policy-holders  of  the  Charter  Oak  Life  Insurance 

*  Dedtion  rendered,  June  11, 1887.~Frozu  Ftd^eral  ReporUr, 
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Company  against  the  company,  to  recoyer  the  reserve  value  of  their 
respective  policies.  The  company  is  a  Connecticut  corporation.  It 
became  insolvent  on  or  prior  to  September  21, 1886,  and  on  thai 
day  the  insurance  commissioner  of  the  State  of  Connecticut  began 
proceedings  against  it  in  the  supreme  court  of  errors  of  that  State, 
to  arrest  the  further  transaction  of  business,  annul  its  charter,  and 
wind  up  its  afGedrs.  In  that  proceeding  receivers  of  all  the  cor- 
porate assets  were  appointed  on  September  22,  1886.  On  Septem- 
ber, 28, 1886,  this  suit  was  begun,  and  an  attachment  was  levied  on 
•certain  property  of  the  corporation  situated  in  MissourL  The 
suit  is  in  the  form  of  a  suit  at  law,  and  is  brought  upon  the  theory 
that,  when  a  life  insurance  company  becomes  insolvent,  each  of  its 
policy-holders  may  sue  upon  their  policies  as  for  a  breach  of  the 
contract  of  insurance,  whether  it  be  a  stock  or  a  mutual  company. 
The  general  question  to  be  determined  is  whether  the  plaintiff  can 
maintain  the  action,  and  obtain  a  preference  over  other  policy- 
holders, or  whether  he  should  be  remitted  to  the  proceeding  which 
has  already  been  inaugurated  by  the  State  of  Connecticut  through 
its  insurance  commissioner,  in  behalf  of  all  the  poKcy-holders,  to 
liquidate  the  affairs  of  the  corporation. 

It  may  be  premised  that  the  company,  since  its  charter  waa 
amended,  in  1878,  has  been  a  mutual  company,  and  has  conduc(;ed 
all  of  its  business  on  that  plan  through  a  board  of  directors  elected 
by  persons  whose  lives  are  insured.  In  the  State  of  Connecticut 
laws  have  been  enacted  such  as  now  prevail  in  very  many  States, 
whereby  the  commonwealth  undertakes,  through  an  officer  known 
as  the  insurance  commissioner,  to  exercise  rigid  supervision  over  the 
affairs  of  life  insurance  companies.  All  life  companies  are  required 
to  make  annual  reports  of  their  condition  to  that  officer,  and  to 
undergo  periodical  examinations  as  to  their  solvency.  And,  in  the 
event  that  the  capital  of  a  life  company  become  impaired  at  any 
time,  it  is  made  the  duty  of  the  insurance  commissioner  to  take  pro- 
ceedings against  it,  with  a  view  of  annulling  its  charter  and  vnnding 
up  its  affairs.  The  scheme  of  liquidation  provided  by  the  Connecti- 
cut statute  contemplates  the  audit  and  allowance,  under  the  super- 
vision of  a  court  of  general  jurisdiction,  of  all  demands  against  the 
corporation,  including  therein  the  reserve  due  on  all  outstanding 
policies,  and  equitable  application  of  all  the  corporate  assets  to 
the  payment  of  the  demands  so  audited:  Vide  Laws  Conn.,  1875, 
pp.  12, 18,  §§  1,  2.  Such  is  a  general  outline  of  the  scheme,  which 
does  not  differ  essentiallv  from  the  Missouri  statute  on  the  same 


Digitized  by  LjOOQ IC 


1887.]  Fry  vs.  Charter  Oak  Life  Ins.  Co.  866 

subject.  With  respect  to  the  Charter  Oak  Life  Insurance  Company, 
it  is  no  doubt  true  that  the  act  in  question  forms  a  part  of  its  char* 
ter  to  the  same  extent  as  if  it  was  expressly  incorporated  therein. 
It  is  a  general  law  of  the  State  from  which  the  defendant  derives  its 
existence,  and  is  in  terms  made  applicable  to  every  life  insurance 
company  chartered  by  the  Slate  of  Connecticut.  Now,  although  the 
defendant  is  a  foreign  insurance  company,  its  Missouri  policy-hold- 
ers are  conclusively  presumed  to  be  acquainted  vnth  its  charter,  and 
the  laws  of  the  State  of  Connecticut  which  determine  and  regulate 
its  existence,  whether  as  a  *'  going  concern,"  or  as  an  insolvent  com- 
pany, and  to  have  assented  thereto  when  they  became  members  of 
the  company.  They  are  accordingly  bound  by  the  terms  of  its 
chturter,  and  the  laws  regulating  its  existence,  to  the  same  intent  as 
policy-holders  residing  in  the  home  State,  unless  some  special  con- 
ditions were  imposed  by  the  State  of  Missouri  for  the  benefit  of  its 
own  citizens  when  the  defendant  was  licensed  to  do  business  in  this 
State:    Belfe  vs.  Bundle,  103  XJ.  S.,  222. 

It  will  suffice  to  say  that  no  conditions  were  imposed  by  the  State 
of  Missouri  which  in  any  sense  modify  the  relation  of  Missouri 
policy-holders  to  the  defendant  company.  The  defendant  was  not 
required  to  make  any  deposit  in  this  State  for  the  exclusive  benefit 
of  resident  policy-holders.  The  property  which  has  been  attached 
in  this  State  was  not  deposited  with  any  State  officer,  or  with  any 
trustee  for  the  benefit  of  resident  pohcy-holders.  It  is  property 
which  the  corporation  has  acquired  in  the  State  of  Missouri  in  the 
ordinary  transaction  of  its  business,  and  no  poHcy-holder  can  claim 
any  lien  thereon,  or  peculiar  interest  therein,  because  of  his  resi- 
dence in  this  jurisdiction. 

Upon  the  case  stated  the  question  arises  whether  policy- holders 
may  seize  the  property  of  the  company  when  it  becomes  insolvent, 
wherever  found,  notwithstanding  the  fact  that  the  State  of  Connecti- 
cut has  begun  proceedings  to  wind  up  its  a£fairs,  and  without  refer- 
ence to  the  rights  of  other  policy-holders,  and  the  provisions  of  the 
company's  chsoter  which,  in  the  event  of  insolvency,  contemplates  a 
valuation  of  all  outstanding  policies  according  to  the  Connecticut 
table  of  mortality,  and  an  equitable  distribution  of  the  corxK>rate 
assets  among  all  creditors  and  policy-holders.  In  my  judgment  this 
question  must  be  answered  in  the  negative.  The  charter  of  the 
company,  and  the  "  winding-up  act "  of  the  State  of  Connecticut, 
which  must  detemune  the  rights  of  pohcy-holders  as  between  them- 
selves, and  as  between  themselves  and  the  company,  did  not  con- 
vox.  XVI.-66. 
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template  that  there  should  be  a  mere  ''  race  of  diligence/'  as  between 
policy-holders,  in  the  event  of  insolyency.  When  plaintiff  became  a 
member  of  the  company  he  assented  to  that  form  of  supervision 
which  the  State  of  Connecticut  undertook  to  exercise  for  the  benefit 
of  policy-holders  over  the  afihirs  of  the  company  while  it  was  a 
going  concern,  and  impliedly  agreed  that  there  should  be  a  valua- 
tion of  all  policy-obligations  according  to  a  certain  standard,  and 
an  equitable  distribution  of  the  company's  assets  in  the  event  of  in- 
solvency: Eelfe  vs.  Bundle,  supra;  Bundle  vs.  Life  Ass'n  of  America, 
10  Fed.  Bep.,  720;  Davis  vs.  Life  Ass'n,  11  Fed.  Bep.,  784;  Taylor 
vs.  Life  Ass'n,  13  Fed.  Bep,,  493. 

Every  member  of  the  defendant  company  has  the  right  to  insist 
upon  that  agreement,  as  against  another  member  who  is  seeking  an 
inequitable  preference;  and  the  company  itself,  so  long  as  the  pro- 
ceeding on  the  part  of  the  State  of  Connecticut  is  pending  against 
it,  has  a  right  to  invoke  the  agreement  as  against  a  suit  of  this  nature. 

There  is  another  view  of  the  case  which,  in  my  opinion,  should 
preclude  suits  of  this  character,  at  least  during  the  pendency  of  the 
proceeding  in  the  home  State.  The  proceeding  now  pending  in  the 
State  of  Connecticut,  as  before  explained,  is  essentially  a  suit  by 
the  State  to  annul  the  defendant's  franchise,  and  liquidate  its  affairs. 
It  ia  a  special  statutory  proceeding,  applicable  to  insurance  compa- 
nies whose  capital  has  become  impaired.  Li  that  class  of  cases  it  is 
the  rule  that  the  filing  of  the  complaint  by  the  State  operates  as  a 
sequestration  of  the  corporate  property,  for  the  purposes  contem- 
plated by  the  statute  under  which  the  proceeding  is  brought^  from 
the  filing  of  the  complaint,  and  not  merely  from  the  entry  of  a  final 
decree:  Atlas  Bank  vs.  Nahant  Bank,  23  Pick.,  480;  Colt  vs.  Brown, 
12  Gray,  233. 

If  the  present  attachment  had  been  sued  out  and  levied  in  the 
State  of  Connecticut  after  the  commencement  of  the  proceeding  to 
wind  up  the  company,  and  prior  to  the  appointment  of  any  receiver, 
the  right  acquired  by  the  State  as  against  corporate  property,  by 
filing  his  bill,  would  have  prevailed  over  that  of  the  attaching 
creditor.  Such  would  clearly  be  the  case  vnth  respect  to  property 
situated  in  the  State  of  Connecticut;  and,  in  my  opinion,  the  com- 
mencement of  the  proceeding  in  the  home  State  should  have  the 
same  effect  with  respect  to  property  located  in  the  State  of  Missouri, 
as  against  this  plaintiff,  who  is  himself  a  member  of  the  company, 
and,  under  the  terms  of  its  character,  is  only  entitled  to  an  equitable 
proportion  of  its  assets  in  the  event  of  insolvency.    If  he  was  a  gen- 
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eral  creditor,  and  not  a  member  of  the  corporation,  the  rule  might 
he  di£Ferent 

Upon  the  whole  case  my  conclusion  is  that  the  present  suit  cannot 
he  maintained.  Plaintiff  is  a  member  of  the  defendant  company, 
and  as  such  is-  entitled  to  participate  with  other  policy-holders  in  a 
pro-rata  distribution  of  its  assets.  A  suit  was  pending  in  the  home 
State  to  accomplish  that  result  when  this  action  was  filed.  The 
plaintiff  in  that  case  represents  all  the  poHcy-holders,  as  well  as 
other  creditors  of  the  company;  the  proceeding  is  for  their  benefit; 
and  it  is  only  by  means  of  a  suit  of  that  character  that  the  rights  of 
all  the  policy-holders  of  the  company  can  be  secured.  Nothing  but 
oonfosion  and  inequality  can  result  from  entertaining  a  suit  of  this 
nature  in  this  jurisdiction.  It  will  accordingly  be  dismissed,  vrith- 
out  prejudice  to  plaintiff's  right  to  intervene  in  the  proceeding  pend- 
ing in  the  home  forum. 
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SUPREME    COURT    OF  CALIFORNIA. 


HEGAED  ^ 

V8.  > 

CALIFORNIA  INS.  CO.*) 

The  policy  provided  that  in  case  of  depreciation  of  the  property  a  snitable  de- 
duction from  the  cash  cost  of  replacement  should  be  made  to  escertainthe 
cash  value. 

Held,  That  the  age  of  a  building  was  not  an  essential  element  in  judging  of 
depreciation,  the  ultimate  question  was,  its  condition  just  before  the  fire  tf 
compared  with  a  new  building. 

Eeldj  That  in  the  absence  of  evidence  as  to  such  depreciation  on  the  part  of 
the  companvy  testimony  as  to  probable  depreciation  before  the  issneof  the 
policy  was  harmless  error. 

E.  W.  McGRAW,/or  Appellant, 

W.  W.  Kellogg  and  R.  H.  F.  VARiEL,/or  Respondent, 

Patkbson,  J. 
It  is  urged  by  respondent  that  the  proceedings  in  the  court  below 
for  a  new  trial  were  not  within  the  time  allowed  by  law  therefor,  and 
that  in  consequence  thereof  we  should  consider  only  the  judgment' 
roll  on  this  appeal.  It  is  sufficient  to  say,  in  answer  to  this  proposi- 
tion, that  no  objection  was  made  in  the  court  below  to  the  proposed 
bill  of  exceptions,  or  to  the  bearing  of  the  motion  for  a  new  trial 
The  appellent  prepared  and  served  its  proposed  bill  of  exceptioDS- 
The  respondent,  without  objection,  proposed  amendments  thereto. 
The  court,,  without  objection,  settled  the  biU,  fixed  a  time  for  ai:gu- 
ment,  heard  and  decided  the  motion  for  anew  trial,  without  any  sug- 
gestion from  respondent  that  the  proceedings  had  not  been  com- 
menced in  time  or  prosecuted  with  diligence.      Under  these  ciicum- 

*  DeoifloD  rendered,  Jane  14.  1887. 
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^itances,  we  think  that  the  respondent's  objections  ought  not  to  be 
heard  in  this  court.  The  record  is  silent  upon  the  question  whether 
any  extension  of  time  was  given  by  order  or  stipulation:  Gray  vs* 
l^unan,  63  CaL,  220.  The  plaintiff  recovered  a  judgment  of  $1,960, 
and  from  that  judgment,  and  an  order  denying  a  motion  for  a  new 
trial,  the  defendant  appealed. 

It  is  contended  by  appellant  that  the  plaitiff  ought  not  to  recover 
because  he  overvalued  the  property,  and  because  he  falsely  repre- 
sented that  he  was  the  sole  owner  of  the  property  insured.  The  pol- 
icy contained  stipulations  that,  in  the  event  of  false  representations 
in  regard  to  any  of  these  matters,  the  policy  should  be  void.  Upon 
these  issues  thevcourt  found  in  favor  of  the  plaintiff,  and  the  findings 
are  supported  by  the  evidenced 

In  the  policy  upon  which  the  plaintiff  founded  his  right  torecover, 
there  is  this  provision  as  to  the  measure  and  mode  of  computing  the 
damages:  ''In  no  case  shall  the  daim  be  for  a  greater  sum  than  the 
actual  damage  to  or  cash  valae  of  the  property  at  the  time  of  the 
fire.  *  *  *  The  cash  value  of  property  destroyed  or  damaged 
by  fire,  shall  in  no  case  exceed  what  would  be  the  cost  to  the  assured 
at  the  time  of  the  fire  of  replacing  the  same;  and,  in  case  of  the  depre- 
ciation of  such  property  from  use  or  otherwise,  a  suitable  deduction 
from  the  cash  cost  of  replacing  the  same  shall  be  made  to  ascertain  the 
actual  cash  value."  Upon  these  provisions  in  the  policy,  and  the  rul- 
ings of  the  couit  on  the  evidence  offered  on  this  topic,  the  appellant 
places  its  chief  reliance  for  a  reversal  of  the  judgment.  The  record 
is  as  follows: — 

William  Kinzie,  witness  for  plaintiff,  testified:  '*  Am  a  carpenter  and  me- 
chanic. Know  the  cost  of  building  in  Quincy  for  many  years  past.  Was  well 
acquainted  with  Regard's  saloon  that  was  bnmed.  At  the  time  of  the  fire  it 
would  have  cost  $1,264  to  replace  that  building.  In  October,  1883,  materials 
were  a  little  higher  than  at  the  time  of  the  fire,  and  then  it  would  have  cost 
$1,334.  Cross-examination.  What^s  a  reasonable  deduction  from  your  cost 
of  replacing  the  building  for  depreciation  in  the  value  of  the  original  build- 
ing, which  was  built  in  1856  or  1857  ?  [Objected  to  as  not  cross-examination ; 
that  the  question  was  irrelevant  and  immaterial.  Objection  sustained,  and 
defendant  excepted.]" 

O.  B.  Somner,  called  for  plaintiff,  testified  same  as  witness  Kinzie. 
defendant's  testimony.  . 

G.  B.  Somner,  recalled  for  defendant,  testified:  ''Of  the  $1,264,  cost  of  re. 
placing  that  building,  $809  would  be  for  the. original  building,  and  the  rest 
for  the  additions.  Question.  What  would  be  a  reasonable  deduction,  firom 
your  estimate  of  the  cost  of  replacing  the  building,  for  depreciations  in  the 
value  of  the  original  building,  which  was  built  in  1856  or  1867  ?     [Objected  to 
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by  plaintiff  as  immaterial,  irreleyent,  and  incompetent.]    The  oonrt  to  coun- 
sel for  defendant.     Depreciation  from  what  time  f    Mr.  McGraw.     From  the  * 
time  the  building  was  bnilt.  The  court  That  is  not  proper.   I  will  allow  you  to 
prove  depreciation  since  the  policy  was  issued,  but  not  before.      [Objection 
sustained.    Defendant  excepted  to  the  ruling.]"  , 

This  point  of  contention  raised  between  counsel  and  the  court  as 
to  the  period  of  depreciation,  it  seems  to  us,  is  one  of  form  and  the- 
ory, and  without  merit  or  application.  The  age  of  the  building  is  not 
an  essential  element  of  the  criterion  for  damages  which  is  prescribed 
by  the  contract  The  material  questions — ^the  ultimate  facts  to  be 
determined — are,  what  was  the  actual  condition  of  the  building  im- 
mediately before  the  fire  ?  To  what  extent  was  it  worn  or  (lapi- 
dated by  use  or  by  the  elements  ?  How  much  worse  was  its  condi- 
tion than  a  new  building  of  the  same  plan,  form,  and  execution,  and 
what  is  a  reasonable  deduction  for  the  depreciation  ?  The  time 
when  the  building  was  erected  is  immaterial  The  house  may  have 
been  built  at  one  time,  painted  at  another,  decorated  still  later,  im- 
proved at  intervals,  and  the  exact  time  when  it  reached  its  best 
finish  be  forgotten.  How,  then,  shall  we  apply  the  rule  contended 
for  by  defendant?  The  &cts  in  this  case  illustrate  its  inapplicability- 
Many  and  great  changes  had  been  wrought  in  the  form  and  sub- 
stance of  the  building.  After  a  quarter  of  a  century  the  original 
building  was  transferred  to  another  lot  A  part  of  the  sills  had 
been  removed,  and  new  ones  put  in  their  places,  portions  of  the 
floor  were  treated  in  like  manner,  new  lathing  was  substituted,  the 
ceiling  was  plastered,  the  walls  were  ''patched,"  and  papered,  the 
wainscotting  repaired,  and  a  brick  chimney  added.  In  January^ 
1882,  a  new  wing  was  attached,  and  in  August,  1883,  an  addition 
was  erected,  which  appears  to  have  been  fully  halj  as  large  as  the 
original  building.  To  enable  a  witnesss  to  apply  intelligently  the 
rule  contended  for  in  this  case  he  must  have  watched  for  nearly 
thirty  years  the  changes  which  had  o^urred  in  the  building  by  use 
thereof,  and  by  action  of  the  elements.  But^  Im  stated  before,  the 
period  of  time  through  which  the  building  had  passed  is  imma- 
terial; the  material  question  being  what  was.  its  actual  condition 
and  value  at  the  time  of  the  fire  ?  The  word  ''  depreciati6n  "  seems 
to  have  been  used  by  the  parties  to  the  contract  rather  in  the  sense 
of  deterioration  than  in  its  strict  signification. 

No  other  effort  was  made  by  defendant  to  show  the  condition  or 
value  of  the  btiilding  than  as  shown  in  the  above  copy  of  the  rec- 
ord.    We  think,  therefore,  that  the  failure  of  the  defendant  to  show 
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the  actual  detriment^  if  any^  for  which  a  deduction  should  be  al- 
lowed, was  due  to  its  adherence  to  an  immaterial  matter.  The  fact 
that  the  court  erroneously  proposed  another  and  more  limited 
period  of  "  depreciation  "  was  not,  under  the  circumstances,  such 
an  error  as  could  have  operated  to  the  prejudice  of  the  defend- 
ant 

The  witnesses  Kinzie  and  Somner  were  experts,  knew  the  build- 
ing and  could  have  stated,  no  doubt,  how  much  less  the  old  build- 
ing was  worth  than  the  new  one,  the  value  of  which  they  had  fixed 
in  the  sum  of  $1,264.  The  evidence  is  sufficient  to  justify  the  find- 
ings of  the  court  as  to  the  value  of  the  building.  Mr.  Dorsch, 
agent  for  defendant,  testified  that  he  examined  the  whole  property 
insured,  including  the  btiilding,  and  thought  the  values  were  fair. 
It  is  conceded  by  rersfpondent  that  the  judgment  is  excessive  to  the 
amount  of  $185,  the  value  of  certain  articles  which  the  court  below 
considered  under  the  description  of  ''.bar-room  fixtures." 

The  cause  is  remanded,  with  directions  to  the  superior  court  to 
modify  the  judgment  by  substituting  the  figures  "$1,765,"  for  the 
figures  "  $1,950."  In  all  other  respects  the  judgment  and  order  are 
affirmed.    We  concur:    Searls,  C.  J.;  Thornton,  J.,  McFarland,  J. 
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SUPEEME  JUDICIAL  COURT  OF  MASSACHUSETTS. 


SAUNDERS 

ROBINSON.* . 

A  member  of  a  subordinate  council  entitled  to  a  Toice  in  its  representation 
in  the  supreme  council  of  a  benevolent  order  is  a  member  or  that  order, 
and  a  benefit  payable  to  the  widow  of  such  member  cannot  be  attached  by 
a  creditor  of  the  widow  as  in  ordinary  life  insurance,  while  in  the  hands  of 
the  association. 

W.  F.  Slocum,  for  Plaintiffs. 

Yf»  S.  Steabns  and  J.  H.  Butleb,  for  Trustee. 

Devenb,  J. 

It  is  the  contention  of  the  plaintiff  that  Carlton  W.  Robinson  was 
not  a  member  of  the  association  known  as  the  Supreme  Council  of 
the  Royal  Arcanum;  that  there  were  two  distinct  bodies,  and  that 
there  is  a  distinction  between  such  membership  and  that  of  the 
Royal  Arcanum  of  which  he  was  a  member.  He,  therefore,  urges 
that  while  a  benefit-certificate  was  issued  to  Robinson  as  a  member, 
it  is  to  be  treated  as  an  ordinary  insurance  on  his  life,  and  that  as 
he  cannot  be  regarded  as  a  member  of  the  corporation  that  issued 
it,  the  rules  which  apply  to  policies  of  insurance  on  Uves  govern  it 
and  not  those  which  apply  to  certificates  issued  under  the  proyisions 
of  chapter  115,  section  8,  Public  Statutes.  The  articles  of  associa- 
tion and  also  the  certificate  of  incorporation  being  silent  as  to  who 
shall  be  treated  as  members  of  the  corporation,  the  plaintiff  contends 
that  its  constitution — art  4,  §  1 — which  provides  that  this  ''supreme 
council  shall  be  composed  of  its  officers,  the  representatives  from 

*  Deolsion  rendered,  March  28, 1887. 
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grand  councils,  and  aU  past  sapreme  regents,"  and  that  "  no  other 
member  of  this  order  shall  be  admitted  under  any  circumstances  " 
except  that  original  incorporators,  if'  in  good  standing  in  their  sub- 
ordinate councils,  shall  be  life-members,  prescribes  the  only  rule  for 
membership,  and  therefore,  that  Eobinson  cannot  be  regarded  as  a 
member.  There  is,  it  must  be  admitted,  a  certain  confusion  result- 
ing from  the  fact  that  the  supreme  council  is  sometimes  treated  in 
the  certificate  of  incorporation,  constitution  and  by-laws  as  the  cor- 
poration, and  sometimes  as  only  its  goyeming  body  who  directs  its 
operations.  It  is  to  the  body  acting  in  the  latter  capacity  that  the 
article  in  question  refers.  The  section  quoted  contemplates  dis- 
tinctly, by  the  use  of  terms  referring  to  them,  that  there  are  other 
members  of  the  order.  An  examination  of  the  whole  system  will 
show  that  the  association  was  established  among  other  things  for 
the  purpose  of  affording  mutual  aid  to  its  members  and  also  for  the 
purpose  of  establishing  what  was  termed  a  widows  and  orphans' 
benefit-fund  for  the  payment  of  specific  sums  to  the  widows,  orphans, 
and  other  dependents  of  deceased  members.  It  transacted  its  busi- 
ness mainly  through  the  agency  of  grand  councils  composed  from 
the  subordinate  councils  in  each  State,  and  through  the  agency  of 
their  subordinate  cx)uncils,  both  of  which  councils  operated  under 
charters  granted  by  the  supreme  council  and  in  accordance  with  the  * 
rules  prescribed  in  such  charters.  As  Robinson^  became  a  member  of 
a  subordinate  council  he  was  entitled  to  a  Toice  in  its  representation 
in  the  supreme  council  as  the  goyeming  body.  When  in  the  certifi- 
cate of  incorporation  members  of  the  supreme  council  of  the  Boyal 
Arcanum  are  referred  to  as  those  for  whose  benefit  the  association  is 
intended,  those  who  constitute  the  body  who  administer  its  affairs 
are  not  alone  included,  but  all  who,  through  the  subordinate  coun- 
cils, become  members  of  the  organization  or  order  as  it  is  termed. 

The  defendant  further  contends  that  the  sum  paid  in  by  the  ben- 
eficiary is  not  a  fixed  sum  to  be  held  by  the  association,  but  as, 
with  the  exception  of  a  small  sum  paid  upon  his  admission  into  the 
order,  he  is  to  pay  fixed  assessments  from  time  to  time  as  they  may 
be  deemed  necessary,  and  as  they  shall  be  ordered  by  the  supreme 
council  for  the  pajrment  of  what  are  termed  death-benefits,  the  fund 
is  not  raised  in  the  manner  contemplated  by  Pubhc  Statutes,  chapter 
115,  section  8.  But  the  scheme  is  one  of  co-operatiye  insurance,  and 
there  is  no  more  objection  to  this  mode  of  proyiding  the  fund  than 
to  an.  assessment  insurance  on  liyes,  when  effected  by  a  stock  com* 
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pany  incorporated  for  such  insarance  :  Commonwealth  tb.  Wether- 
bee,  105  Mass.,  160. 

It  enables  a  party  to  lay  aside  portions  of  his  income  in  the  nature 
of  an  insurance  upon  his  life  to  be  applied  at  his  death  to  the  use  of 
his  widow,  orphans,  or  other  dependents,  although  the  method  in 
which  he  lays  it  aside  is  by  providing  them  with  a  right  to  its  pay- 
ment from  tiie  accumulated  funds  of  the  corporation  or  from  an  as- 
sessment on  others  to  be  laid  by  it :  Elsy  ts.  Odd  FeUows'  Mutual 
Belief  Association,  142  Mass.,  225;  6  East  Bep'r,  127;  Grossman  v& 
Massachusetts  Benefit  Association,  143  Mass.,  435;  9  East  Bep'r, 
570;  Stat  1880,  chap.  196. 

If  we  were  able  to  hold  that  the  benefit-certificate  was  like  an 
ordinary  policy  of  insurance,  that  Bobinson  was  not  a  member  of  the 
corporation,  or  that  its  funds  were  not  obtained  in  compliance  with 
the  laws  regulating  associations  of  this  dass,  we  cannot  perceive 
that  it  would  be  for  the  advantage  of  the  plaintifiL  If  Bobinson 
was  not  a  member,  or  if  funds  can  only  be  obtained  to  pay  his  ben- 
efit-certificate by  methods  not  permitted  by  law  to  this  corporation, 
the  act  of  the  association  in  issuing  the  policy  was^  ultra  vires  and 
cannot  be  enforced  by  us. 

Whatever  the  remedy,  if  any,  Bobinson's  administrator  might 
have  to  recover  back  what  he  had  paid,  his  beneficiary,  of  whom  it  is 
alleged  the  corporation  is  trustee,  could  not  enforce  such  a  contract* 
It  is  only  upon  the  theory  that  she  can,  that  the  plaintiff  can  charge 
the  association  as  her  trustee.  That  the  association  had  made  a  con- 
tract such  as  it  might  lawfully  make  with  Bobinson,  as  its  beneficial 
member,  is,  therefore,  the  point  of  view  apparently  most  favorable  to 
the  plaintiff's  contention. 

Without  considering  whether  there  had  been  a  change  in  the  bene- 
ficiary fuUy  completed  at  the  time  the  process  was  served,  and, 
assuming  there  had  not,  the  question  is  presented  whether  the  fund» 
which  became  payable  to  the  wife  upon  the  death  of  her  husband, 
would  after  such  death  be  attachable  by  the  trustee  process.  That 
if  the  benefit-certificate  is  to  be  treated  as  an  ordinary  life  insurance 
policy,  the  amount  due  would  become  liable  for  her  debts  on  the 
decease  of  her  husband  may  be  conceded :  Norris  vs.  Mas&  Life 
Ins.  Co.,  131  Mass.,  294;  Troy  vs.  Sargent,  132  id.,  408,  409. 

The  chapter  116,  section  8,  enacts  that  a  corporation  organized 
imder  that  chapter  may  "provide  in  its  by-laws  for  the  payment  by 
each  member  of  a  fixed  qum  to  be  held  by  such  association  until 
the  death  of  a*  member  occurs,  and  then  to  be  forthwith  paid  to  the 
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person  or  persons  entitled  thereto,  and  such  fond  so  held  shaJl  not 
be  liable  to  attachment  by  trustee  or  other  process."  In  viewing 
the  object  of  these  beneficiary  corporations,  of  the  limited  number 
of  persons  for  whose  benefit  they  ai'e  intended,  of  the  fact  that  the 
member  of  the  corporation  could  not  provide  for  his  creditors  by  a 
benefit-certificate,  or  dispose  of  the  fund  by  testamentary  bequest, 
we  cannot  doubt  that  the  fund  due  on  the  certificate  is  not  subject 
to  attachment  while  it  remains  in  the  hands  of  the  corporation.  If 
it  were,  it  would  be  impossible  for  the  member  in  many  instances  to 
provide  for  those  for  whom  it  was  contemplated  that  he  should  by 
this  method  be  able  to  make  provision.  It  is  unnecessary,  there- 
fore, to  consider  whether  there  had  been  a  completed  change  in  the 
beneficiary  made  by  the  member  at  the  time  of  his  decease. 
Judgment  afifirmed. 
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UNITED  STATES  CIBCUIT  COURT. 

EASTERN  DISTRICT  OF  TENNESSEE. 


YONGE 

EQUITABLE  LIFE  ASSXJR.  SOC.  et  al* 

The  local  agent  agreed  with  the  insared  that  he  would  take  the  ^^^^f^^^e- 
and  advance  the  first  preDiiam.    After  the  policy  was  mailed  ^^^.^^\ni^ 
livery  to  the  agent  the  insured  was  taken  sick  and  subsequently  die<^' 
the  policy  was  never  declined. 

Held.  That  the  contract  became  bindiug  when  mailed,  or  at  any  rate   *^ 
reaching  the  agent,  and  the  company  was  liable. 

Greed  F.  Bates  ftnd  Bighmond  &  Clabx,  for  ComplainanL 
De  Witt  &  Thomas,  for  Respondents, 

On  the  fourteenth  July,  1886,  W.  W.  Tonge  made  appli<5atio^      ^ 
insurance  upon  his  life  for  the  benefit  of  his  wife,  the  complain  ^^, 
to  the  defendant  company.    An  examination  of  that  date,  by  a  ^^^^^i, 
cal  examiner  of  the  company,  was  made,  and  the  risk  was  r^P^^^i/) 
as  a  good  one.    The  papers  were  forwarded  from  Chattanooga  ^^ 
Louisville,  Kentucky,  to  general  agents  of  the  company.    I^*^^- 
agents  discovered  an  error  or  omission  in  the  report  of  the  i^^  ^ 
cal  examiner,  and  sent  that  paper  back  for  correction.    This  del^^  ^ 
matters  for  about  a  week,  at  the  end  of  which  time  the  papers  ^ 
forwarded  to  the  home  oflSce  in  New  York.    The  action  of  the  )%<^atf 
office  was  favorable,  and  a  policy  was  duly  executed  and  maS.e(f  ^ 
the  general  agents  at  Louisville,  on  the  twenty-eighth  day  of  J|jj 

•  Decision  rendwed,  Migr  12. 1887.  ^' 
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1885,  and  by  them  was  mailed  to  the  agent  here,  whom  it  reached 
upon  the  forenoon  of  the  fifth  of  August,  1885.  He  called  at  the 
office  of  Yonge  in  the  afternoon  to  deliver  the  policy,  but  did  not 
find  him.  Next  day  (6th)  the  agent  learned  that  Yonge  was  not 
well.  The  day  following  (7th)  the  agent  called  at  Yonge's  office, 
and  learned  that  he  was  at  home  sick;  not  seriously,  as  was  sup- 
posed. On  learning  the  agent's  business,  a  friend  of  Yonge's,  and 
his  associate  in  business,  tendered  the  premium,  and  requested  that 
the  poUcy  be  delivered  to  him.  The  agent  declined  to  accept  the 
premium  or  surrender  the  policy,  upon  the  ground  that  the  poHcy 
did  not  go  into  effect  until  the  first  premium  was  paid  in  the  life- 
time and  good  health  of  the  applicant.  Yonge's  illness  grew  more 
serious,  and  he  died  upon  the  ninth  of  September,  1885.  This  bill 
was  filed  to  enforce  a  surrender  of  the  policy,  and  to  have  it  paid. 

In  addition  to  the  facts  already  stated,  the  proof  establishes  the 
following:  The  agent  of  the  company  persistently  urged  Yonge  to 
make  this  application,  when  Yonge  gave  as  a  reason  for  not  doing 
so  that  he  was  afraid  he  would  not  have  the  money  to  pay  the  first 
premium;  or,  to  put  the  matter  in  the  agent's  language: — 

Yonge  hesitated  to  take  a  policy,  because  he  said  he  could  not  meet  the  first 
premium.  I  then  proprosed  to  give  him  sixty  days  m  which  to  meet  his  first 
quarter's  premium,  he  to  give  me  his  note.  He  consented  to  this  arrange- 
ment, and  I  made  out  his  application,  and  he  was  immediately  examined  by 
the  society's  medical  examiner. 

According  to  the  view  I  take  of  this  case,  it  is  not  necessary  to 
determine  what  effect  the  delays  of  the  officers  of  the  company  have 
upon  the  rights  of  the  parties.  The  proof  shows  that  the  poHcy 
arrived  in  the  morning,  and  Yonge  was  taken  sick  in  the  afternoon 
of  the  same  day.  If  it  had  not  been  for  the  week's  delay  caused  by 
the  mistake  or  omission  of  the  company's  medical  examiner,  the  pol- 
icy would  have  reached  the  hands  of  the  applicant,  no  doubt,  some 
days  before  his  attack  of  sickness.  Again,  it  is  shown  that  the 
policy  was  mailed  in  New  York  eight  days  before  it  reached  its  des- 
tination. There  is  nothing  in  the  proof  which  accounts  for  this 
delay.    But  the  case  is  decided  upon  other  grounds. 

The  agent  who  took  the  application  states: — 

When  I  take  an  application^  and  send  it  to  the  society,  if  the  application  is 
accepted,  the  policy  is  sent  to  me,  and  I  must  send  either  the  money  due  as 
the  premium,  or  return  the  policy ;  and  if  I  take  a  note  it  is  a  personal  mat- 
ter, and  the  note  belongs  to  me.  The  society  does  no  credit  business,  and 
looks  to  me  for  the  premium. 
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As  between  the  applicant  and  the  company,  this  contract  was  com- 
plete. There  was  left  no  act  for  the  applicant  to  perform,  so  far  as 
the  company  was  concerned.  The  agent  was  to  pay  or  account  for 
the  premium  to  his  principal  It  was  as  if  Yonge  had  paid  the 
money  into  the  agent's  hands.  The  consideration  had  moved  from 
Yonge  to  the  company,  and  no  act  remained  but  the  right  of  the 
home  office  to  reject  or  accept  the  risk.  The  execution  of  the  note 
was  a  personal  matter  between  the  agent  and  the  applicant,  but  not 
as  agent  He,  as  agent,  could  not  credit,  so  he  states.  The  note 
was  to  be  to  him  and  for  him.  The  company  has  no  right  to  or 
interest  in  it. 

May  on  Insurance,  64,  says: — 

A  policy  purporting  to  be  signed,  sealed,  and  delivered,  as  required  by  the 
charter,  is  complete  and  binding  against  the  party  executing  it,  though  in 
fact  it  remain  in  his  possession,  unless  some  further  particular  act  be  required 
to  be  done  by  the  other  party  to  declare  his  ado])tion  of  it. 

Again,  the  same  author  says  (page  71): — 

It  follows  from  the  rule  that  the  contract  is  completed  when  the  proposals 
of  the  one  party  have  been  accepted  by  the  other,  by  some  appropriate  act 
signifying  the  acceptance ;  that  the  place  of  the  contract  is  the  place  of  the 
acceptance ;  and  if  an  agent  resident  in  one  State,  of  an  insurance  company 
resident  in  another,  forwards  the  requisite  papers  to  the  home  office,  and  a 
policy  is  thereupon  issued  and  mailed  directly  to  the  applicant,  the  contract  is 
a  contract  made  in  the  State  where  the  home  office  is  situated ;  and  since  the 
acceptance  is  the  test  of  completion,  it  would  seem  that  a  transmission  by 
mail  to  the  agent,  to  be  delivered  by  him  to  the  applicant,  would  have  the 
like  effect. 

The  same  writer  says  (page  526): — 

And,  if  the  agent  be  authorized  to  receive  the  premium,  an  agreement  be- 
tween the  applicant  and  the  agent  that  the  latter  will  be  responsible  to  the 
company  for  the  amount,  and  hold  the  applicant  as  his  personal  debtor  there- 
for, is  a  waiver  of  the  stipulation  in  the  policy  that  it  shall  not  be  binding 
till  the  premium  is  received  by  the  company  or  its  accredited  agent.  The 
same  is  true  if  the  language  of  the  policy  is  that  the  premium  shall  be  paid 
before  the  i>olicy  shall  become  valid. 

I  conclude  that  the  policy  in  this  case  became  effective  and  bind- 
ing upon  the  company  when  it  was  placed  in  the  mail  in  New  York, 
July  28, 1885.  If  not  then,  certainly  on  the  morning  of  August  6, 
1885,  when  it  reached  the  hands  of  the  agent  here. 

There  will  be  a  decree,  therefore,  in  favor  of  the  compLunani 
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SUPREME  COURT  OF  MINNESOTA. 


WALES 

V8, 

NEW  YORK  BOWERY  FIRE  INS.  CO.* 

Where  the  property  has  been  destroyed  by  fire  before  the  application  for  insur- 
ance was  made,  and  the  terms  of  the  contract  agreed  on,  and  the  insured 
knew  the  fact,  but  did  not  communicate  it  to  the  insurer,  who  accepted 
the  risk  and  issued  the  policy  in  ignorance  of  it,  the  policy  is  void,  and 
will  not  cover  the  loss,  although  antedated  as  of  a  date  prior  to  the  de- 
struction of  the  property. 

Held,  under  the  facts  of  this  case,  that  May  Idth,  three  days  after  the  loss  oc- 
curred, must  be  deemed  the  date  when  the  application  was  made,  and  the 
terms  of  the  policy  agreed  on. 

LusE  &  BuiiKy  for  Wales,  Respondent, 

ToRBANOE  &  Fletcheb,   for  New  York    Bowery   Fire  Ins.  Co., 

Appellant  4 

Mitchell,  J. 

This  action  was  brought  upon  a  policy  of  insurance  to  recoTer 
the  value  of  wood  destroyed  by  fire  between  the  hours  of  10  a.  m. 
and  1  p.  ic  of  May  15,  1885.  The  policy  bore  date  May  13, 1885, 
and  purported  to  insure  plaintifiTs  wood  on  the  north  side  of  the 
Manitoba  Bailway,  at  Armstrong's  Station,  for  one  year  from  noon 
of  that  date.  The  defense  was  that  the  agreement  to  insure  was 
not  entered  into  until  May  18th,  three  days  after  the  property  was 
destroyed,  of  which  fact  plaintiff  had  knowledge  at  the  time,  but 
withheld  the  information  from  the  defendant,  who  made  the  con- 
tract and  executed  the  policy  in  ignorance  of  the  loss  of  the  prop- 
erty. It  appears  from  the  eridence  that  an  application  for  insur- 
ance was  made  by  plaintiff,  on  either  the  fourteenth  or  fifteenth 

*  Deoiaion  rendered,  June  U,  1887. 
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of  May,  to  Milligan  &  Ermentraut,  insuranoe  agents  in  Minneapolifl^ 
in  the  form  of  a  written  memorandum  left  at  their  office  with  their 
clerk,  calling  for  $1,000  insurance  on  wood,  "  on  north  and  south 
sides  "  of  the  Manitoba  Bailwaj  at  Armstrong's  Station.  It  is  cus- 
tomary for  insurance  agents,  when  they  have  no  company  in  which 
to  carry  a  risk,  to  place  it  with  some  other  agency,  in  which  case 
the  agency  which  takes  the  risk,  after  writing  up  the  policy,  in- 
trusts it  to  the  other  agency  to  deliver,  and  to  collect  the  premium, 
and  then  the  two  divide  the  commissions  between  them. 

In  the  present  instance,  Milligan  &  Ermentraut,  having  no  jcom- 
pany  in  which  they  could  carry  the  risk,  on  May  15th,  took  plaint- 
iff's memorandum  to  the  office  of  Cheeney,  the  agent  of  defendant^ 
and  not  finding  him  at  home,  left  it  with  his  clerk,  vnih  the  re- 
quest to  have  it  written  up.  The  derk  promised  that  the  matter 
would  be  attended  to,  but  in  fact  she  had  no  authority  to  accept 
applications,  or  bind  the  defendant  company.  The  application  was 
called  to  Cheeney's  attention  about  4  o'clock  in  the  afternoon  of 
the  same  day,  but,  it  being  in  the  "  blanket "  form,  he  could  not 
accept  the  risk,  and  took  no  action  in  the  matter.  He  supposed 
that  Milligan  &  Ermentraut  would  call  to  see  about  it,  but,  not 
having  done  so,  Cheeney  went  to  plaintiff's  office  on  May  18th,  and 
"  got  authority  "  from  him  to  write  up  two  policies  for  $1,000  each, 
one  on  wood  on  the  north  side,  and  the  other  on  wood  on  the  south 
side,  of  the  railway  track.  It  was  not  until  this  date  that  Cheeney 
assumed  the  risk  for  the  defendant,  or  entered  it  in  his  register. 
The  policies  were  dated  back  to  May  ISth,  the  date  of  the  expira- 
tion of  a  policy  in  a  Cleveland  company  wj^ich  plaintiff  had  the 
year  before  obtained  through  Milligan  &  Ermentraut,  who  had, 
however,  placed  the  risk  with  Cheeney,  who  was  at  the  time  agent 
of  that  company.  The  object  of  this  was  ''to  make  the  insurance 
continuous."  After  they  were  written  up,  the  policies  were  deliv- 
ered to  Milligan  &  Ermentraut,  who  delivered  them  to  plaintifil 
Plaintiff  learned  of  the  loss  of  the  wood  on  the  afternoon  of  May  16th, 
but  not  until  after  his  application  had  been  left  at  the  office  of  Milli- 
gan &  Ermentraut.  Neither  Cheeney  nor  MilLgan  &  Ermentraut 
had  any  knowledge  of  the  loss  until  after  the  policies  had  been  exe- 
cuted and  delivered  to  plaintiff  Upon  learning  the  facts  as  to  the 
loss,  defendant  canceled  the  policies.  May  dOth.  The  premium  was 
paid  by  plaintiff  to  Milligan  k  Ermentraut  June  9th.  They  say  i^ey 
tendered  it  to  Cheeney,  but  that  he  refused  to  accept  it,  and  they,  on 
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ascertainmg  that  the  policies  had  been  canceled,  tendered  it  back  to 
plaintiff,  but  he  refused  to  receive  it.  * 

Upon  this  state  of  facts  we  do  not  see  how  plaintiff  can  recover. 
As,  in  the  case  of  any  other  contract,  to  constitute  a  contract  of  in- 
surance, the  minds  of  the  parties  must  meet  and  concur  as  to 
terms.  Now,  prior  to  May  18th,  Cheeney  had  never  had  any  com- 
munication with  any  one  regarding  this  insurance.  He  was  igno- 
rant even  of  what  had  passed  between  plaintiff  and  Milligan  & 
Ermentraut.  He  knew  nothing  about  the  matter  except  what  was 
disclosed  by  the  memorandum  of  application  leffc  at  his  office  May 
16th.  Had  he  accepted  the  risk  on  the  terms  of  this  application, 
and  written  up  the  policy  accordingly,  a  different  question  would 
have  been  presented.  But  this  he  declined  to  do,  because  the 
risk  in  the  form  stated  in  the  application  was  not  one  which  he 
could  take.  The  terms  of  the  contract  were  never  agreed  on  until 
Cheeney  went  to  plaintiff's  office  on  the  18th,  and  these  terms  were 
entirely  different,  both  as  to  the  amount  and  nature  of  the  risk 
assumed,  from  those  contained  in  plaintiffs  original  memorandum. 
Hence,  even  under  the  rule  invoked  by  plaintiff,  that,  when  an 
appUcation  for  insurance  is  accepted,  the  risk  attaches  at  the  date 
of  the  application,  the  risk  could  not  in  this  case  attach,  by  rela* 
tion,  before  the  18th;  for  that  was  the  time  when  the  terms  were 
agreed  on,  and  must  therefore  be  taken  as  the  d^te  when  the 
application  was  made,  and  the  contract  entered  into. 

If  at  that  time  both  parties  had  been  ignorant  of  the  loss,  it 
would  have  been  competent  for  them,  by  antedating  the  policy,  to 
have  made  it  retroactive.  But  in  fact  the  plaintiff  then  knew  that 
the  property  had  been  destroyed,  but  did  not  communicate  the  fact  to 
defendant's  agent,  who,  in  ignorance  of  the  loss,  accepted  the  risk, 
and  issued  the  policy.  Under  these  circumstances,  the  poUcy  is 
void,  and  does  not  cover  the  loss.    Order  reversed. 


VOL.  XVI.— 66 
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SUPEEME  COURT  OF  PENNSYLVANIA. 


LEBANON  MUT.  INS.  CO.  \ 
vs.  V 


HUMES.* 


I 


The  company  was  accustomed  to  give  credit  to  its  agent  in  the  collection  of 
premiums  on  policies  issued  through  him  and  the  agent  in  tnm  was  accus- 
tomed' to  credit  the  polic.y-holders.  A  policy  was  renewed,  but  the  re- 
'  newed  premium  was  not  paid  to  the  agent  until  a  few  days  later  and  after 
a  fire.  The  premium  was  forwarded  to  the  company  by  the  aeent  but  re* 
fased,  the  company  setting  up  a  policy-provision  that  it  shoala  be  void  in 
case  the  premium  was  unpaia. 

Held,  That  the  provision  was  waived  by  a  mutoal  understanding  between  the 
parties  regarding  credit. 

Stebsett,  J. 

One  of  the  conditions  of  the  policy  in  suit  is,  if  the  assured  "  shall 
have  neglected  to  pay  the  premium  .  .  .  then  and  in  eveiy  sueh 
case  the  policy  shall  be  null  and  void." 

The  alleged  breach  of  this  condition  ib  the  only  defense  inter- 
posed by  the  insurance  company. 

The  policy,  issued  April  24,  1882,  for  one  year  from  that  date,  was 
twice  renewed.  The  first  renewal  certificate  is  dated  April  4, 1883, 
to  take  effect  at  expiration  of  original  risk,  and  the  second,  April  1, 
1884,  to  take  effect  on  the  twenty-fourth  of  that  month.  In  both  of 
these  certificates  issued  by  the  secretary  under  seal  of  the  corpora- 
tion, the  payment  of  $30,  renewal  premium,  by  the  insured  is  ac- 
knowledged; but  in  point  of  fact  the  first  was  paid  to  the  company 
on  June  4, 1883,  and  the  second  was  remitted  to  Mr.  Tredick,  agent 
of  the  company,  on  May  3, 1884,  next  day  after  the  fire,  and  was  by 

*  Decision  rendered.  October  4. 1886. 
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>iiTn  immediately  forwarded  to  plaintiff  in  error,  who  refused  to  re- 
ceive or  recognize  it  as  a  payment,  for  the  reason  that  the  property 
covered  by  the  policy  was  destroyed  before  the  renewal  premium 
was  paid  or  tendered. 

On  the  trial  evidence  was  received  tending  to  show  that  Tredick, 
throagh  whom  the  insurance  was  placed,  was  the  recognized  agent 
of  the  company  for  the  purpose  of  securing  risks,  receiving  and  re- 
mitting premiums,  etc ;  that  in  his  dealings  with  the  company  he  was 
made  its  personal  debtor  for  premiums  on  all  policies  issued  through 
him,  and  that  he  periodically  accounted  to  it  therefor,  whether  the 
money  was  received  by  him  for  the  persons  to  whom  the  policies 
were  issued  or  not;  that  he  made  the  persons  or  firms,  to  whom  he 
delivered  policies,  his  personal  debtors,  and  dealt  with  them  in  that 
relation,  charging  them  with  the  premiums  on  his  books,  sending 
them  bills  in  his  own  name,  and  making  himself  responsible  to  the 
company  for  the  same,  and  that  the  bills  for  premiums  were  gen- 
erally rendered  some  time  during  the  month  after  the  insurance 
was  effected. 

The  admission  of  this  evidence  was  excepted  to  and  is  the  subject 
of  complaint  in  the  first  three  specifications  of  error.  In  submitting 
the  case  to  the  jury,  on  the  evidence  above  mentioned,  the  learned 
judge  instructed  them  in  substance  to  find  for  the  plaintiffs  if  they 
were  satisfied  as  to  the  truth  of  the  facts  alleged  by  them.  These 
instructions  are  also  assigned  for  error  in  the  fourth  to  seventh  speci- 
fications inclusive. 

In  view  of  the  testimony,  the  instructions  under  which  it  was  sub- 
mitted, and  the  verdict  in  favor  of  plaintiffs  for  the  full  amount 
claimed  by  them,  the  jury  must  have  found  all  the  controlling  facts 
in  their  favor.  They  must  have  found,  among  other  things,  that  the 
relations  existing  between  the  company,  Tredick,  its  agent,  and  the 
assured  were  of  such  a  character  that  it  could  not  be  truthfully  said 
the  latter  neglected  to  pay  the  last  renewal  premium.  To  visit  upon 
them  the  consequences  of  neglect  to  pay  the  premium  it  should  ap- 
pear they  were  in  default,  that  the  premium  was  payable  on  delivery 
of  the  renewal  certificate  or  within  a  specified  time  thereafter,  and 
that  they  had  neglected  to  pay  it  accordingly.  The  finding  of  the 
jury,  however,  negatives  any  such  conclusion.  They  found  the  es- 
tablished course  of  dealing  between  the  three  parties  concerned  was, 
that  Tredick,  the  agent,  was  treated  as  debtor  to  the  company  for 
premiums  on  all  policies  or  renewal  certificates  procured  through 
him,  whether  he  received  such  premiums  from  the  parties  in  whose 


Digitized  by  LjOOQ IC 


884  Rep(ni  of  Dedsums.  [Oct, 

favor  they  were  issued  or  not>  and  that  he  was  not  expected  to  ac- 
count and  pay  to  the  company  until  a  statement  was  rendered  dur- 
ing the  next  succeeding  month;  that  as  between  Tredick  and  the  as- 
sured, the  latter  were  not  expected  to  pay  in  advance,  but  upon  de- 
mand made  by  him  a  month  or  more  after  the  insurance  was 
effected.  If  such  was  the  mutual  understanding  of  the  parties — 
and  the  jury  has  impliedly  found  it  was — it  would  be  a  mere  travesty 
of  justice  to  hold  that  they  neglected  to  pay  the  premium  in  ques- 
tion, and  thus  permit  the  company  to  shirk  the  payment  of  an 
honest  obligation.  It  cannot  be  truthfully  said  the  assured  neg- 
lected to  pay  a  premiimi  which,  according  to  the  mutual  under- 
standing of  all  the  parties,  was  not  demandable  before  it  was  actually 
remitted  to  the  party  entitled  to  receive  it. 

The  true  answer  to  the  narrow,  technical  defense  interposed  in 
this  case  is  not  that  there  was  an  actual  waiver  of  the  condition  in 
question,  but  that  there  was  a  mutual  understanding  between  the 
parties  that,  instead  of  a  strictly  cash  payment  of  premiums  at  the 
time  of  effecting  insurance,  a  short  credit  would  be  given  by  the 
company  to  its  agent,  and  by  him  to  the  assured.  This  fact  was  so 
clearly  and  conclusively  shcvhi  by  the  testimony  that  the  jury,  un- 
der the  instructions  given  them,  could  not  have  done  otherwise  than 
find  for  plaintiffiEL 

It  is  unnecessary  to  consider  the  specifications  of  error  in  detail. 
The  plaintiff  in  error  has  no  just  ground  of  complaint  in  regard  to 
either  of  the  rulings  of  the  court  The  evidence  comx>lained  of  was 
properly  received  and  submitted  to  the  jury  with  instructions  which, 
in  tlie  main,  are  correct 

In  the  light  of  the  testimony,  and  the  facts  which  the  jury  must 
have  found  therefrom  in  reaching  the  conclusion  they  did,  the  de- 
fense is  destitute  of  merit,  and  such  as  no  reputable  underwriter 
should  ever  insist  upon*    Judgment  affirmed. 
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80PBEME  COURT  OP  IOWA. 


MTEBSetal. 

V8. 

COTJNCIL  BLUFFS  INS.  CO  *, 

In  case  of  partnership  insurance  it  is  sufficient  compliance  that  the  proofs  are 
signed  and  sworn  to  by  one  of  the  partners. 

In  the  absence  of  any  showing  to  the  contrary,  a  submission  of  the  insured  to 
examination  is  sufficient  compliance  with  a  policy-requirement  to  that  ef- 
fect, though  it  may  not  have  been  satisfactory. 

An  objection  that  the  proof  was  deficient  in  form  and  substance,  without 
specifically  showing  in  what  respects,  is  too  general. 

Wheu  the  application  stated  the  value  of  stock  to  be  $4,000,  and  futher  that 

*  stock  will  be  from  $4,000  to  $5,000,  "  parol   evidence  is    adoiissible 

to  show  that  the  intention  of  the  insured  to  increase  the  amount  then  on 

handof  $1,700  to  those  figures  was  explained  to  the  agent  and  was  the 

;     meaning  of  the  application. 

Cha&  S.  Fogo  and  Sapp  &  VvsEY^for  Appellant. 

Kauffman  k  Guernsey, /or  Appellee, 

SeevebS)  J. 

1.  The  defendant  pleaded  that  the  plaintiff  had  failed  to  famish 
it  with  proofs  of  loss,  as  is  required  by  the  terms  and  conditions  of 
the  policy.  The  loss  occurred  on  the  eighth  day  of  April,  1884,  and 
immediately  thereafter  the  plaintiff  gave  the  defendant  notice  of  the 
loss,  and  on  the  twenty-eighth  day  of  said  month  furnished  it  with 
the  required  proofs  of  loss,  as  the  plaintiff  claims.  The  policy  pro* 
Tides  that,  "  as  soon  after  the  fire  as  possible,  a  particular  statement 
of  the  loss  shall  be  rendered  the  company,  signed  and  sworn  to  by  the 
assured."    The  objections  to  the  proo&  furnished  are  that  they  were 

*  Deoiilon  rmidered,  Jan«  26, 1887. 
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neither  signed  nor  sworn  toby  the  assured.  It  will  be  observed  that 
the  assured  is  a  paortnership,  and  it  is  obvious  that  the  proofs  oould 
not  be  sworn  to  by  it  and  such  we  do  not  think  is  the  meaning  of 
the  provision  of  the  policy.  The  proofs  furnished  w^te  signed  and 
sworn  to  by  one  of  the  members  of  the  partnership,  and  we  think 
this  a  sufficient  (Compliance  with  the  conditions  of  the  policy,  in  the 
absence  pf  a  specific  objection  that  it  was  not  so  regarded  by  the 
defendant.  The  policy  provides  that  the  assured,  when  required, 
shall  submit  to  an  examination  under  oath,  and  the  same  shall  be  re- 
duced to  writing.  On  May  6,  1884,  the  defendant  notified  the  as^ 
sured  that  the  proofs  of  loss  received  "  is  deficient  both  in  form  and 
substance.  And  we  hold  it  subject  to  your  orders;  and  we  would 
here  say  that  nothing  falling  short  of  a  full  compliance  with  section 
G,  and  more  particularly  part  3  of  such  section,  will  be  recognized 
as  proof  under  the  policy  in  question."  And  the  assured  were  re- 
quired to  submit  to  an  examination  under  oath.  Such  examination 
was  had,  and  we  are  not  advised  that  the  same  was  not  full  and  com- 
plete, but  possibly  not  satisfactory.  Part  3  of  section  G  of  the  pol- 
icy refers  to  such  examination;  and,  as  the  assured  submitted  thereto, 
we  are  unable  to  see  why  this  was  not  a  compliance  vdth  the  condi- 
tions of  the  policy,  in  the  absence  of  any  showing  that  the  same,  in 
any  respect,  failed  to  comply  with  the  t)olicy.  The  only  other  ob- 
jection made  to  the  proof  was  that  it  was  deficient  both  in  form  and 
substance.  This  is  too  general.  The  specific  objection  now  relied 
on  should  have  been  then  stated.  Common  fairness  requires  this 
much.    Wood,  Ins.,  §  452. 

2.  The  defendant  pleaded  that  the  "  assured  willfully,  knowingly, 
and  fraudulently  overvalued  the  property  insured,"  and  claimed  that, 
by  reason  of  said  overvaluation  on  the  application,  there  was  such  a 
breach  of  the  warranty,  as  to  value,  both  in  the  application  and  in 
the  policy,  as  rendered  the  ppUcy  null  and  void.  The  plaintiff  re- 
plied that  the  defendant  was  estopped  from  making  such  defense, 
because,  at  the  time  the  application  was  made  and  signed,  the  agent 
of  the  defendant  was  correctly  informed  as  to  the  value  of  the  mer- 
chandise on  hand,  and  that  the  same  would  be  increased  by  sub- 
sequent purchases.  The  insurance  was  for  $2,500,  and  the* defendant 
insists  the  value  of  the  stock  was  fixed  at  $4,000,  when  it  was  in  fact 
about, $1,700  at  the  time  the  insurance  was  effected.  The  plaintiff 
concedes  that  the  value  of  the  stock  was  about  $1,700,  but  denies 
that  it  was  ever  represented  or  warranted  that  the  stock  was  of  any 
greater  value  when  the  application  for  insurance  was  made.    In  an 
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amended  abstract,  which  is  not  denied,  it  is  stated  that  the  applica- 
tion in  the  respect  mentioned  is  as  follows:  "Cash  values:  Build- 
ing (exclusiYe  of  ground),  $ .    Annually,  stock  or  merchandise, 

$4,000.    Other  personal  property,  | .    Yes.    How  often  do 

you  take  account  of  stock?  Annually.  When  last  taken?  Just 
commenced.  What  was  the  amount?  Stock  will  be  from  $4,000  to 
$5,000.    Do  you  keep  merchandise  and  cash  accounts  ? ." 

By  consent  of  parties,  the  original  application  is  before  us,  and  from 
a  careful  examination  of  it  we  are  unable  to  conclude  that  the  state- 
ment in  the  amended  abstract  is  not  correct  It,  therefore,  in  the 
absence  of  a  denial,  must  be  so  conceded.  The  assured  introduced 
evidence  tending  to  show  that  the  agent  soliciting  the  insurance,  and 
who  filled  the  blanks  in  the  application,  was  informed  that  the  stock 
of  goods  at  that  time  was  of  the  value  of  about  $1,700,  but  it  was  ex- 
pected to  increase  the  value  of  the  stock  to  the  value  named  in  the 
application.  It  is  urged  this  evidence  is  inadmissible;  but  we  think 
otherwise.  It  cannot  fairly  be  said,  we  think,  that  such  evidence 
contradicts  either  the  application  or  the  policy. 

The  statements  made  in  the  application  may  be  said  to  be  con- 
tradictory, but  we  think  it  cannot  be  said  there  is  a  positive  state- 
ment as  to  the  value  of  the  goods.  It  is  dear  that  the  statement  is 
that  the  value  of  the  goods  will  be  from  $4,000  to  $5,000.  This  ex- 
cludes the  thought  that  the  then  present  value  amounted  to  that, 
and  we  do  not  think  that  any  one  who  read  the  application  could 
reasonably  reach  the  conclusion  that  there  was  any  representation 
or  warranty  as  to  the  value  of  the  goods.  Therefore,  as  there  was 
no  warranty  as  to  such  value,  evidence  to  show  what  was  said  to  the 
soliciting  agent  of  the  defendant  was  admissible  for  the  purpose  of 
showing  there  was  no  fraudulent  representation.  This,  it  seems  to 
us,  must  be  obvious,  for  the  reason  that  the  application  on  its  face 
stated  that  the  value  of  the  stock  would  be  from  $4,000  to  $5,000; 
and,  if  the  present  value  was  deemed  by  the  defendant  to  be  mate- 
rial, it  was,  by  the  terms  of  the  application,  put  upon,  and  was 
bound  to  make,  inquiry.  Under  the  circumstances,  we  think  the 
evidence  in  question  clearly  admissible,  and  within  the  rule  in  Jor- 
dan vs.  Insurance  Co.,  64  Iowa,  216,  19  N.  W.  Rep.,  917,  and  Don- 
nelly vs.  Cedar  Rapids  Ins.~Co.,  28  N.  W.  Rep.,  607.    Affirmed. 
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SUPREME  OOUBT  OF  ILLINOIS. 


Appealed  from    Third  DinlricL 


HALDERMAN  et  al. 

vs. 

MASSACHUSETTS  MUT.  LIFE  INS.  CO., 

The  payment  of  commissions  to  an  agent  for  securing  a  loan,  independent  of 

the  company,  is  not  nsurions. 
A  contract  in  a  mortgage  for  the  payment  of  reasonable  attorney's  fees  in 

caseof  foreclosure,  is  not  usunous. 

MAaBUDEB,  J. 

This  case  is  brought  before  us  bj  writ  of  error  to  the  appellate 
court  of  the  third  district,  which  affirmed  a  decree  of  the  circuit 
court  of  McLean  County  foreclosing  a  mortgage. 

In  January,  1876,  Margaret  A.  Halderman  borrowed  of  the  Macea- 
chusetts  life  Insurance  Company  through  Tillotson  and  Waite,  of 
Bloomington,  $3,600;  she  and  her  husband  executing  their  bond  to 
the  company  for  that  sum,  bearing  10  per  cent  interest,  and  giving  a 
trust-deed  to  secure  the  payment  of  the  bond,  upon  the  land  de- 
scribed in  the  bilL  At  the  time,  John  R  Halderman,  husband  of 
Margaret  A.,  allowed  to  Tillotson  and  Waite  a  commission  of  6  per 
cent,  $180,  which  was  retained  by  the  latter  from  the  money.  In 
January,  1881,  the  bond  maturing,  Halderman  and  wife  made  appH- 
cation  to  Tillotson  and  Fell,  successors  of  Tillotson  and  Waite,  for  a 
renewal  of  the  loan,  which  Tillotson  and  Fell  obtained,  and  Halder- 
man and  wife  gave  their  bond  to  the  insurance  company  for  $3,600, 
bearing  8  per  cent  interest  f  the  then  highest  legal  rate  of  interest) 


Digitized  by  LjOOQ IC 


1887.]  Ealderman  et  cd.  vs.  Maaaachusetts  Mut.  Life  Ins,  Co.    889 

secored  by  trust-deed  on  the  same  land,  receiying  no  money  what- 
ever. On  this  occasion  Halderman  paid  to  Tillotson  and  Fell  a  com- 
mission of  $80.  The  last-mentioned  trust  deed  is  the  one  foreclosed  ^ 
by  the  decree.  The  facts  of  this  case,  with  the  exception  of  the 
$100  allowed  for  attorney's  fees,  as  hereafter  stated,  are  almost  the 
same  as  the  facts  in  the  case  of  Cox  ts.  Massachusetts  Mut.  Life  Ins, 
Oo.,  113  HL,  382.  There  a  commission  of  $150  was  paid  on  the 
original  loan,  and  a  commission  of  $75  for  the  renewal  of  the  loan, 
sad  it  was  held  that  there  was  nothing  of  usuiy  in  the  charge  and 
payment  of  such  commissions.  The  question  in  this  case  is  whether, 
under  a  similar  state  of  facts  to  that  which  is  stated  and  discussed 
in  the  Cox  case,  the  payment  of  the  commissions  above  named  of 
$180  and  $80  constitutes  usury.  The  opmion  in  the  case  referred  to 
is  decisive  of  the  present  case  upon  the  question  of  usury.  The 
trust-deed  in  this  case  contained  a  stipulation  that  a  solicitor's  fee  of 
$100  might  be  taxed  as  a  part  of  the  costs  in  case  a  bill  should  be 
filed  to  foreclose.  We  think,  upon  the  authority  of  Dunn  vs.  Bod- 
gers  (43  DL,  260)  and  Clawson  vs.  Munson  (55  Bl.,  394),  that  the  cir- 
<;uit  court  committed  no  error  in  aUowing  the  attorney's  fee  to  be 
taxed  as  a  part  of  the  costs. 

If  such  allowance  by  the  master  in  his  report  to  the  circuit  court 
had  been  an  improper  one,  appellants  should  have  called  attention 
io  it  by  an  exception  to  the  master's  report,  specially  pointing  out 
ihe  objectionable  item.  This  was  not  done.  If  such  an  exception 
had  b^n  filed  before  the  master,  the  circuit  court  would  have  cor- 
rected  whatever  error,  if  any,  may  have  been  committed  in  taxing 
the  fee. 

Counsel  for  appellant  claims  that  an  agreement  in  a  mortgage  for 
an  attorney's  fee,  such  as  is  above  set  forth,  is  usurious.  To  sustain 
this  claim,  he  refers  to  Thomasson  vs.  Townsend,  10  Bush,  114 
The  Kentucky  case  seems  to  support  the  view  contended  for  by 
<sounsel,  but  it  lays  down  a  doctrine  inconsistent  with  our  decisions, 
and  notably  with  the  cases  in  48  and  55  Bl.,  above  referred  to. 

A  contract  in  a  mortgage  that  an  attorney's  fee  which  is  reasonable 
in  amount,  may  be  taxed  as  a  part  of  the  costs  in  a  suit  to  foreclose 
the  mortgage,  is  not  regarded  as  usurious  in  this  State. 

We  have  sustained  such  contracts  as  valid. 

The  judgment  of  the  appellate  court  is  afifirmed. 
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COURT  OP  APPEALS  OP  KENTUCKY. 


JACKSON  ET  AL. 

vs. 

ANDERSON  et  al.* 

While  life  insurance  policies  are  not  ordinarily  assignable  like  a  promissory 
^  note,  if  a  benefit-certificate  assignable  by  its  terms  is  assigned  for  land  th& 

assignee  cannot  claim  to  have  tne  assignment  set  aside  and  to  recover  the 

land  on  the  ground  th,at  it  was  not  assignable. 

Wm.  LnmsAT  and  James  D.  Black, /or  Appellants. 

DiSHMAN  &  McCleabt,  J.  H.  TiNBLBY,  JoHN  H.  WiLSON,  and  Rich- 
ABD6  &  Hikes, /or  Appellees. 

Pbtob,  C.  J. 

Affcer  the  re-argument  in  this  case,  the  court  is  still  disposed  to 
adjudge  that  the  appellant  is  entitled  to  a  reversal.  The  parties 
were  dealing  at  arms'  length  in  regard  to  these  policies,  thatfseem 
to  have  had  a  marketable  value.  The  husband  of  Mrs.  Jackson  was 
one  of  the  beneficiaries,  and,  besides,  the  benefit-certificate  on  its- 
face  made  the  sum  aid,  at  the  death  of  the  member,  her  assigns  as 
well  as  those  named  as  the  beneficiaries.  Lawyers  had  been  con- 
sulted, and  opinions  given  pro  and  con,  as  to  the  right  to  assign. 
That  ordinary  life  policies  are  not  assignable,  and  cannot  be  placed 
upon  the  market  as  a  promissory  note  or  bank  paper,  is  well  estab- 
lished;  but  here  all  the  certificates  issued  by  the  grange  purport  to 
confer  on  the  insured  the  right  to  assign,  and  it  may  well  be  doubted 
whether  the  corporation  can  make  any  defense  to  a  bona  fide  holder 
who  has  been  induced  to  purchase,  not  by  the  representations  of  the 
agents,  that  they  were  assignable,  but  by  the  express  terms  of  the 
policy  transferred. 

Speculation  was  freely  entered  into  by  many  parties  in  the  county 
of  Knox  in  these  policies.     Appellee,  who  should  have  informed 

*  Declalon  rendered.  May  1%  1887. 
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himself  as  to  the  rights  of  the  parties,  was  an  active  participant  in  the 
purchases  made.  He  purchased  this  policy  in  1877,  and  there  was 
no  complaint  made  until  1882,  when  it  is  apparent  the  members  of 
the  grange  were  being  reduced  in  numbers,  and  the  inducement  to 
continue  purchasing  was  not  so  great  There  was  never  any  tender 
of  the  policy  back  to  the  appellent,  or  any  offer  to  pay  the  premiums 
that  were  unpaid;  but,  on  the  contrary,  there  was  a  forfeiture  of  the 
policy  while  in  the  hands  of  the  appellee,  and  no  notice,  from  the 
decided  weight  of  the  testimony,  given  by  him  of  his  intention  to 
abandon  the  contract.  He  had  a  policy  on  his  own  life,  besides 
others  that  he  forfeited  about  the  same  time,  and  it  was  evident  that 
the  speculation  was  becoming  a  burden,  and  the  cause  prompting 
the  appeUee  to  sue  consisted  in  the  lessening  of  the  ability  of  the 
corporation  to  pay  by  reason  of  its  failing  condition.  He  was 
offered  by  Vaughn  $500  for  the  policy,  and  by  Parrott  $600.  He 
asked  $1,800,  and,  if  Mrs.  Jackson  had  died,  would  have  been  enti- 
tled to  $2,000,  in  the  event  he  acquired  the  interest  of  all  the  chil- 
dren. As  to  the  husband's  interest,  he  acquired  that  in  the  event  he 
survived  his  wife;  because  the  policy  assigned  by  the  husband  and 
wife  gave  the  right  to  assign,  and  estopped  the  husband  from  assert- 
ing any  claim  to  the  insurance  money.  The  appellants,  from  the 
proof,  have  entered  upon  the  land,  erected  buildings,  improved  the 
fence,  and  lived  on  it  some  five  years  before  this  suit  was  brought. 
That,  from  the  preponderance  of  the  proof,  was  the  first  notice  ap- 
pellants had  of  the  purpose  on  the  part  of  the  appellee  to  seek  a  re- 
scission of  the  executed  contract.  The  land  was  worth  not  exceeding 
$600.  Mrs.  Jackson  could  have  sold  her  policy  at  any  time  upon  a 
risking  bargain  for  that  sum.  The  appellee  refused  to  sell  it  until 
he  saw  that  it  was  becoming  worthless,  and,  when  in  no  condition  to 
place  these  parties  in  statu  quo,  asks  to  have  the  contract  re- 
scinded. 

This  judgment  is  reversed  and  remanded,  with  directions  to  dis- 
miss the  proceeding  as  to  Jackson  and  wife. 

It  appears  that  all  of  the  children  of  Mrs.  Jackson  are  of  age  but 
two.  ^Chere  are  eleven  children  in  all;  and,  as  the  mother  has  ob- 
tained the  benefit  of  the  policy  by  accepting  for  it  a  conveyance  for 
this  land,  the  appellee  should  be  allowed  to  amend  his  petition, 
making  the  children  defendants,  and  have  the  policy  to  be  renewed 
by  the  corporation  payable  to  the  appellee. 

Judgment  reversed,  and  remanded  for  proceedings  consistent  with 
this  opinion. 
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SrPBEME  COURT  OP  PENNSYLVANIA. 


SIEGEIST 

SCHMOLTZ.*] 

A  policy,  issued  npon  the  life  of  A  in  favor  of  B,  contained  an  agreement 
that  A  should  not  become  a  panpei  so  long  as  it  was  in  force. 

Held,  That  B,  haying  otherwise  no  interest  in  the  life  of  A,  could  only  re- 
cover the  actual  amount  expended  for  his  support,  on  grounds  of  public 
policy. 

A  policy  of  insurance  was  issued  upon  the  life  of  Siegrist;  it  con- 
tained an  agreement  by  which  Schmoltz  agreed  that  Siegrist  should 
not  become  a  pauper  as  long  as  the  certificate  was  in  force  On  the 
death  of  Siegrist  the  amount  of  the  policy  was  paid  to  Schmoltz, 
whereupon  an  action  of  assumpsit  was  brought  by  the  administrator 
of  Siegrist  against  Schmoltz  to  recover.  The  verdict  was  for  the 
defendant 

GOBDON,  J. 

John  Schmoltz,  the  defendant  below,  who  was  named  as  the  hene- 
ficiary  in  the  policy  on  the  life  of  Jacob  Siegrist^  being  neither  a 
creditor  nor  near  relative  of  the  assured,  took  no  interest  therein,  ex- 
cept as  hereinafter  stated.  The  court  below  fell  into  the  eiior  of 
holding  that  the  question  was  one  of  good  faith  on  part  of  the  bene- 
ficiary. Now,  says  the  learned  judge,  in  his  charge  to  the  juiy,  "the 
question  that  we  intend  to  submit  to  you  is  entirely  a  question  of 
fact,  namely:  whether  or  not  this  transaction  was  speculatiye  in  its 
character;  whether  it  was  so  on  part  of  Schmoltz,  because  that  is  the 
important  question.    Whether  it  was  on  part  of  Schmoltz  a  epecnla- 

•  Deolilon  rendered,  October  4,  ISSe. 
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tion  on  the  life  of  Jacob  Siegrist,  or  whether  it  was  a  bona  fide  trans- 
action ;  a  transaction  entered  into  on  his  part  in  good  faith;  upon 
good  motiyes,  charitable  or  benevolent  motives;  with  the  disposition 
to  befriend  the  man  who  seemed  to  need  friends;  to  support  a  man 
who  seemed  to  need  support;  whether,  in  other  words,  the  transaction 
is  free  from  that  taint  which  would  make  it  void;  namely,  the  taint 
of  speculation." 

But  as  we  have  intimated,  the  question  is  not  one  of  good  faith, 
but  of  public  policy:  Downey  vs.  Hoflfer,  16  W.  N.  C,  185.  The 
intention  of  John  Schmoltz  in  obtaining  this  policy  may  have  been 
innocent  and  pure,  but  this  cannot  be  regarded,  for  the  fact  remains 
that  he  was  in  no  way  interested  to  maintain  the  life  of  Jacob  Sie- 
grist, and  it  is  certain  the  sooner  that  life  was  extinguished  the*  bet- 
ter it  was,  in  a  pecuniary  point  of  view,  for  the  beneficiary.  Nor 
does  it  help  the  matter,  but  rather  the  contrary,  that  the  defendant 
had  charged  himself  with  the  support  of  Siegrist,  for  all  the  more 
would  his  pecuniary  interest  be*  advanced  by  the  termination  of  Sie- 
grist's  life. 

Doubtless  the  defendant,  having  entered  into  an  agreement  for  the 
maintenance  of  the  insured,  might  take  a  policy  on  his  life  in  order 
to-  protect  himself  to  the  extent  of  that  charge,  'even  as  a  creditor 
may  insure  his  debtor  to  the  extent  of  his  debt,  for  in  that  case  he 
could  gain  nothing  by  Siegrist's  death,  though  he  might  not  be  in- 
terested to  maintain  his  life.  It  follows,  that  Schmoltz  had  an  insur- 
able  interest  in  the  life  of  Siegrist  to  the  amount  that  he  actually 
paid  for  his  support,  or  which  he  advanced  in  money  or  otherwise, 
in  fulfillment  of  his  contract  So,  in  addition  to  this,  would  he  be 
entitled  to  the  money  he  expended  in  taking  out  and  maintaining  the 
poUcy;  in  other  words,  he  must  be  fully  re-imbursed  for  all  his  legit- 
imate expenses,  including  lawful  interest,  and  for  the  balance  the 
administrator  is  entitled  to  a  judgment  As  what  we  have  said  in  ef- 
fect sustains  all  the  assignments  of  error,  we  need  not  consider  them 
iQ  detail  The  judgment  of  the  court  below  is  reversed  and  a  new 
venire  ordered.    Judgment  reversed. 
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UNITED  STATES  CIECUIT  OOUBT. 

DISTRICT  OF  ALAJSSACHUSETTS. 


PHENix  ms.  CO. 

CHADBOURNE,  Adm'b,  et  al.*J 

'The  agents  of  the  owners  of  a  vessel  advanced,  at  the  owners'  request  and 
for  their  benefit,  the  money  necessary  to  enable  the  vessel  to  make  a  voy- 
age, and  took  ont  a  poliov  of  Insurance  to  secure  the  amount  advanced. 
The  vessel  was  lost,  and  the  insurance  money  collected  by  the  agents. 
Seld,  That  the  receipt  of  the  money  extinguished  and  satisned  the  debt, 
and  that  neither  under  an  assignment  to  the  insurance  company^  nor  under 
the  doctriue  of  subrogation,  could  the  company  maintain  an  action  against 
the  owners  to  recover  the  amouut  from  them. 

« 
The  facts  in  this  case  were  that  the  vessel  was  in  Georgia,  and  it 

became  necessary  to  raise  money  to  put  the  vessel  in  condition  to 
make  a  voyage  to  South  America.  Parsons  k  Loud,  of  New  York, 
were  agents  of  the  owners,  and  advanced  the  money,  taking  out  a 
poHcy  of  insurance  to  secure  the  amount  thus  advaoced.  The  ves- 
sel was  lost,  and  the  insurance  money  collected  by  Parsons  &  Loud, 
and  the  plaintiff  took  an  assignment  of  the  daim.  The  defendant 
Chadboume  is  administrator  of  the  estate  of  Nehemiah  Gtibson. 

C.  T.  BussELL,  Jr.,  for  Libelant. 
P.  DoDOB,  for  Befpondenls. 

Nelson,  J. 
It  is  perfectly  clear,  from  the  facts  agreed  upon  in  this  case,  that 
the  insurance  on  the  advances  made  by  Parsons  &  Loud  on  the  credit 

Deoiaion  rendered,  1887.— From  Federal  jBeptyrter, 
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of  the  Yessel  and  freight  were  effected  at  the  defendants'  request, 
at  their  eoet,  and  for  their  benefit,  and  that  Parsons  &  Loud  were 
l>ound  by  their  cpntract  with  the  defendants  to  apply  the  insurance 
money,  when  received,  to  the  payment  of  the  debt  incurred  on  ac- 
count of  the  advances.  The  receipt  of  the  insurance  money-  by 
Parsons  &  Loud,  therefore,  operated  at  once  as  an  extinguishment 
of  the  debt,  and  they  could  thereafter  have  maintained  no  action 
against  the  defendants  for  its  recovery.  The  debt  having  been  thus 
satisfied,  nothing,  of  course,  passed  by  the  formal  assignment  of  the 
<shiam  by  Parsons  &  Loud  to  the  libelant  For  the  same  reason,  by 
paying  the  loss  the  libelant  acquired  no  right  by  way  of  subroga- 
tion to  enforce  the  debt  against  the  defendanta  It  could  not,  by 
paying  the  loss,  get  by  subrogation  a  right  which  the  assured  did 
not  possess,  and  it  makes  no  difference  that  it  had  no  notice  of  the 
arrangement  between  Parsons  &  Loud  and  the  defendants  when  it 
issued  the  policy.  All  this  has  become  settled  law  in  this  court 
by  the  recent  decision  of  the  supreme  court  in  Phoenix  Lis.  Co.  vs. 
Erie  &  Western  Transp.  Co.,  117  U.  S.,  312,  6  Sup.  Ct  Eep.,  760, 
1,176.    Libel  dismissed,  with  costs. 
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SUPREME  JUDICIAL    COUET  OF   MAINE. 


SWEAT 

PISCATAQUIS  MUTUAL  INSURANCE  COMPANY.  * 

Whether  an  erroneons  description  of  title  by  misrepresenting  that  it  was  an- 
incumbered,  is  material,  is  for  tbe  jury  to  decide. 

Crosby  k  Crosby, /or  PJmniiff, 

Henry  Httdson  and  C.  A.  Everett, /or  DrfendanL 

Walton,  J. 

Whether  an  erroneous  description  or  misrepresentation  of  title 
in  an  application  for  insurance  is  or  is  not  material  is  a  question  of 
&ct  for  tiie  jury,  and  not  a  question  of  law  for  the  court  In  this 
case,  the  plaintiff  in  her  application  for  insurance  stated  that  the 
property  was  unincumbered  when  in  fact  there  was  a  mortgage 
upon  ii  The  presiding  judge  instructed  the  jury  that  this  misrep- 
resentation was  not  material  This  was  error.  The  materiality  of 
the  misrepresentation  shoidd  have  been  submitted  to  the  jury:  Bev. 
Stats.,  chap.  49,  §  20;  Bellatty  vs.  Ids.  Co.,  61  Me.,  414. 

Exceptions  sustained;  new  trial  granted. 

Peters,  C.  J.,  Danforth,  Emery,  Foster  and  Hafltell,  JJ.,  con- 
curred. 

*  DeoiiioQ  rendered,  Febmtry  13,  1887. 
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UNITED  STATES  CIRCUIT  COUET 

SOUTHERN  DISTRICT  OF  NEW  YORK. 


ALBERT  H.  CHADBOURNE 

vs. 

GERMAN-AMERICAN  INS.  CO.*  J 

Thelpolicy  was  proonred  by  N.  on  credit  for  the  preminm  and  made  payable  to 
jT  as  mortgagee.  J.  subsequently  became  owner  and  the  policy  was  con- 
firmed to  him  and  made  payable  to  C.  as  mortgagee.  Notice  was  after- 
wards sent  to  J.  and  to  C.  that,  nnless  the  preminm  was  paid  on  the 
following  day,  the  policy  would  be  canceled.    No  payment  being  made, 

«  Ohugo  daliTered,  June  3d,  ith,  and  etli,  1887.  "~ 

Vol.  XVI.-67. 
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thej'  were  notified  on  the  following  day  (Saturday),  that  the  policy  waa 
canceled,  and  its  retnm  with  the  earned  premium  was  demanded.  The 
*  notices  were  received  on  Monday  following,  and  abo^t  three  hours  later 
the  loss  occurred. 

Held,  That  the  obligation  to  pay  the  premium  rested  on  N.,  whose  undertaking 
to  do  so  had  been  accepted  by  the  company,  and  who  had  not  been  notified, 
and  C.  had  no  knowledge  of  such  failure  to  notify,  therefore  C.  was  not 
guilty  of  fraud  or  default. 

Meldj  That  the  cancellation  would  only  be  efifectiye  upon  the  lapse  of  a  reason- 
able time  after  notice,  to  procure  other  insurance. 

Meld,  That  in  order  to  make  the  cancellation  complete,  the  company  should 
have  surrendered  the  obligation  of  N.  given  for  the  premium. 

Before  Hon.  Hoyt  H.  Wheeler,  district  judge,  and  a  jury. 
This  was  an  action  upon  a  policy  of  fire  insurance,  coYering  cer- 
ain  lumber-drying  machinery.    The  material  portions  of  the  policy 
were  as  follows  : — 

German-American  Insurance  Company  of  New  York,  in  consideration  of 
twenty-five  dollars,  and  of  the  agreements  and  conditions  herein  contained, 
does  insure  Allen  T.  Nye  &  Co.  to  the  amount  of  twenty- five  hundred  dollars. 

«  *  «  *  «  *  *  «.*  * 

New^  York,  April  26th,  1886,  loss,  if  any,  payable  to  the  Jennings  Lumber 
Dryiug  Company  of  New  York  and  its  assignees  as  their  mortgage-interest 
may  appear.    J.  A.  Silvey,  Sect'y. 

May  6th,  1886,  the  interest  in  this  policy  is  now  vested  in  the  Jennings 
Lumber  Drying  Company,  owners,  and  loss,  if  any,  payable  to  them.  Charles 
E.  and  W.  F.  Peck,  Agts. 

May  14th,  1886,  loss,  if  any,  payable  to  A.  S.  Chadboome  as  his  mortgage- 
interest  may  appear.    Charles  £.  and  W.  F.  Peck,  Agte. 

1  Warranty  of  asshred.  ♦  *  ♦  *  *  This  policy  shall  become  void,  un- 
less consent  in  writing  is  indorsed  by  the  company  hereon  in  each  of  the  fol- 
lowing instances,  viz.:  *  *  *  *  if  any  change  take  place  in  the  title,  in- 
terest, location,  or  possession  of  the  property  (except  in  case  of  succession  by 
reason  of  the  death  of  the  assured),  whether  by  sale,  transfer,  or  conveyance, 
in  whole  or  in  part,  or  by  legal  process  or  judicial  decree ; 

5.  Relative  to  issue  and  cancellation  of  policy ;    *    ♦    *    * 

2.  This  insurance  may  be  terminated  at  any  time  by  request  of  the  assured, 
or  by  the  company  on  giving  notice  to  that  efiect.  On  surrender  of  the  policy 
the  company  shall  refund  any  premium  that  may  have  been  paid,  reserving 
the  usual  short  rates  in  tbe  first  case,  and  pro-ra]»  rates  in  the  other  case. 

6.  Proceedings  in  case  of  loss.  *  *  *  3.  A  particular  statement  of  the 
loss  shall  be  rendered  to  this  company  at  its  office  in  New  York  as  soon  after 
the  fire  as  possible.    ♦    ♦    * 

6.  This  company  shall  not  be  liable  for  a  greater  proportion  of  any  loss  sus- 
tained by  the  assured  upon  any  property  described  in  this  policy  than  the 
sum  hereby  insured  thereon  bears  to  the  whole  sum  insured  thereon,  whether 
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such  other  insurance  be  by  policies  specific  or  otherwise,  or  whether  prior  or 
subsequent  to  this  insnrancei  or  whether  snch  other  msnrance  be  valid  or 
noty  and  without  reference  to  the  solvency  of  the  other  insuring  companies. 
In  the  event  of  partially  non-concurrent  insurance,  then  to  determine  the  lia- 
bility of  this  company  it  shall  be  assumed  that  policies  other  than  specific 
shall  contribute  with  specific  policies  in  the  proportion  that  the  loss  on  the 
property  included  in  each  item  of  the  specific  policies  bears  to  the  total  loss 
for  which  the  more  general  policies  are  liable.  The  adjusted  claim  under  this 
policy  shall  be  due  and  payable  sixty  days  after  the  full  completion  by  the 
assured  of  all  the  requirements  herein  contained. 

9.  It  is  hereby  expressly  provided  that  no  suit  or  action  against  this  com* 
pany  for  the  recovery  of  any  claim  by  virtue  of  this  policy  shall  be  sustaina- 
ble in  any  court  of  law  or  equity,  until  after  full  compliance  by  the  assured 
with  all  the  foregoing  requirements. 

BooEB  PoBTEB,  for  Plaintiff, 

S.  St,  John  McOutcheon,  and  W.  D.  Murbay,  for  Defendant. 

The  plaintiff  offered  in  evidence  a  chattel  mortgage  covering  the 
insured  property  dated  May  19th,  1886,  executed  by  Bichardson  and 
Crosby.  He  then  proved,  that  a  similar  chattel  mortgage  from  the 
Jennings  Lumber  Drying  Company  to  himself  had  been  canceled  in 
conaiderAtion  of  the  execution  of  that  by  Bichardson  and  Crosby  ; 
that  a  conditional  sale  had  been  made  by  the  Jennings  Company  to 
Bichardson  and  Crosby;  that  the  latter  had  faUed  to  perform  the 
conditions,  and  that  the  title  had  reverted  to  the  Jennings  Company, 
which  had  not  parted  with  the  possession  of  the  same.  He  also 
proved  the  loss  by  fire  on  August  26th,  1886,  and  the  amount  of 
damage  ijO  himself;  the  policy  and  the  proofs  of  los^  served  Novem- 
ber 4, 1886;  that  the  day  after  the  fire  the  plaintiff  visited  the  office 
of  the  defendant  and  tendered  the  amount  of  the  premium;  that 
the  defendant  then  refused  to  accept  the  money,  stating  that  the 
policy  had  been  canceled  and  lapsed  for  non-payment  of  the  pre- 
mium; and  that  subsequently  the  defendant  refused  upon  the  same 
ground  to  give  plaintiff  the  customary  blank  form  of  proof  of  loss. 
Plaintiff  then  rested  his  case. 

Defendant  then  moved  for  a  direction  of  a  verdict  upon  the  fol- 
lowing grounds : — 

L  No  consideration  for  the  insurance  has  been  proved. 

(Wheeler,  J.:  The  issue  of  the  policy  imports  a  consideration.) 

n.  The  plaintiff  must  fail  because  he  has  not  shown  that  his 
mortgagors,  Bichardson  and  Crosby,  had  an  interest  in  the  property 
at  the  time  of  the  loss.    It  is  well  settled,  that  no  mortgagee  can 
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recover  undier  a  policy  of  iuBurance,  unless  his  mortgagor  could 
have  done  so,  had  the  policy  been  payable  to  the  latter  :  Jones  on 
Mortgages,  §  406;  Friemansdorf  vs.  Watertown Ins.  Co.,  1  Fed.  R,  68; 
Conn.Mut.  Life  Ins.  Co.  vs.  Scammon,  4  Fed.  R,  263;  Carpenter  vs. 
Providence  W.  M.  Ins.  Co.,  16  Peters,  496;  Grosvenor  v&  Atlantic 
Fire  Ins.  Co.,  17  N.  Y.,  391;  Perry  vs.  Lorillard  Ins.  Co.,  61  N.  T., 
214. 

The  complaint  should  have  showed  that  Richardson  and  Crosby 
were  owners  at  the  time  of  the  fire. 

ILL  The  transfer  to  Richardson  and  Crosby,  as  it  was  not  commu- 
nicated to  the  defendant,  avoids  the '  policy  under  clause  1. 

ly.  The  delay  of  the  insured  in  serving  proo&  of  loss  avoids  the 
policy  under  subdivision  3  of  clause  6. 

y.  As  the  action  was  commenced  on  November  16th,  only  twelve 
days  after  the  service  of  the  proofs  of  loss,  it    was  prematurely 
brought  and  must  be  dismissed.    The  policy  requires  sixty  days'  de- 
lay after  service  of  the  proofs  of  loss.    See  subdivision  6  of  clause  6. 
Plaintiff  opposed  as  follows : — 

I.  As  was  said  by  the  court  during  the  argument,  the  issue  of  the 
policy  creates  the  presumption  of  a  consideration. 

n.  The  cases  cited  by  the  defendant  merely  hold,  that  a  breach  of 
warranty  by  a  mortgagor  defeats  the  mortgagee  under  a  policy  like 
that  on  which  we  sue.  They  do  noi  support  the  proposition  main- 
tained by  the  defendant. 

HL  The  failure  of  the  defendant  to  plead  as  a  defense  the  con- 
ditional transfer  to  Richardson  and  Crosby  prevents  it  from  now 
relying  upon  it 

IV.  The  refusal  of  the  defendant  to  recognize  the  policy  as  in 
force  or  to  furnish  the  customary  blank  form  for  proof  of  loss,  was 
under  the  authorities  a  waiver  of  their  right  to  require  proofs  of 
loss:  Life  Ins.  Co.  vs.  Pendleton,  112  TJ.  S.,  696,  709  ;  Brink  va 
Hanover  Fire  Ins.  Co.,  80  N.  Y.,  108;  Home  Ins.  Co.  va  B.  W.  Co., 
93  U.  S.,  546;  Taylor  vs.  Merch.  Fire  Ins.  Co.,  7  How.,  Pr.  (N.  Y.), 
390;  B.  &  S.  Wagon  Co.  vs.  A.  F.  &  M.  Ins.  Co.,  13  Ins.  L.  J.,  367. 

In  the  same  manner,  the  provision  as  to  sixty  days  of  grace  after  * 
service  of  proofs  of  loss  was  also  waived.    Moreover,  that  provision 
manifestly  applies  only  when  there  is  other  insurance,  and  a  conse- 
quent adjustment  is  made. 

Wheeler,  J.,  denied  the  motion  with  leave  to  offer  further  evidence 
and  subsequently  renew  the  same. 
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The  defendant  then  proved:  that  no  premium  bad  ever  been  paid 
upon  the  policy;  that  on  Friday,  July  23d,  the  insurance  company 
had  mailed  to  the  plaintiff  and  the  Jennings  Lumber  Drying  Com- 
pany notice  that,  unless  the  premium  were  paid  on  or  before  Satur- 
day, the  policy  would  be  canceled;  that  these  notices  were  delivered 
to  the  plaintifi^  who  was  secretary  of  the  Jennings  Company,  on 
Saturday  morning;  that  Saturday  afternoon  the  insurance  company 
wrote  in  its  books  that  the  policy  was  canceled,  and  mailed  to 
the  same  persons  notices  to  that  effect,  which  notices  were  deliv- 
ered at  10  A.  M.,  Monday,  July  26th.  The  defendant  also  offered  evi- 
dence tending  to  show  a  transfer  of  both  the  title  and  possession  of 
the  property  from  the  Jennings  Company  to  the  ]E}mpire  Drying 
Company. 

The  plaintiff  in  rebuttal  offered  evidence  tending  to  prove  that 
there  had  been  no  transfer  of  either  the  title  or  possession  of  the 
property,  but  merely  an  executory  agreement  to  sell  it  to  the  Em- 
pire Drying  Company;  that  the  fire  occurred  about  2  p.  m.  on  Mon- 
day; that  on  account  of  the  character  of  the  property  it  would  have 
Inquired  two  or  three  days  to  effect  new  insurance  upon  it;  and 
that  the  president  of  the  Jennings  Lumber  Drying  Company  was 
absent  from  the  city  when  the  first  notice  was  delivered  on  Saturday, 
and  did  not  see  it  until  he  received  the  second  notice,  Monday 
morning,  a  few  hours  before  the  fire. 

The  defendant  then  renewed  its  motion  for  the  direction  of  a  ver- 
dict against  the  plaintiff  upon  the  further  grounds  that  the  insurance 
company  had  exercised  its  option  and  duly  canceled  the  policy,  and 
that  the  agreement  with  the  Empire  Drying  Company  amoxmted  to 
a  breach  of  the  condition  against  alienation  of  the  property. 

Plaintiff  opposed  on  the  following  grounds : — 

I.  As  to  whether  the  contract  with  the  Empire  Company  was  a 
sale  or  an  agreement  to  sell,  and  whether  there  was  a  change  in 
the  possession  of  the  property;  the  testimony  being  conflicting,  are 
questions  for  the  jury. 

n.  The  manuscript  provision  that  the  policy  is  payable  to  the 
plaintiff  *'  as  his  mortgage-interest  may  apx)ear,"  is  a  waiver  of  the 
printed  clause  against  a  change  of  title  without  notice  to  the  com- 
pany:   Ramsey  vs.  Phoenix  In&  Co.,  1  Fed.  E.,  396. 

nL  As  long  as  plaintiff's  mortgage  remained  in  force  there 
could  be  no  change  in  the  title  to  the  property.  The  word  title 
means  legal  title.  A  chattel  mortgagee,  unlike  a  mortgagee  of 
ITew  York  real  estate,  obtains  the  legal  title  to  the  mortgaged 
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property.  Nothing  is  left  with  the  mortgagor  except  a  naked  right 
of  redemption.  See  Jones  on  Chattel  Mortgages  and  cases  cited. 
The  transfer  of  such  a  right  by  the  mortgagor  is  not  a  change  in 
the  title  to  the  property. 

IV.  As  long  as  plaintiff  retained  an  insurable  interest,  there  was 
no  breach  of  the  condition  against  alienation :  Hitchcock  vs.  N.  W. 
Ins.  Co.,  26  N.  Y.,  68;  Savage  vs.  Long  Island  Ins.  Co.,  43  How.  Pr. 
(N.  Y.),  462;  Runney  vs.  Phoenix  Ins  Co.,  1  Fed.  R,  396;  Planters' 
Mut  Ins.  Co.  vs.  Rowland,  16  Ins.  Law  Jour.,  345,  349;  Eyte  vs. 
Commercial  Union  Ass'e  Co.,  16  Ins.  Law  Jour.,  330. 

y.  The  policy  was  not  canceled  before  the  loss  occurred.  The 
plaintiff  was  entitled  to  reasonable  notice  of  the  cancellation.  It 
must  be  admitted,  that  the  policy  would  not  authorize  the  defend- 
ant, if  the  building  adjoining  that  of  the  insured  should  catch  fire, 
to  notify  him  forthwith  that  his  policy  was  canceled.  Were  this 
the  law,  whenever  a  fire,  such  as  devastated  Chicago,  Boston,  and 
Portland,  raged  in  the  vicinity  of  insured  property,  the  insurance 
companies  would  easily  escape  all  liability.  This  cannot  be  the 
law.  The  word  "notice"  here,  as  elsewhere,  means  "reasonable 
notice;"  that  is,  a  notice  giving  the  insured  sufficient  time  to  effect 
new  insurance:  Wood  on  Fire  Insurance  (2d  Ed.),  §  114;  Home 
Ins.  Co.  vs.  Peck,  65  Illinois,  111;  McLean  vs.  Republic  Fire  Ins. 
Co.,  3  Lansing  (N.  Y.),  421.  Wilson  vs.  N.  H.  Fire  Ins.  Co.,  16  Ins. 
Law  Jour.,  408,  409.  The  fact  that  no  premium  had  been  paid 
cannot  change  the  construction  of  this  clause.  There  is  no  other 
clause  authorizing  a  cancellation  for  the  non-payment  of  the 
premium.  Whether  the  notice  given  to  thfe  plaintiff  by  the  defend- 
ant was  reasonable  is  under  the  circumstances  of  the  case  a  mixed 
question  of  fact  and  law  for  the  jury. 

VI.  Nye  &  Co.  were  the  insured  under  the  policy,  and  it  could 
not  be  canceled  without  notice  to  them. 

VIL  The  notice  was  defective  because  unaccompanied  by  pay- 
ment to  the  insured  of  the  balance  of  premium  for  the  unexpired 
term:    Home  Ins.  Co.  vs.  Michigan,  5  Ins.  Law  Jour.,  120. 

Wheeler,  J.,  denied  the  defendant's  motion  in  oral  opinion  sub- 
stantially as  follows : — 

By  the  terms  of  this  policy  the  assured  had  the  right  to  have  it 
canceled  at  any  time  by  paying  the  customary  short  rate;  the  in- 
surer had  the  right  to  cancel  it  at  any  time  by  returning  a  propor- 
tionate part  of  the  premium  paid,  on  giving  notice.  The  insurance 
company  couldn't  cancel  it  in  their  own  mind,  so  as  to  put  an  end  to 
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it,  until  they  should  give  notice  to  the  assured.  That  notice  must 
be  actually  given;  it  is  not  like  notice  of  dishonor  of  commercial 
paper  and  some  other  notices  which  are  given  when  the  notices  are 
mailed;  that  is  not  the  efifect  of  it.  They  are  to  actually  give  this 
notice;  that  is,  give  it  to  the  party  who  is  entitled  to  notice. 

Now  in  this  policy  at  this  time  it  seems  to  me  the  parties  entitled 
to  notice  were  Mr.  Chadboume,  the  mortgagee,  to  whom  the  amount 
of  his  interest  was  payable,  and  the  Jennings  Lumber  Drying  Com- 
pany, which  was  in  efifect  the  mortgagor.  They  were  both  entitled 
to  notice,  and  the  policy  couldn't  be  canceled  till  they  got  notice; 
notice  must  be  got  to  them.  A  notice  that  a  policy  will  be  canceled 
isn't  sufficient;  that  is  0£ly  a  threat  that  lets  them  know;  it  is  fair 
to  let  them  know  that  it  will  be  canceled  at  such  a  time,  but  that 
doesn't  cancel  it;  notice  must  be  given  that  it  is  .canceled  in  fact. 

The  provision  in  the  policy  prescribes  that  it  may  be  canceled  on 
giving  notice  to  those  entitled  to  it;  the  notice  must  be  actually 
had  by  them.  Now  these  notices,  if  I  remember  the  testimony 
aright,  were  received  all  together  (that  is,  at  the  same  time),  by  the 
persons  who  were  entitled  to  receive  them ;  one  was  mailed  Friday 
toward  ni^t  and  the  other  Saturday  toward  night,  that  is,  one  for 
each  of  these  persons  entitled  to  it  The  one  mailed  Friday  was  de- 
livered Saturday,  and  the  odc  mailed  Saturday  was  delivered  Mon- 
day, except  to  Mr.  Page,  who  perhaps  wasn't  there  to  receive  the 
Friday  one.  Mr.  Chadboume  received  the  Friday  one  on  Saturday, 
and  the  Satiurday  one  on  Monday,  and  according  to  the  testimony, 
SB  I  have  got  it  in  my  mind,  somewhere  toward  noon,  between  ten 
and  eleven  or  between  eleven  and  twelve.  But  somewhere  toward 
noon  Mr.  Chadboume  and  Mr.  Page  got  this  notice  of  the  actual 
cancellation  of  the  policy.  The  fire  occurred  at  two  o'clock  the 
same  day.  He  got  notice  along  toward  twelve  o'clock,  and  about 
two  o'clock  the  property  insured  by  the  policy  was  destroyed  by  fire. 
Now  the  question  is  whether  that  would  cut  ofif  the  policy  so  that  it 
wouldn't  be  effective  to  insure  against  that  fire.  If  they  have  a 
right  to  terminate  the  risk  instantly  it  would.  If  that  is  the  law 
and  that  is  the  meaning  of  this,  that  instantly  they  can  say  to  a 
party  "  this  policy  is  canceled,"  then  it  would.  I  have  looked  into 
the  cases  somewhat  to  see  whether  that  is  the  law.  I  don't  think 
it  is.  It  has  been  decided  the  other  way,  that  they  cannot  termi- 
nate the  risk  instantly;  they  must  actually  notify  the  party,  actuaUy 
give  notice  to  him,  either  go  and  tell  him  or  send  some  one  to  tell 
him, — ^if  they  take  the  risk  of  the  mail  they  run  the  risk  of  its  getting 
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there,  it  gets  there  when  it  does  and  when  it  does  get  there  the 
party  is  notified.  These  registered  letters  finally  got  to  Mr.  Ghad- 
boume,  finally  got  to  Mr.  Page,  about  eleven  or  twelve  o'clock,  or 
towards  noon,  on  Monday,  and  the  fire  was  at  two.  If  the  build- 
ing adjoining  had  been  on  fire,  or  a  building  up  the  block  had  been 
on  fire  when  the  notice  got  there,  it  wouldn't  do  to  say  that  the 
company  could  cancel  the  policy  when  the  fire  was  in  sight  The 
notice  must  be  a  reasonable  one  and  one  that  is  given  before  the 
danger  begins  to  come.  The  question  here  on  this  motion  is 
whether  the  court  can  say  as  matter  of  law  that  the  company 
having  given  notice  that  the  policy  is  canceled  before  twelve 
o'clock,  that  didn't  end  the  insurance.  I  don't  feel  warranted  in 
saying  that  that  is  the  law.  I  don't  feel  warranted  in  saying  that 
they  can  do  that  instantly  without  giving  the  party  any  oppor- 
tunity to  make  good  what  they  take  away  from  him,  to  make  it 
good  by  insurance  in  some  other  way;  I  don't  quite  think  that  is 
the  law.  I  think  that  question  must  be  submitted  to  the  jury  to 
say  whether  that  was  reasonable  notice.  So  you  may  discuss  that 
question  to  the  jury. 

Then  there  is  one  other  question,  and  that  is  the  policy  says  in 
terms  that  it  shall  be  terminated,  become  void,  if  there  is  a  change 
in  the  title  or  possession  of  the  property.  Now,  this  isn't  real 
estate,  it  is  personal  property;  it  doesn't  require  any  deed,  it  can 
be  changed  by  parol;  there  must  be  a  sale,  there  must  be  a  bar- 
gain, there  must  be  an  effective  change,  before  that  would  void  the 
policy. 

As  to  the  sale  to  Bichardson  &  Crosby,  the  sale  to  them  is  not 
pleaded  to  avoid  the  policy.  But  I  don't  think  that  makes  any 
difference;  the  sale  to  them  was  conditional,  it  was  transferred  to 
them,  and  they  were  to  have  this  property,  provided  thoy  paid. 
That  is  according  to  the  testimony  of  Mr.  Page.  Mr.  Ghad- 
boume's  mortgage  which  he  had  on  the  property  before  was  given 
up,  and  a  new  mortgage  by  Bichardson  &  Crosby  given  with  the 
consent  of  the  Jennings  Lumber  Drying  Company,  which  would 
make  his  mortgage  good;  and  that  is  of  importance  to  show  what 
his  mortgage-interest  is,  and  nobody  questions,  as  I  understand^ 
but  what  his  mortgage  was  good,  that  is  he  had  a  valid  lien  on 
the  property  to  the  amount  of  $2,500;  so  that  so  far  as  the  trans- 
fer to  Bichardson  k  Crosby  is  c<mcemed,  we  have  no  trouble  about 
that 
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Then  there  is  the  transfer  to  the  Empire  Lumber  Drying  Com- 
pany; and  that  is  not  so  clear.  There  is  a  question  of  fact  to  be 
submitted  to  the  jury  as  to  thai  They  proauce  a  contract  in 
which  it  is  recited  that  the  property  is  sold,  that  the  Empire  Com- 
pany  bought  it;  and  further  along  it  is  recited  th&t  the  papers  are 
to  go  into  the  hands  of  somebody  as  a  custodian  or  trustee,  I  have 
forgotten  the  man's  name  now;  but  the  papers  are  to  go  into  his 
hands  and  they  are  to  pay  $500  for  the  use  of  it,  and  it  may  be 
purchased  afterward  and  it  may  not.  You  can't  tell  from  the 
paper  exactly  how  that  is.  But  here  is  this  recital  that  it  is  a  pur- 
chase,  and  then  here  is  the  testimony  of  this  witness  Mr.  Horack, 
the  president  of  that  company,  who  tells  how  they  got  it  early  in 
July,  I  think  the  6th, — ^however,  these  papers  are  dated  on  the  23d 
or  24th;  and  then  after  the  fire,  which  was  on  the  26th,  they  didn't 
claim  the  property,  they  let  it  go;  and  the  other  company,  the  Jen- 
nings Lumber  Drying  Company,  took  the  fragments,  what  was  left, 
the  ruins,  the  irons,  and  sold  them.  That  looks  as  if  there  wasn't 
any  sale. 

Now  I  think  it  must  be  submitted  to  the  jury  to  say  whether 
there  was  a  real  transfer  of  the  interest  or  title  of  this  Jennings 
Lumber  Drying  Company  to  the  Empire  Drying  Company;  and  if 
there  was,  within  the  meaning  of  this  policy — and  about  that  I  am 
not  instructing  the  jury  now — I  am  only  saying  it  is  a  question — if 
there  was,  why  that  would  avoid  the  policy.  I  shall  explain  more 
fully  as  to  what  would  avoid  the  policy  when  the  case  goes  to  the 
jury.    That  is  a  question  you  may  discuss  to  the  jury. 

Mr.  McCutchen: — ^I  want  to  call  your  honor's  attention  to  what  I 
think  is  an  error,  and  that  is  your  honor's  suggestion  on  this  con- 
tract with  the  Empire  Company  by  providing  that  certain  payments 
should  go  into  the  hands  of  Mr.  Schenck  as  a  trustee,  indicates 
possibly  that  there  was  not  yet  a  sale  or  only  an  attempted  sale. 
Your  honor  is  mistaken  in  this  respect;  what  was  to  go  into 
Schenck's  hands  as  trustee  was  not  the  property;  it  was  simply  the 
chattel  mortgage  and  the  notes  which  the  Empire  Company  within 
a  period  of  time  were  at  liberty  to  buy;  not  the  contract  or  the 
property,  but  simply  that 

The  Court: — ^Very  well;  the  paper  itself  will  show.  You  will  be 
at  liberty  to  call  that  to  the  mindis  of  the  jury.  The  jury  under- 
stand now  that  I  am  not  imdertaking  to  state  the  case  to  them. 

Defendant's  counsel  excepts  to  the  refusal  of  the  court  to  direct 
a  verdict  for  the  defendant 
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Mr.  Murray  thereupon  Bummed  up  the  case  on  behalf  of  the 
defendant;  Mr.  Foster  on  behalf  of  the  plainti£ 
The  court  then  charged  the  jury  as  follows: — 

Wheeler,  J.  (charge  of  the  court). 

There  are  two  questions,  gentlemen,  to  be  submitted  to  you,  the 
decision  of  which  by  you  will  decide  this  case;  one  is  as  to  whether 
under  tho  terms  pf  the  policy  the  title  or  possession  of  the  property 
was  changed;  and  the  other  is  whether  a  reasonable  time  had 
elapsed  after  giving  notice  of  cancellation  to  avoid  the  policy. 

Now  as  to  the  first  one,  this  policy  was  so  indorsed  by  the  com- 
pany, by  the  agents  of  the  company,  that  it  really  became  a  policy 
of  insurance  to  the  Jennings  Lumber  Drying  Company  as  mortga- 
gors of  this  property,  personal  property,  the  loss  payable  to  Mr. 
Chadboume  as  mortgagee.  He  got  his  mortgage  from  Bichardson 
&  Crosby,  but  that  was  done  with  the  consent  and  knowledge  of  the 
Jennings  Lumber  Drying  Company,  so  that  his  mortgage  was  good; 
the  insurance  is  payable  to  him  "  as  his  mortgage-interest  may  ap- 
pear." How  on  the  testimony,  undisputed,  his  mortgage  appears  to 
be  $2,500,  all  good.  Now,  the  insurance  was  for  this  Jennings 
Lumber  Company;  his  mortgage  was  from  Bichardson  &  Crosby; 
that  doesn't  make  any  difference;  they  let  Bichardson  &  Crosby 
have  it  to  mortgage;  they  understood  it  was  to  be  mortgaged  to 
replace  their  prior  mortgage;  still  Bichardson  &  Crosby  were  to 
have  the  property  if  they  paid  further  for  it,  and  they  didn't  pay  for 
it;  that  is  the  testimony  of  Mr.  Page;  he  says  Mr.  Chadboume  had  a 
mortgage  of  $2,500,  and  they  had  a  right  to  give  him  this  mort- 
gage. 

So  in  effect  this  Lumber  Company  was  the  mortgagor  and  Mr. 
Chadboume  was  the  mortgagee,  and  the  policy  was  good  to  the 
Lumber  Company  as  mortgagor  and  good  to  Mr.  Chadboume  for  his 
interest  as  mortgagee.    That  is  all  plain  enough. 

Now,  there  was  a  provision  printed  in  the  policy  that  if  the  title 
should  be  changed — and  it  is  made  the  same  for  real  estate  that  it 
is  for  personal  estate—the  effect  of  it  is  that  if  the  title  or  posses- 
sion shall  be  changed  that  shall  avoid  the  policy.  The  reason  of 
that  is  that  if  the  title  is  changed  these  folks  that  are  insured  won't 
own  it;  they  will  have  the  policy  on  property  that  they  don't  own, 
and  there  would  be  a  temptation  to  have  it  burned;  they  would 
have  a  chance  to  get  the  insurance  and  they  wouldn't  risk  any- 
thing.   Therefore  that  clause  is  put  conimonly  in  policie& 
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Now,  a  mortgage  or  lease  of  personal  property  doesn't  change  the 
title  within  the  meaning  of  this  clause.  It  is  in  evidence  that  they 
leased  this  to  the  Empire  Drying  Company;  there  is  some  evidence 
tending  to  show  that.  Now,  that  wouldn't  avoid  it;  if  they  took  pos- 
session of  the  property  under  their  lease  that  wouldn't  change  the 
possession,  that  wouldn't  avoid  it;  but  if  the  property  was  sold  by 
a  bill  of  sale  to  the  Empire  Company  that  would  end  the  pol- 
icy. 

Now  there  is  the  question:  Was  this  property  sold  to  the  Empire 
Drying  Company  or  only  leased  to  them?  There  is  one  question 
for  you,  and  if  you  find  it  was  sold  and  the  title  gone  from  the 
Jennings  Lumber  Drying  Company,  then  return  a  ver^^ict  for  the 
defendant;  if  not,  the  plaintiff  is  to  prevail  as  to  this  part  of  the 
case 

Now,  on  that  you  have  this  contract  which  was  read  to  you,  which 
recites  that  the  Empire  Company  has  piirchased  this  property. 
Now,  Mr.  Page  says  that  meant  provisionally — purchased  it  if  the 
purchase  was  carried  through, — and  he  says  the  paper  goes  on 
further  (and  it  was  read  and  does  appear  to  go  on  further)  to  say 
that  the  property  is  leased;  that  is,  they  were  to  have  the  use  of  it 
for  $500.  Now,  here  is  Mr.  Horack,  who  says  they  bought  it;  you 
have  seen  both  these  witnesses  on  the  stand  and  you  have  heard 
this  paper  read,  and  you  have  heard  the  testimony  as  to  what  was 
done  after  the  fire,  about  who  claimed  the  property,  the  remnants 
after  the  fire. 

Now,  take  it  all  together,  what  do  you  think  about  that  ?  Do  you 
think  the  property  was  sold  or  not;  that  is,  sold  so  as  to  transfer  the 
title,  or  was  it  only  provisional,  to  be  a  sale  if  something  was  done  ? 
If  that  is  all  there  was  to  it,  then  the  plaintiff  is  well  enough  as  to 
that  part  of  the  case;  if  it  was  a  sale  so.  that  the  Jennings  Lumber 
Drying  Company  had  ceased  to  have  an  interest  in  the  property  and 
control  of  it,  then  that  ends  the  policy  and  you'must  return  a  verdict 
lor  the  defendant     Now  that  I  leave  to  you. 

I  am  asked  to  sav  to  you  that  the  burden  is  upon  the  plaintiff  to 
show  that.  It  is  on  the  plaintiff  to  show  this:  that  the  assured  had 
im  interest  in  the  property,  an  insurable  interest.  So  it  is  on  the 
plaintiff  to  show  that  the  Jennings  Lumber  Diying  Company  had  an 
interest  in  the  property  at  the  time  of  the  fire  as  owners;  that,  though 
somebody  els^  had  a  lease  of  it,  they  had  ownership.  Now  if  the 
plaintiff  has  shown  you  on  this  proof  that  the  Jennings  Lumber 
Drying  Company  still  had  an  interest  as  owners  in  the  property, 
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then  your  verdict  should  be  for  the  plaintiff  as  to  that  part  of  th& 
case;  otherwise  for  the  defendant 

Now,  therb  is  one  other  question  and  one  only,  and  that  is  whether 
this  policy  was  terminated  by  being  canceled.  You  must  remember 
that  the  payment  of  this  premium  has  nothing  in  particular  to  do 
with  that  They  didn't  have  a  right  by  the  terms  of  the  policy  Uy 
cancel  it  because  the  premium  wasn't  paid;  that  is  not  it  They  had 
a  right  to  cancel  it  any  time  when  they  were  a  mind  to,  whether  the 
premium  was  paid  or  not  They  weren't  obliged  to  deliver  the  pol- 
icy till  the  premium  was  paid;  they  could  have  said  ''We  won't  let- 
you  have  the  policy  until  you  pay  the  money,"  but  they  trusted 
them  for  the  premium,  they  let  it  go  on  credit,  and  they  have  their* 
debt  against  the  one  they  let  it  go  to  for  $25  that  wasn't  paid. 
They  had  a  right  to  cancel  it  because  it  wasn't  paid;  that  wa& 
reason  enough  for  them,  because  any  reason  was  reason  enough. 
Now,  they  were  fair  about  it;  they  sent  these  notices  to  Mr.  Chad- 
bourne  and  to  the  Jennings  Lumber  J>rying  Company  that  if  the  pre- 
mium wasn't  paid  they  would  cancel  it.  That  didn't  caned  it;  it 
didn't  cancel  it  then,  nor  it  didn't  cancel  it  when  the  time  came,  be* 
Clause  they  could  change  their  mind  and  give  them  a  little  more  time^ 
or  do  anything  they  saw  fit  about  it  When  the  time  came  they 
gave  their  notice;  they  gave  notice  that  they  had  canceled  it  These 
notices  that  were  going  to  cancel  it  were  deliyered  on  Saturday,  the 
24th  day  of  July,  delivered  to  Mr.  Chadboume  on  Saturday.  They 
said  **  We  are  going  to  cancel  this  policy  unless  the  premium  waa 
paid."  You  remember  what  Mr.  Page  said;  in  the  first  place  he 
said  he  wasn't  in  the  city  on  Saturday,  and  then  he  said  he  remem- 
bered, come  to  see  the  paper,  that  he  was  just  about  going  into  the 
country  and  went  so  early  he  didn't  get  to  these  notices  on  Satur- 
day. On  Saturday  later  in  the  day  they  mailed  notices  that  the  pol- 
icy was  canceled.  The  mail-carrier  says,  and  I  have  had  his  testi- 
mony read  to  ine  by  the  stenographer,  that  he  delivered  those  U> 
Mr.  Chadboume  before  10  o'clock  Monday  m'oming;  he  started  out 
about  a  quarter  to  10  or  9:40,  or  somewhere  along  there,  and  got 
back  about  10:15,  and  he  delivered  them  about  10  to  Mr.  Chad- 
boume, and  he  signed  these  receipts.  I  think  that  was  notice 
enough,  because  I  believe  Mr.  Chadboume  was  an  officer  in  the 
Jennings  Lumber  Drying  Company,  secretary  or  something;  so  that 
would  be  well  enough.  Then  Mr.  Chadboume  was  the  mortgagee; 
so  that  is  well  enough.  So  that,  although  Mr.  Page  didn't  get  this 
notice  until  toward  noon,  I  now  say  to  you  that  the  company  and 
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Mr.  ChadbotirDe  bofch  had  notice  by  about  10  o'clock,  on  the  evi- 
dence. Now  then,  this  policy  would  expire  on  that  cancellation 
within  a  reasonable  time  after;  not  immediately,  not  at  once,  but 
within  a  reasonable  time  to  replace  it;  they  couldn't  cut  it  square  off 
and  leave  him  without  any  insurance  in  an  instant,  let  what  would 
happen;  that  wouldn't  do;  it  would  stand  good  for  a  reasonable  time 
to  replace  it,  to  put  himself  in  as  good  position  as  both  parties  ex- 
pected he  was  in  before  that  time. 

The  fire  occurred  that  same  day.  Mr.  Page  in  the  first  place  said 
it  occurred  at  noon;  that  is  he  says  at  noon  the  property  was 
burned.  Afterward  he  said  it  was  consumed  at  two  o'clock.  The 
general  current  of  the  testimony  after  that  was  that  the  fire  oc- 
curred about  two  o'clock  that  day.  I  mention  this  to  you  so  that  you 
will  have  this  whole  matter  before  you.  When  a  reasonable  time 
after  Mr.  Chadboume  had  got  these  notices  at  10  o'clock  had  ex- 
pired, the  policy  was  at  an  end.  If  that  reasonable  time  had  run 
out  before  the  fire  then  your  verdict  should  be  for  the  defendant; 
if  not,  for  the  plaintiff.  Now  1  leave  to  you  to  say  how  long  ai  time 
would  be  reasonable  after  they  got  the  notice  to  have  that  policy 
run  out  They  couldn't  do  it  instantly;  if  they  could,  they  could 
do  it  when  there  was  a  fire  in  the  next  block,  and  when  there  was 
any  danger  approaching  and  they  saw  fires  coming,  they  could  can- 
cel it;  that  wouldn't  do;  that  is  not  it;  it  is  a  reasonable  time,  and 
what  is  reasonable  is  the  question  for  the  jury.  1  leave  it  to  you 
to  say  whether  a  reasonable  time  had  elapsed  so  that  the  policy 
was  ended  before  the  fire.  If  so,  return  a  verdict  for  the  defend- 
ant Or  if  the  title  to  the  mortgage  had  been  changed,  return  a 
verdict  for  the  defendant  But  if  you  fail  on  either  of  these  points 
to  find  for  the  defendant  then  return  a  verdict  for  the  plaintiff. 

As  to  expiration  of  the  policy  by  cancellation  the  burden  of  proof 
is  on  the  defendant  to  show  that  the  policy  had  expired  by  can- 
cellation before  the  fire.  So  if  you  are  even  on  that  you  should 
find  for  the  plaintiff.  If  you  find  for  the  plaintiff  it  is  $2,500,  the 
amount  of  this  policy,  and  interest  from  the  time  when,  by  the  terms 
of  the  policy,  it  would  be  payable;  there  has  been  no  computation 
furnished. 

Mr.  Foster: — That  would  be  from  the  fire  ? 

Mr.  Murray: — No,  it  would  be  sixty  days  after  the  proofs  of  loss 
were  filed. 

The  Court: — The  interest  would  begin  from  sixty  days  after  the 
fire.    They  couldn't  make  proof  of  the  fire  before  the  fire  occurred. 
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The  making  of  the  proofs  of  loss  was  waived.  That  is,  when  the 
plaintiff  went  to  the  company  and  wanted  papers  to  prove  loss  they 
said  "We  didn't  insure  you;"  in  eflfect  they  said,  "there  is  no  loss 
we  are  responsible  for;  we  won't  furnish  you  anything;  take  your 
own  course."  That  waived  the  proof  of  loss.  But  the  insurance 
wouldn't  be  due  till  sixty  days  after  that;  they  would  still  have 
sixty  days  in  which  to  pay.  You  can  reckon  that  up.  If  you  find 
for  the  plaintiff,  reckon  the  interest  on  $2,500  after  sixty  days  from 
that  time. 

Mr.  Foster:— I  ask  your  Honor  to  charge  to  jury  that  the  law 
does  not  take  account  of  the  fractions  of  the  day;  therefore  in  no 
possible  event  could  the  notice  be  good  till  the  elid  of  the  day  in 
which  the  notice  was  received. 

The  Court: — I  will  leave  that  as  I  have  stated  it 

(Plaintiff  excepts.) 

Mr.  Foster: — I  ask  your  honor  to  charge  the  jury  that  if  that 
contract  with  the  Drying  Company  was  an  agreement  to  sell  it  does 
not  cut  off  any  rights  on  the  part  of  the  insured;  it  must  have 
been  a  sale. 

The  Court: — I  have  substantially  told  them  that 

(At  10:50  A.  M.  the  jury  retired,  and  at  11:20  returned  to  the 
court  room  and  rendered  a  verdict  for  the  plaintiff  in  the  sum  of 
$2,500,  with  $107.53  interest) 

^  On  June  17th,  1887,  motion  was  made  by  defendants  for  a  new 
trial  on  the  minutes  of  the  trial  judge.  Luke  A.  Lyckwood  and 
W.  D.  Murray  argued  for  the  motion;  Eoger  Foster  opposed.  The 
following  decision  was  rendered  by  the  court: — 


Wh 

This  action  is  brought  upon  a  policy  of  fire  insurance.  It  was 
originally  procured  by  Nye  &  Co.  on  credit  of  the  premium,  and 
made  payable  to  the  Jennings  Lumber  Drying  Company,  mortga- 
gees. This  company  became  the  owners  of  the  property,  and  the 
policy  was  confirmed  to  them,  and  made  payable  to  the  plaintiff  aa 
mortgagee.  It  contained  a  clause  providing  that  it  might  be  ter* 
minated  at  any  time  on  giving  notice  to  that  effect,  and  that  on 
surrender  of  the  policy  the  defendant  should  refund  any  premium 
that  might  have  been  paid,  reserving  pro-rata  rates  when  termi- 
nated by  the  defendant 

On  Friday  the  defendant  issued  a  notice  to  the  Jennings  Lumber 
Drying  Company  that  the  premium  remained  unpaid,  and  that  if  it 
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was  not  paid  on  or  before  the  next  day  the  policy  would  be  can- 
celed, and  sent  the  notice  to  that  company,  and  a  duplicate  of  it  to 
the  plaintiff,  both  of  whom  received  it  on  the  next  day,  at  about 
ten  o'clock.  The  premium  was  not  paid  by  any  one,  and  on  that 
next  day  the  defendant  sent  another  notice  to  that  company,  and  a 
duplicate  to  the  plaintiff,  that  the  policy  was  canceled,  and  demand- 
ing a  return  of  the  policy  and  payment  of  the  earned  premium. 
These  notices  were  received  by  that  company  and  the  plaintiff  on 
the  next  Monday,  at  about  ten  o'clock  in  the  forenoon,  and  the 
property  was  destroyed  by  fire  between  noon  and  two  o'clock  of  the 
same  day. 

The  defendant  resisted  recovery  on  the  groimd,  among  others, 
that  the  policy  was  canceled,  and  notice  given,  before  the  loss. 
The  court  charged  the  jury  on  this  subject,  in  substance,  that  the 
policy  would  continue  in  force  until  notice  was  given  that  it  was 
canceled,  and  for  a  reasonable  time  thereafter  for  procuring  other 
insurance  to  replace  it  The  jury  returned  a  verdict  for  the  plaint- 
iff, and  the  defendant  moved  for  a  new  trial  because  of  this  direc- 
tion to  the  jury. 

In  Wood  on  Fire  Insurance,  sec.  107,  it  is  laid  down  that  "  The 
insurer  cannot  be  permitted  to  cancel  a  policy  instanter,  except  in 
case  of  fraud  on  the  part  of  the  assured  or  acts  or  omissions  that 
amount  to  fraud  on  his  part;  but  must  give  the  assured  a  reasona- 
ble opportunity  to  secure  protection  by  insurance  elsewhere." 
None  of  the  cases  cited  by  counsel  for  the  defendant  involved  the 
precise  point,  and  they  are  nut  really  in  conflict  with  this  proposi- 
tion: Stone  vs.  Franklin  Ins.  Co.,  N.  T.  Court  of  Appeals,  May,  1887; 
Van  Valkenburgh  vs.  Lenox  Fire  Ins.  Co.,  60  N.  T.,  465;  Bergson 
vs.  Builders's  Ins.  Co.,  38  Cal.,  541;  International  Life  Ins.  Co.  vs. 
Franklin  Fire  Ins.  Co.,  66  N.  Y.,  119;  ^tna  Ins.  Co.  vs.  Maguire, 
61  m,  631;  Orace  vs.  American  Central  Ins.  Co.,  16  Blatchf.,  433. 

The  plaintiff  in  this  case  was  not  guilty  of  any  fraud,  or  of  any 
act  or  omission  amounting  to  fraud,  or  tending  in  that  direction. 
Neither  he  lior  the  Jennings  Lumber  Drying  Company  were  under 
any  obligation  te  pay  the  premium.  The  defendant  had  accepted 
the  undertaking  of  Nye  &  Co.  to  pay  the  premium,  and  delivered 
the  policy  as  if  the  premium  had  actually  been  paid,  instead  of 
withholding  it  until  the  premium  should  actually  be  paid;  and  the 
policy  came  to  the  Jennings  Lumber  Drying  Company  and  the 
plaintiff  as  a  valid  policy,  paid  for.  Nye  k  Co.  on  whom  the  obli- 
gation to  pay  for  the  policy  rested,  were  not  notified  that  the  pol- 
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icy  would  be  canceled  if  the  premium  was  not  paid;  and  the  Jen- 
nings Lumber  Drying  Company  and  the  plaintiff  were  not  notified 
that  Nye  &  Go.  had  not  been  so  notified,  and  would  not  know  that 
that  the  premium  had  not  been  paid  by  Nye  &  Co.  until  they  re- 
ceived notice  that  the  defendant  had  canceled  the  policy. 

They  are  therefore  not  only  not  shown  to  have  been  guilty  of  any 
fraud,  but  of  any  default  even.  The  defendant  could  unquestionably 
<»ncel  the  policy  in  the  manner  prescribed  in  it  for  the  default  of 
Nye  &  Co.,  or  for  any  other  cause,  or  without  any  cause,  but  had  no 
-claim  upon  any  one  else  for  ^e  premium,  and  could  not  enforce 
payment  from  any  one  else,  except  by  threatening  to  cancel  the  pol- 
icy if  payment  should  not  be  made.  This  part  of  the  defendant's 
case  rested  therefore  upon  the  right  of  the  defendant  to  cancel  the 
policy  instantly,  so  as  to  terminate  all  liability  upon  it  at  that  mo- 
ment, which,  according  to  this  proposition,  did  not  exist 

The  defendant  urges  further  in  support  of  the  motion  that  the 
question  of  reasonable  notice  should  have  been  determined  by  the 
court  and  not  submitted  to  the  jury.  This  would  probably  be  true 
if  there  were  no  question  about  the  facts;  but  evidence  was  intro- 
duced tending  to  show  that  this  property  was  of  such  a  nature  that 
insurance  companies  would  not  take  a  risk  upon  it  without  a  survey, 
which  could  not  have  been  had  and  insurance  effected,  after  the  first 
notice  was  given  even,  before  the  fire;  and  on  the  other  side  it  was 
claimed  that  by  the  known  usages  of  such  business  it  could  have 
been  done  in  a  very  short  time.  On  this  there  was  a  question  of  fact 
to  be  submitted  to  the  jury  as  to  how  long  it  would  take  to  effect  an 
insurance,  if  any  time  was  to  be  allowed  for  that  purpose. 

It  is  further  to  be  noticed  that  by  the  terms  of  this  policy  it  would 
be  terminated  on  giving  notice  to  that  effect;  but  the  premium  was 
to  be  refunded  only  on  surrender  of  the  policy.  These  notices  were 
sent  by  mail  ^d  the  plaintiff  and  the  Jeimings  Lumber  Diying 
Company  had  no  opportunity  to  surrender  the  policy  and  have  an 
Adjustment  of  the  premium  without  seeking  out  the  defendant  for 
that  purpose.  No  premium  had  been  actually  paid;  but  the  defend- 
ant had  the  obligations  of  others  for  it^  which  had  been  accepted  in 
lieu  of  it 

The  right  to  cancel  depends  on  pursuing  very  strictly  the  course 
prescribed,  which  includes  the  refunding  of  the  premium,  without 
requiring  anything  from  the  assured.  This  is  shown  by  the  cases 
cited  by  the  defendant's  counsel  before  referred  to.  If  the  note  of 
the  assured  is  taken  for  the  premium,  it  must  be  refunded  the  same 
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• 
as  if  money  had  been  paid  in  order  to  terminate  the  risk:  Wood  on 
Fire  Ins.,  sec.  106.  The  defendant  did  not  surrender  the  obligation 
of  Nye  &  Co.,  held  for  the  premium,  either  to  Nye  &  Co.  or  to  the 
Jennings  Lumber-Drying  Co.,  or  the  plaintiff;  but  holds  it  stilL  On 
principle,  it  would  seem  that  a  surrender  of  that  was  a  part  of  what 
was  required  to  be  done  to  effect  a  termination  of  the  risk.  If  so, 
the  plaintiff  was  entitled  to  a  direction  of  the  verdict  in  his  favor  as 
to  that  part  of  the  case,  and  the  defendant  was  not  wronged  by  hav- 
ing it  submitted  to  the  jury.    Motion  denied. 


XWX.^^Sh, 
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UNITED  STATES  SUPREME  COUET. 


In  Error  to  the  Circuit  Court  of  the  United  States  for  the  Dudrtd  of 

Massachusetts, 


PHCENIX  MUTUAL  LIFE  INS.  CO. 

RADDTN,  Sp.  Adm'e,  etc.* 

The  applioation  contained  among  others  the  following  Question :  '*  Has  any 
application  been  made  to  this  or  any  other  company  for  assurance  on  the 
life  of  the  party  f  If  so,  with  what  result  f  What  amounts  are  now  as- 
sured on  the  life  of  the  party  and  in  what  companies  f  If  already  insured 
in  this  company,  state  the  number  orj>olicy  f '  The  answer  was,  ''$10,000, 
Equitable  Life  Assurance  Society."  Tne  insured  had  applied  for  insurance 
elsewhere  and  had  been  refused.  ^ 

ffeldj  That  the  failure  to  state  this  fact  was  not  a  fraudulent  suppression  of 
facts  or  misstatement,  even  though  intentional.  The  response  was  an 
answer  to  only  one  of  the  four  questions  and  the  company  should 
have  required  answers  to  the  others  if  it  desired  them. 

The  application  provided  that  if  the  insured  so  far  changed  his  subsequent 
habits  as  to  make  [the  risk  more  than  ordinarily  hazardous,  the  contract 
should  be  void. 

Held.  That  acceptance  of  a  premium  after  notice  of  such  change  was  a  waiver 
or  forfeiture. 

The  declaration  stated  the  consideration  to  be  a  certain  sum  and  the  payment 
of  a  certain  annual  premium,  while  the  policy  showed  the  representations 
in  the  application  to  be  also  a  part  of  the  consideration. 

Heldj  That  there  was  no  variance. 

M.  F.  DiCKiKSON,  Jr.,  for  Plaintiff  in  Error. 

R.  M.  MoBSE,  Jb.,  and  Wm.  M.  Biohabdson,  for  D^endant  in  Er^ 
ror: 

•  Declaion  r«ndered.  JanuArj  SI,  1887. 
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Gbay,  J. 
This  was  an  action  brought  by  Sewell  Baddin,  and  prosecuted  by 
hifl  administrator,  upon  a  policy  of  life  insurance  dated  April  26th, 
1872,  the  material  parts  of  which  were  as  follows  :  '^  This  policy  of 
assurance  witnesseth  that  the  Phoenix  Mutual  Life  Insurance  Com* 
pany  of  Hartford,  Conn«,  in  consideration  of  the  representations 
made  to  them  in  the  application  for  this  policy,  and  of  the  sum  of 
one  hundred  and  fifty -two  dollars  and  ten  cents  to  them  duly  paid 
by  SeweU  Baddin,  father,  and  of  the  semi-annual  payment  of  a  like 
amount  on  or  before  the  twenty-fifth  day  of  April  and  October  in 
every  year  during  the  continuance  of  this  policy,  do  assure  the  life 
of  Charles  E.  Baddin,  of  Lynn,  in  the  county  of  Essex,  State  of 
Massachusetts,  in  the  amount  of  ten  thousand  dollars,  for  the  term 
of  his  natural  life.  This  policy  is  issued  and  accepted  by  the  as- 
sured upon  the  following  express  conditions  and  agreements," 
namely,  among  others,  that  **  if  any  of  the  declarations  or  state- 
ments made  in  tlie  application  for  this  policy,  upon  the  faith  of  which 
this  policy  is  issued,  shall  be  found  in  any  respect  untrue,  this  policy 
shall  be  null  and  void."  The  application  was  signed  by  Sewell 
Baddin,  both  for  his  son  and  for  himself,  and  contained  twenty-nine 
printed  *'  questions  to*be  answered  by  the  person  whose  life  is  pro- 
posed to  be  insured,  and  which  form  the  basis  of  the  contract," 
three  of  which,  with  the  written  answers  to  them,  and  the  concluding 
paragraph  of  the  application  were  as  follows  : — 

(10)  Is  the  party  addicted  to  the  habitual  ase  of  spiritnons  liquors  or 
opium  f    No. 

(28)  Has  any  applicatiou  been '  made  to  this  or  any  other  company  for  as- 
surance on  the  life  of  the  party  f  If  so,  with  what  result  f  What  amounts 
are  now  assured  on  the  life  of  the  party,  and  in  what  companies  f  If  al- 
ready assured  in  this  company,  state  the  No.  of  policy.  $10,000,  Equitable 
Life  Assurance  Society. 

(29)  Is  the  party  and  the  applicant  aware  that  any  untrue  or  fraudulent 
answers  to  the  above  queries,  or  any  suppression  of  facts  in  regard  to  the 
health,  habits,  or  circumstances  of  the  party  to  be  assured,  will  vitiate  the 
policy,  and  forfeit  all  payments  thereon  ?    Yes. 

It  is  hereby  declared  that  the  above  are  fair  and  true  answers  to  the  forego- 
ing questions,  and  it  is  acknowledged  and  agreed  by  the  undersigned  that 
this  application  shall  form  the  basis  of  the  contract  for  insurance,  which  con-> 
tract  shall  be  completed  only  by  delivery  of  policy,  and  that  any  untrue  or 
fraudulent  answers,  any  suppression  of  facts,  or  should  the  applicant  become 
as  to  habits,  so  far  different  from  condition  now  represented  to  be  in  as  to 
make  the  risk  more  than  ordinarily  hazardous,  or  neglect  to  pay  the  premium 
on  or  before  the  day  it  becomes  due,  shall  and  will  render  the  policy  null  and 
void,  and  forfeit  all  payments  made  thereon. 
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It  was  admitted  at  the  trial  tliat  all  premiums  were  paid  as  they 
fell  due;  that  Charles  E.  Baddin  died  July  18,  1881;  and  that  at 
the  date  of  this  policy  he  had  an  endowment  policy  in  the  Equitable 
Life  Insurance  Society  for  $10,000,  which  was  afterwards  paid  to 
him, 

One  of  the  defenses  relied  on  at  the  trial  was  that  the  answer  to 
question  twenty-eight  in  the  application  was  untrue,  and  that  there 
was  a  fraudulent  suppression  of  facts  material  to  the  insurance,  he- 
cause  the  plaintiff,  by  his  answer  to  that  question,  "  $10,000,  Equita- 
ble Life  Assurance  Society,"  intended  to  have  the  defendant 
understand  that  the  only  application  which  had  been  made  to  any 
other  company  for  assurance  upon  the  life  of  his  son  was  one  made 
to  the  Equitable  Life  Assurance  Society,  upon  which  that  society 
had  issued  a  policy  of  $10,000,  whereas  in  fact  the  plaintiff  within 
three  weeks  before  the  application  for  the  policy  in  suit,  had  made 
applications  to  that  society,  and  to  the  New  York  Life  Insurance 
Company,  for  additional  insurance  upon  the  son's  life,  each  of  which 
had  been  declined.  The  defendant  offered  to  prove  that  the  two 
other  applications  were  made  and  declined  as  alleged,  and  that  the 
facts  as  to  the  making  and  the  rejection  of  both  those  applications 
were  known  to  the  plaintiff,  and  intentionaily  'concealed  by  him  at 
the  time  of  his  application  to  the  defendant;  and  upon  these  offers 
of  proof  asked  the  court  to  rule — ^First^  that  the  answer  to  question 
twenty-eight  was  untrue,  and  therefore  no  recovery  could  be  had  on 
this  policy;  second,  that  there  was  a  suppression  of  facts  by  the 
plaintiff,  and  therefore  he  could  not  recover;  and,  third,  '*  that  the 
answer  to  question  twenty-eight  must  be  construed  to  be  an  answer 
to  all  the  clauses  of  that  question,  and  as  such  was  misleading,  and 
amounted  to  a  concealment  of  facts  which  the  defendant  was  en- 
titled to  know,  and  the  plaintiff  was  bound  to  communicate."  But 
the  court  excluded  all  the  evidence  so  offered,  declined  to  give  any 
of  the  rulings  asked  for,  and  ruled  **  ihsi,  if  the  answer  to  one  of 
the  interrogatories  of  question  twenty-eight  was  true,  there  would 
be  no  breach  of  the  warranty;  that  the  failure  to  answer  the  other 
interrogatories  of  question  twenty-eight  was  no  breach  of  the  con- 
tract; and,  that,  if  the  campany  took  the  defective  application,  it 
would  be  a  waiver  on  their  part  of  the  answers  to  the  other  inter- 
rogatories of  that  question."  The  jury  having  returned  a  verdict 
for  the  plaintiff  in  the  full  amount  of  the  policy,  the  defendant's  ex- 
ceptions to  the  refusal  to  rule  as  requested,  and  to  the  rulings 
aforesaid,  present  the  principal  question  in  the  case. 
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The  rules  of  law  which  govern  the  decision  of  this  question  are 
well  settled,  and  the  only  difficulty  is  in  applying  those  rules  to  the 
facts  before  us.  Answers  to  questions  propounded  by  the  insurers 
in  an  application  for  insurance,  unless  they  are  clearly  shown  by  the 
form  of  the  contract  to  have  been  intended  by  both  parties  to  be 
warranties,  to  be  strictly  and  literally  complied  with,  are  to  be  con- 
strued as  representations,  as  to  which  substantial  truth  in.  every- 
thing material  to  the  risk  is  all  that  is  required  of  the  applicant : 
Moulor  vs.  American  Ins.  Co.,  Ill  U.  S.,  3B6;  s.  c,  4  Sup.  Ct.  Rep., 
466;  Campbell  vs.  New  England  Ins.  Co.,  98  Maas.,  381;  Thomson 
vs.  Weems,  9  App.  Cas.,  671. 

The  misrepresentation  or  concealment  by  the  assured  of  any  ma- 
terial fact  entitles  the  insurers  to  avoid  the  policy.  But  the  parties 
may  by  their  contract  make  material  a  fact  that  would  otherwise  be 
immaterial,  or  make  immaterial  a  fact  that  would  otherwise  be  mate- 
rial. Whether  there  is  other  insurance  on  the  same  subject,  and 
whether  such  insurance  has  been  applied  for  and  refused,  are  mate- 
rial facts,  at  least  when  statements  regarding  them  are  required  by 
the  insurers  as  part  of  the  basis  of  the  contract:  Carpenter  vs. 
Providence-Washington  Ins.  Co.,  16  Pet.,  495;  Jeffries  vs.  Life  Ins. 
Co.,  22  Wall.,  47;  Anderson  vs.  Fitzgerald,  4  H.  L.  Cas.,  484;  Mao- 
donald  vs.  Law  Union  Ins.  Co.,  L.  R,  9  Q.  B.,  328;  Edington  vs. 
^tna  Life  Ins.  Co.,  77  N.  Y.,  564;  s.  c,  100  N.  Y.,  536,  and  3  N.  E. 
Rep.,  315. 

Where  an  answer  of  the  applicant  to  a  direct  question  of  the  m- 
surers  purports  to  be  a  complete  answer  to  the  question,  any  sub- 
stantial misstatement  or  omis3i6n  in  the  answer  avoids  a  policy  is- 
sued on  the  faith  of  the  application  :  Cazenove  vs.  British  Equitable 
Assurance  Co.,  29  Law  J.  C.  P.  (N.  S.),  160,  affirming  s.  c,  6  C.  B. 
(E.  S ),  487.  But  where  upon  the  face  of  the  application,  a  question 
appears  to  be  not  answered  at  all,  or  to  be  imperfectly  answered, 
and  the  insurers  issue  a  policy  without  further  inquiry,  they  waive 
the  want  or  imperfection  in  the  answer,  and  render  the  omission  to 
answer  more  fully  immaterial :  Connecticut  Ins.  Co.  vs.  Luchs,  108 
XJ.  S.,  498;  8.  c,  2  Sup.  Ct.  Rep.,  949;  Hall  vs.  People's  Ins.  Co.,  6 
Gray,  185;  Lorillard  Ins.  Co.  vs.  McCulloch,  21  Ohio  St.,  176;  Amer- 
ican Ins.  Co.  vs.  Mahone,  56  Miss.,  180;  Carson  vs.  Jersey  City  -Ins. 
Co.,  43  N.  J.  Law,  300;  s.  c,  44  N.  J.  Law,  210;  Lebanon  Ins.  Co.  vs. 
Kepler,  106  Pa.  St.,  28. 

The  distinction  between  an  answer  apparently  complete,  but  in 
&ct  incomplete,  and  therefore  untrue,  and  an  answer  manifestly  in- 
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complete,  and  as  such  accepted  by  the  insarers,  may  be  illustrated 
by  two  cases  of  fire  insurance,  which  are  governed  by  the  same  rules 
in  this  respect  as  cases  of  life  insurance.  If  one  applying  for  insur- 
ance upon  a  building  against  fire  is  asked  whether  the  property  is 
incumbered,  and  for  what  amount,  and  in  his  answer  discloses  one 
mortgage,  when  in  fact  there  are  two,  the  policy  issued  thereon  is 
avoided  :  Towne  vs.  Fitchburg  Ina  Co.,  7  Allen,  61.  But  if  to  the 
same  question  he  merely  answers  that  the  property  is  incumbered^ 
without  stating  the  amount  of  incumbrances,  the  issue  of  the  policy 
without  further  inquiry  is  a'  waiver  of  the  omission  to  state  the 
amount :  Nichols  vs.  Fayette  Ins.  Co.,  1  Allen,  68. 
.  In  the  contract  before  us  the  answers  in  the  application  are  no- 
where called  warranties,  or  made  part  of  the  Contract  In  the  policy 
those  answers  and  the  concluding  paragraph  of  the  application  are 
referred  to  only  as  "  the  declarations  or  statements  upon  the  faith  of 
which  this  policy  is  issued;"  and  in  the  concluding  paragraph  of 
the  application  the  answers  are  declared  to  be  "  fair  and  true  an- 
swers to  the  foregoing  questions,"  and  to  "  form  the  basis  of  the 
contract  for  insurance."  They  must  therefore  be  considered,  not  as 
warranties  which  are  part  of  the  contract,  but  as  representations 
collateral  to  the  contract,  and  on  which  it  is  based. 

The  twenty-eighth  printed  question  in  the  application  consists  of 
four  successive  interrogatories,  as  follows  :  "  Has  any  application 
been  made  to  this  or  any  other  company  for  assurance  on  the  life  of 
he  party  ?  If  so,  with  what  result  ?  What  amounts  are  now  as- 
sured on  the  life  of  the  party,  and  in  what  companies  ?  If  already 
assured  in  this  company,  state  the  No.  of  policy. "  The  only  answer 
written  opposite  this  question  is  ''  $10,000,  Equitable  Life  Assurance 
Society."  The  question  being  printed  in  very  small  type,  the  answer 
is  written  in  a  single  line  midway  of  the  opposite  space,  evidently  in 
order  to  prevent  the  ends  of  the  letters  from  extending  above  or  be- 
low that  space;  and  its  position  with  regard  to  that  space,  and  to  the 
several  interrogatories  combined  in  the  question,  does  not  appear  to 
us  to  have  any  bearing  upon  the  construction  and  effect  of  the  an- 
swer. But  the  four  interrogatories  grouped  together  in  one  question, 
and  all  relating  to  the  subject  of  other  insurance,  would  naturally 
be  understood  as  all  tending  to  one  object, — ^the  ascertaining  of  the 
amount  of  such  insurance.  The  answer  in  its  form  is  responsive,  not 
to  the  first  a^d  second  interrogatories,  but  to  the  third  interrogatory 
only,  and  fully  and  truly  answers  that  interrogatory  by  stating  the 
existing  amount  of  prior  insurance,  and  in  what  company,  and  thus 
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renders  the  fourth  interrogatory  irrelevant  If  the  insurers,  after 
being  thus  truly  and  fully  informed  of  the  amount  and  the  place  of 
prior  insurance,  considered  it  material  to  know  whether  any  unsuc- 
cessful applications  had  been  made  for  additional  insurance,  they 
should  either  have  repeated  the  first  two  interrogatories,  or  have 
put  further  questions  The  legal  effect  of  issuing  a  policy  upon  the 
answer  as  it  stood  was  to  waive  their  right  of  requiring  further  an- 
swers as  to  the  particulars  mentioned  in  the  twenty-eighth  question, 
to  determine  that  it  was  immaterial,  for  the  purposes  of  their  con- 
tract, whether  any  unsuccessful  applications  had  been  made,  and  to 
estop  them  to  set  up  the  omission  to  disclose  such  applications  as  a 
ground  for  avoiding  the  policy.  The  insurers,  having  thus  conclu- 
sively elected  to  treat  that  omission  as  immaterial,  could  not  after- 
wards make  it  material  by  proving  that  it  was  intentional. 

The  case  of  London  Assur.  v&  Mansel  (11  Ch.  Div.,  363),  on  which 
the  insurers  relied  at  the  argument,  did  not  arise  on  a  question  in- 
cluding several  interrogatories  as  to  whether  another  application  had 
been  made,  and  with  what  result,  and  the  amount  of  existing  insur- 
ance, and  in  what  company.  But  the  application  or  proposal  con- 
tained two  separate  questions, — ^the  first  whether  a  proposal  h!td 
been  made  at  any  other  office,  and,  if  so,  where;  the  second  whether 
it  was  accepted  at  the  ordinary  premium,  or  at  an  increased  pre- 
mium, or  declined;  and  contained  no  third  question  or  interrogatory 
as  to  the  amount  of  existing  insurance,  and  in  what  company.  The 
single  answer  to  both  questions  was,  '*  Insured  now  in  two  offices 
for  £16,000,  at  ordinary  rates.  Policies  effected  last  year."  There 
being  no  specific  interrogatory  as  to  the  amount  of  existing  insur- 
ance, that  answer  could  apply  only  to  the  question  whether  a  pro- 
posal had  been  made,  or  to  the  question  whether  it  had  been  ac- 
cepted, and  at  what  rates,  or  declined;  and  as  applied  to  either  of 
those  questions  it  was  in  fact,  but  not  upon  its  face,  incomplete,  and 
tiberefore  untrue.  As  applied  to  the  first  question,  it  disclosed  only 
some,  and  not  all,  of  the  proposals  which  had  in  fact  been  made; 
and,  as  applied  to  the  second  question,  it  disclosed  only  the  pro- 
posals which  had  been  accepted,  and  not  those  which  had  been  de- 
clined, though  the  question  distinctly  embraced  both.  That  case  is 
thus  clearly  distinguished  in  its  facts  from  the  case  al  bar.  So  much 
of  the  remarks  of  Sir  Q«orge  Jessel,  M.  B.,  in  delivering  judgment, 
as  implies  that  an  insurance  company  is  not  bound  to  look  with  the 
greatest  attention  at  the  answers  of  an  applicant  to  the  great  number 
of  questions  framed  by  the  company  or  its  agents,  and  that  the  in- 
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tentional  omission  of  the  insured  to  answer  a  question  put  to  him  is 
a  conceabnent  which  will  avoid  a  policy  issued  without  further  in- 
quiry, can  hardly  be  reconciled  with  the  uniform  current  of  Ameri- 
can decisions.  For  these  reasons,  our  conclusion  upon  this  branch 
of  the  case  is  that .  there  was  no  error  of  which  the  company  had  a 
right  to  complain,  either  in  the  refusals  to  rule,  or  in  the  rulings 
made.^ 

Another  defense  relied  on  at  the  trial  was  that  after  the  issue  of 
the  policy,  Charles  E.  Kaddin  became,  as  to  habits  of  using  spirit- 
uous liquors,  so  far  different  from  the  condition  he  was  represented 
to  be  in  at  the  time  of  the  application  as  to  make  the  risk  more  than 
ordinarily  hazardous,  and  thus  to  render  the  policy  null  and  void. 
The  bill  of  exceptions,  after  showing  that  in  support  of  this  defense 
the  defendant  introduced  evidence,  which  it  is  now  unnecessary  to 
state,  because  the  exception  to  its  admission  was  abandoned  at  the 
argument,  contains  this  statement:  '^In  rebuttal  of  the  foregoing  de- 
fense of  change  of  habits  on  the  part  of  the  assured  after  the  issu- 
ing of  the  policy,  the  plaintiff  not  only  denied  the  fact,  but  offered 
evidence  tending  to  show  that  the  defendant  was  informed  of  such 
change  in  habits  prior  to  its  receipt  of  the  last  premium,  and  that  it 
gave  no  notice  to  Sewell  Baddin  of  its  intentiou  to  cancel  the  policy. 
Evidence  to  the  contrary  was  introduced  by  the  defendant,  and  the 
questions  of  change  of  habits,  knowledge  thereof  by  the  company, 
notice  to  Sewell  Baddin,  receipt  of  premium  after  knowledge,  and 
waiver,  were  all  submitted  to  the  jury." 

The  whole  charge  to  the  jury  is  made  part  of  the  bill  of  excep- 
tions, in  accordance  with  a  practice  which  this  court  for  more  than 
half  a  century  has  emphatically  condemned,  and  has  by  repeated 
decisions,  as  well  as  by  express  rule,  constantly  endeavored  to  sup- 
press. As  long  ago  as  1822,  Mr.  Justice  Story,  speaking  for  the  whole 
court,  said:  ''The  charge  is  spread  in  extenso  upon  the  record,  a 
practice  which  is  unnecessary  and  inconvenient,  and  may  give  rise 
to  minute  criticisms  and  observations  upon  points  incidentally  intro- 
duced, for  purposes  of  argument  or  illustration,  and  by  no  means 
essential  to  the  merits  of  the  case:"  Evans  vs.  Eaton,  7  Wheat, 
356,  426,  427.  Opinions  to  the  same  effect  have  been  delivered  in 
many  later  cases:  Carver  vs.  Jackson,  4  Pet,  1,  80,  81;  Ex  parte 
Crane,  5  Pet,  190;  Conard  v&  Pacific  Ins.  Co.,  6  Pet,  262,  280; 
Magniac  vs.  Thompson,  7  Pet,  348,  390;  Gregg  vs.  Sayre,  8  Pet. 
244,  251;  Stimpson  vs.  West  Chester  B.  Co.,  3  How.,  553;  Zeller  va 
Eckert,  4  How.,  289,  297;  U.  S.  vs.  iUndskopf,  105  XJ.  a,  418.    And 
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in  1832  this  court  adopted  a  rule  whicli,  with  slight  verbal  changes, 
has  ever  since  remained  in  force,  by  which  it  was  ordered,  not  only 
that  the  judges  of  the  circuit  and  district  courts  should  not  allow 
any  bill  of  exceptions  containing  the  charge  of  the  coiirt  at  large  to 
the  jury  in  trials  at  c<Hnmon  law,  upon  any  ground  of  exception  to 
the  whole  of  such  charge,  but  also,  ''that  the  party  excepting  be  re- 
quired to  state  distinctly  the  several  matters  of  law  in  such  charge  to 
which  he  excepts;  and  that  such  matters  of  law,  and  those  only,  be 
inserted  in  the  biU  of  exceptions,  and  aUowed  by  the  court:"  Bule 
38  of  1832,  6  Pet.,  4,  and  1  How.,  34;  Rule  4  of  1868  and  1884,  21 
How,  6;  108  U.  S.,  574,  and  3  Sup.  Ct  Rep.,  5. 

The  disregard  of  this  rule  has  caused  the  principal  embarrass- 
ment in  dealing  with  the  question  now  under  consideratioiL 

The  substance  of  the  instructions  to  the  jury  on  this  part  of  the 
case  was  as  follows:  The  judge  directed  the  jury  that  if  they  should 
find  that  the  assured  was  addicted  to  the  habitual  use  of  spirituous 
liquors  at  the  date  of  the  policy,  or  his  habits  afterwards  changed  in 
this  respect  so  as  to  make  the  risk  more  than  ordinarily  hazardous, 
they  would  consider  whether  there  had  been  a  waiver  on  the  part  of 
the  insurance  company.  The  judge  then  told  the  jury  that  the 
plaintiff  not  only  claimed  that  any  misrepesentation  as  to  the  habits  of 
the  assured,  or  failure  to  inform  the  company  of  a  change  in  those 
babits,  had  been  waived  by  the  company  by  accepting  payment  of  a 
premium  on  or  about  April  26,  1881,  after  it  had  knowledge  of  the 
habits  of  the  assured,  or  of  the  change  in  those  habits,  but  further 
<slaimed  that  mere  silence  of  the  company,  after  knowledge  of  such 
-change  in  habits,  was  a  waiver  of  the  violation  of  the  provision  of 
the  policy;  and  the  judge  did  charge  the  jury  upon  both  the  sup- 
posed grounds  of  waiver,  instructing  them  that  if  the  defendant  had 
knowledge  of  the  change  in  the  habits  of  the  assured  before  receiv- 
ing the  premium  of  April  25,  1881,  the  acceptance  of  that  premium 
would  be  a  waiver,  which  would  estop  the  company  to  set  up  that 
the  policy  was  forfeited  for  a  breach  of  that  provision;  and  further 
instructing  them  that  if  the  company,  having  knowledge  of  the 
change  in  the  habits  of  the  assured,  did  not  give  notice  to  the  plaint- 
iff of  that  change,  and  he  was  prejudiced  in  any  way  by  the  failure 
of  the  company  to  give  such  a  notice,  and  by  reason  of  this  silence 
of  the  company  did  any  act,  or  omitted  to  do  luiy  act,  which  preju- 
4iced  him,  there  was  a  like  waiver  and  estoppel  on  the  part  of 
4M>mpany. 
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The  bill  of  exceptions,  offcer  setting  oat  the  charge  of  the  court, 
proceeds  as  follows:  "  To  so  much  of  the  foregoing  instructions  as- 
related  to  notice  and  waiver  the  defendant  excepted,  and  asked  the 
court  to  instruct  the  jury  (1)  that  no  notice  of  the  cancellation  of 
the  policy  or  termination  of  the  risk  was  necessary,  if  the  jury  find 
the  fact  to  be  that  the  habits  of  the  assured  had  so  far  changed  from 
the  condition  represented  to  be  in  as  to  make  the  risk  more  than, 
ordinarily  hazardous;  (2)  that  eyen  if  any  notice  were  necessary  at 
all,  under  any  circumstances,  until  the  company  had  completed  it& 
investigations^  if  the  company  acted  in  good  faith  and  with  reason- 
able dispatch,  they  were  not  bound  to  give  the  notice;  also  that  the- 
receipt  of  the  last  premium,  April  26, 1881,  pending  such  investig^- 
tions,  would  not  amount  to  a  waiver,  especially  if  a  much  larger  sum 
was  tendered  back  when  full  knowledge  was  had  by  the  company. 
The  court  refused  these  requests,  and  the  defendant  excepted 
thereto." 

But  the  bill  of  exceptions  does  not  state  what  the  investigations 
and  the  tender  were  which  are  mentioned  in  the  second  request  for 
instructions,  or  at  what  time  or  for  what  purpose  either  was  made; 
nor  does  it  show  thafc  any  evidence  had  been  introduced  of  preju- 
dice to  the  plaintiff  in  consequence  of  the  defendant's  silence,  or  any 
other  evidence  upon  the  question  of  waiver,  except  that  already 
mentioned,  namely,  that  "  the  plaintiff  offered  evidence  tending  to 
show  that  the  defendant  was  informed  of  such  change  in  habits 
prior  to  its  receipt  of  the  last  premium,  and  that  it  gave  no  notice  to 
Sewell  Baddin  of  its  intention  to  cancel  the  policy,"  and  that,  "evi« 
dence  to  the  contrary  was  introduced  by  the  defendant."  It  does 
not,  therefore,  appear  that  the  instructions  requested,  or  the  instruc- 
tions given,  except  so  far  as  they  related  to  the  effect  of  accepting 
payment  of  the  last  premium  with  previous  knowledge  of  the  habits 
of  the  assured,  had  any  application  to  the  case  on  trial  Except  as 
just  mentioned,  the  bill  of  exceptions  is  in  the  same  condition  as  that 
of  which  Mr.  Justice  Miller,  delivering  a  former  judgment  of  tins 
court,  said :  "  Th^re  is  in  no  part  of  this  ,bill  of  exceptions  any  state- 
ment of  the  evidence.  There  is  no  statement  that  any  evidence  was 
offered,  or  that  any  was  objected  to.  With  the  exception  of  the 
reference  to  it  in  the  charge  of  the  court,  there  is  nothing  to  show 
what  was  proved,  or  what  any  of  the  evidence  tended  to  prove. 
The  prayers  for  instruction,  therefore,  may  have  been  h^^potheucal, 
and  wholly  unwarranted  by  any  testimony  before  the  jury :"  Worth- 
ington  vs.  Mason,  101  U.  8.,  149,  151. 
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Ifc  foUowB  that  the  only  question  upon  the  instructions  of  the  court 
to  the  jury  which  is  open  to  the  defendant  on  this  bill  of  exceptions 
is  whether,  if  insurers  accept  payment  of  a  premium  after  they 
know  that  there  has  been  9  breach  of  a  condition  of  the  policy, 
their  acceptance  of  the  premium  is  a  waiver  of  the  right  to  avoid  the 
policy  for  that  breach.  Upon  principle  and  authority,  there  can  be 
no  doubt  that  it  is.  To  hold  otherwise  would  be  to  maintain  that 
the  contract  of  insurance  requires  good  faith  of  the  assured  only, 
and  not  of  the  insurers,  and  to  permit  insurers,  knowing  all  the  facts, 
to  continue  to  receive  new  benefits  from  the  contract  while  they  de- 
cline to  bear  its  burdens:  Insurance  Co.  vs.  Wolff,  95  U.  S.,  326; 
Wing  vs.  Harvey,  5  DeGex,  M.  &  G.,  265;  Frost  vs.  Saratoga  Mut. 
Ins.  Co.,  5  Denio,  154;  Bevin  vs.  Connecticut  Mut.  Life  Ins.  Co.,  23 
Conn.,  244;  Insurance  Co.  vs.  Slockbower«  26  Pa.  St.,  199;  Yiele  vs. 
Oermania  Ins.  Co.,  26  Iowa,  9;  Hodsdon  vs.  Guardiaa  Life  Ins.  Co., 
97  Mass.,  144. 

The  only  objection  remaining  to  be  considered  is  that  of  variance 
between  the  declaration  and  the  evidence,  which  is  thus  stated  in 
the  bill  of  exceptions:  ''After  the  plaintiff  had  rested,  the  defend- 
ant asked  the  court  to  rule  that  there  was  a  variance  between  the 
declaration  and  the  proof,  inasmuch  as  the  declaration  stated  the 
consideration  of  the  contract  to  be  the  payment  of  the  sum  of 
$152.10,  and  of  an  annual  premium  of  $30420,  while  the  policy 
showed  the  consideration  to  be  the  representations  made  in  the  ap- 
plication as  well  as  payment  of  the  aforesaid  sums  of  money,  and 
that  an  amendment  to  the  declaration  was  necessary;  but  this  the 
court  declined  to  rule,  to  which  the  defendant  excepted." 

But  the  "  consideration,"  in  the  legal  sense  of  the  word,  of  a  con- 
tract, is  the  quid  pro  quo;  that  which  the  party  to  whom  a  promise 
is  made  does  or  agrees  to  do  in  exchange  for  the  promise  In  a  con- 
tract of  insurance,  the  promise  of  the  insurer  is  to  pay  a  certain 
amount  of  money  upon  certain  conditions;  and  the  consideration  on 
the  part  of  the  assured  is  his  payment  of  the  whole  premium  at  the 
inception  of  the  contract,  or  his  payment  of  part  then,  and  his 
agreement  to  pay  the  rest  at  certain  periods  while  it  continues  in 
force.  In  the  present  case,  at  least,  the  application  is  collateral  to 
the  contract,  and  contains  no  promise  or  agreement  of  the  assured. 
The  statements  in  the  application  are  only  representations  upon 
which  the  promise  of  the  insurer  is  based,  and  conditions  limiting 
the  obligation  which  he  assumes.  If  they  are  false,  there  is  a  mis- 
representation,  or  a  breach  of  condition,  which  prevents  the  obliga- 
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tion  of  the  insurer  from  ever  attaching,  or  brings  it  to  an  end;  but 
there  is  no  breach  of  any  contract  or  promise  on  the  part  of  the  as- 
sured, for  he  has  made  none.  In  short,  the  statements  in  this  appli- 
cation limit  the  liability  of  the  insurer,  but  they  create  no  liability 
on  the  part  of  the  assured.  The  expression  at  the  beginning  of  the 
policy,  that  the  insurance  is  made  "  in  consideration  of  the  represen- 
tations made  in  the  appHcation  for  this  policy,"  and  of  certain  sums 
paid  and  to  be  paid  for  premiums,  does  not  make  those  representa- 
tions part  of  the  consideration,  in  the  technical  sense,  or  render  it 
necessary  or  proper  to  plead  them  as  such.    Judgment  afiirmed. 
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UNITED  STATES  SUPKEME  COURT. 


In  Error  to  the  Circuit  Court  of  the  United  Slaten  for  the  Sovthern 
District  of  New  York. 

NORTHWESTERN  MUT.  LIFE  INS.  CO. 

vs. 
MUSKEGON  NAT.  BANK.* 

The  applJcatioD,  which  was  a  warranty,  proTided  that  the  applicant  ''is  not 
and  will  not  become  habitually  intemperate." 

Eeld,  That  the  meaning  of  these  words  was  a  question  for  the  jury  The  bur- 
den of  proof  was  on  the  company  to  show  habitual  intemperance. 

HM,  That  instructions  that  a  single  or  occasional  excess  does  not  make  a 
man  a  drunkard,  but  a  habit  of  fife  of  indulging  frequently  with  yiolence 
in  excessive  fits  of  intemperance,  will  Justify  such  a  hnding,  was  sufficient 
under  the  circumstances.  It  would  not  be  admissible  to  attempt  to  define 
to  the  Jury  approximately  the  frequency  of  indulgence. 

Opinions  of  a  witness  as  to  the  effect  of  habits  four  years  later,  are  inadmis- 
sible. Evidence  of  a  conversation  with  a  physician  four  years  prior  to  the 
issue  of  the  policy  regarding  the  insured  s  having  a  probable  attack  of 
delirium  tremens,  is  inadmissible. 

Miller,  J. 
The  Muflkegon  National  Bank  recovered  a  judgment  in  the  drcuit 
oonrt  of  the  United  States  for  the  southern  district  of  New  York, 
against  the  Northwestern  Mutual  Life  Insurance  Company,  upon  a 
policy  of  insurance  on  the  life  of  Erwin  O.  Comstock  for  $28,717.04, 
and  to  this  judgment  the  present  writ  of  error  is  directed.  The 
bank  had  an  insurance  upon  the  life  of  Comstock,  its  debtor,  for  the 
sum  of  $20,000.  On  the  trial  before  the  jury,  although  some  other 
issues  were  made  in  the  pleadings,  the  contest  turned,  so  far  as  the 

•  Dvdaion  rendand.  May  38,  U87. 
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asaignmeiitB  of  error  are  presented  here,  on  the  condition  of  Ck>m- 
stock  in  regard  to  the  habit  of  drinking  alcoholic  liqaora.  The  pol- 
icy and  the  application  for  it^  the  answers  to  which  were  signed  both 
by  Comstock  and  the  bank  through  its  president^  present  the  founda- 
tion of  the  controversy.  The  sixteenth  interrogatory  is  as  follows : 
"  Axe  you,  or  have  you  ever  been,  in  the  habit  of  using  alcoholic  bever- 
ages or  other  stimulants  ?"  The  answer  to  this  was,  ''  Yes;  occasion- 
ally." The  twenty-second  interrogatory, "  Have  you  read  and  assented 
to  the  following  agreement  ?"  was  answered, "  Yes."  This  agreement, 
so  far  as  it  touches  the  present  issue,  reads  as  follows  :  *'  It  is  hereby 
declared  that  the  above  are  the  applicant's  own  fair  and  true  an- 
swers to  the  foregoing  questions,  and  that  the  apph'cant  is  not,  and 
vnll  not  become^  habitually  intemperate  or  addicted  to  the  use  of 
opium."  The  body  of  the  policy  declared  that  if  Comstock  shall 
become  intemperate,  so  as  to  impair  his  health  or  induce  delirium 
tremens,  or  if  any  statement  in  the  application,  on  the  faith  of  which 
the  policy  is  made,  shall  be  found  to  be  in  any  material  respect  un- 
true, the  policy  is  void. 

.  Upon  this  language  in  the  application  and  the  policy  the  defend- 
ant founded  two  separate  pleas  or  defenses  :  First  That  '^  at  the 
time  of  making  and  presenting  said  application  as  aforesaid,  and  of 
the  issuing  of  said  policy,  the  said  Erwin  G.  Comstock  was,  and 
prior  thereto  had  been,  habitually  intemperate,  and  that  the  said 
statement  in  said  application  contained,  that  said  Erwin  G.  Com- 
stock was  not  then  habitually  intemperate,  was  untrue  and  fraudu- 
lently made,  and  a  suppression  of  facts  material  to  the  risk  assumed 
by  said  policy  of  insurance."  Second.  That  "  said  policy  was  issued 
by  this  defendant  and  accepted  by  said  plaintiff,  upon  the  express 
condition,  among  others  contained  therein,  that  if  said  Erwin  G. 
Comstock  should  become  either  habitually  intemperate,  or  so  far  in- 
temperate as  to  impair  health  or  induce  delirium  tremens,  the  said 
policy  should  be  null  and  void;  that,  in  fact,  as  this  defendant  is  in- 
formed and  believes,  the  said  Erwin  G.  Comstock  did,  after  the  issu- 
ing of  said  policy,  become  habitually  intemperate,  and  so  far  intem- 
perate as  to  impair  his  health  and.  induce  delirium  tremens;  and 
that  thereby  the  said  policy  became,^  and  is,  null  and  void." 

The  issues  were  tried  upon  the  two  legations  of  habitual  intem- 
perance before  and  after  the  issfie  of  the  policy.  The  company,  dis- 
carding other  issues,  assumed  the  affirmative  on  these  two  pleas^ 
and  on  a  plea  of  suicide,  which  seems  to  have  been  abandoned,  and 
thereby  obtained  the  opening  and  the  conclusion  to  the  jury.    The 
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assignments  of  error  raise  objections  to  the  action  of  the  court  in 
•excluding  answers  to  questions  propounded  to  witnesses  for  the  de- 
fendant company  on  the  trial,  as  weU  as  its  refusal  to  give  certain 
instructions  prayed  for  by  the  defendant  to  the  jury. 

A  witness  for  the  defendant  named  Torrent,  testified  that  he 
Jniew  Comstock  at  Muskegon  from  1868  to  1875.  The  policy  of  in- 
surance was  taken  out  in  New  York  in  1879.  The  witness  further 
stated  that  he  was  well  acquainted  with  Comstock  in  Muskegon,  and 
knew  that  he  was  addicted  to  the  use  of  intoxicating  liquors  during 
the  period  of  their  acquaintance;  had  seen  him  drunk;  knew  of  his 
being  on  prolonged  sprees;  and  gave  other  testimony  to  the  effect 
that  he  did  use  intoxicating  liquors  to  excess.  He  was  then  asked 
this  question  :  ''  Up  to  the  time  your  acquaintance  with  him  ceased, 
what  would  you  say  as  to  whether  his  drinking  had  affected  his 
health  or  impaired  his  vital  powers  in  any  respect?''  To  this  he 
answered :  "  I  think  it  had  affected  him  materially.  I  think  it  had 
affected  his  nerves  and  impaired  his  health  generally — ^general  debil- 
ity. The  symptoms  of  that  were  his  general  looks,  and  at  the 
time  he  went  away,  or  just  before,  he  was  taken  very  sick,  and  they 
didn't  know  whether  he  was  going  to  be  alive  or  die;  that  was  the 
general  impression."  The  court  excluded  this  answer  and  the  de- 
fendant excepted.  Witness  abo  testified  that  he  saw  him  during 
that  sickness,  and  that  he  was  then  sick  for  about  three  weeks, 
adding :  ''  I  think  he  had  the  delirium  tremens."  This  expression 
of  opinion  was  also  excluded. 

It  is  to  be  observed  that  the  witness  had  testified  to  all  the 
facts  which  he  knew  vnthout  objection,  that  tended  to  establish  a 
habit  of  intemperance  in  Comstock  prior  to  1875.  What  he  'was 
next  asked,  and  what  he  then  testified  to,  was  his  opinion  in  regard 
to  the  effect  of  this  intemperance  upon  the  health  of  the  assured. 
It  will  be  noted  that  all  this  occurred  between  four  and  five  years 
before  the  execution  of  the  policy.  We  are  of  opinion  that,  while  the 
facts  recited  by  this  witness,  and  received  in  evidence,  might  have 
some  remote  tendency  to  show  Comstock's  habits  in  regard  to 
temperance  at  the  time  to  which  they  related,  his  opinion  of  their 
effect  upon  his  health  at  the  date  of  the  policy,  four  years  later, 
was  inadmissible  as  to  that  or  his  habits,  as  he  knew  nothing  of  these 
during  that  period. 

The  exception  to  the  testimony  of  Barney,  who  undertook  to  de- 
tail conversations  with  a  doctor  attending  Comstock  prior  to  1875, 
as  to  whether  Comstock  was  threatened  with  delirium  tremens  or 
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not,  and  the  statement  of  the  witness  that  he  was  afraid  Comstock 
was  going  to  have  delirium  tremenR,  which  was  excluded  by  the 
court,  depend  upon  the  same  principle,  and  are  otherwise  incompe- 
tent.   We  see  no  error  in  those  rulings. 

The  remaining  assignments  of  error  have  regard  to  prayers  for 
instructions  by  the  court  to  the  jury,  which  were  refused*  No  as- 
signment of  error  is  founded  on  any  exception  taken  to  the  charge 
of  the  judge  who  tried  the  case,  which  seems  to  have  been  eminently 
fair  and  very  full,  and  in  our  opinion  embraced  all  that  was  necessaiy 
to  be  said  to  the  jury  on  the  subject.  The  questions  which  the  jury 
had  to  respond  to  were  whether  Comstock  was  of  intemperate  habits 
at  the  time  the  policy  was  taken  out,  and  whether  he  became  habitually 
intemperate  after  that  period.  The  whole  case  turned,  so  far  as  the 
jury  was  concerned,  upon  the  true  definitions  of  the  words  ''  habit- 
ually intemperate,"  taken  in  connection  with  the  testimony  on  the 
subject,  at  these  two  different  periods.  The  plaintiff  was  not  bound 
to  prove  that  the  assured  was  temperate,  or  that  he  was  a  temperate 
man;  but  the  defendant  was  bound  to  prove,  not  only  that  Com- 
stock was  intemperate  at  those  periods,  but  that  he  was  habitually 
so  This  it  was  bound  to  do  by  such  a  preponderance  of  testimony 
as  should  satisfy  the  jury  that  at  one  of  these  periods  or  the  other 
he  was  habitually  intemperate.  We  do  not  know  of  any  established 
legal  definition  of  those  words.  As  they  relate  to  the  customs  and 
habits  of  men  generally  in  regard  to  the  use  of  intoxicating  drinks, 
and  as  the  observation  and  experience  of  one  man  on  that  subject  is 
as  good  as  another  of  equal  capacity  and  opportunities,  their  true 
meaning  and  significations  would  seem  to  be  a  question  addressed 
rather  to  the  jury  than  to  the  court  While  there  may  be  on  the 
one  hand  such  a  clear  case  of  intemperate  habits  as  to  justify  the 
court  in  saying  that  such  and  such  facts  constitute  a  condition  of 
habitual  intemperance,  or  on  the  other  such  an  entire  absence  of  any 
proof,  beyond  an  occasional  indulgence  in  the  use  of  ardent  spirits, 
as  to  warrant  the  opposite  conclusion,  yet  the  main  field  of  inquiry, 
and  the  determination  of  the  question  within  it,  must  be  submitted 
to  the  jury,  and  the  question  on  this  submission  must  be  decided  by 
them. 

The  testimony  in  this  case  is  aU  embodied  in  the  record,  and  is 
contradictory.  It  must  be  divided  into  its  relations  to  the  two  pe- 
riods— ^before  and  after  the  execution  of  the  policy.  It  is  seen  from 
the  testimony  that  Comstock  left  Muskegon,  where  many  of  these 
witnesses  resided  who  testify  as  to  his  excessive  use  of  intoxicating 
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drinks  prior  to  1875,  and  that  they  know  nothing  of  his  habits  after 
thai  The  policy  was  taken  out  in  1879.  It  is  also  quite  dear  that, 
under  a  pledge  made  to  one  of  his  partners  in  business,  he  had  re- 
frained from  the  use  of  intoxicating  drinks  from  the  first  of  June,  , 
1878,  up  to  the  time  of  taking  out  this  policy,  and  continued  so  to 
refrain  up  to  March,  1880.  There  are  several  witnesses  who  testify 
that  after  his  remoyal  to  New  York  in  1875  he  was  drunk,  had 
sprees  once  in  a  while,  and  perhaps  several  of  them  up  to  the  time 
when  he  made  this  pledge  to  his  partner.  There  are  others  who 
testify  that  after  March,  1880,  he  was  again  seen  intoxicated,  and 
had  spells  of  confinement  on  account  of  those  sprees.  On  the  other 
hand,  there  were  four  or  five  witnesses  examined,  some  of  whom 
were  in  the  same  building  in  which  Comstock  was  employed  in  New 
York,  who  saw  him  daily,  and  transacted  business  with  him  for  the 
two  or  three  years  prior  to  his  death,  which  was  in  1881,  who  testify 
that  they  never  saw  him  drunk,  or  under  the  influence  of  liquor, 
and  did  not  suppose  he  was  addicted  to  drinking ;  but  that  he 
was  a  prompt,  efficient  business  man,  and  that  they  had  no  suspicion 
that  he  was  intemperate,  or  indulged  in  the  excessive  use  of  stim- 
ulants. Among  these,  Mr.  Samuel  Borrowe,  vice-president  of  the 
Equitable  Life  Assurance  Society,  in  whose  building  Comstock  was 
a  tenant,  says  that  he  saw  him  almost  daily  for  two  or  three  years 
prior  to  his  death;  that  he  struck  him  as  a  very  energetic,  active 
man;  and  that  he  never  saw  him  under  such  circumstances  as  to 
suggest  that  he  had  been  drinking. 

Under  these  circumstauces,  and  in  view  of  this  conflicting  testi- 
mony, the  following  language  of  the  judge  in  his  charge  to  the  jury 
in  this  case  seems  to  contain  all  that  was  necessary  for  him  to  say 
by  way  of  assisting  them  to  arrive  at  a  just  verdict :  "  I  think 
that  there  is  no  rule,  of  law  which  says  that,  in  order  to  make  a 
man  a  drunkard,  he  must  drink  every  day  or  every  week  to  exces& 
Neither,  on  the  other  hand,  does  a  single  or  an  occasional  excess 
make  a  man  an  habitual  drunkard;  but  if  you  find  that  the  habit 
and  rule  of  a  man's  life  is  to  indulge  periodically  and  with  fre- 
quency, and  with  increasing  frequency  and  violence,  in  excessive 
fits  of  intemperance,  such  a  use  of  liquor  may  properly  cause  the 
finding  of  habitual  drunkenness.  It  is  the  fact  of  the  certainty  of 
these  periodical  sprees,  accompanied  with  their  frequency,  which 
marks  the  habii  If  a  man  should  indulge  in  such  a  debauch  once 
in  a  year  only,  it  could  not,  in  my  opinion,  properly  be  said  that  he 
was  an  habitual  drunkard;  he  would  be  an  occasional  drunkard. 

VOL.  XVI.- 69. 
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But  if  such  debauches  increased  in  frequency,  and  the  certainty  of 
their  increasing  frequency  becomes  established,  then  the  time  finally 
arriyes  when  the  line  between  an  occasional  excess  ^and  habit  is 
crossed*  It  is  for  you  to  say  whether  Comstock  was,  at  the  time 
of  the  application,  or  became  afterwards,  the  victim  of  such  a  habit* 
If  you  find  that,  after  the  making  of  the  policy,  Comstock  became 
so  far  intemperate  as  to  impair  his  health,  the  policy  is  avoided, 
and  the  verdict  will  be  for  the  defendant." 

At  the  request  of  the  defendant,  he  also  gave  to  the  jury  the  fol- 
lowing instructions  :  "  If  the  jury  find  from  the  evidence  that  Er- 
win  Or.  Comstock  was  habitually  intemperate  when  the  application 
for  the  policy  of  insurance  was  made,  then  they  must  find  for  the 
defendant.  If  the  jury  find  from  the  evidence  that  Ermn  O. 
Comstock  became  habitually  intemperate  after  the  issuing  of  the 
policy,  then  they  must  find  for  the  defendant.  If  the  jury  find 
from  the  evidence  that,  after  the  making  of  the  policy,  Erwin  G. 
Comstock  became  so  far  intemperate  as  to  impair  his  health,  then 
they  must  find  for  the  defendant" 

Exceptions  were  taken  and  errors  assigned  in  regard  to  the  fol- 
lowing instructions,  which  were  asked  and  refused  by  the  court : — 

First.  "  To  be  habitually  intemperate  it  is  not  necessary  that  a 
person  should  be  addicted  to  the  excessive  use  of  intoxicating  liq- 
uors continually,  or  without  interuption;  but  a  person  who,  dur- 
ing a  period  of  time  sufficient  to  form  a  habit  in  that  respect,  is 
addicted  to  periodical  'sprees'  of  longer  or  shorter  duration,  when 
for  days  in  succession  he  drinks  intoxicating  liquors  to  great  excess 
producing  a  state  of  continued  drunkenness  until  prostration  and 
sjckness  compel  a  cessation,  and  terminate  the  '  spree,'  comes  within 
the  definition  of  being  habitually  intemperate,  although  such  person 
may  remain  sober  for  a  month,  three  or  six  itionths,  or  even  a  year, 
at  a  time." 

Second.  *'If  the  jury  find  from  the  evidence  that  for  seven  or 
eight  years  immediately  prior  to  the  seventeenth  day  of  April,  1879, 
Erwin  G.  Comstock  was  addicted  to  periodical  *  sprees,'  when,  for 
several  days  and  sometimes  for  a  week  or  more  in  succession,  he 
woidd  drink  intoxicating  liquors  to  great  excess,  producing  a  state 
of  continued  drunkenness  until  prostration  and  sickness  intervened, 
then  they  must  find  for  the  defendant,  although  they  may  find  that 
he  woidd  remain  sober  for  a  month,  three  or  six  months,  or  even  a 
year,  at  a  time." 
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Third.  "It  was  the  duty  of  the  plaintiff  and  of  Erwin  G.  Corn- 
stock,  in  their  application  for  this  policy  of  insurance,  to  communi- 
cate to  the  defendant  the  fact  that  for  six  or  seven  years  immediately 
prior  to  the  first  day  of  June,  1878,  Comstock  had  been  addicted  to 
periodical  sprees,  lasting  for  a  longer  or  shorter  period,  when  for 
days  in  succession  he  would  drink  intoxicating  liquors  to  great 
excess,  producing  continued  drunkenness,  although  he  might  remain 
sober  for  a  month,  three  or  six  months,  or  longer  even,  at  a  time; 
and  their  failure  to  disclose  such  facts  to  the  defendant  avoids  the 
policy,  and  the  jury  must  find  for  the  defendant/' 

Fourth.  This  includes  two  charges  which  amount  to  very  much 
the  same  thing.  They  are  in  the  following  words:  "If  the  jury 
should  find  from  the  evidence  that,  for  six  or  seven  years  imme- 
diately prior  to  the  first  day  of  June,  1878,  Erwin  G.  Comstock  had 
been  addicted  to  periodical  sprees,  lasting  for  a  longer  or  shorter 
period,  when  for  days  in  succession  he  would  drink  intoxicating 
liquors  to  great  excess,  producing  continued  drunkenness,  until  sick- 
ness and  prostration  would  intervene  and  terminate  the  spree; 
that  such  sprees  would  occur  once  in  every  three  or  six  months,  oi: 
thereabouts;  that  on  the  first  day  of  June,  1878,  after  the  termina- 
tion of  one  of  such  sprees,  under  threat  of  dissolution  of  partner- 
ship from  his  then  partner,  Mr.  Hoagland,  he  gave  a  written  pledge 
not  to  drink  any  more  so  long  as  he  and  Hoagland  were  associated 
in  business;  that  his  partnership  with  Hoagland  ceased  on  the  first 
day  of  May,  1879;  that  afterwards,  during  the  years  1880  and  1881, 
he  again  became  addicted  to  such  periodical  sprees;  that  during  the 
year  1880  he  had  at  least  three  such  sprees;  that  during  the  year 
1881,  up  to  the  latter  part  of  April  of  that  year,  he  had  a  number 
of  such  sprees  of  great  intensity;  that  in  one  of  those  sprees,  in  or 
about  the  month  of  April,  1881,  he  subjected  himself  to  the  restraint 
of  a  nurse  for  several  weeks  in  order  to  prevent  himself  from  ob- 
taining liquor,  then  the  jury  must  find  for  the  defendant.  If  the 
jury  find  from  the  evidence  that,  after  the  making  of  the  policy  of 
insurance,  during  the  years  1880  and  1881,  Erwin  G.  Comstock 
became  addicted  to  periodical  sprees,  lasting  for  a  number  of  days, 
or  even  a  week  or  more,  each  time,  when  he  would  use  intoxicating 
liquors  to  such  excess  as  to  produce  continued  drunkenness,  and 
prostrate  him  and  make  him  sick  for  several  days;  that  such  sprees 
occurred  in  or  about  the  month  of  March,  1880,  in  or  about  the 
month  of  July,  1880,  again  in  or  about  the  month  of  August,  1880, 
again  on  or  about  the  first  of  January,  1881,  again  in  or  about  the 
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month  of  February,  1881,  and  again  in  or  about  the  month  of  April, 
1881;  that  his  last  sprees  in  February  and  April,  1881,  were  of  sudli 
intensity  that  toward  the  close  of  the  drinking-period,  when  sick 
and  prostrated,  he  subjected  himself  to  nurses  for  a  week  and  more 
each  time,  in  order  that  they  might  assist  him  to  become  sober,  then 
they  must  find  for  the  defendant." 

The  first,  second,  and  third  of  these  prayers  for  instruction  do  not 
differ  much  from  the  substance  of  the  charge  of  the  court  at  its  own 
instance.  The  language  of  that  charge  embodies  the  real  principles 
upon  which  these  three  prayers  are  based,  and  in  terms  much  more 
apt  and  just  to  both  parties  than  that  used  by  counsel  The  court 
said,  among  other  things:  '^ Neither  does  a  single  or  an  occtf 
sional  excess  make  a  man  an  habitual  drunkard;  but,  if  you  find 
that  the  habit  and  rule  of  a  man's  life  is  to  indulge  periodically  and 
with  frequency  and  with  increasing  frequency  and  violence  in  excessiye 
fits  of  intemperance,  such  a  use  of  liquor  may  properly  cause  the 
finding  of  habitual  drunkenness."  This  is  the  substance,  and  in 
Tery  strong  language,  of  the  three  prayers  above  referred  to  for 
instruction  wbich  were  refused  by  the  court 

It  has  been  often  said  by  this  court,  and  we  repeat  it  now  with 
emphasis,  that  i^  in  regard  to  any  particticular  subject  or  point  per- 
tinent to  the  case,  the  court  has  laid  down  the  law  correctly,  and  so 
fully  as  to  cover  all  that  is  proper  to  be  said  on  the  subject,  it  is  not 
bound  to  repeat  this  instruction  in  terms  varied  to  suit  the  vrishes  of 
either  party:  Kelly  vs.  Jackson,  6  Pei,  622;  Laber  vs.  Cooper, 
7  Wall,  565;  Indianapolis  R  Co.  vs.  Horst,  93  U.  S.,  291;  Bailway 
Co.  vs.  McCarthy,  96  if.  S.,  258.  If  the  charge  of  the  judge,  made 
at  his  own  suggestion,  covers  the  point  in  question,  it  is  much  more 
likely  to  be  impartial  a^d  correctly  stated  than  it  will  be  by  counsel 

These  requests,  however,  are  inadmissible,  as  we  think,  for  other 
reasons.  They  all,  as  near  as  they  dare,  attempt  to  define  approxi- 
mately for  the  jury  the  number  of  times  a  man  must  get  drunk,  or 
have  a  spree,  or  how  closely  such  excesses  must  succeed  each  other, 
to  constitute  ''habitual  intemperance."  They  also  attempt  to  say 
how  long  a  time  a  man  must  have  abstained  from  drunkenness  or 
sprees  in  order  to  relieve  him  from  that  charge.  And  especially  are 
the  requests  obnoxious  in  saying  that,  under  such  circumstances,  a 
person  comes  vnthin  the  definition  of  being  habitually  intemperate, 
although  he  might  remain  sober  for  a  month,  three  or  six  months,  or 
longer,  at  a  time;  one  of  them  says,  ''  or  even  a  year  at  a  time." 
What  effect  should  be  given  to  an  entire  abstinence  from  the  use  of 
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fiquors  for  a  whole  year,  in  coBnection  with  occasional  drunken 
sprees  before  or  after,  is  not  for  the  court  to  determine.  But  if  it 
were,  it  does  not  seem  to  us,  in  view  of  this  testimony,  that  sufficient 
lorce  was  given  to  it  in  the  rejected  prayers.  This  reference  to 
periods  of  abstinence  from  drink  is  still  more  objectionable  when  it 
is  seen,  from  the  testimony,  that  during  a  continuous  period,  just 
before  and  after  the  taking  out  of  this  poUcy,  Comstock  was  admitted 
to  have  been  entirely  sober,  if  not  entirely  abstinent  from  the  use  of 
ardent  spirits,  for  a  period  of  nearly  two  years.  It  would  be  rather 
harsh  for  a  court  to  instruct  a  jury,  as  a  matter  of  law,  that  a  man 
who  was  sober  nearly  two  years  was  at  a  period  near  the  middle  of 
that  time  "  habitually  intemperate."  It  was  certainly  a  question  to 
be  left  to  the  jury,  on  all  the  testimony,  to  draw  their  own  conclu- 
cdons  in  regard  to  the  subject. 

The  two  other  requests  are  still  more  hable  to  these  objections, 
inasmuch  as  they  constitute  an  attempt  to  recite  the  various  occa- 
sions on  which  the  jury  might  infer  that  CSomstock  had  been  drunk, 
together  with  some  vague  description  of  the  intervals  between  cer- 
tain sprees,  with  an  account  of  his  struggles  against  his  thirst  for 
liquor;  in  fact,  they  are  a  history  of  his  life  for  six  or  seven  years 
prior  to  the  making  of  the  contract  for  insurance  down  to  the 
time  of  his  death;  from  all  of  which  there  is  sought  to  be  deduced 
a  positive  instruction  to  the  jury  that  they  must  find  for  the  defend- 
ant. We  do  not  think  there  was  anything  in  the  case  which  would 
have  justified  the  court  in  thus  taking  the  determination  of  it  from 
the  jury.  The  court  had  no  right  in  this  summing  up  to  ignore  the 
testimony  of  four  or  five  respectable  and  intelligent  gentlemen  who 
knew  CSomstock  weU  during  the  most  important  part  of  this  period, 
during  several  years  of  it,  who  saw  him  almost  daily,  and  who  testify 
that  they  never  had  any  reason  to  suppose  that  he  used  ardent 
spirits  at  all,  much  less  to  excess.  It  was  for  the  jury  to  weigh  all 
these  circumstances,  and  to  determine,  in  view  of  them  all,  whether 
he  was  habitually  intemperate. 

There  are  very  few  decisions  by  courts  of  high  character  relating 
to  this  question.  The  principal  one  which  has  been  brought  to  our 
attention,  is  Insurance  Co.  vs.  Foley,  105  U.  S.,  350.  In  that  case 
the  insured,  in  answer  to  the  question,  "  Is  the  party  of  temperate 
habits;  has  he  always  been  so?"  answered  "Yes;"  whereas  the 
defendant  company  alleged  that  in  fact  he  was  a  man  of  intemperate 
habits.  The  court,  through  Mr.  Justice  Field,  said:  "The  question 
was  as  to  the  habits  of  the  insured.    His  occasional  use  of  intoxi* 
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eating  liquors  did  not  render  him  a  man  of  intemperate  habits,  nor 
would  an  occasional  case  of  excess  justify  the  application  of  his 
character  to  him.  An  attack  of  delirium  tremens  may  sometimes 
follow  a  single  excessive  indulgence.  *  "^  *  When  we  speak  of  the 
habits  of  a  person  we  refer  to  his  customary  conduct,  to  pursue 
which  he  has  acquired  a  tendency  from  frequent  repetition  of  the 
same  acts.  In  would  be  incorrect  to  say  that  a  man  has  a  habit  of 
anything  from  a  single  act.  *  "^  *  The  court  did  not,  therefore,  err 
in  instructing  the  jury  that,  if  the  habits  of  the  insured,  'in  the 
usual,  ordinary,  and  everyday  routine  of  his  life,  were  temperate,' 
the  representations  made  are  not  untrue,  within  the  meaning  of  the 
policy,  although  he  may  have  an  attack  of  delirium  tremens  from  an 
exceptional  over-indulgence.  It  could  not  have  been  contemplated, 
from  the  language  used  in  the  policy,  that  it  shoiild  become  void  for 
an  occasional  excess  by  the  insured,  but  only  when  such  excess  had 
by  frequent  repetitions  become  a  habit  And  the  testimony  of  wit- 
nesses, who  had  been  intimate  with  him  for  years,  and  knew  his 
general  habits,  may  well  have  satisfied  the  jury  that,  whatever  ex- 
cesses be  may  at  times  have  committed,  he  was  not  habitually  in- 
temperate." We  think  this  language  eminently  applicable  to  the 
case  before  us. 

The  questions  presented  by  these  requests  do  not  rise  to  the  dig- 
nity even  of  mixed  law  and  fact,  but  are  questions,  the  answers  to 
which  are  governed  by  no  settled  principle  or  rule. of  law,  estab- 
lished either  by  statute  or  by  a  recognized  course  of  judicial 
decision.  They  are  emphatically  questions  of  fact,  which  it  is  the 
province  of  a  jury  to  decide,  and  in  regard  to  which  they  are  or 
ought  to  be  as  capable  of  making  a  decision  as  the  court  or  any- 
body else. 

The  judgment  of  the  circuit  court  is  therefore  afiirmed. 
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SUPREME  COURT  OF  ALABAMA. 


FEARN,  Ex'x,  et   al.^ 

vs, 

WARD,  Adm'k.* 

A  life  policy  takep  out  bv  a  father  when  insolvent  for  the  benefit  of  a  minor 
child  is  not  protected  against  the  claims  of  creditors  under  the  wife's- 
policy  law  of  Alabama. 

HeUlf  That  in  the  event  of  the  father's  death  the  measure  of  the  creditor's 
interest  is  not  the  amount  of  premiums  paid,  but  the  amount  of  the 
policy. 

Watts  &  Son,  L.  Wyeth,  and  Humes,  Gordon  &  Sheffeb,  fiyTAp- 
peilants. 

Cabaniss  &  Wabd,  Contra. 

Clopton,  J. 
In  Julj,  1873,  Eliza  Lee  Fearu,  as  guardian  of  Kate  Coles  Feam, 
received  from  the  Piedmont  &  Arlington  Life  Insurance  Company 
about  $9,500,  being  the  proceeds  of  a  policy  of  insurance  issued  by 
the  company  in  July,  1870,  on  the  life  of  Eobert  Feam.  The  policy 
was  payable  to  ^ate  Coles  Feam,  who  was  an  infant  child  of  the 
assured.  Eliza  Lee  Feam  loaned  $8,000  of  the  money  received  on 
the  policy  to  James  J.  Donegan,  who  executed  to  her  a  mortgage 
on  real  estate  to  secure  the  payment  of  the  loan.  The  bill  is  brought 
by  appellee,  as  administrator  of  Thomas  Feam,  to  subject  the'  money 
in  the  hands  of  Donegan  to  the  payment  of  a  judgment  which  was 
recovered  by  Eliza  Levert,  as  executrix  of  Francis  Levert,  in  April, 
1871,  against  Bobert  Feam.    The  judgment  was  founded  on  a  bond 

*  D«oi«lo&  Mnderod,  Tebniary  3, 18b7. 
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for  the  payment  of  money,  made  by  Robert  Feam  and  Thomas 
Feam  in  1857,  and  payable  twelve  months  after  date.  Complainant, 
whose  intestate  was  a  surety  on  the  bond,  paid  the  demand,  and  the 
judgment  was  assigned  to  him  as  such  administrator  by  the  attor- 
neys of  record  of  the  plaintiff,  as  authorized  by  the  statute.  Bobert 
Feam  died  in  March,  1873,  and  his  estate  has  been  dedared  in- 
^vent.  The  bill  alleges  and  the  proof  shows  a  deficiency  of 
legal  assets  to  pay  the  demand.  By  section  3,418  of  the  Code,  being 
the  statute  under  which  the  judgment  was  assigned,  the  complain- 
ant is  authorized  to  assert  in  law  or  equity  any  Hen  or  right  against 
Bobert  Feam,  the  principal  debtor,  which  the  plaintiff  in  the  judg- 
ment could  assert  if  the  debt  had  not  been  paid.  A  court  of  equity 
will  intervene  at  the  instance  of  a  creditor,  on  averment  and  proof 
of  a  deficiency  of  legal  assets,  to  subject  to  the  satisfaction  of  his 
debt  property  fraudulently  conveyed  by  a  deceased  debtor  in  his 
Lfetime:    Battle  vs.  Beid,  68  Ala.,  149;  Sharp  vs.  Sharp,  76  A1&.,  312. 

At  the  time  the  policy  of  insurance  was  procured,  Bobert  Feam 
had  a  wife  and  several  children  living.  The  policy  was  issued  in 
favor  of  only  one  of  his  children.  When  this  case  ^was  before  the 
court  on  a  former  appeal,  taken  from  a  decree  overruling  a  de- 
nurrer  to  the  bill  (65  Ala.,  33),  it  was  held  that  the  policy  is  not 
protected  against  the  claims  pf  creditors  by  the  statute  which 
authorizes  a  married  woman  to  cause  the  life  of  her  husband  to  be 
insuced  for  the  benefit  of  herself  and  her  children,  free  from  the 
claims  of  the  representatives  of  the  husband  or  any  of  his  creditors: 
Code,  1876,  §§  2,733,  2,734  It  is  said:  ''The  policy,  in  this  case, 
was  procured  by  the  husband  in  &vor  of  one  of  his  several  chil- 
dren. The  statute  designed  it  for  the  benefit  of  the  wife  and 
children.  It  is  not,  therefore,  in  compliance  with  the  requirements 
of  the  statute,  and  is  not  such  a  policy  as  justifies  the  invocation  of 
the  statute  for  its  protection."  The  equity  of  the  bill  was  sustained, 
which  involved  the  right  of  the  complainant  to  maintain  the  suit, 
and  his  title  to  relief,  if  the  allegations  were  admitted  or  proved. 
The  case,  therefore,  must  be  considered  and  determined  on  princi- 
ples which  apply  independentd  the. statute. 

The  denials  of  the  answers  make  it  incumbent  on  complainant  to 
prove  that  the  premiums  were  paid  by  Robert  Feam  with  his  own 
funds,  and  it  is  insisted  that  the  evidence  is  insufficient  to  this  end. 
Positive  proof  is  not  required.  It  may  be  established  by  circum- 
stantial evidence.  Neither  is  it  incumbent  on  complainant  to  show 
the  sources  from  which  he  derived  the  money.    The  agent  of  the 
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company  testifies  that  all  the  premiums  were  paid  by  Bobert  Feam, 
either  in  person,  or  by  others  for  him.  He  was  enfi^aged  in  culti- 
yating,  in  partnership  with  Ferguson,  a  large  plantation  from  1866 
to  1872,  inclusiye.  Humphrey,  the  agent  of  the  commission  mer- 
chants of  the  partnership,  states  that  he  made  advances  to  Feam, 
and  paid  premiums  to  the  insurance  company,  which  were  charged 
to  Feam  ft  Ferguson,  and  which  they  shipped  cotton  to  meet. 
Eliza  Feam,  his  wife,  and  Coles,  his  brother-in-law,  and  the  adminis- 
trator of  his  estate,  both  state,  they  do  not  know  from  what  source 
he  deriyed  the  money  to  {)ay  the  premiums.  The  last  premium  was 
paid  by  Humphrey,  and  charged  to  Colea  On  this  eyidence,  we 
are  forced  to  condude,  in  the  absence  of  opposing  or  explanatory 
proof,  that  Bobert  Feam  paid  with  his  own  funds  all  the  premiums 
exeept  the  last.  The  effect  of  the  manner  in  which  the  last  premium 
was  paid  will  be  considered  hereafter. 

The  procurement  of  the  policy  of  insurance  by  Bobert  Feam  in 
fayor  of  his  child,  and  the  payment  of  the  premiums  with  his  funds, 
constituted  a  gift  to  her, — a  voluntary  conveyance  based  on  parental 
affection, — which  is  void  as  to  his  existing  creditors,  though  no 
fraud  may  have  been  intended.  It  is  a  voluntary  provision,  effected 
by  converting  to  her  benefit  money  which  in  equity  and  good  con- 
science should  have  been  paid  to  his  creditors.  Though  the  law 
regards  the  parental  duty  of  maintenance,  and  the  consequent  duty 
of  making  provision  for  the  future,  when  the  father  may  no  longer 
exercise  protecting  care,  it  subordinates  the  discharge  of  these 
duties  to  obligations  to  his  creditors;  and  declares  void,  as  to  them, 
any  voluntary  appropriation  of  property  not  authorized  by  legally 
expressed  exemptions  or  privileges  generally  allowed  on  considera- 
tions of  public  policy.  The  bond  on  which  complainant's  intestate 
was  surety  had  pre-existed,  and  was  existing  at  the  time  of  the  crea- 
tion and  issue  of  the  policy.  The  subsequent  payment  of  the  debt 
relates  to  the  date  of  the  suretyship,  and  constitutes  him  a  creditor, 
who  may  avoid  a  fraudulent  conveyance,  though  made  during  the 
period  his  claim  was  contingent:  Jenkins  va  Lockard,  66  Ala..  337; 
Keel  vs.  Larkin,  72  ila.,  493.  Whether  complainant  be  regarded  as 
a  simple  contract-creditor,  or  his  rights  arise  from  the  provisions  of 
the  statute  by  authority  of  which  the  judgment  was  assigned  to 
him,  he  is  entitled  to  avoid,  as  offending  his  rights,  the  policy  of 
insurance,  unless  some  superior  or  equal  equity  of  the  beneficiary 
supervenes. 
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Such  equity  is  claimed  to  arise  on  the  following  facts:  Bobert 
Feam,  Sr.,  died  in  1856,  leaving  a  will  bequeathing  and  devising  his 
entire  estate  to  his  wife,  Eliza  Maria  Feam,  and  Bobert  Feam,  who 
qualified  as  executrix  and  executor.  Eliza  Maria  Feam  died  in 
1865,  having  made  a  will,  giving  her  property  in  equal  shares  to 
Eliza  Lee  Fearn  and  her  four  children,  Kate  Coles  Feam  being  one 
of  the  children.  Bobert  Fearn  continued  to  act  as  executor  of  his 
father's  will  until  October,  1870,  when  he  resigned,  and  Weeden  was 
thereafter  appointed  administrator  de  bonis  non  with  the  ¥rill  an- 
nexed. Weeden,  as  such  administrator,  filed  a  bill  against  Bobert 
Feam  for  a  final  settlement  of  his  administration  of  the  estate  of  his 
father.  Bobert  Fearn,  having  died  pending  the  suit,  it  was  revived 
against  Bobert  Coles  as  his  administrator,  against  whom  a  decree 
was  rendered  in  December,  1873,  for  about  the  sum  of  $54,000.  It 
is  insisted  that,  on  these  facts,  Bobert  Feam  was  indebted  to  Kate 
Coles  Feam  when  he  caused  the  policy  to  be  issued  in  her  favor; 
that  he  had  in  possession  funds  which  equitably  belonged  to  her,  out 
of  which  he  paid  the  premiums;  and  that  thereby  a  title  to  the  policy 
vested  in  her  immediately  on  its  issue,  founded  on  a  valuable  con- 
sideration. 

A  failing  or  insolvent  debtor  has  the  right  to  prefer,  within 
proper  bounds,  on^B  or  more  creditors  to  the  exclusion  of  all  others; 
and,  if  it  is  true  that  Bobert  Feam  was  indebted  to  his  daughter, 
he  had  the  right  to  cause  a  policy  of  insurance  on  his  own  life  to  be 
issued  in  her  favor  as  security  for  or  in  payment  of  such  indebted- 
ness, provided  the  limit  of  reasonable  adequacy  and  sufficiency  was 
not  exceeded.  And  it  may  be  that,  her  guardian  having  posses- 
sion of  the  proceeds  of  the  policy,  a  court  of  equity,  in  the  absence 
of  actual  fraud,  would  regard  her  equity  as  equal  to  that  of  com- 
plainant, and  require  satisfaction  of  her  demand,  though  the  policy 
was  intended  as  a  voluntary  provision:  OHver  vs.  Moore,  23  Ohio 
St.,  473.  But  is  she  a  creditor,  in  the  meaning  of  these  rules? 
She  is  not  a  legatee  or  devisee  under  the  will  of  Bobert  Feam,  Sr., 
and  has  no  claim  or  right  to  any  of  the  property  of  his  estate  as 
such.  The  decree  and  the  proceeds  thereof  constituted  assets  of 
his  estate,  the  legal  title  to  which  was  in  his  administrator,  to  whom 
the  debt  was  due  and  payable.  She  could  have  maintained  no  suit 
to  make  Bobert  Feam  account  for  a  devastavit  as  executor  of  his 
father'^  estate,  and  was  incapable  of  acquit  ing  or  discharging  him 
from  such  liability,  or  any  part  thereof.  Her  daim  is  under  the  will 
of  Eliza  Maria  Fearn,  to  whose  personal  representative  Weeden  must 
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accoant  for  her  portion  of  the  personal  assets  of  the  estate  of  Bob- 
•ert  Feam,  Sr.  The  relation  of  creditor,  and  debtor  does  not  arise 
on  the  facts,  and  we  would  have  considered  it  unnecessary  to  allude 
thereto  had  not  counsel  strenuously  contended  for  such  relation  as 
creating  an  equity  in  favor  of  Kate  Coles  Feam.  The  same  obser- 
Tations  apply  to  the  asserted  equity,  based  on  the  possession  and 
use  in  the  payment  of  premiums  of  trust-funds.  The  relation  of 
trustee  and  cestui  que  trust  did  not  exist  between  Bobert  Feam, 
as  the  executor  of  Bobert  Feam,  Sr.,  and  Kate  Coles  Feam  as  legatee 
and  devisee  under  the  will  of  Eliza  Mana  Fearn«  Furthermore,  it 
appears  from  the  record  that  Bobert  Feam  resigned  his  executor- 
ship in  October,  1870:  Only  one  premium  had  been  paid  on  the 
poHcy  in  question  prior  to  his  resignation, — the  premium  paid  in 
August,  1870,  at  the  time  the  policy  was  issued.  The  other  pre- 
miums were  paid  subsequently,  and  when  he  did  not  have  possession 
or  control  of  the  estate;  and  there  is  no  evidence  satisfactorily 
showing  that  he  ever  used  the  funds  of  the  estate  in  the  payment  of 
any  premiums. 

But  if  it  were  true  that  Bobert  Feam  was  indebted  to  Kate  Coles 
Feam,  the  extent  of  her  equity  would  be  the  payment  of  such  in- 
debtedness. As  the  estate  of  Bobert  Fearn,  Sr.,  owed  no  debts, 
Bobert  Feam  was  entitled,  under  the  will  of  his  father,  to  one-half 
of  the  proceeds  of  the  decree,  and,  by  a  sale  of  his  interest  in  real 
estate  $25,000  were  realized  and  paid  on  the  decree.  The  amount 
of  indebtedness,  if  any,  is  her  distributive  share,  being  one-fifth  of 
the  difference  between  the  sum  of  one-half  of  the  decree  and  the 
sum  paid  by  the  sale  of  the  real  estate.  After  satisfying  the  de- 
mand of  complainant,  there  will  remain  in  the  possession  of  her 
executrix,  of  the  proceeds  of  the  policy,  more  than  enough  to  pay 
this  amount. 

The  remaining  questions  are  the  measure  and  kind  of  relief  to 
which  the  complainant  is  entitled, — whether  to  subject  the  proceeds 
of  the  policy,  or  only  a  sum  equal  to  the  amount  of  premium  paid 
by  Bobert  Feam,  with  interest,-  and  to  enforce  the  payment  by  a 
foreclosure  of  the  mortgage?  Appellants  contend  that  the  meas- 
ure of  relief  is  the  amount  of  premiums  paid,  with  interest;  and 
rest  the  contention  on  the  proposition  that  a  contract  for  life  insur- 
ance is  an  insurance  for  one  year,  with  the  privilege  of  continuing 
it  in  force  by  successive  periodical  payments  of  premiums;  that  is, 
each  payment  is  a  renewal  of  the  contract,  and,  in  a  limited  sense, 
the  maMng  of  a  new  contract.     Though  this  view  has  been  taken 
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by  respectable  authorities,  we  think  the  position  cannot  be  main* 
tained.  The  contract  of  life  insurance  has  its  inception  in  the 
issue  of  the  policy,  and  is  a  complete  and  entire  contract  for  the 
life  'of  the  assured,  continuing  during  life,  and  payable  at  death, 
when  no  earlier  definite  period  ii3  fixed;  but  subject  to  be  discon- 
tinued by  non-payment  of  the  premiums  as  agreed,  such  payments 
being  conditions  subsequent  The  annual  premium  is  not  paid  in 
consideration  of  insurance  for  a  smgle  year,  and  its  payment  is 
not  a  condition  precedent  to  renewal.  Each  premium  constitutes  a> 
part  of  the  consideration  of  the  contract,  as  one  and  entire,  and  the 
amount  is  fixed  and  regulated  by  the  prospective  duration  of  the 
Hfe  of  the  assured,  which  enters  as  an  element  into  the  contract. 
As  has  been  said,  "  The  whole  premiums  are  balanced  against  the 
whole  iiisurance."  On  this  character  of  the  contract  depends  its 
continuance  in  force  by  a  mere  waiver  of  the  discontinuance  which 
would  otherwise  ensue  on  non-payment  of  the  premiums,  and  on 
this  construction  are  founded  the  decisions  of  this  court  respecting 
the  interest  which  vests,  when  the  policy  is  issued,  in  the  person  for 
whose  benefit  it  is  taken  out:  New  York  Life  Ina  Co.  vs.  Stratham, 
93  U.  S.,  24;  Drake  vs.  Stone,  58  Ala.,  133.  It  follows  that  the  x>ay- 
ment  of  fche  last  premium,  if  made  by  Coles  under  the  circum- 
stances and  for  the  benefit  of  the  persons  as  testified  by  him,  does 
not  materially  change  the  nature  of  the  provision.  The  payment 
was  made  without  the  request,  consent,  or  knowledge  of  the  insured, 
or  of  the  beneficiary.  Payment  by  a  stranger,  without  any  agree- 
ment or  understanding  with  the  person  entitled  to  its  benefit,  con- 
fers no  interest  or  title  to  the  policy:  Bliss,  Life  Ins.,  §  328.  The 
last  payment  was  made  by  Humphrey  to  the  agent  of  the  company 
of  his  own  responsibility,  and  charged  in  a  memorandum  to  Bobert 
Feam,  and  afterwards,  by  direction  of  Coles,  was  charged  to  him. 
Such  assumption  of  the  payment  does  not  operate  to  render  un- 
availing the  provision  by  Bobert  Feam,  and  convert  the  policy  into 
a  provision  as  made  by  Coles.  His  right  or  claim  does  not  exceed 
re-imbursement  of  the  amount  paid. 

The  courts  who  construe  the  contract  of  life  insurance  as  an  in- 
surance for  a  single  year  with  a  right  or  privilege  of  renewal  may 
consistently  hold  that  the  creditor  can  only  subject  the  amount  of 
premiums  paid  by  the  assured,  with  interest;  but,  from  our  con- 
struction of  the  contract,  the  liability  of  the  insurance,  procured  by 
the  use  of  the  means  of  the  debtor,  seems  to  logically  follow.  Prop- 
erty received  by  the  grantee  in  exchange  for  that  fraudulently  con- 
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Teyed  will  stand  in  place  of  the  conveyed  property,  and  may  be  sub- 
jected by  the  creditors  of  the  grantor:  Abney  vs.  Eingsland,  10 
Ala.,  355.  If  money  belonging  to  a  debtor,  which  should  be  paid  to 
bis  creditors,  is  used  in  the  purchase  of  property  for  the  benefit  of 
another  merely  on  a  good  consideration,  the  property  purchased 
becomes  the  property  of  the  debtor,  as  to  his  creditors:  Pinkston 
Ts.  McLemore,  31  Ala.,  308.  A  father,  who  procures  a  policy  of  in- 
surance to  be  issued  on  his  life  payable  to  his  child,  and  pays  the 
premiums  with  his  own  money,  makes  a  voluntary  gitt  or  assign- 
ment of  a  portion  of  his  estate,  which  constitutes  an  investment  for 
the  benefit  of  the  person  in  whose  favor  the  policy  is  issued.  There 
can  be  no  difference  in  principle  between  a  policy  thus  procured 
and  the  assignment  of  a  policy  originally  issued  in  his  own  name. 
On  the  death  of  the  beneficiary,  whether  before  or  affcer  the  death 
of  the  assured,  the  fund  arising  therefrom  will  go,  by  bequest  or 
succession,  as  other  personal  assets  of  the  beneficiary:  Drake  vs. 
Stone,  supra.  The  insurance  constitutes  the  property  purchased 
And  is  the  subject-matter  of  the  investment  If  the  father  be  in 
debt,  such  voluntary  investment  is  fraudulent  in  law  as  to  his  exist- 
ing creditors,  without  regard  to  his  intent,  or  to  his  circumstances 
and  condition  as  to  ability  to  pay:  Caldwell  va  King,  76  Ala.,  149; 
Anderson  vs.  Anderson,  64  Ala.,  403.  In  such  case,  the  donee  will 
be  regarded  as  a  trustee  of  the  investment  for  the  benefit  of  the 
creditors  of  the  donor. 

The  cases  in  some  of  the  States,  which  limit  the  relief  to  the 
amount  of  premiums,  are  founded  on  local  statutes.  We  have  no 
statute  prescribing  the  measure  of  recovery  in  cases  like  the  pres- 
ent; but,  by  the  statute  which  authorizes  a  married  woman  to  pro- 
cure insurance  on  the  life  of  her  husband  freed  from  the  claims  of 
his  creditors,  the  amount  of  annual  premiums  which  he  may  pay  is 
limited  to  $500;  and  it  is  provided  that,  if  he  exceeds  the  limit,  the 
exemption  shall  apply  to  such  insurance  in  the  proportion  of  $500  to 
the  amount  of  premiums  paid,  without  declaring  what  disposition 
shaU  be  made  of  the  excess  of  insurance.  Under  this  statute  it  has 
been  held  that,  if  he  exceeds  the  limit,  the  statute  intervenes,  and 
devotes  the  excess  of  insurance  to  the  payment  of  his  debts,  on  the 
ground  that  the  statute  fixes  a  limit  beyond  which  the  husband  can- 
not pass  in  paying  premiums  from  his  own  funds,  which  should  be 
appropriated  to  his  creditors:  Stone  v&  Knickerbocker  Life  Ins. 
Co.,  52  Ala.,  589.  This  judicial  interpretation  of  the  statute  can  be 
maintained  only  on  the  principle  that,  without  the  statutory  interven- 
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tion  and  exemption,  the  whole  of  the  insurance  would  be  subject  to  the 
payment  of  the  debts  of  the  husband.  On  settled  principles,  the  con- 
clusion follows  that,  if  the  subject  of  the  gift  or  investment  consists 
of  a  policy  of  insurance  on  the  life  of  the  debtor,  the  donee  is 
liable  for  the  money  recovered  on  the  policy:  Stokes  vs.  Coffey,. 
8  Bush,  633;  Elliott's  Appeal,  60  Pa.  St.,  76;  Bliss,  life  Ins.,  §  356. 

It  being  shown  that  the  guardian  of  the  beneliciary  loaned  to 
Donegan  $8,000  of  the  money  recovered  on  the  policy,  complainant 
may  follow  it  into  his  hands,  and  make  available  the  mortgage 
given  as  security  for  its  payment  Section  2,908  of  the  Code,  re- 
quiring suits  to  be  revived  within  eighteen  months  after  the  death 
of  a  party,  refers  to  actions  at  law,  and  does  not  apply  to  suits  in 
chancery.  Courts  of  equity,  in  the  matter  of  the  revival  of  suits, 
are  governed  by  their  own  rules  of  limitation.  The  limitation  usually 
is  the  time  required  to  bar  the  cause  of  action,  but  subject  to  the 
discretion  of  the  court,  and  may  be  diminished,  when  necessary  to 
subserve  the  purposes  of  justice:  Ex  parte  Kirtland,  49  Ala.,  403. 
The  failure  to  present  the  claim  against  Donegan's  estate  within 
eighteen  months  after  the  grant  of  letters  of  administration  does  not 
bar  complainant's  right  to  a  foreclopure  of  the  mortgage:  Inge  vs. 
Boardman,  2  Ala.,  331;  Ware  vs.  Curry,  67  Ala.,  274;  Flinn  vs. 
Barber,  61  Ala.,  530.    Affirmed. 
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SUPKEME   JUDICIAL   COUKT  OF   MASSACHUSETTS. 


GIBSON 

MANUFACTUEEES'  FIEE  &  MARINE  INS.  CO.*  J 

In  an  action  in  Massiichnsetts  npon  a  judgment  recovered  against  an  insur- 
ance company  in  New  Mexico,  it  appeared  that  tlie  laws  of  that  Territory 
required  any  insnrance  company  doing  business  there,  to  appoint  an  at- 
torney at  law  in  each  county  where  its  agencies  were  established,  and  to 
tile  with  the  Territorial  auditor  an  instrument  which  should  authorize 
such  attorney  to  acknowledge  service  of  legal  proct-ss,  and  also  consenting 
that  any  service  of  process  on  such  attorney  sliould  be  taken  and  held  to 
be  valid  as  if  serveil  upon  the  company;  that  the  defendant  duly  file<l  such 
instrument,  stating  that  the  firm  of  K.  &  Co.  were  such  attorneys,  which 
instrument  remained  on  file  without  being  revoked  at  the  time  of  bringing 
the  original  action.  Held,  that  service  of  process  upon  K.  was  good,  al- 
though in  fact  K.  was  not  a  member  of  the  bar,  and  although  the  firm  of 
K.  &  Co.,  consisting  of  K.  and  B.,  ha<l  been  dissolved,  K.  carrying  on  busi- 
ness alone  in  the  name  of  ^*  K.  &  Co.,'*  and  although  the  firm,  some 
months  previous  to  the  tiiue  of  serving  the  process,  had  ceased  to  be  agent 
for  the  defendant.  HeJd,  also,  that  the  appointment  was  irrevocable,  un- 
less the  revocation  might  be  made  by  the  appointment,  duly  notified  npon 
the  public  records,  of  a  new  agent,  who  should  be  competent  to  receive 
service  of  process. 

In  an  action  in  this  commonwealth,  upon  a  Judgment  recovered  in  one  of  the 
Territories  of  the  United  States,  it  is  competent  for  the  defendant  to  show, 
notwithstanding  any  recitals  in  the  record  to  the  contrary,  that  the  court 
in  which  it  was  rendered  had  no  jurisdiction  of  the  subject-matter  of  the 
controversy  or  the  party  defendant. 

Where  the  evidence  of  a  foreign  law  consists  entirely  of  a  written  document, 
statute,  or  judicial  opinion,  the  question  of  its  construction  and  effect  is 
for  the  court  alone. 

Contract  brought  on  a  judgment  of  the  district  court  of  the  Terri- 
tory of  New  Mexico.  Hearing  in  the  superior  court  upon  agreed 
facts,   where  judgment  was  entered    for  the   defendant,  and  the 

*  Decision  reudered/Febroary  26,  1887  —From  Norfh  EoMtem  Reporter, 


Digitized  by  LjOOQ IC 


944  Seport  of  Veciaians.  [NotK^ 

plaintiff  appealed  to  the  Bupreme  judicial  eouri    The  facts  appear 
in  the  opinion. 

L.  M.  Child,  for  Plaintiff. 

This  is  an  action  upon  a  judgment  of  the  district  court  for  the 
Territory  of  New  Mexico,  a  competent  and  superior  court  of  jurisdic* 
tion,  established  by  the  laws  of  the  United  States.  A  judgment  of 
the  said  court,  being  a  court  of  record,  and  a  suit  being  brought 
upon  the  same,  the  record  of  such  court  is  accepted  as  binding  and 
final,  and  cannot  be  questioned,  except  as  to  the  jurisdiction  thereof. 
The  only  question  that  is  or  can  be  raised  upon  the  agreed  facts 
is  whether  the  court  had  competent  jurisdiction  of  the  defendant  in 
this  case.  The  defendant,  having  appointed  an  agent,  is  estopped 
from  now  claiming  that  the  agent  appointed  by  them  was  in  viola- 
tion of  the  law  of  the  Territory:  La  Fayette  Ins.  Co.  vs.  French,  18 
How.,  408. 

The  defendant  has  no  right  to  show  that,  by  an  agreement  be- 
tween itself  and  its  agent,  that  his  agency  was  revoked;  such  revocar 
tion  not  being  notified  to  the  plaintiff  or  to  the  authorities  of  the 
State  which  required  such  an  agency.  The  agency  was  for  the  pro- 
tection of  the  inhabitants  of  the  Territory,  and  could  not  be  revoked 
at  the  will  of  the  defendant. 

The  defendant  appeared  by  attorney,  in  answer  to  the  process 
served  upon  Kent  At  first  they  appeared  specially,  and  contested 
the  sheriff's  return.  The  motion  to  quash  the  return  having  been 
overruled,  the  attorneys  were  ordered  by  the  court  to  plead  to  the 
declaration,  which  they  did  on  July  5,  1885;  on  which  plea  issue 
was  joined.  This  appearance  by  counsel,  there  being  no  suggestion 
that  he  had  no  authority  from  the  defendant,  or  that  they  appeared 
fraudulently,  is  conclusive  on  the  question  of  jurisdiction:  Hill  vs. 
Mendenhali  21  Wall,  453;  Weeks,  Attys.  at  Law,  §  199. 

The  court,  once  having  had  jurisdiction,  cannot  lose  it  because 
the  attorneys  withdraw  their  appearance,  whether  with  or  without 
the  consent  of  the  plaintiff's  counseL  The  attempt  here,  on  the  part 
of  the  defendant,  after  having  tried  his  main  x>oint  in  the  case  be- 
fore the  court,  and  having  been  defeated,  and  then  waiting  four 
months  to  withdraw  his  appearance,  that  possibly  he  might  have  an- 
other opportunity  before  this  court  to  try  the  same  question,  is  ex- 
actly contrary  to  the  purpose  and  theory  of  the  law,  and  contrary  to 
the  constitution  of  the  United  States,  and  the  laws  for  the  enforce^ 
ment  of  the  same.     The  decision  of  the  court  of  New  Mexico,  on  thf 
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question  of  the  agency  of  Kent,  is  final  and  binding,  and  cannot  un- 
der the  law  be  re-opened  by  this  court:  Freem.,  Judgm.,  §§  130, 
600,  563. 

J.  C.  Gray  and  W.  L.  PoTNAM,/or  Defendant, 

No  action  can  be  maintained  on  the  judgment  of  a  court  of  a 
foreign  State,  or  of  another  State  or  Territory  of  the  United  States, 
unless  such  court  had  jurisdiction  of  the  person  of  the  defendant: 
Oilman  ys.  Oilman,  126  Ma8&,  26;  Wright  vs.  Andrews,  130  Mass., 
149;  Thompson  ys.  Whitman,  18  Wah.,  457.  Statements  as  to  serv- 
ice, in  the  record  of  such  judgment,  may  be  contradicted  by  parol 
evidence:  Carleton  ts.  Bickford,  13  Oray,  591.  Jurisdiction  of  a 
non-resident  can  only  be  acquired  in  one  of  two  ways, — either  by 
personal  service  of  process  within  the  jurisdiction,  or  by  voluntary 
appearance.  There  was  no  service  to  give  jurisdiction.  Apart  from 
the  statute  of  New  Mexico,  and  the  instrument  filed  id  the  auditor's 
office,  there  could  be  no  service  on  the  defendant  in  that  Territory. 
At  common  law,  which,  apart  from  statute,  is  the  law  of  New  Mex- 
ico, no  court  can  acquire  jurisdiction  of  a  foreign  corporation  by 
service  of  process:  Andrews  vs.  Michigan  Cent.  R  Co.,  99  Mass., 
534.  Even  if  a  foreign  corporation  does  not  ever  become  subject  to 
the  jurisdiction  of  a  court,  by  service  of  process  on  a  person  not  ap- 
pointed under  a  statute  its  agent  for  that  purpose,  it  does  not  be- 
come so,  in  a  State  where  it  is  not  doing  business,  by  service  on  a 
person  who  is  not  its  agent  for  any  purpose.  If  any  authority  is 
used  for  this,  it  will  be  found  in  St.  Clair  vs.  Cox,  106  XJ.  S.,  350;  1, 
Sup.  Ct.  Bep.,  354.  Under  the  statute  and  the  instrument  filed  in 
the  auditor's  office,  there  was  no  service  on  the  defendant.  No  serv- 
ice was  made  upon  the  agents  authorized  by  the  instniment  to  re- 
ceive service. 

An  authority  to  two  cannot  be  exercised  by  one  alone:  Sutton  vs. 
Cole,  3  Pick.,  232,  244,  245;  Copeland  vs.  MercantUe  Ins.  Co.,  6  Pick., 
198,  202,  203;  Pennington  vs.  Morse,  Dyer,  62a.  Nor  is  the  princi- 
ple altered  by  the  fact  that  the  duty  imposed  upon  the  agents  is  not 
one  calling  for  any  great  exercise  of  discretion:  Penmngton  vs. 
Morse,  supra;  Sutton  vs.  Cole,  supra;  Co.  Liti,  49b. 

One  partner  cannot  receive  service  of  original  process  directed 
against  the  firm.  All  Kent's  powers  to  act  on  behalf  of  the  firm 
were  lost  by  the  dissolution  of  the  firm:  Dry  vs.  Davy,  10  AdoL  & 
E.,  30;  Bilhngsley  vs.  Dawson,  27  Iowa,  210;  Hartford  Co.  vs.  Wil- 
cox, 57  m,  180;  Stewart  vs.  Rogers,  19  Md.,  98. 

VOI.  XVI.-  60. 
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The  authority  given  bj  the  instrument  had  been  revoked;  and  the 
defendant  is  not  estopped  to  show  thi&  The  authority  is  revocable 
at  the  pleasure  of  the  prindpaL  The  defendant  is  not  e8top{)ed  to 
show  that  the  authority  had  been  revoked.  Three  things  are  nec- 
essary to  raise  an  estoppel  against  the  defendant:  (1)  That  the  de- 
fendant should  have  made  the  statement;  (2)  that  plaintiff  should 
have  known  and  beUeved  that  statement;  (3)  that  she  should  have 
suffered  legal  damage  by  relying  on  it.  '^  It  is  a  general  rule  that  a 
pai-ty  cannot  set  up,  by  way  of  estoppel  against  another  party,  any 
act  or  declaration,  unless  by  reason  of  such  act  or  declaration  he  haa 
been  led  to  do  or  omit  to  do  something  which  otherwise  he  would 
have  not  omitted  or  not  done:"  Plymouth  vs.  Wareham,  126  Masa, 
475,  478;  Fitch  vs.  Harrington,  13  Gray,  468;  Pott  vs.  Eyton,  3  C.  R 
32;  Wood  vs.  Pennell,  51  Me.,  52.  Even  if  the  plaintiff  did  not 
know  of  the  statement,  and  relied  on  it,  she  has  suffered  no  legal 
injury. 

The  special  appearance  for  the  purpose  of  objection  to  the 
jurisdiction  did  not  give  jurisdiction:  WalliDg  vs.  Beers,  120 
Mass.,  548;  Harkness  vs.  Hyde,  98  U.  S.,  476;  Wright  vs.  Boynton, 
37  N.  H.,  9,  19.  Pleading  to  the  merits  by  order  of  the  court,  after 
the  objection  to  the  jurisdiction  was  overruled,  did  not  give  the 
court  jurisdiction:  Walling  vs.  Beers,  supra;  Harkness  vs.  Hyde, 
supra.  The  defendant's  withdrawal  of  its  appearance  and  plea  by 
leave  of  court  and  consent  of  the  plaintiff,  replaced  it  in  exactly  the 
position  it  would  have  occupied  had  it  never  appeared  or  pleaded  at 
alL  See  Michew  vs.  McCoy,  8  Watts.  &  S.,  501;  Lodge  vs.  State 
Bank,  6  Blackf.,  557. 

Devenb,  J. 

The  judgment  sued  upon  having  been  recovered  in  one  of  the 
Territories  of  the  United  States,  it  was  competent  for  the  defendant 
to  show,  notwithstanding  any  recitals  in  the  record  to  the  contrary, 
that  the  court  in  which  it  was  rendered  had  no  jurisdiction  of  the 
subject-matter  of  the  controversy  or  the  party  defendant:  Carleton 
vs.  Bickford,  13  Ghray,  591.  It  is  not  contended  that^  apart  from 
the  instrument  filed  in  the  auditor's  ofSce  of  the  Territory,  there 
could  be  service  upon  the  defendant  in  that  Territory.  The  law  of 
the  Territory  required  any  insurance  company  doing  business  to  ap- 
point an  attorney  at  law  in  each  county  where  its  agencies  were  es- 
tablished, and  to  file  with  the  Territorial. auditor  an  instrument,  duly 
signed  and  sealed,  which  should  authorize  such  attorney  to  acknowl-^ 
edge  service  of  legal  process^  and  also  consenting  that  any  service  of 


Digitized  by  LjOOQ tC 


1887.]       Oib8(m  vs.  Manufacturers'  F.  dk  M.  Ins.  Co.  947 

process  on  such  attorney  should  be  taken  and  held  to  be  Talid,  as  if 
served  npon  the  company. 

On  April  24, 1884,  the  defendant,  undertaking  to  comply  with  thjs 
law,  filed  such  an  instrument,  designating  F.  H.  Kent  &  Co.,  whom 
it  described  as  its  agents  at  Albuquerque,  upon  whom  process  could 
be  served.  The  firm  of  F.  H.  Kent  &  Co.  consisted  then  of  F.  H. 
Kent  and  one  Berks,  neither  of  whom  had  been  admitted  to  the  bar 
as  an  attorney  at  law;  but  this  cannot  be  important,  as  the  defendant 
had  adopted  and  treated  them  as  its  agents  for  the  purpose  stated 
as  such:  La  Fayette  Ins.  Co.  vs.  French,  18  How.,  408.  On  AprU 
30, 1884,  the  firm  of  F.  H.  Keot  &  Co.  was  dissolved,  and  F.  H.  Kent 
continued  to  do  business  at  the  same  place,  under  the  name  of  F.  H. 
Kent  &  Co.,  as  the  agent  of  defendant  Subsequent  to  this  time  the 
policy  held  by  the  plaintiff  was  effected  through  F.  H.  Kent;  and  it 
is  upon  him  alone  that  the  service  was  made  on  which  the  judgment 
is  founded. 

It  is  the  contention  of  defendant  that  power  to  receive  service  was 
given  to  Kent  and  Berks  by  the  appointment,  and  that  service  on 
Kent  alone  was  not  sufficient  But  even  if  the  partnership  had  con- 
tinued, a  service  -on  one  would  have  been  sufficient.  It  was  as  the 
agent  of  the  company  to  effect  insurance  that  they  were  appointed 
as  its  agents  to  receive  service  of  process.  The  ordinary  business  of 
a  firm  may  be  transacted  by  one  partner,  and  he  might  alone  ac- 
knowledge, for  the  company  for  which  the  firm  was  agent,  service  of 
process.  To  do  this  would  be  only  an  act  which  was  required  by  the 
business  the  firm  was  transacting,  and  in  its  ordinary  course.  It  is 
urged  that,  where  a  firm  is  sued,  all  the  partners  must  be  severally 
served  with  process,  and  therefore  each  must  be  so  served  when,  as 
the  agent  for  another,  it  is  authorized  to  acknowledge  or  receive  serv- 
ice of  process.  This  by  no  means  follows.  The  individual  partner 
has  not  been  made  the  agent  of  the  other  partner  to  receive  service 
on  him,  while  a  principal,  who  has  confided  an  agency  to  a  partner- 
ship, may  fairly  be  deemed  to  have  intrusted  to  either  the  execution 
of  those  acts  which  do  not,  from  their  nature,  require  the  concurrent 
action  of  all  the  partners. 

Apart  from  these  considerations  it  appears  that,  although  Kent  and 
Berks  dissolved  their  partnership  on  ApnlSO,  1884,  F.  H.  Kent  con- 
tinued to  do  business  under  the  firm  name  of  F.  H.  Kent  &  Co.,  and 
continued  the  agent  of  the  defendant,  for  the  purpose  of  effecting 
insurance.  The  authority  granted  to  the  old  firm  was  renewed  to 
Kent  alone,  so  far  as  conducting  the  business  was  concerned,  and  F. 
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H.  Kent  &  Co.  contmued  to  be  held  out  bj  the  defendant  bj  its  no- 
tice in  the  auditor's  office  as  its  agent  for  doing  business,  as  in  fact 
"E^ent  really  was,  and  also  as  its  agent  to  receive  service.  Conduct- 
ing business  through  the  agency  of  F.  H.  Kent  &  Co.,  after  the  dis- 
solution of  the  original  firm,  and  with  full  knowledge  that  Berks  had 
retired,  the  defendant's  agency  was  thus  renewed  to  Kent  alone,  un- 
der that  name,  and  continuing  the  notice  in  the  Territorial  office 
thereafter,  was  an  adoption  of  him,  under  that  name,  as  the  person 
on  whom  process  could  be  served.  For  a  similar  reason,  the  fact 
that,  while  no  charge  was  made  in  the  Territorial  auditor's  office,  be- 
fore service  was  actually  made,  the  agency  of  F.  H.  Kent,  as  F.  H. 
Kent  &  Co.,  was  withdrawn,  becomes  unimportant. 

The  legislature  ef  New  Mexico  had  for  its  object  the  highly  proper 
purpose  of  compelling  companies,  who  established  agencies  and  did 
business  within  the  Territory,  for  the  sake  of  the  profits  to  be  de- 
rived therefrom,  to  submit  the  controversies  that  must,  from  time  to 
time,  arise  to  the  adjudication  of  the  domestic  forum.  Where  the 
evidence  of  a  foreign  law  consists  entirely  of  a  written  document^ 
statute,  or  judicial  opinion,  the  question  of  its  construction  and  ef- 
fect is  for  the  court  alone:  Kline  vs.  Baker,  99  Mass.,  253;  Ely  vs. 
James,  123  Mass.,  36.  The  only  evidence  we  have  is  the  statute  of 
New  Mexico  itself,  which  does  not  appear  ever  to  have  been  the 
subject  of  judicial  construction  in  that  Territory.  Taking  into  con- 
sideration its  evident  purpose,  and  its  utter  futility  if  a  company, 
appointing  an  agent  to  receive  service,  could  by  an  act  known  only 
to  the  agent  and  itself,  withdraw  his  powers,  it  must  be  held  that 
this  appointment  was  irrevocable,  unless  the  revocation  might  be 
made  by  the  appointment,  duly  notified  upon  the  public  records,  of 
a  new  agent,  who  should  be  competent  to  receive  service  of  process 
in  regard  to  any  controversies  arising  upon  contracts  previously 
entered  into.  No  such  act  as  this  was  done  when  the  service  of 
process  was  made.  F.  H.  Kent  &  Co.  were  still  held  out  by  the  public 
records  as  the  agent  on  whom  process  might  be  served. 

The  argument  that  it  does  not  appear  that  the  plaintiff  ever  knew 
of  this  appointment,  that  she  was  not  deceived  by  it,  and,  therefore, 
that  the  defendant  is  not  estopped  from  setting  up  that  Kent  was 
not  its  agent  to  receive  service  of  process,  dees  not  impress  us.  She 
was  a  resident  of  the  Territory,  bound  by  its  laws,  and  entitled  to 
their  benefits.  She  had  a  right  to  believe  that  the  defendant  had 
complied  with  the  laws  under  which  alone  it  had  a  right  to  do  busi- 
ness there,  and  that  otherwise  it  wotdd  have  been  restrained  from. 


Digitized  by  LjOOQ IC 


1887.1         (Maon  vs.  Manufacturers'  F.  <k  M.  Ins,  Co.        949 

so  doing.  The  act  done  by  defendant,  in  publishing  tbeir  notice  in 
the  office  of  the  Territorial  auditor,  was  a  public  one,  for  the  benefit 
of  all  whom  it  might  then  or  thereafter  concern.  Whether  the 
plaintiff  took  the  pains  or  not  to  inquire  upon  whom  process  should 
l>e  served  in  case  of  controversy  as  to  her  policy,  she  was  entitled  to 
the  benefit  of  the  act  thus  publicly  done,  and  the  defendant  cannot 
be  heard,  as  against  any  one  with  whom  it  has  contracted,  and  with 
whom  it  could  only  lawfully  contract  by  compliance  with  the  law  of 
the  Territory,  to  say  that  such  compliance  was  pretended,  or  that  it 
has  since  successfully  evaded  its  operation. 
Judgment  for  plaintiff. 
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S::?»lfiME  COURT  OF  RHODE  ISLAND. 


WILLIAM  Or.  MoQTJITTT  bt  ux. 

vs. 
CONTINENTAL  LIPE  INS.  CO.* 

A  married  woman  took  oat  a  policy  of  insuranoe  on  her  own  life  payable 
ninety  days  after  evidence  of  her  death,  or  to  herself  if  sarving  at  the  end 
of  fifteen  years ;  all  indf^btedness  to  the  company  on  account  of  the  policy 
beinff  first  deducted.  The  premium  was  pavable  yearly,  partly  by  note  and 
partl;^  in  cash.  The  policy  was  to  be  void  m  case  of  default  in  paTment  of 
premiums,  or  of  interest  in  advance  on  the  premium-ootes,  or  of  tie  notes, 
provided  that  after  two  annual  premiums  had  been  paid  the  policy  might 
be  converted  into  a  "  paid-up  "  policy.  In  case  the  policy  became  void,  all 
payments  should  be  forfeited  to  the  company.  The  policy  contained  on 
its  margin,  '^  Non -forfeiture  endowment  policy  with  profits.''  After  paying 
two  premiums  in  notes  and  cash  the  insured  applied,  fbr  a  paid-up  policy, 
released  by  quit-claim  to  the  company  all  claims  on  the  policv  except  as  to 
2-15  of  its  face  amount,  and  received  the  same  policy  ba<'k  irom  the  com- 
pany with  a  statement  written  on  it  that  it  was  oinding  for  2-15  of  its 
fa(*e,  **  subject  to  the  terms  and  conditions  expressed  in  this  policy  and  in 
the  quit-claim.  .  .  ."  She  made  no  further  payments  on  the  notes  she 
had  given,  either  of  principal  or  interest. 

Held,  That  the  policy  was  forfeited. 

Heid,  farther,  that  the  marginal  words,  "  Non-forfeiture  endowment  policy 
with  profits,"  could  not  be  read  as  a  part  of  the  contract. 

Heid,  farther,  that  such  a  policy  was  within  the  scope  of  Pub.  Stat.  B.  I.,  cap. 
166,  §  21.  ^ 

Held,  fnrthei,  that  under  Pub.  Stat.  B.  I.,  cap.  166,  a  married  woman  could 
invest  her  separate  estate  in  insurance  on  her  life. 

Htid,  fhrther,  that  the  policy  was  not  void  ab  initio,  though  the  premitima 
were  in  part  paid  by  notes  which  4M«uoh  did  not  bind  the  insnied  married 
woman  who  made  them. 

Held,  further,  that  the  company  could  set  up  the  forfeiture  by  non-payment 
of  interest  in  an  action  on  the  policy. 

Edwabd  C.  Dubois,  for  Plaintiffs. 
C.  Frank  Pabkhubst,  for  Defendant. 

•  D*oliioa  rendered.  Jniy  38. 1887. 
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DUBFEE,   C.  J. 

This  is  an  action  of  assumpsit  for  money  had  and  receired  to  the 
use  of  the  female  plaintiff,  Mary  A.  McQoitty,  wife  of  William  G-. 
The  action  was  begun  in  the  court  of  common  pleas  and  was  there 
tried  on  an  agreed  statement  of  facts^  from  which  the  case  appears 
to  be  as  follows,  to  wit :  The  said  Mary  on  November  16, 1870,  be- 
ing then  and  ever  since  then  a  resident  of  Bhode  Island,  procured  in 
Bhode  Island  through  its  Khode  Island  agent,  F.  W.  Hart,  a  policy 
of  insurance  by  which  the  defendant  corporation  agreed  in  consid- 
eration of  the  representations  made  in  the  application,  and  of  the  an- 
nual premium  of  $87.49  to  be  paid  every  year  on  or  before 
November  16th  for  the  term  of  fifteen  years,  to  insure  the  life  of  said 
Mary  for  her  benefit  in  the  sum  of  one  thousand  dollars,  to  be  paid 
within  ninety  days  after  due  notice  and  satisfactory  evidence  of  her 
death  during  the  continuance  of  the  policy,  or  if  she  should  survive 
November  16, 1885,  to  be  paid  then  to  her,  deducting  all  indebted- 
ness to  the  company  on  account  of  the  policy,  if  any  then  existing* 
A  note  in  the  margin  of  the  policy  states  that  the  annual  premiums 
are  payable  $3499  note,  52.60  cash,  each  twelve  months  from  No- 
member  16, 1870.  The  policy  was  issued  subject  to  the  condition 
that  it  should  cease  and  determine  in  case  of  default  on  the  part  of 
the  assured  in  paying  the  premiums,  or  interest  in  advance  on  the 
outstanding  premium-notes,  or  the  notes  themselves  at  maturity, 
with  the  proviso,  however,  that  if,  after  the  payment  of  two  or  more 
of  the  annual  premiums,  the  assured  should  make  default  in  paying 
a  subsequent  premium,  the^  company  would  convert  the  policy  into 
« ''paid-up"  policy  for  as  many  fifteenths  of  the  sum  insured  as 
there  had  been  complete  premiums  paid,  the  application  for  conver- 
sion, with  return  of  the  x>olicy,  being  made  vdthin  one  year  after  the 
default.  The  policy  was  also  issued  upon  the  express  condition 
that  in  every  case  where  the  policy  should  cease,  or  be  or  become 
3mll  and  void,  all  payments  thereon  and  all  dividend-credits  accruing 
tberefrom  should  be  forfeited  to  the  company.  The  first  two  pre- 
miums were  paid  by  said  Mary  in  money  and  notes  as  required,  and 
Jwoeipts  therefor  given  to  her  by  the  company.  In  1872  said  Mary 
.decided  to  make  default  and  convert  the  policy  into  a  ''  paid-up  " 
policy  for  $13H.33,  the  pro  rata  amouut  stipulated  for  the  premiunm 
previously  paid,  and  accordingly  she  remitted  to  the  company  $4.20 
interest  on  the  two  outstanding  notes  and  applied  for  such  policy^ 
agreeing  in  her  application  "  to  pay  to  said  company,  annually,  m 
advance,  the  interest  on  all  outstanding  notes  given  in  part  payment 
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o{  annual  premiums."  Thereupon,  the  company  wrote  across  the 
iace  of  the  policy  the  following,  to  wit :  "  This  policy  having  lapsed 
after  two  annual  payments,  is  hereby  recognized  as  binding  upon  the 
company  for  2-15  thereof,  or  one  hundred  and  thirty-three  33-100 
dollars,  subject  to  the  terms  and  conditions  expressed  in  this  policy 
and  in  the  quit-claim  to  the  company  bearing  even  date  with  this 
entry."  Signed,  "Bobi  Beecher,  Sec'y,"  and  dated,  '' Hartford, 
Conn.,  November  16, 1872."  The  quit-claim  referred  to  is  a  quit- 
claim or  release  expressed  in  the  application  to  the  company  of  all 
claims  to  the  sum  assured  by  the  policy  except  the  two-fifteenths. 

Mrs.  McQuitty  never  paid  any  further  interests  on  the  notes,  and 
the  notes  are  still  outstanding  unpaid  She  demanded  payment  of 
the  policy  after  maturity  and  the  company  refused  it.  The  company 
claims  that  she  has  forfeited  her^policy  and  aU  moneys  paid  by  her. 
She  claims  that  being  a  married  woman  she  was  incapable  of  con- 
tracting, and  is  therefore  entitled  to  recover  the  moneys  paid  by  her 
under  the  policy.  It  is  agreed  that  if  the  court  find,  on  the  facts  as 
stated,  the  policy  and  moneys  forfeited,  judgment  shall  be  for  the 

defendant  for  costs,  otherwise  for  the  plaintiffs  for  $ debt  or 

damage  and  costa  In  the  court  of  common  pleas  judgment  was 
rendered  for  the  defendant,  and  the  case  has  been  brought  up  on 
exceptions. 

The  policy  has  conspicuously  displayed  in  the  margin  the  words, 
"  Non-forfeiture  endowment  policy  with  profits."  There  are  cases 
which,  regarding  these  marginal  catch-words  as  an  element  of  the 
contract,  hold  that  the  policy,  at  least  when  converted  into  a  *'  paid- 
up"  policy,  is  non-forfeitable  :  Cowles  vs.  Continental  Life  Insur- 
ance Co.,  63  N.  H.,  300;  Bruce  vs.  Continental  Life  Insurance  Co., 
58  Yt,  253.  Other  cases  hold  differently.  In  a  recent  case  against 
the  defendant  company,  decided  by  the  Supreme  Court  of  Connecti- 
cut^ ta  wit,  Holman  vs.  Continental  Life  Insurance  Co.  (2  New  Eng. 
Reporter,  833),  the  sum  insured  was  $1,000;  the  period  of  time  ten 
years;  the  annual  premium,  $108.72,  payable  partly  in  cash,  partly 
by  note;  the  conditions  the  same  as  here.  After  the  payment  of  two 
annual  premiums  partly  in  cash  and  partly  in  notes,  which  remained 
outstanding,  the  insured  apphed  for  a  *'  paid-up "  policy  for  $200, 
agreeing  to  pay  annually  in  advance  interest  on  all  outstanding 
notes.  Thereupon,  the  company  re-issued  the  policy  indorsed  as  in 
the  case  at  bar.  The  insured,  after  paying  the  interest  twice  more, 
stopped,  and  at  the  expiration  of  the  term  of  the  poUcy  brought 
suit  thereon.     The  court  held  that  the  '*  x>aid-up  "  policy  was  in  ef- 
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feet  a  new  policy  on  the  conditions  of  the  old,  except  in  so  &u:  as 
the  conditions  of  the  old  were  inapplicable  for  the  reason  that  no 
farther  preminms  were  to  be  paid,  and  that  therefore  it  was  for- 
feited bj  non-payment  of  the  interest  annually  in  advance  on  the 
outstanding  premium-notes.  The  court,  in  rendering  judgment,  de- 
livered an  elaborate  opinion,  citing  numerous  cases  in  its  support 
We  think  its  conclusion  correct  There  can  be  no  doubt  that  the 
original  policy  was  liable  to  forfeiture  by  such  non-payment,  unless 
its  clear  provisions  are  to  be  overruled  because  of  a  misleading 
phrase  in  its  margin,  as  of  course  they  cannot  be  without  proof  of 
fraud;  and  in  our  opinion  the  '* paid-up"  policy,  both  as  re-issued 
4Uid  as  provided  for,  is  only  the  original  policy  reduced  to  an  amount 
corresponding  to  the  premiums  paid,  so  that  no  further  premiums 
are  required.  The  expression  "  paid-up "  as  used  in  the  provision 
for  the  conversion  of  the  original  policy  into  a  "  paid-up  "  policy  is 
put  io  quotation  marks,  as  if  the  expression  were  used  to  designate 
instead  of  characterize  it;  and  if  the  expression  be  so  regarded, 
there  is  little  reason  for  supposing  that  .the  "  paid-up  "  policy  ^as 
intended  to  be  anything  other  than  the  original  policy  converted  by 
reducing  it  as  stated,  the  conditions  so  far  as  applicable  continuing 
unchanged.  That  the  female  plaintiff  ho  understood  appears  from 
the  terms  of  her  application  and  from  her  receiving  back  the  policy 
as  indorsed.  It  seems  to  us  that  it  is  by  laying  undue  stress  on  the 
expression  "paid  up  "  that  a  contrary  view  has  obtainecL  The  use 
of  an  expression  so  likely  to  mislead  cannot  be  too  severely  repre- 
hended, but  courts  should  not  on  that  accoimt  give  an  effect  to  it 
which  it  is  not  entitled  to.  We  see  no  reason  to  doubt  that  the  fe- 
male plaintiff  if  capable  of  taking  the  original  policy,  was  also  capa- 
l>le  of  exchanging  it  under  the  provisions  for  conversion  into  the 
flo-called  "  paid-up  "  policy. 

The  plaintiffs  raise  the  question  whether  an  endowment  policy 
like  the  policy  taken  out  by  the  female  plaintiff  is  within  the  purview 
of  our  statute  :  Pub.  Stat  B.  L,  cap.  166,  §  21.*  We  see  no  reason 
to  doubt  it.    Such  a  policy  taken  out  by  the  assured  on  her  own  life, 

*  As  follows :  '*  Aoy  ]>olicy  or  XK)licies  of  insurance  or  part  thereof  which 
«hall  not  exceed  in  the  aggregate  the  sum  of  ten  thoasana  dollars,  made  hy 
an  insarance  company  on  the  life  of  any  person,  and  expressed  to  be  for  the 
benefit  of  a  married  woman,  whether  effected  by  herself  or  by  her  hnsband,  or 
by  anv  other  person  on  her  behalf,  shall  ionre  to  her  separate  use  and  bene- 
fit, independently  of  her  husband  and  of  his  creditors  and  representatives, 
And  also  independently  of  any  other  person  effecting  the  same  on  her  behalf, 
his  creditors  and  reprefeutatives,  and  such  policy  may  be  sued  in  the  name  of 
the  person  beneficially  interested  therein,  or  in  the  name  of  the  representative 
<of  such  person. 
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insures  it  for  a  term  of  years.  If  she  dies  within  the  term,  it  is  pay- 
able to  her  legal  representatLres.  The  fact  that  it  is  payable  to  her 
personally  if  she  survives  the  term,  does  not  make  it  any  the  lees  an 
insurance  on  her  life,  such  payment  being  one  of  the  considerations- 
for  taMng  the  policy  for  such  limited  term  :  iBtna  life  Insuranoe- 
Oo.  vs.  Mason,  14  R.  L,  588. 

The  principal  ground  on  which  the  plaintiffs  daim  to  recover  is 
that  the  policy  was  void  ab  initio,  because  the  female  plaintiff  beings 
a  married  woman,  was  incapable  of  contracting,  and  consequently 
the  premiums  paid  by  her,  being  moneys  paid  upon  a  void  consider- 
ation, can  be  recovered  back  as  moneys  paid  to  and  for  her  use. 
The  defendant  contends  that  she  was  capable  of  entering  into  a- 
contract  of  life  insurance  by  force  of  the  statute  :  Pub.  Stat.  B.  L, 
cap.  166,  §  21.  The  apparent  purpose  of  this  section,  however,  is 
not  to  enable  married  women  to  enter  into  such  contracts,  but  to  se- 
cure the  policy  to  the  extent  of  ten  thousand  dollars,  when  ex- 
pressed to  be  for  her  benefit,  *'  whether  effected  by  herself  or  by 
heY  husband,  or  by  any  other  person  on  her  behalf,"  to  her  separate 
use,  "  independently  of  her  husband  and  of  his  creditors  and  repre- 
sentatives, aud  also  independently  of  any  other  person  effecting  the 
same  on  her  behaU,  his  creditors  and  representatives."  It  is  true 
the  section  recognizes  that  a  poUcy  of  life  insurance  may  be  effected 
by  a  married  woman,  but  we  see  no  reason  to  doubt  that,  iude- 
pendently  of  section  21,  under  the  other  provisions  of  chapter  166, 
a  married  woman  could  inrest  her  ovm  money,  being  part  of  her 
separate  estate,  in  a  proper  life  insurance  policy  if  she  chose,  as  val- 
idly as  in  a  piano-forte  or  a  sewing-machine.  If,  for  example,  Mrs. 
McQuitty,  instead  of  i>aying  the  first  two  premiums  partly  in  cash 
and  partly  by  note,  had  paid  them  wholly  in  cash,  and  then  had 
taken  out  a  paid-up,  a  reidly  as  well  as  nominally  paid-up  policy,  we 
do  not  think  there  can  be  any  question  but  that  it  vfould  have  been 
▼alid,  and  that  she  could  obHge  the  company  to  pay  ii  The  ques- 
tion then  is,  whether  supposing  she  vnis  incapable  of  binding  herself 
personally  by  her  promissory  note,  the  policy  was  Toid  because  the 
premiums  were  .paid  pardy  in  her  notes.  Suppose  she  had  died  in 
the  second  year  of  the  original  or  in  the  first  year  of  the  "  paid-up  " 
pohcy,  before  committing  any  default,  could  the  company  have  re- 
pudiated their  contract  and  successfully  resiated  the  payment  of  it 
We  think  not  The  company  would  have  received  the  larger  part  of 
the  premiums  in  cash  and  have  secured  the  remainder  by  the  ri^^ 
reserved  in  the  policy  to  deduct  it  from  the  sum  insured.    That 
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fhey  had  taken  notes  from  the  assured  which  did  not  bind  her  per- 
sonally would  not  ava^  them,  since  thej  must  be  presumed  to  have 
known  her  disability  when  they  took  them,  and  to  have  relied  on 
their  right  to  deduct  and  on  the  conditions  of  forfeiture  as  a  suffi- 
cient protection.  They  could  not  be  heard  to  say  that  the  policy 
was  without  consideration:  Chamberlin  ys.  Robertson,  31  Iowa« 
408;  Abshire  ts.  Mather  et  aL,  27  Ind.,  881;  Glass  vs.  Warwick,  40 
Pa.  St.,  140.  But  if  this  be  so,  the  policy  was  not  Toid  ab  initio,  and 
the  company  is  entitled  to  set  up  the  forfeiture  by  non-x>ayment  of 
interest  in  advance  to  defeat  recovery  upon  it. 

Exceptions  overruled,  judgment  of  court  of  common   pleas  af- 
firmed with  costs  of  this  court 
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SUPREME  COURT  OF  FLORIDA. 


HANOVER  FIRE  INS.  CO.  ^ 

V8. 
LEWIS  ET  AL.* 

A  demurrer  to  eyidence  admits  the  truth  of  the  testimony  demurred  to,  ^^^ 
all  reasouable  inferences  that  may  be  drawn  from  that  testimony. 

When  a  demurrer  to  evidence  is  overruled  by  the  j  ndge,  he  cannot  assess  the 
damages  that  plaintiff  has  incurred.  In  such  a  case  the  Judge,  before  dis- 
charging the  jury,  should  require  them  to  assess  the  damages  condition- 
ally, or,  if  he  discharges  the  original  jury,  he  should,  upon  overruling  the 
demurrer  to  evidence,  call  another  jury  to  assess  the  damages. 

When  this  court  holds  that  the  issues  were  properly  found  on  a  demurrer  to 
evidence  in  favor  of  the  plaintiff,  but  the  judgment  of  the  court  below  is 
reversed  on  the  ground  tnat  the  presiding  jn^e  had  no  authority  to  assess 
the  damages,  the  cause  will,  in  the  absence  of  other  controlling  reasons, 
be  sent  back  with  an  affirmance  of  the  findings  of  the  judge,  and  instruc- 
tions to  call  a  jury  to  assess  the  plaintiff's  damages;  or  it  may,  if  the  judg- 
ment on  the  demurrer  in  the  court  below  is  in  favor  of  the  defendant,  and 
it  is  apparent  from  the  record  t*hat  the  plaintiff  had  not  disclosed  the  whole 
merits  of  his  case,  set  aside  the  ruling  of  the  judge  below,  and  award  a 
venire  de  novo.  ^ 

When  there  is  judgment  in  the  court  below  in  favor  of  plaintiff,  and  judg- 
ment is  reversed  on  the  ground  that  the  judge  had  no  authority  to  assess 
the  damages,  and  it  is  apparent  from  the  record  that  the  defendant  did  not 
disclose  the  matters  constituting  his  defense,  becanse  the  plaintiff  had 
omitted  to  introduce  any  evidence  by  which  the  jury  could  assess  the 
damage  the  plaintiff  had  sustained,  this  court,  in  reversing  the  case,  will 
award  a  venire  de  novo. 

A.  policy  of  insurance  against  loss  by  fire,  which  provides  that  such  loas  shall 
be  estimated  according  to  the  actual  cash  value  of  the  property  at  the  time 
of  the  loss,  not  exceeding  the  sum  insured,  leaves  the  onestion  of  value 
open ;  and,  before  a  recovery  thereon  can  be  had  for  otner  than  nominal 
damages,  proof  of  the  actual  cash  value  of  such  property  at  the  time  of 
the  loss  must  be  produced  to  the  jury. 

*  DooUlon  rendered,  ICerch  38. 1887. 
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Where  the  assured  party  has  made  written  proofs  of  loss  as  required  by 
the  policy,  and  delivered  such  proofs  to  the  insurer,  secondary  evidence 
of  tneir  contents  cannot  be  introduced  by  the  assured,  unless  he  has 
given  notice  to  the  insurer  to  produce  such  proofs,  and  he  has  failed 
to  do  so. 

W.  A.  Blount  and  Fred.  T.  Myers, /or  Plaintiff  in  Error, 

John  A.  Hekdehson  and  R  W.  Williams,  /or  Defendants  in  Error. 

McWhorter,  C.  J. 

The  plaintiffs  in  error,  B.  G.  Lewis  &  Sons,  commenced  an  action 
in  the  circuit  court  of  Leon  County  against  the  defendant  in  error^ 
the  Hanover  Fire  Lisurance  Company,  on  a  policy  of  insurance. 
The  language  of  this  policy,  so  far  as  it  is  esseptial  to  a  decision  of 
this  case,  is  as  follows: — 
15,000.  Underwbiters'  Policy.  No.  20,195. 

By  this  policy  of  insurance  the  Germania  Fire  Insurance  Company  and  the 
Hanover  Fire  Insurance  Company,  each  of  the  city  of  New  York,  each  acting 
and  contracting  for  itself,  and  not  one  for  the  other,  in  considera^on  of  one- 
half  part  of  the  sum  of  one  hundred  dollars  to  each  of  them  paid  by  the  as- 
sured, hereinafter  named,  do  each  insure  B.  C.  Lewis  dc  Sons,  Tallahassee, 
against  loss  or  damage  by  fire  to  the  amount  of  one-half  part  of  the  sum  of 
five  thousand  dollars,  for  the  term  of  three  years,  on  their  two-story,  frame, 
shingle-roofed  building  on  their  plantation,  known  as  '*6lenwood,''  about 
seven  miles  northeast  from  Tallahassee,  on  the  Miccosukie  road,  occupied  by 
W.  L.  Robinson  as  his  family  residence,  and  each  of  the  said  companies  agrees 
to  make  good  to  the  assured,  their  executors,  administrators,  and  assigns,  all 
such  immediate  loss  or  damage,  not  exceeding  in  amount  the  sum  insured  by 
said  companies,  as  aforesaid,  as  shall  happen  by  fire  to  the  property  above 
specified,  from  the  eighteenth  day  of  April,  1882,  at  noon,  to  the  eighteenth 
day  of  April,  1885,  at  noon ;  the  amount  of  such  loss  or  damage  to  be  esti- 
mated according  to  the  actual  cash  value  at  the  time  of  the  loss,  and  to  be 
paid  sixty  days  after  due  notice  and  proof  of  the  same  made  by  the  assured, 
and  received  at  the  office  of  the  genei*al  agency  of  the  said  companies  in  the 
city  of  New  York  in  accordance  with  the  terms  of  this  policy  hereinafter 
mentioned. 

The  plaintiff  introduced  the  following  evidence, — the  policy  from 
which  the  extract  above  is  taken,  and  also  one  Edward  Lewis,  who 
testified  as  follows:  "I  am  one  of  the  plaintiffs.  The  defendants  is- 
sued to  us,  that  is,  to  B.  C.  Lewis  &  Sons,  this  policy."  *' The  prop- 
erty, Glenwood,  described  in  said  policy,  was  destroyed  by  fire,  or  it 
was  reported  to  us,  on  Januaiy  2,  1885.  I  afterwards  saw  the  plaee 
where  it  was  burned,  and  saw  that  it  was  destroyed.  The  defend- 
ants furnished  to  us  printed  blank  forms  of  proof  of  loss,  which  we 
filled  out  in  writing,  and  returned  to  it,  and  they  have  ever  since  had 
it  in  its  possession.      [The  attorney  for  defendant  objected  to  the 
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question  respecting  the  said  writing,  without  the  production  of  the 
writin^r,  but  the  court,  upon  the  argument  of  said  objection,  decided 
and  delivered  his  opinion  that  the  said  question  should  be  asked,  and 
the  said  testimony  was  given  as  aforesaid.  To  which  ruling  of  the 
court  defendant  excepted.]  The  defendants  have  never  denied  full 
knowledge  of  the  destruction  of  the  property  by  fire;  that  an  agent 
or  representative  of  the  defendant  was  here  soon  after  the  destruc- 
tion, and  saw  the  wreck;  that  correspondence  after  the  said  fire 
passed  between  plaintiffs  and  defendants  in  reference  thereto;  that 
defendants  have  never  paid  or  offered  to  pay  plaintiffs  the  amount 
of  the  policy,  nor  any  other  sum,  although  asked  to  do  so.  I  claim 
that  the  whole  amount  of  the  policy  is  due,  and  no  part  has  been 
paid."  The  defendant  then,  upon  cross-examination,  asked  the  said 
witness  what  was  the  writing  that  he,  or  the  firm  of  B.  C.  Lewis  & 
Sons,  had  put  into  the  said  blank  forms,  but  to  the  said  question  the 
attorney  for  the  plaintiffs  objected,  and  the  said  court  did  deliver  its 
opinion,  and  decide  to  exclude  the  said  question,  and  it  was  there* 
upon  excluded,  to  which  ruling  of  the  court  defendant  excepted. 
This  was  all  the  evidence.  The  defendant  corporation  demurred  to 
the  evidence,  the  plaintiffs  joined  therein,  and  the  jury  .were  dis- 
charged. The  judge  found  the  issues  in  favor  of  the  plaintifife^  as- 
sessed the  damages,  and  rendered  a  judgment  against  the  defendant 
corporation.  The  issues  which  were  presented  by  the  pleas  of  the 
defendant  corporation,  excepting  the  affirmative  pleas,  which  are  not 
involved  here,  the  defendants  having  introduced  no  evidence  to  sus- 
tain them,  are  in  effect  the  general  issue,  and  that  the  plaintifib  had 
not  given  notice  of  loss  in  accordance  with  the  requirements  of  the 
policy  of  insurance  sued  on. 

Under  the  rule  applicable  to  demurrers  to  evidence,  which  admits 
the  truth  of  the  testimony  demurred  to,  and  every  reasonable  infer- 
ence that  may  be  deduced  therefrom,  we  are  of  the  opinion  that  the 
court  below  was  correct  in  determining  those  issues  in  favor  of  the 
plaintiffs.  The  court,  however,  went  further,  and  assessed  the  dam- 
ages which  in  its  judgment  the  plaintiffs  had  sustained.  This  it  had 
no  authority  to  do.  The  rule  from  the  earliest  reported  cases  in  Eng- 
land to  the  present  day,  and  which  prevails  in  this  country,  is  that 
upon  a  demurrer  to  evidence  the  court  may,  before  discharging  the 
jury,  cause  them  to  assess  the  damages  conditionally,  that  is,  to  fix 
the  amount  of  the  recovery,  provided  that  the  judge  finds  the  issues 
in  favor  of  the  plaintiffs;  or  that  he  may  discharge  the  jury,  and,  if 
he  finds  the  issues  in  the  evidence  in  favor  of  the  plaintifib,  he  must 
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^caU  another  jury  to  assess  the  damages,  upon  a  writ  of  inquiry: 
1  Tidd,  Pr.,  676;  2  Tidd,  Pr.,  866.  In  the  case  of  Obaugh  vs.  Finn 
{4  Ark.,  110),  the  court  said:  "Upon  the  filing  of  a  demurrer  to  eyi- 
dence,  the  usual  course  of  proceeding  is  either  to  take  a  verdict  for 
the  plaintiff  conditionally,  and  then  discharge  the  jury;  or  to  dis- 
charge the  jury  before  any  verdict  is  rendered,  and  then  dispose 
•of  the  demurrer,  in  which  case  f  the  demurrer  is  orvemiled,  and 
the  damages  are  imliquidated  a  new  jury  is  summoned  to  assess 
the  damages."  In  the  case  of  Young  vs.  Foster,  7  Fori  (Ala.),  420, 
the  court  said:  ''  In  case  of  a  demurrer  to  evidence,  it  seems  to  be 
the  most  correct  practice,  on  account  of  its  dispatch,  to  direct  the 
jury  to  assess  the  damages  at  the  time  the  demurrer  is  taken,  to  be 
imposed  in  the  event  the  demurrer  is  overruled.  A  new  jury  may, 
however,  be  impaneled  to  assess  the  damages,  and  either  mode  is 
legal"  In  the  case  of  Humphreys  vs.  West  (3  Band.,  616),  the  court 
said:  '* The  only  question  for  Uie  court  on  a  demurrer  to  evidence 
is  whether  the  evidence  supports  the  issue,  and  the  judgment  is 
that  it  does  or  does  not  support  it"  And,  further:  "  After  the  de- 
murrer is  joined,  the  jury  may  either  be  discharged, — and  (if  the 
judgment  be  that  the  evidence  does  support  the  issue)  a  writ  of  in- 
quiry of  damages  is  awarded,-— or  the  jury  then  impaneled  may  go 
on  to  assess  conditional  damages. 

If  it  were  otherwise,  and  the  law  permitted  the  court  to  assess 
the  damages  upon  finding  the  issues  in  favor  of  the  plaintiff,  we 
should  have  been  reluctantly  compelled  to  have  reven^d  the  judg- 
ment of  the  court  below,  and  have  sent  it  back,  with  instructions  to 
enter  a  judgment  on  the  demurrer  in  favor  of  the  defendant,  or,  at 
best,  a  judgment  for  the  plaintiffs  for  merely  nominal  damages,  for 
the  reason  that  the  policy  is  au  open  one,  and  the  plaintiffs  had 
failed  to  introduce  any  evidence  whatever  of  the  "  actual  cash  value 
of"  the  property  "  at  the  time  of  the  loss:"  May,  Ins.,  §  30;  Lycom- 
ing Ins.  Co.  vs.  Mitchel,  48  Pa.  St,  367;  Brown  vs.  Quincy  etc. 
Ins.  Co.,  106  Mass.,  396. 

In  sending  this  case  back,  we  have  been  somewhat  at  a  loss  to 
settle  the  practice  to  be  followed  on  another  trial  of  this  cause.  In 
similar  cases,  where  the  court  has  held  the  issues  to  be  in  favor  of 
the  plaintiff  and  has  assessed  the  damages,  and  the  cause  has  been 
reversed  for  this  reason,  the  practice  has  been  for  the  higher  court 
to  affirm  the  judgment  of  the  lower  one,  and  send  the  case  back  for 
the  execution  of  a  writ  of  inquiry  merely  to  ascertain  the  damages. 
In  Patterson  vs.  Blakeney  (33  Ala.,  338),  the  court  say:    "Follow- 
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ing  the  precedent  established  in  Boyd  vs.  GHlchrist  (15  Ala.,  849),  we 
shall  not  disturb  the  decision  of  the  court  below  in  so  far  as  it  over- 
rules  the  demurrer  to  the  evidence,  and  ascertains  that  the  plaint- 
iff is  entitled  to  recover  some  damages,  because  to  that  extent  the 
decision  is  correct  But,  as  the  ascertainment  by  the  court  below 
was  unauthorized,  the  judgment  thus  far,  and  to  that  extent,  is  re- 
versed,  and  the  cause  remanded,  that  the  court  below  may  cause  a 
jury  to  be  impaneled  to  ascertain  the  damages."  It  also  seems  ta 
be  settled  that  where  the  plaintiff  has  not  disclosed  the  whole  merits 
of  his  case,  either  from  some  ruling  of  the  court  below,  or  from  in- 
advertence, that  the  court,  on  sending  the  case  back,  will  award  a 
venire  de  novo:  Higgs  vs.  Shehee,  4  Fla.,  382;  Hiimphreys  vs. 
West,  3  Band.,  516;  Wheelwright  vs.  Moore,  1  Hall,  225;  Gkizzam  vs. 
Bank  of  Mobile,  1  Ala.,  268.  These  cases  expressly  overrule  the  case 
of  Lea  vs.  Branch  Bank,  8  Port  (Ala.),  119. 

In  the  base  at  bar,  so  far  as  the  evidence  went,  tJie  plain  tiffa  had 
shown  a  right  to  recover  merely,  but  had  introduced  no  evidence 
to  show  what  amount  they  were  entitled  to  recover.  They  closed 
their  evidence.  The  defendant  corporation  was  not  bound  to  dis- 
close its  defense  until  a  case  had  been  made  against  it  We  think 
counsel  for  defendant  erred  in  demurring  to  the  evidence;  but,  if 
he  had  gone  to  the  jury,  he  could  have  properly  claimed  that  they 
could  only  find  a  verdict  against  them  for  a  nominal  amount  To 
send  the  case  back,  with  instructions  to  execute  a  writ  of  inquiry 
only  as  to  amount  of  damages,  and  deprive  the  defendant  corpora- 
tion of  presenting  its  defense,  would  be  unjust  to  it,  inasmuch  as  it& 
failure  to  do  so  was  attributable  to  the  neglect  or  failure  of  the 
plaintiffs  to  make  out  their  case.  What  we  have  said  as  to  the  ef- 
fect of  the  evidence  was  based  on  the  rule  that  a  demurrer  to  evi- 
dence admits  its  truth.  We  do  not  desire  to  be  considered  as  ex- 
pressing any  views  of  our  own  as  to  the  weight  of  the  same  evidence 
in  another  triaL 

With  regard  to  the  proofs  of  loss  which  plaintiffs  claimed  were  in 
the  possession  of  the  defendant  corporation,  we  think  that  a  notice 
should  be  served  on  the  defendant  to  produce  them ;  and,  if  it  fails 
to  do  so,  that  secondary  evidence  of  their  contents  may  be  intro- 
duced: GreenL,  Ev.,  560;  McFadden  vs.  Kingsbury,  11  Wend.,  667; 
Faribault  vs.  Ely,  2  Dev.,  67,  68.  In  the  absence  of  such  notice  ta 
produce,  secondary  evidence  of  the  contents  is  admissible. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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SUPREME  CODHT  OF  PENNSYLVANIA. 


BOATMAN'S  FIRE  &  MARINE  INS.  CO.  j 

vs.  y 

HOCKING.*  ) 

It  is  of  no  defense  to  an  action  bron^ht  upon  a  policy  of  fire  insarance  con- 
taining the  usual  clause  against  insurance  in  other  companies,  without 
conseut,  that  the  ulaintiflf  did  insure  in  other  companies  if  the  different 
policies  do  not  legally  cover  the  same  property,  although  there  may  be 
some  mingling  of  the  goods. 

Assumpsit  by  George  H.  Hocking  against  the  Boatman's  Fire  k 
Marine  Insurance  Company  of  Pittsburgh,  Pennsylvania. 

On  the  twenty-ninth  November,  1884,  George  H.  Hocking,  the 
defendant  in  error  and  plaintiff  below,  procured  from  the  Boat- 
man's Fire  &  Marine  Insurance  Company  of  Pittsburgh,  Pennsyl- 
vania, the  plaintiff  in  error  and  defendant  below,  a  policy  of  insur- 
ance for  the  sum  of  $1,000,  **  on  counters,  shelving,  stoves,  safe, 
desk,  stools,  and  office-furniture,  contained  in  a  two-story,  frame, 
tin-roof  building,  occupied  for  mercantile  purposes  and  familv  resi- 
dence, situate  west  side  Centre  Street,  Meyersdale,  Pa."  The  pol- 
icy was  to  continue  in  force  for  one  year  from  November  24,  1884, 
and  contained,  inter  alia,  the  following  provisions:  ***** 
Condition  3.  Prohibition  and  conditions  under  which  this  policy 
becomes  null  and  void.  *  *  *  And  if  the  assured  shall  make 
any  false  representation  as  to  the  character,"  etc.,  ''of  the  prop- 
erty," etc., ''  or  shall  have,  or  hereafter  make,  any  other  insurance 
on  the  property  herein  insured,  or  any  part  thereof,  without  notice 
to  and  consent  of  this  company  in  writing  hereon,"  etc.,  "  then  and 

*  Decision  rendered,  February  31, 1887. — ^From  Atlantic  Reporter.  ^ 

VOL.  VXI.-61. 
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in  every  such  case  this  policy  shall  be  null  and  void.  *  *  * 
Condition  5.  In  case  of  any  other  insurance  upon  the  property 
hereby  insured,  whether  prior  or  subsequent  to  the  date  of  this  policy, 
the  assured  shall  be  entitled  to  recover  of  this  company  no  greater 
proportion  of  the  loss  sustained  than  the  sum  hereby  insured  bears 
to  th6  whole  amount  insured  therein,  whether  such  insurance  be 
by  specific  or  by  general  or  floating  policies.  Reinsurance  for  any 
other  insurance  company  to  be  on  the  basis  of  joint  liability  with 
said  company,  and  in  the  event  of  loss  this  company  to  pay  its  pro- 
portion of  said  loss  sustained  by  said  company  under  their  policy. 
Condition  6.  Proofs  of  loss .  Persons  having  a  claim  under  this 
policy  shall  give  immediate  notice  thereof  to  the  company,  and,  as ' 
soon  thereafter  as  possible,  render  a  particular  account  and  proof 
thereof,  signed  and  sworn  to  by  them,  setting  forth  (1)  a  copy  of 
the  written  portion  of  this  policy,  and  all  indorsements  thereon;  (2) 
other  insurance,  if  any,  on  same  property,  or  any  portion  thereof, 
with  copies  of  the  written  portion  of  each  policy,  and  indorsements 
thereon;  (3)  the  actual  cash  value  of  the  subject  ipsured  at  the 
time  immediately  preceding  the  fire;  (4)  the  ownership  of  the  prop- 
erty insured,  and  the  interest  of  insured  in  the  same;  (6)  for  what 
purpose  and  by  whom  the  building  insured,  or  containing  the  prop- 
erty insured,  and  the  several  parts  thereof,  were  used  at  the  time 
of  the  loss;  (6)  if  the  claim  be  for  loss  on  a  building,  the  assured 
shall  furnish  a  plan  and  specification  of  the  building  destroyed;  (7) 
the  date  of  the  loss,  the  amount  thereof;  (8)  how  the  fire  originated, 
as  far  as  said  persons  know  or  believe,"  etc,  *'  and  until  such  proofs 
as  above  required  are  produced,  and  examinations  and  appraisals 
permitted,  the  loss  shall  not  be  payable."  On  the  margin  of  the 
policy,  opposite  the  conditions,  were  these  words,  printed  in  large 
capital  letters:     "  Take  notice  to  the  conditions  of  this  policy." 

George  H.  Hocking,  the  defendant  in  error,  was  the  owner  of 
the  building  containing  the  property  insured.  The  counters  and 
stools  were  attached  to  the  floor*  and  the  shelving  to  the  walls.  He 
resided  in  the  building,  and  the  store  was  carried  on  by  him  and 
his  brother  William,  in  the  name  of  Hocking  Bros.  On  the  eighth 
January,  1884,  the  firm  of  Hocking  Bros,  had  obtained  an  insur- 
ance in  the  North  British  k  Mercantile  Insurance  Company  for 
$1,500,  of  which  $500  was  "on  their  counters,  shelving,  stoves, 
furniture,  and  fixtures  contained  on  the  first  floor,"  and  "all 
contained  in  a  two-story,  frame,  tin-roofed  building  situate  on  the 
west  side  of  Centre  Street,  Meyersdale,  Somerset  County  Penn'ay 
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occupied  as  a  general  store  and  dwelling."  This  policy  was  to  con- 
tinue until  November  24, 1885,  and  contained,  inter  alia,  the  very 
property  which  the  defendant  in  error  had  insured  in  the  policy  in 
suit  The  fact  that  there  was  an  insurance  on  the  same  property 
was  not  made  known  to  the  plaintiff  in  error,  nor  was  its  consent 
obtained  in  writing  on  the  policy  in  suit  On  the  fourth  of  Decem- 
ber, 1884,  the  building  was  destroyed  by  fire,  and  all  the  property 
described  in  the  policy  was  destroyed  except  the  safe.  The  com- 
pany shortly  thereafter  received  notice  of  the  fire  through  John  D. 
Biggert,  who  had  placed  the  policy.  On  the  tenth  December,  1884^ 
Hocking  Bros.,  per  George  H.  Hocking,  made  statement  of  loss  to 
the  North  British  &  Mercantile  Insurance  Company,  which  included 
all  the  store-fixtures.  The  statement  was  signed  by  George  H. 
Hocking  for  the  firm,  and  the  affidavit  thereto  was  made  by  him. 

The  store-fixtures  were  estimated  at, $1,847  45 

From  this  was  deducted,  as  belonging  to  George  H. 
Hocking,  the  following . 

280  ft.  shelving, $770  00 

220  ft.  counter. 330  00 

1  desk, 80  00 

$1,180  00 

$667  45 
Deduct  depreciation,  30  per  cent,         ....  217  45 

$450  00 

This  amount,  together  with  the  sum  of  $650.70,  amount  of  loss 
on  household  furniture,  was  paid  Hocking  Bros,  by  the  North  Brit- 
ish k  Mercantile  Insurance  Company.  On  the  twentieth  March, 
1886,  George  H  Hocking  made  proofs  of  loss  to  the  plaintiff  in 
error,  which  included  the  shelving,  at  $770,  and  the  counter  at 
$440,  other  counters  $60,  the  safe  at  $250,  and  other  articles  in- 
cluded in  the  proofs  of  loss  to  the  North  British  k  Mercantile  In- 
surance Company.  To  this  proof  of  loss  there  was  a  schedule  at- 
tached, with  the  name  "North  British  &  Mercantile"  written  on, 
but  giving  no  statement  of  the  property  insured  in  the  North  Brit- 
ish k  Mercantile  Insurance  Company,  nor  the  amount  insured,  nor 
the  amount  received  by  them  from  the  North  British  &  Mercantile 
Insturance  Company  in  settlement  of  their  claim.  The  secretary  of 
the  Boatman's  Fire  k  Marine  Insurance  Company  had  written 
Hocking  requesting  him  to  comply  with  the  conditions  of  the  pol- 
icy.   On  the  twentieth  March,  1885,  the  proofs  referred  to  were 
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made.  Hocking  brought  this  action  on  the  first  June,  1885.  The 
principal  point  of  defense  was  that  the  defendant  company  was  not 
informed  as  to  the  former  insurance  on  the  same  property;  nor 
was  its  consent  obtained  and  marked  on  the  policy,  as  required  by 
the  terms  thereof. 

Defendant  requested  the  court  charge  the  jury  as  follows:  "  First» 
that  the  plaintiff  and  his  brother  having  on  the  eighth  of  January, 
1884,  obtained  a  policy  of  insurance  in  the  North  Britidh  &  Mercan- 
tile Insurance  Company  for  $500  on  the  property  embraced  in  the 
policy  in  suit,  which  was  not  made  known  to  the  defendant  com- 
pany when  the  policy  in  suit  was  obtained,  violated  one  of  the 
clauses  in  the  third  condition  in  the  policy,  and  therefore  for- 
feited his  right  to  recover  in  this  case;  second,  that  said  insurance 
in  the  North  British  &  Mercantile  Insurance  Company  having  been 
in  the  sum  of  $500,  and  being  on  the  same  property,  whatever  sum 
the  plaintiff  remitted  on  the  said  claim  should  be  deducted  from 
the  plaintiff's  claim  in  this  case;  third,  that  the  plaintiff  having 
shown  that  he  was  the  owner  in  fee  of  the  building,  the  counters 
and  shelves  were  part  of  the  reality,  and  the  plaintiff  is  not  entitled 
to  recover  for  them  in  this  action;  fourth,  that,  if  the  jury  believe 
that  the  plaintiff  did  not  give  the  notice  required  by  the  policy,  he 
cannot  recover;  and  the  verdict  must  be  for  the  defendant." 

The  court  charged  the  jury  as  follows:  "The  first,  second, 
third,  and  fourth  points  of  the  defendant  we  answer  as  one,  by 
saying  that  we  would  have  to  refuse  them  all,  and  that  we  would 
be  obliged  to  say  to  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  company  had  notice  of  the  loss  immediately  after 
the  fire, — as  to  which  the  evidence  of  the  secretary  of  the  company, 
and  any  other  evidence  bearing  on  that  subject,  should  be  con- 
sidered by  them, — and  if  they  also  find  that  on  the  twentieth  of 
March,  1885,  a  regular  proof  of  loss  was  given,  then  we  hold  that 
such  proof  of  loss  was  in  a  reasonable  time,  as  no  time  is  fixed  in 
the  policy;  and,  as  the  loss  exceeds  the  amount  of  the  policy,  the 
verdict  should  be  for  the  plaintiff." 

Verdict  and  judgment  for  plaintiff,  $1,083;  whereupon  defendant 
took  this  writ 

W.  H.  KooNTZ, /or  Plaintiff  in  Error, 

The  conditions  attached  to  a  policy  are  part  thereof:  Fire  As- 
sociation of  Philadelphia  vs.  WiUiamson,  26  Pa.  Si,  196;  Trask  vs. 
Insurance  Co.,  29  Pa.  St,  198;  Insurance  Co.  vs.  Stauffer,  33  Pa. 
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St,  369;  Desilver  yh.  Insurance  Co.,  38  Pa.  Si,  181;  Kensington 
Nat  Bank  vb.  Yerkes,  86  Pa*  St,  227.  Failure  to  notify  the  com- 
pany of  subsequent  insurances  upon  the  same  property  in  other 
companies  discharges  the  insurers:  May,  Ins.,  437;  Hutchinson  ys. 
Western  Ins.  Co.,  21  Mo.,  97;  Insurance  Co.  ys.  Pay,  22  Mich.,  467 
Insurance  Co.  ys.  Hurd,  37  Mich.,  11;  Insurance  Co.  ys.  Lamar  'x06 
Ind.,  513,  7  N.  E.  B^p.,  241. 

CoFFROTH  4k  KuEPEii, /or  Defendant  in  Error, 

There  was  no  other  insturance  on  the  property  insured  by  plaint- 
iff in  error:  Sloat  ys.  Insurance  Co.,  49  Pa.  St,  18;  Stacey  ys. 
Insurance  Co.,  2  Watts  A  S.,  506. 

Peb  CmuAM. 

Although  there  was  some  mingling  of  the  goods,  yet  the  differ- 
ent policies  did  not  legally  cover  the  same  property.  In  consider* 
ing  the  substance  of  the  case,  rather  than  in  looking  at  some  of  the 
irregular  acts  of  the  insured,  we  think  no  Yiolence  was  done  to  the 
law  by  the  answers  to  the  points,  nor  in  the  charge  of  the  court. 

Judgment  affirmed. 
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SUPREME  COURT  OF  NEW  HAMPSHIRE. 


MOBRISON 

INSURANCE  CO.  or  Nobth  Amkbica.*/ 

Where  a  soliciting  agent  of  the  company  was  anthorized  by  an  applicant  to 
receive  and  forward  a  policy  to  him,  and  such  polio v  dnly  made  ont  by  a 
clerk  of  the  general  agent  was  placed  where  the  soliciting  agent  generally 
kept  his  papers  bnt  was  not  forwarded. 

Heldf  That  the  contract  was  completed  if  so  intended. 

Held,  That  the  meroi  placing  of  snch  a  policy  in  the  desk  of  the  solicitor  with- 
oat  his  knowledge,  and  withdrawing  it  withoat  his  knowledge,  woald  not 
make  a  binding  contract. 

BiNGHAHy  MrrcHELUs  &  Batchellob,  and  Aldbich  ft  Rkmich,  fvr 
Plaintiff. 
Belden  &  Ids,  and  Dbew,  Jobdan  &  Cabpenteb,  far  Drfendanf. 

Doe,  C.  J. 
January  31, 1871,  the  plaintiff,  H.  H.  Morrison,  who  then  was,  and 
for  some  time*  had  been,  engaged  in  soliciting  appHcations  for  fire 
insurance  policies  to  be  issued  by  the  defendants,  prepared  and 
signed  the  plaintiff's  application  and  sent  it,  with  three  others,  to 
Hopkins,  another  solicitor  of  the  defendants  at  Si  Johnsbuiy,  Ver- 
mont. The  next  day,  February  first,  at  St  Johnsbury,  Hopkins  left 
the  four  applications  at  the  office  of  Shaw,  a  general  agent  of  the 
defendants,  authorized  to  issue  policies  The  jury  found  that  Shaw 
accepted  the  plaintiff's  application  February  first  Hopkins  was 
authorized  by  the  plaintiffs  to  receive  their  policy  and  forward  it  to 
them.    At  the  trial  the  plaintiffs  introduced  a  letter,  dated  February 


*  DooUlon  rendered,  J1U7  39, 1880. 
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8, 1871,  written  and  sigpied  by  Hopkins  at  St.  Johnsbury,  and  sent 
by  him  to  the  plaintiff,  H.  H.  Morrison,  at  Haverhill,  New  Hampshire, 
where  the  plaintiffs  lived  and  where  their  property  was  situated,  in 
which  letter  Hopkins  says: — 

Your  applicatiouB  for  iiuiarance  for  **  the  plaintiffs  and  three  others  *'  are  re- 
ceived and  insured  from  to-day.  Amount  of  premiums,  |48.00.  Four  polic'es 
and  stamps,  97.00,  |55.00.  Tour  com.  10  per  cent  on  premiums,  $4.80,  $50.20. 
If  not  right  please  inform  me.  Yoa  will  please  have  the  pay  ready  and  I  will 
send  by  express  Friday.  I  had  to  make  some  small  alterations  in  your 
application. 

The  policy  declared  on,  intended  for  the  plaintiff,  and  dated  Feb- 
ruary 6, 1871,  was  written  by  a  derk  in  Shaw's  of&ce  and  placed  in 
a  desk  where  Hopkins  kept  his  papers,  but  was  not  sent  to  the 
plaintiffs.  The  jury  found  it  was  delivered  to  Hopkins  as  agent 
of  the  plaintifEk  Property  described  in  the  policy  and  application, 
and  found  by  the  jury  to  be  of  the  value  of  $1,009.36,  was  burned, 
February  10, 1871.  The  defendants  paid  the  plaintiffs  $600,  and  the 
plaintifis  signed  the  following  receipt  written  upon  the  policy:-- 

Received  of  the  Insurance  Company  of  North  America,  by  the  hand  of  Gtoa 
S.  Sliaw,  agent,  six  hundred  dollars  in  full  for  all  claims  for  loss  and  damage 
under  this  policy,  and  the  same  is  hereby  surrendered  to  the  company  to  be 
discharged  forever.    St.  Johnsbury,  Vermont,  February  28,  1871. 

The  jury  found  the  settlement  was  obtained  by  the  defendants' 
fraud. 

The  only  material  counts  are  in  assumpsit,  and  all  the  counts  in 
that  form  of  action  are  on  a  written  contract  of  insurance,  described 
as  a  policy,  signed,  attested,  and  countersigned  by  the  defendants' 
agents.  On  this  contract  the  suit  is  brought  more  than  six  years 
after  the  alleged  breach.  To  a  plea  of  the  statute  of  limitations, 
the  plaintiffs  reply  the  defendants'  fraudulent  concealment  of  the 
plaintiff'  cause  of  action,  and  the  jury  finds  the  defendants  fraudu- 
lently concealed  from  the  plaintiff  the  existence  of  the  insurance 
from  February  1, 1871,  to  October  20,  1877. 

"  The  very  term  policy  imports  that  the  party  insured  holds  a 
written  instrument  to  which  that  name  has  been  given:"  Trustees 
vs.  B.  F.  Ins.  (3o.,  19  N.  T.,  306,  308.  The  making  of  the  contract 
declared  upon,  being  denied  by  the  general  issue,  ig  a  fact  to  be 
proved  by  the  plaintifis;  and  this  ^t  is  not  found  in  any  part  of 
the  verdict  except  the  affirmative  answer  to  the  question,  ''Was  the 
policy  delivered  to  Hopkins  as  agent  for  the  plaintifib?"  Upon  the 
facts  stated  in  the  case,  this  answer  cannot  be  .understood  to  mean 
anything  less  than  that  Hopkins  was  authorized  by  the  plaintiffs  to 
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receive  the  policy  as  their  agent;  that  in  the  exercise  of  his  authority 
as  their  agent  he  did  receive  it,  and  that,  by  its  delivery  to  him,  the 
contract  declared  on  was  made.  If  the  verdict  does  not  mean  this, 
the  essential  fact  of  the  making  of  the  alleged  contract  is  not  found, 
and  the  defendants  are  entitled  to  judgment.  The  finding  that 
the  defendants  concealed  the  existence  of  the  insurance  from  the 
plaintiffs  cannot  be  fairly  understood  to  mean  that  the  defendants 
concealed  the  existence  of  the  policy  from  the  plaintiffs'  agent  when 
they  made  the  contract  by  delivering  the  policy  to  him.  The  plaini- 
IfGs  sent  their  application  to  Hopkins  to  be  presented  by  him  to 
the  defendants  By  Hopkins'  letter,  which  the  plaintiff  received, 
they  were  informed  that  he  had  received  their  application;  that  he 
had  to  make  some  small  alterations  in  it;  that  it  had  been  accepted; 
that  by  its  acceptance  they  were  insured,  and  that  he  would  send 
them  the  policy  by  express  on  a  certain  day,  when  they  would  be 
expected  to  pay  the  premium,  less  the  commission  of  10  per  cent 
due  one  of  the  plaintiffs  as  soliciting  agent.  There  is  no  room  for 
a  conjecture  that  Hopkins  was  authorized  to  conclude  the  contract 
by  receiving  the  promised  policy  in  ignorance  of  its  existence. 

Nothing  is  stated  in  the  case  tending  to  take  the  transaction  out 
of  the  rule  that  knowledge  and  intention  are  the  gist  of  a  contract, 
and  that  the  question  whether  the  changed  possession  of  a  policy  is 
a  delivery  binding  the  parties  by  making  the  contract  written  in  it, 
is  a  question  of  knowledge  and  intention.  There  is  such  a  delivery 
if  both  parties — or  their  authorized  agents — understand  the  writing 
passes  from  one  to  the  other  as  a  token  that  the  negotiation  is  con- 
cluded, and  as  evidence  of  an  operative  contract:  Canning  vs.  Pink- 
ham,  1  N.  H ,  353,  357,  358;  Bams  vs.  Hatch,  3.id.,  304, 307;  Warren 
vs.  Swett,  31  id.,  332,  340;  D.  Bank  vs.  Webster,  44  id.,  264,  268,  270; 
Johnson  vs.  Farley,  45  id.,  505,  509,  510;  Tiede.  Real  Prop.,  §§  812, 
813,  814;  May,  Ins.,  §  60.  The  case  furnishes  no  indication  of  the 
defendants'  being  entitled  to  judgment  on  the  ground  that  by  rea- 
son of  a  lack  of  knowledge,  intention,  or  understanding,  on  the  part 
of  the  plaintiffs'  agent,  the  delivery  of  the  policy  to  him  was  not  a 
delivery  to  the  plaintiff.  On  the  fact  found.  Hopkins  had  authority 
to  make  theicontract  in  behalf  of  the  plaintiffs  by  receiving  the  pol- 
icy; and  the  contract  was  made  on  their  part,  by  his  exercising  that 
authority.  By  the  contract  thus  made,  reciprocal  obUgations  were 
incurred:  May,  Ins.,  §  61.  The  plaintiffs  were  bound  to  pay  the 
premium.  A  suit  brought  by  the  defendants  for  the  premium 
promised  by  these  plaintiffs  to  be  paid  on  delivery  to  them  or  their 
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ti^ent,  of  a  policy  the  existence  of  which  was  concealed  from  them 
and  their  agent,  would  present  the  difficulty  of  A's  making  a  written 
<x>ntract  with  B,  by  delivering  the  writing  to  him,  and  concealing 
from  him  the  delivery  by  which  the  contract  was  made:  Tasker  vs. 
K.  Ins.  Co.,  59  N.  H.,  438,  446. 

On  the  facts  presented  by  the  case,  the  making  of  the  alleged 
written  contract  by  a  concealed  delivery  and  the  writing  is  a  ccn- 
tradictory  and  unmeaning  expression.  The  legal  possibility  of  a 
-contract  being  so  made  in  a  hypothetical  case  need  not  be  considered 
until  there  is  a  satisfactory  foundation  of  fact  for  a  claim  that  the 
rights  of  these  parties  depend  upon  a  question  of  that  kind.  No 
fact  is  found  by  the  jury,  or  stated  in  the  case,  and  no  suggestion  is' 
made  in  argument,  on  which  the  verdict  can  reasonably  be  under- 
stood to  give  any  support  to  the  position  that  Hopkins'  valid  exercise 
of  his  authority  was  concealed  from  him  by  the  defendants;  that  he 
had  no  knowledge  of  the  fact  that  he  made  the  contract  in  behalf  of 
the  plaintifiEis;  or  that,  in  contemplation  of  law,  his  knowledge  of  the 
delivery  of  the  policy  to  himself  as  their  agent  was  not  their  knowl- 
edge. The  only  reasonable  and  consistent  interpretation  of  the  ver- 
dict is  the  literal  one  that  the  delivery  of  the  policy  to  the  plaintiffs' 
agent,  known  to  him,  and  assented  to  by  him,  was  fraudulently  kept 
from  the  plaintiffs'  personal  knowledge.  In  view  of  the  reserved 
case,  the  suggestion — ^made  in  argument^that  Hopkins  did  not  see 
the  policy,  and  that  the  defendants  took  it  from  his  desk  before  he 
got  actual  possession  of  it,  leads  to  no  conclusion  more  favorable  to 
the  plaintiffis  than  this,  the  special  finding  of  a  delivery  is  contrary 
to  the  &kct,  the  contract  declared  on  was  not  made,  and  on  this 
ground  the  defendants  are  entitled  to  judgment.  But  we  are  not  at 
liberty  to  disregard  the  fact  of  delivery  found  by  the  jury.  Under 
the  circumstances  disclosed,  the  defendants,  by  putting  the  policy  in 
Hopkins'  desk  without  his  knowledge,  and  withdrawing  it  without 
bis  knowledge,  would  not  make  a  contract  on  which  they  could  re- 
cover the  {)remium  of  the  plaintiffs,  or  on  which  the  plaintiffs  could 
maintain  this  action. 

By  the  policy,  the  defendants  insured  the  property  from  February 
1, 1871,  to  February  1, 1876.  This  is  evidence  that  the  plaintiffs' 
application  was  accepted  February  first,  and  that  Hopkins  was  in 
error  as  to  the  beginning  of  the  insurance  of  which  he  informed 
them,  or  that  there  was  an  error  in  the  date — ^February  third— of 
his  letter.  There  was  a  provisional  contract  of  insurance— Ksontain- 
ing  an  express  or  implied  stipulation  for  a  policy — ^made  before 


Digitized  by  LjOOQ IC 


970  Beport  of  Deddom.  [Nov  r 

the  policy  was  written:  Gerrish  t&  G.  Ins.  Co.»  65  N.  EL,  365; 
Putnam  ts.  H.  Ins.  Co.,  128  Mass.,  324;  Hay,  In&,  §§  14-29;  Wood 
Ins.,  §§  4-21.  But  this  contract  is  not  declared  on;  and  it  expired, 
by  its  own  limitation,  when  the  written  contract  was  made  by  de- 
livery of  the  policy.  The  preliminary  agreement  was  to  be  per- 
formed within  a  year,  and  to  be  superseded  by  a  policy  retro- 
spectiyely  coyering  the  short  time  between  the  acceptance  of  the 
application  and  the  delivery  of  the  policy.  Of  that  agreement  there 
has  been  no  breach.  It  was  fully  performed,  and  was  superseded 
by  the  delivery  of  the  poKcy  before  the  insured  property  waa 
burned;  Hopkins'  letter,  received  by  the  plaintifiis,  seems  to  prove 
it  was  not  concealed  from  them;  and  the  declaration  excludes  it 
from  consideration.  Judgment  for  the  descendants. 
Carpenter  and  Bingham,  JJ.,  did  not  sit;  the  others  concurred. 
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COURT  OF  APPEALS  OF  NEW  YORK. 


BENNETT 

V8. 

AGRICULTURAL  INS.  CO.,  of  Watebtown,  N.  Y*) 

Where  a  finding  of  facts  by  a  referee  is  snstained  by  the  general  term  of  the 
Supreme  Conrt  of  New  York,  it  is  conclusive. 

Misstatements  made  by  the  agent  who  filled  the  application  as  to  vacancy, 
when  correctly  informed  by  the  insured,  will  not  work  a  forfeiture,  where 
the  agent  acted  within  the  scope  of  his  authority,  although  the  statements 
were  made  warranties. 

A  house  was  insured  as  unoccupied,  but  was  afterward  occupied  temporarily 
and  again  vacated. 

Heidy  That  the  subsequent  vacancy  did  not  work  a  forfeiture  under  a  policy- 
provision  against  vacancy  without  notice.  There  was  no  obligation  im- 
posed on  the  insured  as  to  occupancy  under  such  a  contract. 

A  H.  Sawtbb,  for  AppdlarU, 

D.  A  EiKG,  for  Beitpondent. 

\  Akdbews,  J. 

The  defense,  based  upon  the  statement  in  the  application  for  in- 
surance that  the  house  at  the  time  of  tlie  application  was  occupied 
as  a  residence  by  a  tenant,  when  in  fact  it  was  vacant  and  unoccupied, 
was  met  on  the  trial  by  evidence  on  the  part  of  the  plaintiff  that  the 
application  was  taken  by  Kellogg,  the  solicitor  and  agent  of  the 
defendant,  who  furnished  the  printed  form  of  application  used  by 
the  defendant,  and  propounded  the  questions  to  the  plaintiff,  and 
assumed  to  enter  in  writing  in  the  blanks  left  for  that  purpose  in 
the  application  his  answers;  and  that  although  Kellogg  was  correctiy 
informed  by  the  plaintiff  that  the  house  was  unoccupied,  but  that 
when  occupied  it  was  occupied  by  a  tenant  or  hired  man,  he  un. 
truly  represented  the  plaintiff  as  answering  that  the  house  was  occu- 

*  Deciaion  rendered,  June  21. 18117. 
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pied  as  a  residence  by  a  tenant,  and  that  the  plaintiff,  supposmg  that 
the  answers  given  by  him  to  the  questions  were  correctly  entered, 
signed  the  application .  without  noticing  the  misstatements.  There 
was  a  conflict  of  evidence  as  to  what  occurred.  The  agent  Kellogg 
testified  that  the  answers  were  entered  as  given.  The  referee, 
however,  found  upon  this  issue  in  favor  of  the  plaintiff,  whose  testi- 
mony was  corroborated  by  several  witnesses,  and  the  finding,  having 
been  sustained  by  the  general  term,  is  conclusive  in  this  court 

The  agent  Kellogg,  in  taking  the  application,  was  acting  within 
the  scope  of  his  authority.  He  had  been  accustomed,  with  the 
knowledge  of  the  defendant,  to  fill  in  the  answers  of  applicants  for 
insurance  in  the  printed  forms  of  application  used  by  the  com- 
pany. Upon  the  case  as  it  stands,  it  must  be  assumed  that  he 
was  informed  by  the  plaintiff  that  the  house  was  unoccupied. 
His  error  in  incorrectly  inserting  the  plaintiff's  answers  cannot  be 
imputed  to  the  plaintiff,  or  deprive  him  of  the  benefit  of  the  policy. 
If  the  plaintiff,  as  found  by  the  referee,  answered  the  question  truly, 
he  is  absolved  from  responsibiHty.  The  misstatements  in  the  apph- 
cation  were,  as  between  the  parties,  those  of  the  defendant's  agents 
and  not  of  the  plaintiff,  and  di^not  constitute  a  breach  of  warranty 
by  the  assured.  The  authorities  in  this  State  are  quite  decisive  in 
support  of  this  view:  Rowley  vs.  Empire  Ins.  Co.,  36  N.  Y.,  550; 
Flynn  vs.  Equitable  Life  Ins.  Co.,  78  N.  Y.,  568;  Grattan  va  Metro- 
politan Life  Ins.  Co.,  80  N.  Y.,  291. 

The  referee,  pursuant  to  the  prayer  of  the  complaint,  reformed 
the  application  by  inserting  the  answers  as  given  by  the  plaintiff,  as 
of  the  date  of  the  application,  and  the  evidence  justified  this  reliel 
The  defendant  insists  that,  treating  the  policy  as  having  taken  effect 
as  a  valid  contract  of  insurance  upon  an  unoccupied  dwelling,  there 
was  a  breach  of  condition  subsequent  contained  in  the  pohcy  which 
rendered  it  void.  The  policy  was  issued  in  August,  1876,  for  the 
term  of  three  years.  In  April,  1878,  a  tenant  was  let  into  possessio*: 
of  the  house,  and  occupied  it  until  November,  1878,  when  he  moved 
out,  and  the  house  remained  unoccupied  from  that  time  ^.iitil  the 
fire,  July  17,  1879. 

The  claim  is  that,  although  the  house  was  insured  as  unoccupied, 
yet,  as  the  plaintiff  afterwards,  during  the  life  of  the  policy,  occupied 
it  for  a  time  by  a  tenant,  he  could  not  thereafter  discontinue  the  occu- 
pation during  the  subsequent  life  of  the  policy,  and  leave  the  premises 
vacant,  without  forfeiting  the  insurance.  The  policy  contains  these 
among  other,  conditions:    ^  If  the  dwelling  house  or  houses  hereby 
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insured  shall  ceB^e  to  be  occupied  by  the  owner  or  occupant  in  the 
usual  and  ordinary  manner  in  which  dwelling-houses  are  occupied 
as  such,  or  be  so  unoccupied  at  the  tinae  of  effecting  insurance,  and 
not  so  stated  in  the  application,  then,  and  in  every  such  case,  or  in 
either  of  said  events,  this  policy  shall  be  null  and  void  until  the 
written  consent  of  the  company  at  the  home  office  is  obtained." 
The  defendant  bases  his  contention  upon  the  first  of  the  conditions 
above  quoted.  It  is  plain,  we  think,  that  this  condition  was  intended 
to  protect  the  company  against  an  increase  of  risk,  by  leaving  prem- 
ises vacant  which  were  occupied  at  the  time  the  insurance  was 
effected,  and  that  it  has  no  application  to  a  risk  taken  on  an  unoc- 
cupied dwelling-house. 

The  cost  of  insurance  is  regulated  by  the  hazard,  and,  when  the 
company  insure  a  vacant  building,  it  charges  an  equivalent  for  its 
undertaking,  and,»if  the  contract  contains  no  provision  limiting  the 
vacancy,  it  may  continue  during  the  whole  time  of  the  policy,  and 
the  premium  presumably  covers  the  risk.  The  condition  in  question 
imposes  no  obligation  upon  the  owner  of  a  dwelling-house,  insured 
as  vacant  property,  to  occupy  it  for  any  period  during  the  running 
of  the  policy;  and  it  must  be  conceded  that  if  the  plaintiff  had  per- 
mitted the  house  to  remain  vacant  during  the  whole  time  after  the 
policy  was  issued,  to  the  fire,  there  would  have  been  no  defense 
founded  upon  the  condition  in  question.  The  claim  is  that  the 
plaintiff,  having  voluntarily  put  a  tenant  in  possession^,  although  he 
was  not  bound  to  do  so,  could  not  thereafter  terminate  the  tenancy 
vnthout  forfeiting  the  insurance.  We  think  this  construction  of  the 
condition  is  not  admissible.  The  conditions  which  precede  the  one 
in  question  relat*e  to  acts  or  conditions  occurring  subsequent  to 
the  contract,  which  change  the  risk  and  increase  the  hazard.  The 
condition  in  question  is  of  the  same  character.  It  does  not  permit 
the  owner  of  a  dwelling-house,  insured  as  an  occupied  house,  to 
increase  the  hazard  by  allovnng  it  to  become  vacant  without  the 
consent  of  the  company.  If  it  is  unoccupied  when  insured,  the  sub- 
sequent condition  applies  that  the  fact  of  non  occupation  must  be 
stated  in  the  application.  The  fact  of  non- occupation  was  stated  in 
the  application  as  reformed,  and  was  known  to  the  agent,  who  should 
have  stated  it  in  the  application  as  oiiginally  furnished.  As  between 
the  company  and  the  plaintiff,  it  must  be  deemed  to  have  been 
stated.    The  question  as  to  notice  of  loss  was  properly  decided. 

We  think  the  judgment  is  right,  and  it  should  therefore  be 
affirmed.    All  concur. 
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SUPREME   COURT   OF    PENNSYLVANIA. 


Error  to  Common  Fleas,  No.  2,  Allegheny  County. 


METROPOLITAN  LIFE  INS.  CO.  OF  NEW  YORK 

JENKINS,  Adm'b.* 

The  Pennsylyania  act  of  May  11,  1881,  provides  that,  to  constitate  the  ap- 
plication for  life  insarance  a  part  of  the  policy,  the  policy  mast  contain 
the  application  as  signed,  or  a  copy  thereof,  or  have  sach  copy  attached  to 
it.  Meld,  That  an  amdavit  of  detense  to  an  action  on  such  u  policy,  which 
set  np  false  answers  in  the  application  as  a  defense,  but  which  failed  to 
set  out  that  the  policy  embraced  such  a  copy  of  the  application,  or  had  it 
attached,  was  fatally  defective,  and  that  Judgment  should  be  entered 
against  the  defendant  as  for  want  of  a  sufficient  affidavit  of  defense. 

Action  by  Reuben  Jenkins,  defendant  in  error,  as  administrator 
of  Isaac  Jenkins,  on  two  policies  of  life  insurance,  viz.,  No&  1,097,- 
983  and  1,973,466,  issued  by  the  defendant  company,  plaintifiF  in 
error.  The  affidavit  of  claim  was  to  the  effect  that  no  copies  of 
the  applications  had  been  attached  to  the  respective  policies  prior 
to  the  death  of  the  assured,  as  required  by  the  act  of  May  11, 1881. 
That  act  is  as  follows:  "All  life  and  fire  insurance  policies  upon  the 
lives  or  property  of  persons  within  this  commonwealth,  whether  is- 
sued by  companies  organized  under  the  laws  of  this  State,  or  bj 
foreign  companies  doing  business  therein,  which  contain  any  refer- 
ence to  the  application  of  the  insured,  or  the  constitution,  by-laws, 
or  other  rules  of  the  company,  either  as  forming  part  of  the  policy 
or  contract  between  the  parties  thereto,  or  having  any  bearing  on 
said  contract,  shall  contain  or  have  attached  to  said  policies  correct 

*  Deoision  rendered,  NoTember  16, 1886.— From  AUantie Rq>or^. 
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copies  of  the  application,  as  signed  by  the  applicant,  and  the  by- 
laws referred  to;  and  unless  so  attached  and  accompanying  the  pol- 
icy, no  such  application,  constitution,  or  by-laws  shall  be  received  in 
eyidence  in  any  controyersy  between  the  parties  to  or  interested  in 
the  said  policy,  nor  shall  such  application  or  by-laws  be  considered 
a  part  of  the  policy  or  contract  between  such  parties." 

The  defendant  filed  the  following  affidavit  of  defense:  "(1)  By 
the  terms  of  the  policies  in  suit,  the  representations  and  agree- 
ments in  the  printed  and  written  applications  for  the  policies  are 
made  part  of  the  contract;  and  it  is  provided  that  if  said  represen- 
tations be  not  true,  or  unless  at  the  time  of  the  delivery  of  the  poli- 
cies the  proposed  insured  should  be  alive  and  in  sound  health,  * 
*  ^  the  policies  shall  be  void.  Deponent  is  informed  and  be- 
lieves that  in  his  answers  to  questions  18,  21,  and  22  the  applicant 
did  not  tell  the  truth;  that,  La  point  of  fact,  the  proposed  insured 
had  met  with  an  accident  resulting  in  strangulated  inguinal  hernia 
(which  finally  caused  his  death)  prior  to  the  date  of  answering  said 
questions  in  both  the  applications,  and,  at  the  date  of  tHe  delivery 
of  both  the  policies  sued  on,  the  insured  was  not  in  sound  health. 
This  the  deponent  expects  to  be  able  to  prove  on  the  trial  of  the 
cause.  (2)  Deponent  denies  that  the  proofs  of  death  were  satisfac- 
tory to  said  company,  and  avers  that  the  company  refused  to  pay 
for  the  reasons  set  out  above;  and  he  demands  the  production  at 
the  trial  of  the  proofis,  and  all  other  papers  necessary  to  make  out 
plaintiff's  case." 

There  was  also  a  supplemental  affidavit  of  defense  to  the  follow- 
ing effect:  "(1)  That  the  plaintiff  has  not  attached  to  his  affidavit 
the  applications  referred  to  in  the  policies  filed,  or  copies  thereof, 
which  deponent  is  advised  it  is  his  duty,  under  the  law,  to  furnish. 
(2)'  Deponent  is  advised  that  the  plaintiff  cannot  maintain  this  - 
action,  for  the  reason  that  policy  No.  1,097,983  is  made  out  for  the 
benefit  of  John  Thomas,  and  policj  No.  1,973,466  for  the  benefit  of 
Beuben  Jenkins,  and  that  said  John  Thomas  and  Beuben  Jenkins 
are  the  persons  designated  in  the  policies  as  the  ones  to  whom  payment 
is  to  be  made  in  case  of  satisfactory  proof  of  the  death  of  the  assured 
and  compliance  with  the  conditions  of  the  policies.  (3)  The  poh- 
cies  in  suit  provide  that  the  representations  and  agreements  respect- 
ing the  person  assured,  contained  in  the  written  and  printed  appli- 
cations for  said  policies,  are  made  part  of  the  contract  of  insurance; 
and  it  is  further  provided  that  if  the  said  representations  be  not 
true,  or  if  the  insared  should  not  be  alive  and  in  sound  health  at  the 
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time  of  the  delivery  of  the  policies,  the  polides  shall  thereupon  be* 
come  void.  Deponent  is  informed  and  believes,  and  expects  to  be 
able  to  prove,  on  the  trial  of  the  cause  in  court,  that  the  representa- 
tions made  in  said  application  in  response  to  questions  1 8,  21,  and 
22  are  not  true;  that  the  insured  was  ruptured  at  the  time,  and  bad 
been  prior  to  the  date  of  the  application." 

A  rule  was  laid  upon  the  defendant  to  show  cause  why  judgment 
should  not  be  entered  for  want  of  a  sufficient  affidavit  of  defense^ 
whereupon  the  following  judgment  was  entered :  "  And  now,  March 
30, 1886,  on  argument  list,  and  plaintiff  having  modified  his  rule  sa 
as  to  ask  for  judgment  for  the  amount  insured  in  policy  No.  1,097,- 
983,  the  rule  for  judgment  as  to  the  amount  claimed  in  said  policy 
No.  1,097,983  is  made  absolute,  with  leave  to  plaintiff  to  proceed 
to  trial  on  the  other  part  of  his  claim."  The  defendant  thereupon 
took  this  writ. 

W.  K.  Jenninos,  for  Plaintiff^  in  Error. 

Tost  &  Bedmak,  for  Defendant  in  Error. 

Per  CuBiAiL 

The  affidavit  of  defense  was  clearly  defective,  in  that  it  did  not 
allege  that  the  applications,  to  which  it  referred,  were  attached  to 
the  policies.  The  main  defense  would  seem,  from  the  affidavit,  to 
rest  on  these  applications,  but,  under  the  act  of  May  11, 1881,  they 
not  being  so  attached,  could  not  be  made  available  to  defeat  the 
plaintiff's  ietction.  What  the  effect  may  be  of  taking  judgment  for 
part  of  the  claim  must  be  left  for  consideration  when  the  plaintiff 
seeks  to  obtain  judgment  for  the  balance  of  it. 

The  judgment  is  affirmed. 
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SUPREME  COURT  OF  PENNSYLVANIA, 


JError  to  Common  Pleas,  Centre  County. 


liEBANON  MUT.  INS.  CO. 

vs. 
LEATHERS  and  akotheb."^  , 

The  clause  in  a  policy  of  fire  insnrance  that,  if  the  premises  ''shall  cease  to 
be  operated  without  the  consent  of  the  company  indorsed  hereon,  this 
policy  shall  cease  and  determine/'  is  not  Tiolated  by  a  mere  temporary 
suspension  of  the  business  of  the  establishment  for  tne  purpose  of  repair- 
ing, or  from  want  of  a  supply  of  materials. 

▲  policy  of  fire  insurance  contained  a  clause  that,  if  the  assured  should  mort- 
gage the  property"  without  notice  to  the  company,^  the  policy  should  be 
null  and  void.  After  the  issuing  of  the  policy,  the  insured  mortgaged  the 
property  without  notice  to  the  company,  and  subsequently  the  insured 
paid  the  premium,  and  renewed  the  policy  for  another  year,  within  which 
time  the  property  was  destroyed  by  fire,  and  an  action  was  brought  upon 
the  policy  and  renewaL  Held,  that  there  was  no  mortgage  executed  con- 
trary to  the  renewed  policy. 

CoYenant  by  B.  F.  Leathers  and  A.  T.  Leathers,  trading  as  B.  F. 
Leathers  &  Son,  against  the  Lebanon  Mutual  Insurance  Company. 

B.  F.  Leathers  &  Son  owned  and  operated  a  steam  tannery  in 
XTnionyille,  Centre  County,  Pennsylvania.  On  the  thirtieth  day  of 
November,  1881,  the  Lebanon  Mutual  Insurance  Company  issued  a 
policy  of  insurance  on  this  tannery  in  the  sum  of  $1,000;  the  insur- 
ance to  be  in  force  for  one  year  from  12  o'clock  noon,  November  80, ' 
1881,  to  12  o'clock  noon,  November  30,  1882.  On  the  twenty-eighth 
of  November,  1882,  on  application  of  B.  F.  Leathers  &  Son,  a  re- 
newal certificate  was  issued  by  the  company,  continuing  the  policy 
in  force  another  year,  from  12  o'clock  noon,  November  30, 1882. 

*  DMlslon  reuderod,  February  33, 1887.~From  Atlantic  Beporttr, 
VOL.  XVI.-62. 
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On  the  twelfth  or  thirteenth  of  November,  1883,  the  tannery  was 
burned.  In  the  second  paragraph  of  the  fifth  condition  of  the  pol- 
icy it  was  provided  as  follows,  among  other  things,  viz. :  If  the  as- 
sured "  shall  sell  or  transfer  the  property  herein  insured,  or  mort- 
gage the  same,  without  notice  to  this  company  indorsed  thereon,  * 
*  *  then  and  in  every  such  case  this  policy  shall  be  null  and  void«" 
The  sixth  paragraph  of  condition  7  provided  as  follows:  "This  pol- 
icy will  not  cover  unoccupied  buildings,  unless  insured  as  such;  and 
if  the  the  premises  insured  shall  be  vacated  without  the  consent  of 
this  company  indorsed  hereon,  or  if  the  property  insured  be  a  manu- 
facturing establishment  or  mill  running  in  whole  or  in  part  over  or 
extra  time,  or  running  at  night,  or  if  t^e  same  shall  cease  to  be  op- 
erated without  the  consent  of  the  company  indorsed  thereon,  this 
policy  shall  cease  and  determine."  B.  F.  Leathers  &  Son,  on  the 
sixteenth  day  of  Fe})ruary,  1882,  mortgaged  the  insured  premises  to 
Christian  Buck,  to  secure  the  payment  of  $1,180,  which  mortgage 
remained  unsatisfied  and  the  debt  unpaid  at  the  time  of  the  fire,  and 
at  the  time  of  the  trial  in^  the  court  below.  Another  mortgage  on 
these  and  other  premises  was  executed  and  delivered  by  the  said 
parties  on  third  day  of  March,  1882,  to  Massey  and  Janney,  to  se- 
cure the  payment  of  $5,000,  which  was  satisfied  before  the  fire.  No 
notice  of  either  of  these  mortgages  was  given  to  the  company. 
During  part  of  the  summer  of  1883,  and  some  time  prior  to  the 
fire,  defendants  in  error  did  not  do  any  tanning  in  the  shops  con- 
nected with  the  property  insured  because  they  had  run  out  of  hides. 
They  negotiated  with  a  number  of  persons  for  hides  and  stocks;  * 
had  ordered  hides,  but  the  ordei*s  were  not  yet  filled  when  the  fire 
occurred.  The  property,  however,  during  all  this  time,  was  occu- 
pied and  used  as  a  tannery.  Bark  was  purchased,  prepared,  and 
placed  into  the  sheds,  in  addition  to  the  bark  that  remained  over 
from  the  previous  year.  The  liquors  were  kept  in  the  vats  ready 
for  use  whenever  hides  could  be  secured.  The  machinery  and  tools 
all  remained  on  the  premises,  and  at  no  time  during  the  life  of  the 
policy  was  the  property  vacant,  nor  did  it  cease  to  be  kept  and  op- 
erated as  a  tannery.  Verdict  and  judgment  for  plaintiffs,  $1,123.98^ 
whereupon  defendant  took  this  writ. 

Adam  Hoy, /or  Plcdniiffin  Error. 

There  was  a  violation  of  the  clause  relating  to  the  occupancy  of 
the  premise:  Wood,  Fire  Ins.,  §  81,  p.  164;  id.,  181, 182;  Keith  vs. 
Quincy  Ck).,  10  Allen.,  22a 
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Orvis,  Bowbbs  &  Oryis,  for  Defendants  in  Error, 

If  there  is  any  obscurity  in  a  policy,  it  must  be  construed  most 
strongly  against  the  company:  Grandin  vs.  Insurance  Co.,  15 
"WUy.  Notes  Cas.,  1.  The  question  whether  the  suspension  of  busi- 
ness was  only  temporary  was  submitted  to  the  jury,  and  they  found 
that  it  was  temporary.  This  was  proper:  Lebanon  Mut  Ins.  Co.  vs. 
Erb,  112  Pa.  Si,  149,  4  Atl.  Bep.,  8. 

Per  Curiam. 

A  mere  temporary  suspension  of  the  business  of  the  establish- 
ment for  the  purpose  of  repairing,  or  from  want  of  a  supply  of  ma- 
terials, is  clearly  not  ceasing  to  operate  the  establishment  within 
the  meaning  of  the  policy.  No  mortgage  on  the  property  insured  is 
shown  to  have  been  executed  contrary  to  the  provisions  of  the  re- 
newed policy  on  which  the  claim  for  this  loss  is  made.  Li  does  not 
appear  that  a  copy  of  the  application  was  attached  to  the  policy  so 
as  to  make  it  admissible  in  evidence  under  section  1  of  the  act  of 
May  11, 1881  (Purd.  Dig.,  924,  pi.  108).    Judgment  affirmed. 
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SUPREME  COURT  OF  IOWA. 


QXJINN 

CAPITAIi  INS.  CO.*) 

Where  the  statates  forbid  salt  to  be  began  on  a  policy  within  90  dhjB  after 
notice  of  loss  has  been  given,  refusal  of  the  company  to  pay  and  notice  that 
it  will  stand  suit  will  not  enable  a  claimant  to  sue  until  the  expiration  of 
the  statutory  time. 

CowsLKD  &  GAXPBmAjy  for  Appellant. 
Fbank  AixYNj/or  Appellee, 

Seevebs,  J. 
Counsel  for  the  appellant  insists  that  the  judgment  of  the  circuit 
court  should  be  reversed  on  three  grounds.  It  seems  to  us  that  the 
special  findings  of  the  jury  preclude  us  from  considering  the  first  two 
grounds,  and  the  third  is  that  the  action  was  prematurely  brought. 
This  ground  is  based  upon  the  statute  which  declares  that  no  action 
on  a  policy  of  insurance  "  shall  be  begun  mthin  ninety  days  after 
notice  of  the  loss  has  been  given."  Laws  1880,  c  211;  Millers  Code 
1880,  p.  299.  It  is  conceded  this  action  was  commenced  before  the 
expiration  of  90  days  after  the  notice  of  the  loss  was  given.  The 
court  instructed  the  jury  as  follows:  "There  is  a  provision  of  the 
statute  prohibiting  suits  of  this  kind  until  ninety  days  after  the  proof 
of  loss;  and  in  the  absence  of  any  excuse  for  so  doing,  a  suit  cannot 
be  maintained  within  that  time;  but  if  a  company  has  absolutely  re- 
fused to  pay  a  loss,  and  informs  a  policy-holder,  or  its  representa- 
tives, that  it  will  stand  a  suit,  and  will  not  pay,  or  the  like,  then  the 
law  does  not  require  a  needless  delay,  and  the  policy-holder  maj  at 

Decision  rendered,  Jnne  8, 1887. 
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onoe  sue  if  it  is  perfectly  clear  the  company  does  not  intex^  to  pay, 
and  proposes  to  contest" 

It  will  be  observed  that  the  statute  is  clear  and  explicit,  and  con- 
tains no  exception  whatever,  and  yet  the  instruction  ingrafts  on  or 
injects  into  it  a  very  important  exception  or  qualification;  and,  in  so 
doing,  we  think  the  court  erred.  In  a  statutory  sense,  the  money 
was  not  due  on  the  policy  until  the  expiration  of  the  period  named 
therein.  The  holder  of  the  policy  could  not  lawfully  demand  pay- 
ment until  that  time  had  elapsed  after  the  notice  had  been  given.  If 
the  maker  of  promissory  note  not  due  should  positively  declare  and 
state  that  he  would  not  pay  it  when  due,  this  would  not  authorisse 
the  holder  to  bring  an  action  on  it  prior  to  the  maturity  of  the  note. 
The  same  rule  must  prevail  in  the  present  case.  The  defendant 
might  conclude  to  pay,  but  whether  it  did  or  not  is  immaterial, 
for  the  reason  that  the  loss  was  not  due  and  payable  to  the  plaintiff 
until  the  expiration  of  90  days  after  the  notice  of  the  loss  was  given 
and  therefore  the  court  erred  in  giving  the  foregoing  instruction. 
Beversed. 
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SUPREME  COURT  OF  MINNESOTA. 


LIUDENSCHLAGER 

vs, 

NORTHWESTERN  ENDOWMENT  AND  LEGACY^ 

ASS*N  OP  Minnesota.* 

A  contract  of  insurance,  made  by  a  husband,  proTided  the  money  should  be 
"payable,  in  case  of  his  death,  to  his  wife,  M.  L.,  or  her  executors,  ad- 
ministrators, guardians,  or  assigns,  as  directed  by  said  member  in  his 
application,  or  to  such  other  person  or  persons  as  he  may  subsequently 
direct,  by  will  or  otherwise.''  Held,  That  in  an  action  on  this  contract  by 
the  wife,  she  need  not  allege  in  her  complaint  that  the  husband  had  not 
directed  the  money  to  be  paid  to  any  other  person,  as  that  is  matter  of 
defense. 

LiND  &  Hagbebg,  for  Laudenschlager. 

HoYT  &  MicHAXL,  for  Northwestern  Endowment  and  Legacy  Asso- 
ciation. 

GiLFILLAN,  C.  J. 

The  contract  of  insurance  on  which  this  action  is  brought,  made 
by  Henry  Laudenschlager  with  the  defendant,  provides  that  the 
sum  to  be  paid  at  his  death  shall  be  "  payable,  in  case  of  his  death, 
to  his  wife,  Minnie  Laundenschlager,  or  her  executors,  administra- 
tors, guardians,  or  assigns,  as  directed  by  said  member  in  his  appli- 
cation, or  to  such  other  person  or  persons  as  he  may  subsequently 
direct,  by  will  or  otherwise.''  The  power  reserved  in  the  insured  to 
**  subsequently  direct,  by  will  or  otherwise,"  the  person  to  whom  the 
money  should  be  paid,  of  course  qualified  the  rights  of  the  wife  in 
the  contract.  It  made  her  interest  a  mere  expectancy,  while  the 
power  to  revoke  her  appointment  as  beneficiary  of  the  contract  con- 

•  Deoiiion  rendered,  December  6,  1886. 
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tinned:'  Richmond  vs.  Johnson,  28  Minn.,  447;  s.  c,  10  N.  W.  Eep., 
596.  But  it  was  an  expectancy  that  would  become  an  absolute 
right  upon  the  death  of  the  husband,  unless  he  had,  by  will  or  oth- 
erwise, defeated  it  by  the  afiSrmative  act  of  appointing  some  other 
beneficiary.  That  it  was  defeated — that  the  appointment  of  her  was 
revoked— must  necessarily  be  matter  of  defense.  It  was  not  neces- 
sary, therefore,  for  plainti£f,  in  her  complaint,  to  negative  the  facts. 
Order  afiSrmed. 
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FOREIGN    CASE. 


WAIVER  OP  OTHER  INSURANCE. 


Supreme  Court  of  Dominion  of  Ctmada. 


WESTERN  ASSURANCE  CO. 
w. 

DOULL.* 

▲  Qondition  of  the  policy  required  that  notice  of  other  insurance  should  be 
given  to  the  company,  and  indorsed  on  the  policy  or  otherwise  acknowl- 
edged in  writing.  \ 

Held,  That  the  notice  must  be  given  to  the  company  itself  through  its  mana- 
^  ging  officers  at  its  head  office,  notice  to  a  local  agent  though  given  in 
writing  where  no  indorsement  had  been  made  upon  the  XK>licy  was  not  suf- 
ficient. 

Hddf  That  the  fact  of  the  other  insurance  having  been  effected  through  the 
same  agent,  would  not  amount  to  constructive  knowledge  by  tiie  comusny 
or  a  waiver  of  the  condition  where  actual  knowledge  had  not  beeo 
brought  to  the  company. 

Hddf  That  an  average-acyuster,  employed  to  ac^ust  the  loss  had  no  xK>wer^to 
waive  a  breach  of  the  policy-provision  regarding  other  insurance. 

HM,  That  a  mere  investigation  by  such  adjuster  regarding  the  amount  of 
loss  and  consequent  liability  without  more,  would  not  amount  to  a  waiver 
of  the  condition,  even  had  he  been  authorized  to  waive  such  condition. 

Henbt  &  WiaroN,  SdicUors  for  Appellants. 
Thomas  Rttchie,  Soliciior  for  Bespondents. 

Stbono,  J. 
The  policy  sued  upon  contains  a  reference  to  the  conditions  which 
are  expressed  in  the  following  terms :  — 

•  Dwdston  rendered,  April,  1880. 
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This  policy  is  made  and  accepted  in  reference  to  tbe  coDditions  herein  con- 
tained and  hereto  annexed,  which  are  hereby  declared  to  be  part  of  this  con- 
tract, and  to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,  in  all  oases  not  herein  or  otherwise  specially 
provided  for. 

The  sixth  condition  annexed  to  the  policy  is  as  follows  : — 

Notices  of  all  previons  assurances  upon  property  assured  by  this  company 
'shall  be  given  to  them,  and  indorsed  on  this  policy,  or  otherwise  acknowl- 
edged by  this  company  in  writing,  at  or  before  the  time  of  their  making  as- 
surance thereon,  otherwise  the  policy  subscribed  by  this  company  shall  cease 
and  be  of  no  effect.  And  in  case  of  subsequent  assurance  on  any  interest  in 
property  assured  by  this  company  (whether  the  interest  assured  be  the  same 
as  that  assured  by  this  company  or  not),  notice  thereof  must  also  be  given  in 
writing  at  once,  and  such  subsequent  assurance  indorsed  on  the  policy 
granted  by  this  company,  or  otherwise  acknowledged  in  writing  in  default 
whereof,  such  policy  shall  thenceforth  cease  and  be  of  no  effect.  And  in  all 
cases  of  further  assurance,  this  company  shall  be  liable  only  for  such  ratable 
proportion  of  the  loss  or  damage  happening  to  the  object  assured,  as  the 
amount  assured  by  this  company  shall  bear  to  the  whole  amount  assured 
thereon,  without  reference  to  the  dates  of  the  different  policies ;  and  any  gen- 
eral policy  on  different  properties  to  be  treated  as  a  sx>ecific  policy  on  each 
property  for  the  whole  amount  thereby  assured. 

It  is  alleged  in  the  declaration  that,  except  as  hereini^fter  men- 
tioned, all  conditions  were  fulfilled,  and  all  things  happened  and  all 
times  elapsed  necessary  to  entitle  the  plaintifb  to  maintain  this  ac- 
tion. 

Further,  the  declaration  contains  jbhe  following  ayerment  with  ref- 
erence to  the  sixth  condition  : —  , 

And  as  to  the  sixth  condition  contained  in  said  policy,  whereby  it  was  pro- 
vided that  in  case  of  subsequent  assurance  on  any  interest  in  property  as- 
sured by  defendant  company  notice  thereof  must  be  given  in  writing  at  once 
and  such  subsequent  assurance  indorsed  on  the  policy  granted  by  the  company 
or  otherwise  acknowledged  in  writing.  Plaintiffs  say  that  shortly  after  sub- 
sequent assurance  was  effected  on  said  property  and  before  said  loss-notice 
thereof  was  given  verbally  and  in  writing  to  the  agent  of  defendant  company, 
who  accepted  the  same  as  a  sufficient  compliance  with  said  condition  on  the 
part  of  the  plaintiffs,  it  being  the  duty  of  the  defendant  company  or  its 
agent  to  indorse  such  subsequent  assurance  on  the  policy  or  otherwise  to  ac- 
knowledge it  in  writing,  and  which  said  company  or  its  agent  neglected 
to  do. 

The  fifth  plea  is  as  follows : — 

And  for  a  iifbh  plea  to  said  amended  declaration  defendants  say  that  no  no- 
tice of  any  subsequent  insurance  was  given  to  the'ir  agent,  nor  was  such  no- 
tice accepted  as  sufficient  compliance  with  said  sixth  condition  as  alleged,  nor 
was  it  the  dnijy  of  defendants  to  indorse  such  subsequent  insurance  on  said 
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policy^  or  otherwise  to  acknowledge  it  in  writing,  nor  did  defendants  or  their 
agent  neglect  so  to  do  as  alleged. 

To  this  fifth  plea  the  plaintifis  replied,  taking  issue,  and  also  as 
follows  : — 

As  to  the  fifth  plea  that  all  sabseqnent  insurances  were  known  to  defend- 
ants, and  defendants  accepted  such  knowledge  as  a  sufficient  compliance  with 
sixth  condition,  and  relieved  plaintiffs  from  further  compliance  with  condi-, 
tlon. 

Upon  this  replication  issue  was  taiken. 

Pendinj^  this  action  the  "  Nova  Scotia  Judicature  Act,  1884,"  was 
passed  by  the  provincial  legislature,  and  by  the  tenth  section  of  that 
act  it  was  made  applicable  to  proceedings  in  actions  pending,  and 
which  had  not  reached  the  stage  of  final  judgment  prior  to  the  first 
of  October,  1884.  This  action  came  on  for  trial  on  the  8th  of  No- 
Tember,  1884,  consequently  all  equitable  as  well  as  legal  questions 
which  were  sufficiently  raised  by  the  pleadings  were  open  U^  the  par^ 
ties  and  the  court  was  bound  pursuant  to  the  twelfth  section  of  the 
act  in  question  to  administer  equitable  as  well  as  legal  relief  in  de- 
termining the  issues  raised  upon  the  record.  The  allegation  as  to 
compliance  with  the  sixth  condition  contained  in  the  declaration, 
and  which  has  been  already  stated,  is  clearly  insufiScient  to  show  per- 
formance of  this  condition.  The  condition  requires  that  notice  shall 
be  given  to  the  company ;  it  is  not  alleged  nor  is  it  proved  that  i^ 
was  within  the  authority  of  the  local  agent  to  receive  such  a  notice' 
and  decided  cases  have  determined  that  a  condition  of  this  kind  re- 
quires that  notice  should  be  given  to  the  company  directly  through 
its  managing  officers  at  its  head  office  :  Gale  vs.  Lewis,  9  Q.  B., 
730;  Mason  vs.  Hartford,  37  U.  C.  Q.  B.,  437. 

Moreover,  the  terms  of  the  condition  show  that  beyond  giving 
notice  the  subsequent  assurance  must  be  indorsed  on  the  policy  or 
acknowledged  in  writing  'Mn  default  whereof  such  policy  shall 
thenceforth  cease  and  be  of  no  effect" 

It  is  neither  pleaded  or  proved  that  any  notice  was  given  to  the 
company  in  the  manner  required  nor  that  the  subsequent  policy  was 
indorsed  or  otherwise  acknowledged  in  writing,  which  by  the  ex- 
press stipulations  of  the  policy  was  to  be  the  only  evidence  of  the 
appellant's  consent  to  continue  the  risk  after  a  subsequent  policy 
had  been  effected  :  Noad  vs.  Provincial  Ins.  Co.,  18  Upper  Canada, 
Q.  B.,  584;  Chapman  vs.  Lancashire  Ins.  Co.,  13  L.  C.  Jur.,  36. 

The  question  as  to  the  sufficiency  of  the  respondents'  answer  to 
the  defense  raised  upon  this  sixth  condition  is  therefore  reduced  to 
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one  of  waiver.  It  is  not  shown  that  it  was  within  the  scope  of 
-Greer's  authority  as  a  local  agent  to  waive  such  a  condition.  The 
condition  itself  does  not,  either  by  express  words  or  by  implication* 
recognize  such  an  authority,  but  the  reason  for  requiring  the  notice 
obviously  points  to  a  directly  contrary  construction.  Moreover,  the 
English  case  already  quoted  which  determines  that  the  required  no- 
^ce  is  to  be  given  to  the  company  itself  and  not  to  the  local  agent, 
shows  a  fortiori  that  such  an  agent  has  in  the  absence  of  express 
fiuthority  no  power  to  waive  the  condition.  Direct  authority  is, 
however,  not  wanting.  In  the  case  of  Shannon  vs.  Gore  District 
Mutual  Ins.  Co.  (2  Onfc.  App.  C,  396)  the  facts  were  the  same  as  in 
the  present  case,  the  subsequent  insurance  having  been  effected 
through  the  agent  who  also  acted  for  the  defendant  in  taking  the 
original  risk.  It  was  contended  that  the  successive  insurances 
liaving  been  thus  effected  with  the  same  person  as  the  agent  of  the 
two  companies,  the  company  which  granted  the  first  policy  had 
Imowledge  of  the  subsequent  insurance  and  were  therefore  estopped 
from  setting  up  a  condition  vitiating  their  policy  for  want  of  writ- 
ten notice.  But  the  court  of  appeals  held  otherwise,  and  deter- 
mined that  in  such  a  case  notice  to  the  agent  was  not  notice  to  the 
company,  and  that  the  agent  neither  had  the  authority  to  waive  the 
condition  nor  could  by  his  conduct  estop  his  principals,  the  first  in- 
surers. 

As  regards  any  direct  action  of  the  appellants  through  their  im- 
mediate agents,  the  directors  or  principal  officers  of  the  company 
controlling  its  affairs  at  the  head  office,  there  is  no  pretense  for  say- 
ing  that  there  is  in  the  present  case  the  slightest  evidence  of  con- 
duct upon  which  either  a  defense  of  waiver  of  the  condition  or  by 
way  of  estoppel  against  insisting  upon  it,  can  be  based,  and  this  for 
the  very  plain  reason  that  these  directors  and  officers  never  had  the 
fact  of  a  subsequent  assurance  brought  to  their  knowledge  and 
without  proof  of  such  knowledge  neither  waiver  nor  estoppel  can 
of  course  be  made  out. 

If,  therefore,  the  appellants  have  in  any  way  disentitled  themselves 
to  set  up  the  defense  they  insist  upon,  founded  upon  the  sixth  con- 
dition, it  can  only  be  in  consequence  of  what  was  done  or  agreed  to 
by  Mr.  Cory  the  adjuster,  employed  to  ascertain  the  circumstances 
attending  the  loss,  and  the  amount  for  which  the  appellants  were 
liable. 

The  observations  already  made  with  reference  to  a  waiver  by  the 
company  that  it  could  not  be  said  to  have  waived  an  objection  to  its 
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liability,  founded  on  a  fact  of  which  it  had  no  knowledge,  is  alfio  ap- 
plicable to  any  contention  of  this  kind  founded  on  the  mere  fact  of 
the  appointment  of  Cory  as  an  agent  to  ascertain  the  circumstances 
of  the  loss  and  a  reference  to  him  to  adjust  the  proportion  which  the 
appellants  were  liable  for.  It  is  manifest  that  upon  the  facta  in  evi- 
dence no  waiver  can  be  implied  from  such  an  appointment  and  del- 
egation. Tf,  then,  there  was  any  waiver  or  estoppel  binding  the 
appellants,  it  can  oi:ily  be  by  reason  of  the  acts  of  Gory  within  the 
scope  of  his  authority,  dory  was  an  average-adjuster  living  at  St- 
John  and  came  to  Halifax  for  the  special  purpose  of  investigating' 
this  loss  and  ascertaining  the  shares  which  the  several  companies 
whose  policies  covered  the  goods  were  bound  to  contribute.  It 
does  not  appear  very  clearly  whether  he  was  instructed  directly 
from  the  principal  office  of  the  appellants  or  through  Greer.  The 
latter  in  his  evidence  says  he  "  had  a  telegram  from  the  defendant 
company  authorizing  me  to  request  Coiy  to  adjust  the  loss,  and  I 
requested  him  to  do  so."  In  cross-examination  he  says,  "  after  a 
loss  I  notify  the  head  office  and  I  get  instructions  from  them  what  to 
do.  Generally  they  instruct  Coxy  or  Dodd  to  adjust  for  them.  I  do 
not  remember  getting  a  telegram  authorizing  me  to  get  Gory.'*^ 
Cory  himself  does  not  state  from  whom  he  derived  his  instructions, 
nor  what  they  precisely  were. 

I  think,  however,  we  may  assume,  and  this  ib  putting  it  {>erhaps 
more  strongly  against  the  appellants  than  the  evidence  warrants, 
that  Cory  was  employed  either  directly  by  the  appellant's  mana^ng 
officers  or  through  Greer  in  pursuance  of  express  instructions  from 
the  head  office,  and  that  consequently  whatever  he  did  within  the 
scope  of  his  authority  bound  the  appellants.  Then  what  were  his 
powers  ?  We  have  no  direct  evidence  of  this.  All  that  appears  is 
that  he  was  authorized  to  investigate  and  adjust  the  loss.  By  this  I 
understand  that  it  was  his  duty  to  ascertain  the  circumstances  and 
amount  of  the  loss,  and  either  with  or  without  the  concert  of  the 
adjusters  or  the  other  insurers  to  ascertain  the  proportion  of  it  for 
which  the -defendants  were  liable.  It  is  manifest  that  this  involved 
no  actual  authority  to  waive  a  condition  by  a  breach  of  which  the 
policy  had  been  avoided  long  before  the  loss,  and  of  which  breach 
i^e  appellants  themselves,  when  they  conferred  authority  on  Cory  to 
act  for  them,  had  no  knowledge.  Neither  did  it  imply  any  such  au- 
thority. 

As  regards  proofs  of  loss  I  should  have  no  difficulty  in  holding 
that  Coiy  had  authority  to  waive  them;  for,  as  the  first  step  to  be 
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taken  by  him  in  investigating  the  loss  would  have  been  to  call  for 
the  proofs,  he  must  have  had  by  implication  power  to  dispense  with 
such  proo&  or  to  accept  such  proofe  short  of  those  actually  required 
by  the  conditions  as  might  seem  to  him  sufficient  But  as  regards 
breaches  of  "conditions  which  had  vitiated  the  policy  long  before  the 
loss  that  he  could  have  had  no  more  power  to  waive  than  he  had  to 
waive  a  defense  extra  the  terms  and  conditions  of  the  policy  alto- 
gether, such  as  fraud  in  the  inception  of  the  contract  or  want  of  in- 
terest invalidating  the  policy  ab  initio. 

In  the  case  oi  Mason  vs.  Hartford  Ins.  Co.  (37  U.  C.  Q.  B.  437),  the 
-court  had  to  deal  with  this  identical  question,  and  they  held  th«t  an 
agent  with  much  wider  authority  than  Cory  had  in  the  present  case, 
viz. :  express  authority  to  examine  into  the  circumstances  of  the  loss  ad- 
justed and  to  settle  it  or  to  report  to  the  office,  had  no  authority  to 
waive  the  condition  respecting  subsequent  assurance  in  all  respects 
similar  to  that  now  in  question.     The  court,  by  Wilson  J.,  say: — 

It  was  said  at  the  trial  the  duties  of  the  inspector  are  to  examine  into  the 
-circnmstances,  to  adjust  the  loss,  and  to  settle  or  report  to  the  office.  The  de- 
scription of  the  position  which  Mr.  Mann,  the  inspector  of  the  defendants,  filled 
in  their  service,  and  of  the  duties  that^devolve  upon  him  and  of  the  powers  ex- 
•ercisable  by  him  as  such  officer,  does  not  necessarily  give  him  the  right  to 
waive  conditions  favorable  to  the  company  unless  the  waiver  relate  distinctly 
to  some  matter  in  and  over  which  he  can  exercise  such  power.  It  is  said  the 
inspector  is  to  adjust  the  loss,  that  is,  to  examine  the  books  of  accounts  and 
vouchers,  and  to  make  all  the  inquiries  of  the  insured  and  his  employes  as  to 
the  value  of  the  goods  insured  which  have  been  destroyed  or  injured,  to  de- 
termine probably  whether  the  goods  claimed  for  come  within  the  description 
of  those  insured,  the  extent  of  the  loss  sustained,  how  much  is  total  and  how 
much  is  partial,  the  value  to  be  set  on  the  different  kinds  of  loss,  and  gener- 
ally to  do  all  such  acts  as  will  enable  him  to  arrive  at  a  lair  estimate  of  the 
damage  sustained.  Now,  suppose  there  was  a  condition  on  the  policy  that  in 
adjusting  the  loss  the  insured  should  deliver  to  the  inspector  or  agent  of  the 
company  engaged  in  the  adjustment  an  account  or  statement  in  writing  of 
the  various  matters  which  the  inspector  should  require  him  to  furnish,  and  if 
he  did  not  do  so  that  the  poUoy  should  be  void,  I  should  say  without  hesita- 
tion that  if  an  adjustment  were  made  by  an  agent  without  a  statement  in 
writing  such  as  the  condition  required  being  furnished  by  the  insured,  and 
without  the  agent  requiring  any  sach  statement  because  he  was  willing  and 
•content  to  do  without  it,  that  the  adjustment  so  made,  free  from  fraud  or  col- 
lusion, would  be  binding  on  the  insured  because  that  would  be  an  act  within 
the  line  of  duty  and  power  of  such  an  agent  to  deal  with.  But  when  such  a 
person  assumes  to  dispense  with  conditions  relating  to  the  keeping  of  prohib- 
ited or  highly  hazardous  goods,  or  largely  in  excess  of  the  allowable  quantity, 
or  to  a  misdescription  of  the  mode  of  heating,  or  the  precautions  required  in 
oase  of  steam  being  used,  or  with  respect  to  chimneys  or  stove-pipes  or  the  de- 
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posit  of  ashes  in  the  proximity  of  dangerous  places  and  the  like,  a  different 
question  is  certainly  presented.  I  am  not  satisfied  that  an  inspector  of  an 
insurance  company  or  such  an  agent  as  Mann  is  described  to  be  has  the  right 
or  power  to  waive  or  dispense  with  the  condition  in  question  relating  to 
further  insurance  or  with  any  other  condition  than  such  as  may  fall  clearly 
within  the  powers  of  the  agent's  clear  and  acknowledged  line  of  duty. 

Although  this  case  wa49  not  a  binding  authority,  either  on  the  court 
below  or  on  this  court,  yet  the  observationB  contained  in  the  extract 
frpm  the  judgment  just  given  so  commend  themselves  to  our  con* 
sideration  in  the  present  case,  alike  by  the  force  of  the  reasoning  and 
by  their  exact  applicability  to  the  facts  now  before  us,  that  they  ap- 
pear to  me  to  be  decisive  of  the  question  here  raised  a^  to  the  powers 
of  Mr.  Cory  to  waive  this  condition.  It  is  further  to  be  observed 
that  the  powers  of  the  agent  in  the  case  just  quoted  from  were 
much  larger  than  those  which  were  possessed  by  Cory,  for  in  the 
Ontario  case  the  agent  had  express  power  to  settle  the  loss.  But 
even  if  Cory  had  had  authority  to  waive,  it  is  plain  on  the  evidence 
he  never  assumed  to  exercise  it.  All  he  did  was  to  ascertain  the 
circumstances  attending  the  loss  and  the  amount  which  the  appel- 
lants would  have  had  to  contribute  to  it  in  case  they  had  been  liable 
to  pay;  he  did  not  assume  to  waive  any  rights  of  the  appellants  and 
nothing  of  the  kind  coald  be  implied  from  the  investigation  and 
valuations  which  he  made  or  caused  to  be  made.  Indeed,  so  care- 
ful was  Greer  to  guard  against  any  such  construction  being  put  on 
what  was  done,  that  in  the  appointment  of  appraisers  to  value  the 
damaged  goods  there  was  an  express  provision  that  the  reference  as 
to  the  values  should  not  affect  the  rights  of  the  insurers  as  regards 
the  conditions  of  the  policies,  the  clause  being  as  follows: — 

It  being  understood  that  this  appointment  is  without  reference  to  any  other 
questions  or  matters  of  difference,  if  any,  within  the  terms  and  conditions  of 
the  insurance,  and  is  of  binding  ^ect  only  so  far  as  regards  the  actual  cash 
value  of  or  damage  to  such  property  covered  by  policies  of  said  companies  a» 
may  be  found  to  have  been  saved  in  a  damaged  condition  and  not  in  regard 
to  any  other  matter  whatever. 

Nothing  seems  to  have  been  done  by  Mr.  Cory  beyond  making* 
this  appraisement  and  making  an  inquiry  into  the  circumstances  of 
the  loss,  and  it  is  impossible  to  imply  from  these  acts  any  intention 
on  his  part  to  waive  the  rights  of  the  appellants  to  insist  on  a  for- 
feiture under  the  6th  condition,  even  if  he  had  had  notice,  of  the 
breach  of  the  condition,  of  which  there  was  no  evidence,  and  had 
had  authority  to  waive  the  defense  which  the  company  had  under 
its  terms,  in  respect  of  which  also  there  is  an  entire  Mlure  of  proof. 
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I  am  of  opinion  that  the  appeal  should  be  allowed  and  judgment  in 
the  court  below  entered  for  the  appellants  with  costs  in  both 
courts. 

Ritchie,  C.  J. 
The  policy  in  this  case  was  issued  April  22d,  1882,  and  contained 
this  clause: — 

This  policy  is  made  aucl  accepted  in  reference  to  the  conditions  herein  con- 
tained and  hereto  annexed,  which  are  hereby  declared  to  be  part  of  this  con- 
tract, and  to  be  used  and  resorted  to  in  order  to  explain  the  rights  and  obliga- 
tions of  the  parties  hereto,  in  all  cases  not  herein  or  otherwise  specially 
provided  for. 

And  this  condition : — 

Notices  of  all  preTions  assurances  upon  property  assured  by  this  company 
shall  be  given  to  them,  and  indorsed  on  this  policy,  or  otherwise  acknowl- 
edged by  this  company  in  writing,  at  or  before  the  time  of  making  their  as- 
surance thereon,  otherwise  the  policy  subscribed  by  this  company  shall  cease 
and  be  of  no  effect.  And  in  case  of  subsequent  assurance  on  any  interest  on 
property  assured  by  this  company  (whether  the  interest  assured  be  the  same 
as  that  assured  by  this  company  or  not)  notice  thereof  must  also  be  given  in 
writing  at  once,  and  such  subsequent  assurance  indorsed  on  the  policy 
granted  by  this  company,  or  otherwise  acknowledged  in  writing ;  in  default 
whereof,  such  policy  shall  thenceforth  cease  and  be  of  no  effect. 

And  in  all  cases  or  further  assurance,  this  company  shall  be  liable  only  for 
such  ratable  proportion  of  the  loss  or  damage  happening  to  the  object  assured, 
as  the  amount  assured  by  this  company  shall  bear  to  the  whole  amount  as- 
sured thereon,  without  reference  to  the  dates  of  the  different  policies ;  and  any 
general  policy  on  different  properties  to  be  treated  as  a  specific  policy  on  each 
property  for  the  whole  amount  therel>y  assured.  • 

On  the  28th  of  May,  1883,  a  further  insurance  of  $4,000  in  the 
British  American  Insurance  Company  was  put  on  the  property  by 
Gibson  in  addition  to  the  amount  insured  by  the  policy  in  suit,  and 
which  was  admitted  to  be  in  force. 

This  subsequent  insurance  was  not  \i  once  notified  to  the  com- 
pany in  writing,  nor  was  it  indorsed  on  the  policy  in  suit,  granted 
by  the  company  or  otherwise  acknowledged  in 'writing,  in  default 
whereof  the  policy  thenceforth  ceased  and  became  of  no  effect. 

The  respondents  contend  that  the  appeUants  waived  this  condi- 
tion, and  are  estopped  from  setting  it  up.  It  is  not,  and  cannot  be, 
contended  that  the  company,  with  knowledge  of  this  further  insur- 
ance, waived  the  condition  in  respect  to  it;  for  previous  to  the  loss  it 
does  not  appear  to  have  been  called  to  their  notice,  in  fact,  the  head 
office  had  neither  notice,  verbal  or  written,  nor  actual  cogizance  of 
such  further  insurance. 
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But  it  is  contended  that  the  condition  was  waived  by  their  agent 
or  inspector,  or  both,  neither  of  whom,  however,  in  m  j  opinion,  had 
any  authority  to  dispense  with  the  performance  of  this  condition,  if 
they  really  attempted  or  intended  to  do  so,  which  is  more  than 
doubtfoL 

Hembt,  J. 

J  think,  also,  that  this  appeal  should  be  allowed.  The  condition 
in  the  policy  is  one  which  must  be  complied  ¥rith  or  waived.  The 
company,  by  signing  a  condition  of  that  kind,  reserves  to  itself  the 
right  to  withdraw  the  policy  in  case  of  further  insurance.  That 
question  is  one  which  cannot  be  decided  by  a  mere  local  agent.  He 
may  receive  the  notice  for  transmission,  but  he  cannot  act  upon  it; 
it  must  be  brought  to  the  notice  of  some  person  authorized  by  the 
company  to  continue  the  insurance  after  notice  has  been  given  them. 
It  has  been  decided  in  a  number  of  cases  in  England  that  a  local 
agent  has  not  such  authority,  and  a  mere  notice  to  him,  even  in  a 
case  where  he  is  acting  for  another  company  taking  the  further  risk, 
has  been  held  to  be  no  notice  to  the  company.  But  independent  of 
all  that,  the  condition  requires  that  the  consent  should  be  signed  on 
the  back  of  the  policy.  So  that,  even  if  the  company  had  consented 
verbaJly,  and  had  not  so  signified  its  consent,  it  would  not  have 
been  a  compliance  with  the  condition.  I  think  we  must  come  to 
the  conclusion  that  the  agent  had  not  power  to  waive  the  condition, 
and  did  not  waive  it. 

Stbono,  J. 

I  am  of  opinion  that  the  judgment  of  the  court  below  should 
be  reversed,  and  judgment  entered  for  the  appellants  with  costs  in 
both  courts.    Foumier,  J.,  concurred. 

Q-WYNNE,  J. 

I  am  also  of  opinion  that  the  appeal  should  be  allowed. 
Appeal  allowed  with  costs. 


Digitized  by  LjOOQ IC 


THE 

INSUMNOE  •  LAW  JOUMAL. 

Vol.  XYI.  DECEMBER,  1887.  No.  12 

INDEX  TO  volump:  XVL 


ACCIDENT. 

1.  Total  Disabili'tt. — Where  a  party  claims  coini>ensation  from  an  accident 

insorance  company  for  a  period  daring  which  he  was  unable  to  work  in 
consequence  of  an  accident,  and  the  policy  expressly  provides  for  com- 
pensation for  the  period  of  contiunons  total  disability  only,  an  instruc- 
tion to  the  jury  that  by  total  disability  was  meant  inability  to  do  sub- 
stantially all  kinds  of  his  accustomed  labor  to  some  extent,  is  erroneous. 
Sareland  vs.  Fidelity  tf-  Casualty  Co.,  21*2. 

2.  Cbbtificate  of  Benevolent  Societt — What  CoNSTrruTEs.— The  certificate  in 

a  benevolent  association  is  a  contract,  and  in  case  of  accident  the  injury 
must  be  proved  to  be  within  its  conditions  in  order  to  recover. 

The  certificate  provided ^hat  no  claim  should  be  made  for  any  injury  while  en- 
gaged in  or  in  consequence  of  any  criminal  act.  The  defense  was  that  the 
plaintiff  was  injured  iu  a  public  highway  while  in  a  state  of  intoxication, 
which  is  a  criminal  act  under  the  statute  of  Indiana. 

Heldf  That  the  defense  was  bad  on  demurrer  because  it  showed  no  causative 
connection  between  his  condition  and  the  injury.  Xational  Benefit  As- 
sociation vs.  Bowman f  504. 

3.  Death  of  Emflote  on  Bailboad— Evidence  of  Nbguobncb. — In  an  action 

upon  an  insurance  policy  in  which  the  company  insures  against  bodily 
injuries  *'  effected  through  exteriinl,  violent,  and  accidental  means," 
the  policy  containing  provisos  that  the  insurance  *' shall  not  extend  to 
any  bodily  injuries  *  ♦  ♦  where  the  death  or  injury  may  have  happened 
in  consequence  of  violent  exposure  to  unnecessary  dahger,  ha&ard,  or  per- 
ilous adventure,"  and  that  the  policy  is  subject  to  the  condition  that 
'*  the  party  insured  is  required  to  use  all  due  diligence  for  personal  safety 
and  protection,"  etc.,  heldy  that  an  employe  of  a  railroad  company  who, 
while  on  the  railroad-track,  was  killed  by  a  train,  received  bodily  injuries 
through  *' external,  violent,  and  accidental  means,"  and  that  he  did  not 
expose  himself  to  unnecessary  danger  by  being  upon  the  track,  he  having 
been  sent  there  to  shovel  snow  from  the  crossings,  and  that  the  bunlen  of 
Tou  XYZ.-68. 
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proof  was  upon  the  company  to  show  that  the  insared  did  not  use  ''all 
due  diligence  for  personal  safety  and  protection/' 
In  an  action  upon  a  policy  of  insurance,  it  appeared  that  the  insured  was 
killed  by  being  run  over  by  a  rail  road- train,  and  the  question  raised  was 
whether  his  death  resulted  from  his  own  fault,  or  through  that  of  the 
managers  of  the  train.  Held,  upon  the  engineer  of  the  train  having  given 
testimony  tending  to  show  that  he  saw  the  deceased  on  the  track  as  soon 
as  he  could  be  seen  from  the  engine,  and  tihat  the  train  was  stopped  as 
s 'on  as  possible,  that  it  was  competent  for  the  conductor  of  the  train  to 
testify,  for  the  purpose  of  rebutting  the  testimony  of  the  engineer,  that 
the  train  mieht  have  been  stopped  sooner  than  it  was,  and  that  it  could 
not  be  said  that  the  conductor  had  not  sufficient  experience  to  justify  the 
court  in  allowing  him  to  so  testify,  although  it  did  not  appear  that  he 
had  any  particular  knpwledge  as  to  the  running  of  an  engine.  Freeman 
V8.  Travelers*  /»«.  Co.,  822. 

4.  Death  fbom  Design  Dubino  UNiiAWFUL  Acrr.— The  insured  under  an  accident 

policy  was  a  deserter  from  the  army,  and  an  officer  instructed  to  arrest 
him  shot  and  killed  him  upon  the  insured  appearing  at  the  door  of  a 
house  where  he  was  stopping.  The  evidence  was  contnctifig  whether  the 
officer  knew  that  the  man  he  shot  was  the  party  for  whom  he  was  search- 
ing, and  whether  the  shooting  was  done  in  self-defense,  because  threat- 
ened with  a  pistol.  The  policv  provided  that  death  must  be  proved  to 
be  due  to  external  violence  ana  accidental  means,  and  not  the  result  of 
design,  either  on  the  part  of  the  insured  or  any  other  person. 

JffieW,  That  if  the  officer  did  not  know  that  the  insured  was  the  party  he  fired 
at  and  did  not  intend  to  kill  him,  it  could  not  be  claimed  as  a  matter  of 
law  that  the  death  was  the  result  of  design  within  the  policy. 

Held,  That  it  cannot  be  claimed  as  a  matter  of  law  that  the  insured  was 
doing  an  unlawful  act  at  the  time  of  the  killing;  the  question  is  one  for 
the  jury.     Utter  ve.  Travelers'  Ins.  Co.,  532. 

5.  Death  in  Bath  fbom  Epilepsy.— Where  the  evidence  showed  death  in  a 

bath  as  the  result  of  epilepsy,  and  that  abrasions  were  received  in  falling, 
but  the  bruises  were  not  sufficient  to  cause  death,  ,the  death  resulted 
from  other  causes  than  external,  violent,  and  accidental  means  within 
the  intent  of  an  accident  policy.     Tenant  vs.  Travelers*  Ins.  Co.,  476. 

See  Pbemittms  2 ;  SuicmB  1,  2 ;  Unauthobized  Compant. 

ACTION. 

1.  In  Case  of  Mortgaoeb.— The  plaintiff  obtained  from  the  defendant  an  in- 
surance policy  upon  a  house  and  machinery  therein,  which  contained  a 
provision  that  the  loss  or  damage  on  the  machinery  should  be  payable  to 
a  third  person,  who  was  mortgagee.  Under  Code  Iowa,  ^2,544,  the 
plaintiff  had  a  right  to  prosecute  tne  action  for  the  whole  amount  of  the 
loss  in  his  own  name ;  and  under  section  2,683  the  mortgagee  had'  a  right, 
as  intervener,  to  become  a  party  to  the  Wition.— Stevens  vs.  Citizens'  Ins 
Co.,  112. 

S.  Evidence  of  Agent— Evidence  of  Valuation — Knowledge  of  Mobtoaob^ 
Agent's  Authobttt. — The  admission  of  the  statements  in  evidence  of  a 
soliciting  agent,  proved  to  be  an  officer  and  stockholder  of  the  company, 
if  error  at  all,  is  error  without  prejudice. 

A  witness  may  testify  as  to  the  value  of  goods  destroyed,  designated  by  cer- 
tain terms,  if  he  is  familiar  with  the  designation,  without  the  objection 
of  his  being  called  on  to  construe  the  policy,  or  to  determine,  what  goods 
are  covered  by  the  description. 

Where  a  defense  is  pleaded  in  answer  to  a  complaint,  and  the  issue  thereon  is 
fairly  and  fully  presented  in  au  iustructiou,  it  is  as  well  presented  in 
that  connection  as  though  it  had  been,  found  in  the  statement  of  the 
pleadings  and  issues  preceding  the  instructions. 
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If  there  is  no  controYersy  at  the  trial  as  to  the  value  of  the  property,  and  the 
plaintiff  testifies  that  she  paid  a  certain  sum  for  it,  and  its  value  is  stated 
at  that  sum  in  the  application  for  insurance,  in  the  absence  of  any  .evi- 
dence or  claims  to  the  contrary,  the  Jury  may  find  its  value  in  that  sum. 

Where  the  company  pleads  the  existence  of  a  mortgage,  and  the  plaintiff  re- 
plies that  when  the  insurance  was  efiected  she  fully  explained  it,  and 
further  replies  that  any  breaches  of  the  condition  of  the  policy  which  may 
have  occurred  were  waived  by  the  act  of  the  assistant  secretary  of  the 
company,  in  requiring  and  taking  proof  of  loss,  which  he  pronounces 
sufficient,  at  the  same  time  informing  plaintiff  that  the  loss  would  be 
paid,  she  is  entitled  to  recover  in  the  action. 

The  court  need  not  instruct  the  jury  as  to  agent's  authority  to  do  certain 
acts  on  wbich  a  claim  of  waiver  is  based,  where  the  reply  of  plaintiff  ' 
pleads  a  waiver,  which  is  not  denied.    Knowledge  of  agent  is  chargeable 
to  company.     Siliz  vs.  Hawkeye  Ins,  Co.,  106. 

3,  "Whk*  Pkbmature.  -  A  policy  of  fire  insurance  which  x>ermitted  concurrent 

insurance  provided  that,  in  case  of  loss,  immediate  notice  should  be  given 
the  company,  and  as  soon  thereafter  as  possible,  proof  thereof,  under 
oath,  setting  forth,  inter  alia,  the  amount  of  other  insurance,  the  actual 
value  of  the  property  burned,  and  containing  a  plan  and  specification  of 
the  building.  The  insured,  by  the  terms  of  the  policy,  was  entitled  to 
recover  no  greater  proportion  of  the  loss  than  the  amount  of  the  policy 
should  bear  to  the  whole  amount  of  insurance.  The  loss  was  to  be  paid 
sixty  days  after  due  notice  and  proofs  of  the  same  were  given  the  com- 
pany, unless  the  property  be  replaced,  or  the  company  give  notice  of  its 
intention  to  rebuild  or  repair  the  damaged  premises.  The  building  cov- 
ered by  the  pol  cy  was  totally  destroyed  by  fire,  and  notice  was  immedi- 
ately given  the  company.  More  than  two  months  after  the  fire  the  secre- 
tary of  the  company  requested  from  the  insured  more  specific  proofs  of 
loss,  and  about  a  month  thereafter  these  were  furnished,  but  without 
plans  or  specifications.'  Suit  was  brought  on  the  policy  twenty  days  after 
the  proofs  were  famished.  Held,  That  under  the  conditions  of  the  pol- 
icy, the  company  was  entitled  to  the  full  proofs  as  a  prerequisite  of  pay- 
ment, and  tnat,  as  the  company  had  sixty  days  after  the  proofs  were 
furnished  to  pay  or  rebuild,  the  suit  was  prematurely  brought.  Gtrman- 
American  Ins.  Co.  vs.  Hocking ,  546. 

4.  JoiNDEB  OF  Beneticiabies.— Where  a  policy  of  insurance  provides  for  the 

Sa^  ment  of  different  sums  to  different  parties,  it  is  improper  for  the  beue- 
ciaries  to  Join  in  one  action  to  recover  the  several  sums  due. 
Where,  however,  all  the  beneficiaries  have  joined,  and  a  demurrer  to  the 
petition  has  been  sustained,  it  may  be  ordered  tnat  each  plaintiff  file  his 
separate  petition  upon  his  cause  of  action,  and  that  the  defendants  be 
ruled  to  answer  without  further  service  of  process.  Keary  vs.  Mutual  Re- 
serve Fund  Life  Ast^n,  606. 

See  ABBIT&A.TION  3,  5 ;  Assignment  7 ;  Benevolent  Sogiett  7,  15 ;  Limitation  ; 

Pleading  ;  Title. 

ADJUSTER. 

Waiver  of  Pboofs.— Where  an  adjuster  estimates  the  amount  of  loss,  pre- 
pares a  written  statement  in  the  nature  of  an  examination  for  claimant 
to  sign,  and  assures  her  that  there  is  nothing  more  to  do,  this  is  a  waiver 
of  proof  o  floss,  where  the  policy  provides  that  insured  shall  at  request 
submit  to  an  examination. 

An  adjuster  authorized  to  make  such  an  examination  has  power  to  waive 
further  proofs  thereafter,  even  when  the  policy  provides  that  agents  have 
no  power  to  waive  its  conditions  without  written  indorsement  thereon. 
Indiana  Ins.  Co.  vs.  Capehartf  &3. 

See  Other  Insurance  1 ;  Notice. 
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ADMINISTRATOR, 

Belief  Against  Fbauduuent  Judgment.— In  1870  suit  was  brought  by  "A," 
as  administrator,  on  a  policy  of  life  insurance.  In  the  same  year  an 
alleged  will  of  the  decedent  was  proved,  letters  granted  to  '*  B  '^  aud  those 
to  "A"  revoked.  In  1881  "B"  sued  on  the  same  policy.  This  action 
was  tried  on  its  merits  aud  judgment  in  favor  of  the  defendant  eutered  in 
1875.  A  writ  of  error  was  taken  to  the  judgment  aud  non-prossed  by  the 
supreme  court  in  1876.  Pending  this  suit  "B"wa«  removed  from  his 
omce  aH  executor  by  decree  of  the  orphans'  court  in  1873,  and  letters  of 
administration  c.  t.  a.,  d.  b.  n.  granted  to  "A,"  who,  however,  was  not 
substituted  on  the  record.  All  the  files  of  the  case  have  disappeared.  In 
18^5  the  register  of  wills,  upon  x>roceeding8  before  him,  vacated  the 
probate  of  187(>.and  declared  the  will  a  forgery.  **  A"  then  took  a  rule 
upon  the  defendant  to  plead  in  the  original  suit  brought  by  him  in  1870. 
Tne  defendant  then  filed  a  discontinuance  of  the  suit  and  release  of  the 
cause  of  action  execut<*d  by  the  plaintiff  uudcr  seal  in  1881.  On  petition 
by  "A"  ifor  a  rule  to  show  caus*^  why  this  discontinuance  should  not  be 
stricken  off,  setting  forth  that  he  had  no  recollection  of  signing  such  a 
paper,  and  that  if  he  did  execute  it  it  must  have  been  when  he  was  in- 
toxicated. —Held. 

That  *' A ''  must  still  be  regarded  as  the  administrator  of  the  decendent. 

That  under  all  the  circumstances  the  rule  must  be  denied,  without  prejudice, 
however,  to  the  right  of  the  plaintift'  to  proceed  by  bill  in  equity.  Brock- 
way  t'8.  J^tna  Life  Ins.  Co.,  316. 

See  Wipe's  Pouct  1. 

ADVANCEMENT.    See  Subrogation. 

AGENT. 

1.  LiABiiiiTT  ON  Bond  op. — The  bond  of  an  agent's  suretv  is  to  be  strictly  con- 

strued to  limit  his  liability  within  the  precise  words  of  the  agreement. 
The  declaration  averred  the  advancement  of  moneys  to  the  agents  for  com- 
missions, expenses,  etc. 
Heldf  That  where  the  contract  with  the  agents  did  not  stipulate  for  such 
advances,  the  sureties  on  the  bond  given  for  the  faithful  performance  of 
the  contract,  cannot  be  held  liable  for  their  repayment.  Burlington  Ins, 
Co.  vs.  Johnson y  778. 

2.  AuTHOBiTT  OP  CiiEBK  AS  TO  Othee  Insueance  AND  Pbemium.— Where,  under 

direction  of  the  agent,  a  clerk  of  the  latter  solicits  the  application,  and 
the  agent  issues  a  policy  thereon,  and  a  statute  provides  that  any  person 
soliciting  insurance  or  procuring  applications  shall  be  held  to  be  the 
agent  or  the  company,  tne  latter  is  bound  by  a  knowledse  of  other  insur- 
ance, communicated  to  the  clerk  by  the  insured,  thon^  not  commnni- 
cated  to  the  company. 

Evidence  of  a  right  on  the  part  of  the  clerk  to  apply  the  premium  to  his  i)er- 
sonal  indebtednoss  to  the  insured,  is  evidence  of  his  right  to  collect  it. 

Where  the  insured  in  case  of  such  other  insurance  wa's  in  doubt  fW>m  which 
company  she  could  recover,  she  had  a  right  to  claim  from  both  if  done  in 
good  faith.     Bennett  vs.  Council  Bluffs  Ins.  Co.t  774. 

3.  What  Constitxttes  -Waiver  op  Preboum. — B  negotiated  for  a  policy  of  fire 

insurance  with  D,  a  general  insurance  agent  at  Phillipsburg,  Penn.,  who 
forwarded  the  ap])li':ation  and  survey  to  E,  an  insurance  broker  at  Boston, 
.Mass.,  who  sent  them  to  the  office  of  the  insuring  company  at  Jonestown, 
Penn.,  which  company  executed  and  forwarded  to  E  a  policy  containing 
an  acknowledgment  of  the  receipt  of  the  cash  premium,  whicli  policy  was 
delivered  by  E  to  B  upon  receipt  of  the  premium ;  seventy  days  later  the 
premises  were  destroyed  by  fire ;  up  to  that  time  E  had  not  paid  to  the 
company  the  premium  as  received  by  him  ;  the  insuring  company  could 
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not  defend  against  a  recovery  upon  the  policy  on  the  ground  that  B  had 
failed  to  comply  with  a  condition  of  it,  which  condition  required  liim  to 
pay  the  premium,  otherwise  the  policy  to  be  void.  As  notwithstanding 
neither  D  nor  £  were  the  seneral  agents  of  the  insuring  company,  yet  as 
the  policy  was  placed  in  the  hands  of  £  for  the  purpose  of  delivery,  an 
ageucy  was  implied  from  th^  nature  of  the  transaction.  Lebanon  Mutual 
Ins,  Co.  V8  Erh,  47. 

4.  Ov  CoMPiNT  oB  lvsuBXD,—Held,  That  where  a  policy  is  deposited  by  in- 
sured with  the  agent  for  safe-keeping,  the  latter  becomes  his  agent  in  any 
matter  relating  to  the  safe-keeping,  such  as  misstatements  regarding  the 
contents  of  the  document  made  by  the  agent  while  in  his  possession. 
Harrison  vs.  Hartford  F.   Ins,  Co.,  787. 

6.  KNOwiiEDOE  or  Incumbbance— PBAcmoK.— Knowledj^e  of  incumbrance  re- 
ceived by  an  agent  at  a  time  when  he  is  not  acting  as  such,  if  actually 
had  in  mind  by  the  agent  when  he  subsequently  acts  for  his  principal, 
will,  as  respects  that  transaction,  be  imputed  to  the  principal. 

The  court,  having  submitted  an  issue  of  the  fact  to  the  jury  upon  evidence 
assumed  to  have  been  directed  to  that  fact,  and  no  exception  having  been 
taken,  nor  any  suggestion  made  that  the  subject  referrod  to  in  the  evi- 
dence was  not  shown  to  be  identical  with  the  subject  in  issue,  it  is  too 
late  upon  appeal  to  assign  that  as  error  on  the  part  of  the  court.  Wilson 
vs.  Minnesota  Farmers*  Ins.  Co,-,  600. 

6.  Waiveb  of  Pbebhum— When  Renewal  Contbact  is  Complete. — ^Where  a  re- 

newal was  delivered  without  payment  of  premium  ;  He'd,  that  a  onstom 
of  the  agent  to  give  credit  far  the  premiums  if  ratified  by  the  company  by 
knowingly  receiving  and  retaining  them,  is  a  waiver  of  a  stipulation  in 
the  policy  that  it  snail  not  be  binding  until  payment  of  premium,  and 
that  no  agent  can  waive  the  condition  without  special  written  authority . 
Where  the  agent  filled  out  the  renewal  at  the  request  of  insured,  and  at  his 
request  also  retained  it  in  the  office,  the  receipt  was  virtually  in  the  pos- 
session of  the  insured  and  the  contract  was  binding.  Tenndnt  vs.  Travelers' 
Ins,  Co.,  476. 

7.  LiABiLiTT  70B  MiBBEPBESEKTATioNs.  — Insuraucc  wss  Obtained  by  a  soliciting 

agent  on  a  hotel  in  course  of  completiou  and  not  yet  occupied,  which  he 
represented  to  be  occupied,  lighted  with  gas,  and  heated  with  coal. 
The  agent  acted  in  good  faith,  but  through  a  misconception  of  his  duty. 
The  risk  was  not  of  a  kind  which  the  company  did  not  insure  against. 
The  company  upon  payment  of  the  loss  sued  the  agent  to  recover  the 
amount  so  paid. 
HeXdj  That  the  question  was  simply  one  of  rates,  and  the  company  could  not 
recover  without  showing  that  it  had  been  damaged  in  the  matter  of  rates. 
State  Ins,  Co,  vs.  Richmond^  459. 

8.  Delivebt  not  a  Waiveb  op  PBEMrcTM  When.— The  application,  which  was 

made  part  of  the  contract,  provided  that  under  no  circnmstances  should 
it  be  in  force  until  the  annual  dues  had  been  paid.  The  policy  recited 
that  "Whereas  the  first  payment  *  *  having  first  been  received*'  etc., 
while  attached  to  it  was  a  blank  form  of  receipt  referring  to  the  policy 
and  application  for  the  terms  of  agreement,  and  reciting  how  it  must  be 
signed  to  be  valid  and  that  cash  or  its  equivalent  must  be  given  in  ex- 
change. 
Hdd,  That  a  delivery  by  the  agent  was  not  a  waiver  of  prepayment  of  pre- 
mium, the  agent  had  no  anthoi*ity  to  waive  such  payment^  and  the  knowl- 
edge of  the  fact  was  sufficiently  brought  to  the  attention  of  the  appli- 
cant.    Otnnondvs.  Fidelity  Mutual  Life  Ass^n,  390. 

9.  Waiv  KB  BY.  — Where  a  poli  cy  provides  that  its  conditions  shall  only  be  waived 

by  the  written  or  printed  consent  of  the  company,  a  local  agent  having 
authority  only  to  receive  premiums  and  issue  policies  cannot  biud  the 
company  by  an  orjil  waiver  of  snch  conditions  ;  as  where  the  local  agent 
WAS  at  the  same  time  chairman  of  the  hoard  of  select  nit' n  of  a  to.vii,  .md 
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as  snch  issaed  to  the  insnred  a  license  for  the  sale  of  intoxicating  liquors, 
assorinff  him  that  it  would  not  affect  the  policy  dorinf^  its  life,  but  that ' 
he  coald  not  let  him  have  another  at  the  same  rates.    KyU  vs.  Commercidl 
Union  Ins,  Co.,  330. 

10.  LiABiuTT  OF  Company  is  Case  of  DismissaIj.— The  company's  general  agents, 
out  of  commissions,  paid  the  expenses  of  the  agency  business,  including 
compensation  of  subordinate  agents,  who  were  commissioned  by  the  com- 
pany, but  the  suggestion  that  they  should  be  commissioned  and  their 
names,  came  from  the  general  agents.  The  subordinate  agents  acted  also  for 
two  other  companies,  reporting  to  the  general  agents  in  like  manner  as  in 
respect  of  the  business  done  for  plaintiff  company.  The  general  a^^nts 
were  dismissed  from  the  employ  of  the  company,  and  the  latter  solicited 
the  subordinate  ageuts  to  continue  in  its  employ.  In  an  action  against 
the  company  for  injury  to  the  business  of  the  general  agents  by  thus  in- 
ducing the  local  agents  to  continue  in  the  employ  of  the  company. 

ffdd^  That  if  there  were  any  property-right  in  the  good  will  of  the  snb- 
ajfl^ents,  it  had  been  transferred  to  the  company,  but  no  such  property- 
nght  existed  as  rendered  the  company  liable  for  the  subsequent  employ- 
ment. 

Hddf  That  the  sub-agents  were  the  agents  Of  the  company  under  the  law  of 
the  State  which  required  their  appointment  as  its  representatives  by  a 
commission  direct  from  the  company. 

Held,  That  the  revocation  of  the  general  agency  did  not  revoke  the  sub- 
agencies.    Fire  Association  vs.  Im,w,  315. 

11.  liTABTTiTTT  FOB  FAiiiTTBB  TO  CANCEL. — Local  iusuraucc  ageuts  are  liable  for 
losses  arising  from  negligent  omissions  on  their  part,  in  departing  from 
instructions  of  their  superiors  in  the  management  of  the  trust  committed 
to  them. 

Where  a  local  agent  received  instructions  from  a  State  agent  of  the  company 
(whose  authority  included  the  supervision  of  risks  taken  by  the  local 
agents,  and  the  power  to  order  the  cancellation  of  the  same  desiring  him 
**  to  relieve  the  company"  of  a  certain  risk  '*as  soon  as  possible,"  which 
the  local  agent  failed  to  do,  but,  instead,  answered  by  letter  requesting 
*Hhatthe  policy  might  run  to  expiration,"  which  would  occur  a  few 
days  later,  and  stating  that  it  would  by  an  accommodation  to  him  to 
allow  it  to  so  run,  and  thereafter,  within  four  days,  the  insured  property 
was  burned,  before  opportunity  for  reply,  held  sufficient  evidence  that  he 
understood  the  instructions  of  his  superior  to  be  a  direction  to  cancel, 
and  a  recognition  of  the  authority  of  the  latter  to  so  order.  Phm.ix  Ins. 
Co,  vs,  Pratt,  301. 

12.  RESPONSiBiLrrT  FOR  Delay  IN  Proofs. —The  policy  reanired  that  notice  of 
death  should  be  immediately  given  in  writing *to  the  home  office  by  the 
assured  or  his  representatives,  and  proofs  within  seven  months.  The 
agent  who  procured  the  risk  notified  the  company  in  place  of  the  rep- 
resentatives, and  was  supplied  by  the  the  secretary  with  blanks  for 
proofs. 

Heldy  That  the  company,  by  its  dealings  with  the  agent,  authorized  the  latter' 
to  receive  the  proofs,  and  was  responsible  for  any  delay  occasioned  by 
him.     Travelerf^  Ins,  Co.  vs.  Edwards,  839. 

13.  Waiver  of  other  Insurance.— A  compatiy  has  the  right  to  limit  in  any 
way  the  power  of  its  agents  and  make  such  limitation  a  part  of  the  con- 
tract with  the  insured. 

Where  the  policy  provided  that  it  should  be  void  in  case  of  other  insurance 
without  consent,  and  that  the  agent  had  no  power  to  waive  or  modify 
any  of  its  provisions  nor  to  revive  the  contract  in  case  it  became  void  by 
a  breach  of  any  conditions,  a  representation  of  the  agent  that  it  will  he 
all  right  will  not  avoid  a  forfeiture  wheu  other  insurance  is  procured 
without  the  required  consent.— C?«ai-cr  vs.  Traders'  Ins,  Co.,  744. 
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14.  Patment  ofPbemiumto  Bbokeb — Authomttof — Cebtipicatb.— Block,  in 
New  York,  applied  to  Heller,  an  insarauce  l»roker,  to  place  insurance  on 
his  stock  and  fixtures.  Heller  passed  tbe  application  over  to  Anderson, 
another  broker,  who  in  tnm  sent  it  to  Harrisburg,  to  one  Huntzinger, 
tbe  general  a^ent  of  a  Philadelphia  insurance  company.  Huntzinger 
placed  the  risk  with  his  company,  who  sent  him  a  policy  in  Block^s  name. 
This  policy  contsiined  conditions  to  the  eifect  that  the  premiums  must  be 
paid  at  the  office  of  the  company  in  Philadelphia,  or  to  an  agent  expressly 
authorized  in  writing  to  receive  them;-  also  that  in  case  of  loss  there 
must  be  furnished  a  certificate  under  the  hand  and  seal  of  the  chief  of 
the  fire-department,  stating  that  the  assured  had  honestly  sustained  the 
loss;  and  finally,  (hat  the  policy  would  not  be  valid  "  until  counter- 
signed by  Huntzinger  at  Harrisburg."  Huntzinger  countersigned  the 
policy  and  forwarded  it  to  Anderson,  who  gave  it  ta  Heller  for  Block. 
On  January  14,  1881,  Heller  paid  the  premium,  which  he  had  previously 
received  from  Block,  to  Anderson.  That  night  the  insured  property  was 
damaged  by  fire.  On  January  25,  1881,  Anderson  forwarded  the  premium, 
with  others,  to  Huntzinger,  in  the  regular  course  of  business  between 
them.  The  latter  refu>*ed  to  receive  it,  and  the  company  declined  to  pay 
the  loss.  In  a  suit  by  Block  on  his  policy,  held^  that  he  was  entitled  to 
recover.  Huntzinger  was  the  duly  accredited  agent  of  the  company  and 
did  not  exceed  his  authority  in  countersigning  and  forwarding  the  policy. 
He  was  also  Anderson's  principal.  The  company  knew  tbe  risk  was  in 
New  York  and  that  Huntzinger  must  place  it  through  an  agent  in  that 
city.  It  was  not  error,  therefore,  for  the  court  to  refuse  to  charge  that 
the  company  was  not  liable  unless  the  premium  was  paid  in  Philaueipuia 
or  to  an  agent  authorized  in  writing  to  receive  it ;  but  to  leave  it  to  the 
jury,  whether  the  course  of  dealing  by  the  company  did  not  justify  the 
belief  that  Anderson  was  duly  authorized  to  receive  the  premium. 

Block  did  not  furnish  the  certificate  from  the  chief  of  the  fire-depirtment,  \ 
because  that  officer  refused  to  become  a  party  to  adjustments.    Held^  that 
this  was  immat>^rial,  and  that  the  company  had  no  right  to  reqaiie  buc'u 
'    a  certificate.     Mutual  Fire  Ins.  Co  va.  Block,  649. 

16.  Of  Company  ob  Insubed. — An  insurance  agent  cannot  be  considered  as  the 
agent  of  the  insured  in  any  matter  connected  with  the  issuing  of  the 
policy.     Commerci€U  Fire  Ins.  Co,  vs.  Allen,  641. 

16.  AuTHOBETY  OF — SuFFiCJjfNOT  OF  Pboofb— OF  COMPANY  OB  Insttbed. — The  ad- 
juster informed  insured  that  proofs  of  loss  must  be  forwarded  to  the  com- 
pany's office,  that  the  authorized  local  agent  who  countersigned  the  policy 
would  not  receive  them. 

Held,  That  in  the  absence  of  any  policy-requirement  to  that  effect,  a  tender 
of  the  proofs  to  the  local  agent  of  a  company  of  another  State  was  suf- 
ficient. 

Held,  That  where  on  the  trial  no  questions  regarding  the  character  of  the 
proofs  were  put  to  the  {kssured  by  the  company,  and  it  did  not  appear 
that  the  local  agent  objected  to  their  sufficiency,  they  will  be  held  suf- 
ficent  on  demurrer. 

«A  policy-provision  that  any  other  person  than  the  assured  procuring  the  in- 
surance shall  be  deemed  the  agent  of  the  insured,  will  not  make  such 
local  agent  the  agent  of  the  insured.  North  British  d;  Mercantile  Ins.  Co. 
vs.  Crutchfidd,  178. 

LiABTUTY  FOB  Nbouoence.— An  agent  of  an  insurance  company  who  for  six 
days  fails  to  notify  the  assured  that  his  company  refuses  to  take  a  risk, 
does  not  use  due  diligence,  and  is  liable  to  said  comx)any  for  a  loss  occa- 
sioned thereby.     Phoenix  Ins.  Co.  vs.  Frissell,  75. 

bee  Action  2 ;  Application  8,  12 ;  Bboker  ;  Contbact  2,  3,  4 ;  Evibence  1 ;  Fob- 
EiON  Company  4  ;  Forfeitube  ;  Notice  ;  Other  Insubance  1,  3,  4  ;  Pleadino 
2  ;  Premium  4  ;  Pbemium  Note  3 ;  Pboof  of  Loss  12 ;  Renewal  1,  2 ;  Risk  1  ; 
Subbogation  ;  Taxation  2 ;  Title  12 ;  Usuby  ;  Vacant  4. 
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ALIENATION. 

1.  Tax  Title  not  a  SaiiB.— A  conveyance  of  the  premises  by  the  wife  of  the  in- 

sured ^in  which  he  joined)  to  a  third  person,  who  simnltaneoosly  con- 
veyed the  same  to  the  insured,  the  purpose  being  to  vest  in  him  a  tax- 
title  to  the  premises  which  had  been  purchased  by  the  wife,  is  not  such  a 
**  sale  **  as  will  avoid  the  policy.    Kyte  va.  Commercial  Union  A$a^e  Co.,  330- 

2.  Tbansfebof  Possession  Under  Contbact  of  Sale. — After  the  issue  of  the  pol- 

icy, the  insnfed  entered  into  a  written  contract  with  L.,  by  which  the  latter 
agreed  to  pay  $400  for  the  property,  |50  being  paid  down  and  the  balance 
to  be  in  six  pa3rmeuts.  The  contract  provided  that  if  L.  should  promptly 
make  all  the  payments,  the  insured  and  the  insurer  should  execute  a  deed, 
but  that  time  was  of  the  essence  of  the  contract,  and  any  failure  in  pay- 
ment should  avoid  it,  and  any  payments  made  be  forfeited.  L.  entered 
into  possession  under  the  agreement,  and  the  property  was  burned  before 
the  first  deferred  payme\;ic  became  due.  The  policy  provided  that  it 
should  be  void  in  case  the  property  should  be  sold  or  conveyed  without 
consent. 
Heldf  That  there  had  been  a  sale  which  worked  a  forfeiture.  Damdwn  vs. 
Hawkey e  Ins,  Co.,  540. 

See  Assignment  3 ;  Lessee  ;  Otheb  Insubance  5 ;  Mobtoaqe  ;  Pabtneb  ;  Titlb. 

ALTEKATION.    See  Rise. 

APPLICATION. 

1.  Delay  in  Acceptance  does  not  make  Contbact.— Where  an  application  for 

life  insurance,  and  the  policy  issued  thereon,  both  provided  that  the  pol- 
icy should  not  be  in  force  until  ''signed  by  the  officers  of  the  association, 
and  delivered  to  the  applicant,"  and  the  policy  was  made  out  after  the 
applicant's  death,  and,  m  ignorance  thereof,  delivered  at  the  place  where 
he  hail  resided,  held,  that  it  was  void. 
In  such  cases  unreasonable  delay  in  acting  upon  the  application  does  not  operate 
to  bind  the  company  to  whom  the  application  is  made,  as  insurer.  Mis- 
eelhorn  V8,  Mut  Bes&rve  Fund  Life  Aas'n,  G94, 

2.  EviDENOB  OF  Knowtjedoe  OF  CONTENTS. — lu  the  abscuce  of  fraud  or  mistake 

a  party  will  not  be  heard  to  say  that  he  was  ignorant  of  the  contents  of  a 
contract  signed  by  him,  and  where  an  application  is  part  of  the  policy, 
evidence  is  inadmissible  to  prove  that  questions  answered  in  it  were  not 
at>ked  the  applicant  who  appended  his  signature.  Cuthertson  v$,  X.  C, 
Home  Ins.  Co.,  465. 

3.  Omission  fbom  Answer  not  Fbaudulent  Wahtsb  of  Fobfeitubb— Vabiance. — 

The  application  contained  among  others  the  following  question :  **  Has  any 
application  been  made  to  this  or  any  other  company  for  assurance  on  the 
life  of  the  party  t  If  so,  with  what  result  f  .What  amounts  are  now  as- 
sured on  the  life  of  the  party  and  in  what  companies  f  If  already  insured 
in  this  company,  state  the  number  of  policy  f"  The  answer  was,  "  $10,000, 
Equitable  Life  Assurance  Society. ''  Tne  insured  had  applied  for  Insurance  • 
elHe where  and  had  been  refused. 

^eld.  That  the  failure  to  state' this  fact  was  not  a  fraudulent  suppression  of 
facts  or  misstatement,  even  though  intentional.  The  response  was  an 
answer  to  only  one  of  the  four  questions  and  the  company  should 
have  required  answers  to  the  others  if  it  desired  them. 

The  applKoation  provided  that  if  the  insured  so  far  changed  his  subsequent 
habits  as  to  make  the  risk  more  than  ordinarily  hazardous,  the  contract 
should  be  void. 

Held,  That  acceptance  of  a  premium  after  notice  of  such  change  was  a  waiver 
of  forfeiture. 


Digitized  by  LjOOQ IC 

• ^ 


Index  to  Volume  XVL  1001 

The  declaration  stated  the  consideration  to  be  a  certain  sudi  and  the  payment 
of  a  certain  annual  preininm,  while  the  policy  showed  the  representations 
in  the  application  to  be  also  a  part  of  the  consideration. 

Seld^  That  there  was  no  variance.     Pheenix  MuU  lAfe  Jns,  Co,  vs.  Raddin,  914. 

4.  Attachment    to    Policy — Afpidivit    of     Defense.  —  The     Pennsylvania 

act  of  May  11,  1881,  provides  that,  to  constitute  the  application  for 
life  insurance  a  part  of  the  policy,  the  policy  mast  contain  the 
application  as  signed,  or  a  copy  thereof,' or  have  such  copy  attached  to 
it.  Heldj  that  an  afficlavit  of  defense  to  an  action  on  such  k  policy,  which 
set  up  false  answers  in  the  application  as  a  defense,  but  which  failed  to 
set  out  that  the  policy  embraced  such  a  copy  of  the  application,  or  had  it 
attached,  was  fatally  aefective,  and  that  judgment  should  be  entered 
aeainst  the  defendant  as  for  wunt  of  a  sufficient  affidavit  of  defense. 
metropolitan  lAfe  Ins,  Co.  vs.  Jenkins^  974. 

•5.  Issues  in  Case  of  Answers  in— Dbunkbnness— Suicide. — The  issues  involved 
questions  and  answers  in  the  application  as  to  the  general  health  of  the 
applicant,  the  use-  of  alcoholic  stimulants,  and  whether  he  ever  got 
drunk ;  it  was  also  claimed  that  the  insured  committed  suicide  by  the 
use  of  poison,  but  there  was  no  positive  proof. 

Hdd,  That  the  issues  were  questions  of  fiftct,  and  a  finding  in  the  court  below 
was  conclnsive. 

SM,  That  in  such  issues  the  possible  action  of  the  company  in  case  other  an- 
swers had  been  made  in  tne  application  is  not  admissible.  N,  W,  Benev- 
olent cf-  Aid  As8*n  vs.  HaU,^i06. 

^  Leoaij  Effect  of— Wabbantt  ob  Repbesentation  in  Case  of  Fbaud. — ^The 
plaintiff,  by  setting  up  the  application,  makes  the  legal  effect  the  same  as 
if  every  fi&ct  therein  stated  had  been  expressly  averred. 

'Where  the  application  is  a  part  of  the  policy  and  a  warranty,  its  statements 
will  be  (teemed  material,  and  if  false,  even  though  harmless,  or  innocently 
BO,  no  recovery  can  be  hail  as  a  general  rule,  but  in  certain  exceptional 
cases  such  statements  may  be  merely  representations. 

Where  the  policy  provides  that  the  statements  in  the  application  are  warran- 
ties, and  immediately  after  that  if  the  policy  has  been  obtained  through 
fraod,  misrepresentation,  or  concealment  it  shall  be  void,  the  two  must  be 
construed  together,  and  statements  in  the  application  not  fraudulent  are 
representations,  and  any  defense  founded  on  fraud  must  be  set  up  and 
proved. 

Hatters  which  appear  only  in  the  application,  whether  warranties  or  represen- 
tations, can  only  be  availed  of  as  a  defense  by  proving  their  falsity  or 
breach.  But  the  plaintiff  must  aver  and  prove,  or  offer  to  prove,  perform- 
ance of  the  agreement.     Continental  Life  Ins.  Co.  vs.  Bodgers,  417. 

7.  Truth  of  Answeb  in.— Where  the  absolute  truth  of  an  answer  in  the  appli- 
cation is  not  warranted,  the  answer  must  be  according  to  reasonable  be- 
lief and  not  misrepresent  or  suppress  known  facts.  Seinm  vs.  Supreme 
Lodge,  69a 

5,  When  Answebs  abe  Fhiled  in  by  Agent— Medical  Attendance— Vabiancb— 

EviDENGE  OF  HEALTH. — Evideuco  that  the  agent,  having  verbally  received 
answers  from  the  insured  to  questions  in  the  application,  had  after  se- 
curing her  signature  in  blank,  afterwards  on  his  own  motion  gone  away 
and  filled  out  the  application,  did  not  ju.stify  an  instruction  from  the 
court  that  the  answers  could  not  be  considered  those  of  the  insureU. 
The  question  was  for  the  jury  whether  the  answers  as  written  did  not 
agree  with  those  verbally  communicated. 
An  in.strnction  regarding  an  answer  as  to  la^t  medical  attendance,  that  the 
jury  were  not  to  consider  any  merely  sot-ial  call  of  a  physician,  but  an  at- 
tendance for  sickness,  was  error  in  the  absence  of  evidence  of  such  call. 
They  should  have  been  instructed  that  the  attendance  must  have  been  for 
some  aibnent  uf  iinportnnce,  not  for  some  trivial  matter. 
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Where  a  subsaqnent  application  was  made  for  a  second  policy,  the  inatuer 
was  not  bound  to  take  note  of  the  variance  of  the  answers  m»de  in  the  first 
application  and  are  not  precluded  from  setting  up  false  answers  in  the 
second. 

Some  disease  of  a  serious  nature  must  be  found  in  order  to  find  the  answer  o^ 
"  good  health  "  untrue. 

Where  the  application  stated  th%t  insured  had  been  treated  by  Dr.  H.,  it  wa» 
error  to  exclude  the  evidence  of  Dr.  H.  as  to  the  fact.  Brown  v».  MetropoL- 
itoit  Life  Ins.  Co.,  446. 

9.  Effect  of  a  Revivai,  upon  Statements  in. — When  a  life  insurance  policy 

has  become  forfeited  by  non-payment  of  premiums,  and  a  ''revival  appli- 
cation is  made,  asking  that  the  policy  be  revived,  and  containing  repre- 
seniatitms  as  to  the  insured  during  the  period  between  the  issuing  of  the 
policy  and  the  date  of  the  revival  aitplication,  and  a  warranty  that  such 
representations  (as  well  as  the  representations  of  the  original  application) 
are  true,  and  thatjotherwise  the  insurance  will  be  void,  and  containing 
also  an  agreement^that  the  liability  of  the  insurer  is  not  to  exist  until  the 
revival  is  assented  to,  and  when  the  insurer  afterwards  assents  by  a 
written  approval  of  the  revival  application,  h^ld  (1)  that,  npon  such  as- 
sent, the  original  contract,  with  ful  its  terms,  became  re-instated,  and 
there  were  also  incorporated  into  the  contract,  which  then  arose,  the 
new  terms  expressed  m  the  revival  application,  and  thereby  the  repre- 
sentations therein  contained  became  part  of  the  contract,  and  that  the 
truth  of  each  was  warranted  ;  (2  >  that  a  statement  in  the  revival  applica- 
tion, that  insured'hadnot,  during  the  period  covered  thereby,  been  ''sick 
or  afflicted  with  disease,"  was  not  necessarily  to  be  inferred  to  be  false 
from  the  fact  that  insured  had  a  "  cold,"  (3)  but  a  statement  that  insured 
had  not  "  consulted  or  been  pres'^ribed  for  by  a  physician  "  was  shown 
false  by  proof  of  such  a  prescription,  although  it  appeared  to  have  been 
given  for  a  "cold,"  and  the  nature  of  the  prescription  did  not  appear. 
Metropolitan  Life  Lis.  Co.  v$.  McTague,  655. 

10.  DiSGBEPANCT   AS   TO  AOE  IN  CASE  OF  BENEVOLENT  ASSOCIATION.  — EsTOPPEL. — 

A  benevolent  society  answered  in  defense  that  its  by-laws,  which  were 
known  to  the  applicant,  prohibited  the  insurance  of  persons  under  theatre 
of  eighteeu  years  and  that  the  applicant  fraudulently  misrepresented  hia 
see  as  eighteen.  To  this  it  was  replied  that  his  age  was  truly  .stAt^d  to 
the  agent  as  seventeen  years  and  ten  months  and  the  latter  informed  hizn 
that  two  months  would  make  no  difference. 

Heldf  That  the  reply  was  good  on  demurrer. 

Held,  That  a  copy  of  the  by-laws  should  be  set  out*  in  the  answer. 

Held,  That  where  the  proofs  of  death  showed  the  discrepancy,  and  the  society 
failed  for  eighteen  months  to  offer  to  rescind  the  contract  or  return  the 
premiums,  until  suit  was  brought,  it  will  be  estopped  from  setting  up  the 
discrepancy  in  defense.     Gray  vs.  Nat,  Ben.  A9»^n,  705. 

11.  Question  to  Medical  Exasitneb  as  to  Dbinkino.— Where  the  issue  was 
whether  the  statemeuts  of  insured  in  the  application  regarding  the  drink- 
ing of  liquor  were  true,  questions  to  the  medical  examiner  whether  the 
application  would  have  been  favorably  passed  on  if  the  answers  had  been 
different,  were  properly  objected  to.  N.  JV.  Benev.  Mitt.  Aid,  Jw'n  V9^ 
Hall,  216. 

12.  Rbsponsibilitt  of  Agent  fob  Misdescbiption.— The  insured  signed  an  ap- 
plication which  was  blank  as  to  the  location  of  the  property,  and  the 
location  was  afterwards,  as  alleged,  incorrectly  filled  in  by  the  agents 
The  policy  corresponded  with  the  application,  and  the  mistake  was  not 
discovered  until  after  the  loss. 

Held,  That  insured  wa**  entitled  to  aver  the  alleged  misdescription  in  his 
complaint  and  to  prove  without  asking  a  reformation.  The  act  being' 
that  of  the  agent,  the  company  was  estopped  from  setting  np  the  misdes- 
cription as  a  defense.     Pha^nix  Ins.  Co.  vs.  Allen,  293. 
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1 3.  Statkments  as  to  BrsiNsss.  — Bbxach  of  Wabbantt.  — The  applicatiou ,  which 
was  a  warranty,  contained  the  foUowing'qnestions  and  answers:  ''  A.  For 
the  party  whose  life  is  propo8e<l  to  be  insured,  state  tbe  business  care- 
fully specified,"  Ans.  ^' Real  estate  and  grain  dealer."  "B.  Is  this 
business  his  own  or  does  he  work  for  otber  persons,  and  in  what  capacity  f " 
Ans.  '^  His  own."  *'  C.  In  what  occupation  has  he  been  eusaged  during 
the  last  ten  years  f"  Ans.  *' Real  estate  and  grain  dealer."  ^'D.  Is  he 
now,  or  has  he  been  engaged  in  or  connected  with  the  manufacture  or  sale 
of  any  beer,  wine,  or  other  intoxicating  liquors  t"  Ans.  "  No."  The  evi- 
dence was  undispnt«d  that  the  applicant  had  previondy  been  engaged  in 
the  business  of  keeping  a  hotel  at.  Binghaniton  from  May,  lb74,  until 
March,  1877,  and  that  during  that  period  he  regularly  and  systematically 
sold  wines  and  liquors  in  bottles  oi  Turious  sizes,  bearing  the  name  of  his 
hotel  blown  into  the  glass,  to  such  of  his  guests  as  desired  them.  He 
kept  a  wine  or  liqnor  room  in  which  was  stored  a  large  supply  oi  wines 
and  liquors,  and  each  year  while  so  engaged  he  applied,  paid  for,  and  re- 
ceived from  the  representatives  of  both  the  State  and  national  governments 
licenses  and  permits  authorizing  him  to  carry  on  the  business  of  selling 
beer,  wine,  and  liquors  at  retail,  to  be  drank  upon  his  premises.  It  also 
appeared  that  he  kept  no  bar  and  did  not  sell  to  persons  who  were  not 
his  guests.  Held^  Tliat  these  facts  constituted  a  breach  of  warranty  as  a 
question  of  law,  and  it  was  error  to  submit  the  question  to  a  jury  as  one 
of  fact. 

There  was  no  evidence  that  insured  had  over  been  engaged  in  real-estate  or 
grain  business,  beyond  a  temporary  speculation  in. grain  and  building 
upon  some  property  belonging  to  his  wife;  the  history  of  his  life  as 
related  by  himself,  showed  that  his  only  occnpatiou  had  been  that  of  a 
hotel-keeper. 

HMj  That  the  statements  regarding  his  business  were  false  and  a  breach  of 
warranty,  and  should  have  been  so  ruled  as  a  question  of  law.  Dwight  vs, 
Germania  Life  Ins.  Co.^  26. 

See  Benevolent  Society. 

APPORTIONMENT.     See  Title  7. 

ARBITRATION. 

1.  Not  a  Waives  of  Forfeituiie. — In  an  action  to  recover  on  a  fire  insurance 

policy,  tbe  fact  that  the  company's  agent  goes  to  the  scene  of  the  tire, 
and  makes  inquiries,  and  requests  an  arbitration,  which  is  expressly  pro- 
vided for  in  the  policy  by  a  provision  that,  the  policy-holder  shall  pay 
half,  and  that  the  same  shall  not  work  a  waiver  of  any  of  the  insurance 
company's  conditions  in  the  policy,  does  not  constitute  a  waiver  by  the 
company  of  any  right  of  forfeiture.    BriggB  V8.  Fireman* s  Fund  Ivs.  Co  ,  471. 

2.  A  Waiver  of  Proofs— Defective  Complaint.— Where  the  company  joins  in  an 

arbitration  and  sets  up  the  award  as  a  defense,  it  thereby  waives  the  pol- 
icy-provisions regarding  proofs  of  loss,  even  though  the  policy  stipulates 
that  no  provision  therein  shall  be  waived  except  by  written  indorsement. 

The  policy  provided  that  no  suit  should  be  sustainable  until  after  an  award 
had  been  obtained. 

Heldj  That  a  complaint  which  neither  alleges  an  award  nor  an  excuse  for  not 
obtaining  it,  is  fatally  defective.     Carroll  vs,  Oirard  F.  Ins.  Co. ,  764. 

3.  When  it  Does  not  Bar  a  Suit. — When  the  parties  to  an  executory  contract 

agree  that  all  questions  of  difference  or  dispute  which  may  arise  between 
them  in  reference  thereto,  or  that  the  amount  of  any  claim  arising  there- 
from shall  be  first  submitted  to  the  arbitrament  of  a  single  individual  or 
tribunal  named,  they  are  bound  by  their  contract,  and  cannot  seek 
redress  elsewhere,  until  the  arbiter  agreed  upon  has  been  discharged, 
either  by  the  rendition  of  an  award  or  otherwise.  But,  where  the  con- 
tract does  not  provide  for  submitting  matters  in  dispute  to  any  particn- 
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lar  person  or  tribunal  named^  but  to  one  or  more  persons  to  be  rantoally 
chosen  by  the  parties,  it  is  revocable  by  either  party,  and  such  a  pro- 
vision is  not  adequate  to  oust  the  Jurisdiction  of  the  courts  havinfi^  cog^- 
nizance  of  the  subject-matter  of  the  dispute.  Nor  is  the  applicability  of 
this  principle  disturbed  by  a  pmvision  in  the  contract  that  no  suit  should 
be  brought  until  after  the  award  of  the  arbitrators  shall  have  been  filed. 
Commercial  Union  Ins.  Co,  vs,  Hocking,  567. 

4.  Powers  of. — Where  the  power  of  arbitrators  is  restricted  t«  a  finding  ns  to 

the  amount  of  loss,  and  not  extended  to  the  validity  of  the  contract  or 
other  questions,  a  finding  of  the  court  below  which  seems  from  the  record 
that  the  submission  to  arbitration  was  a  waiver  of  all  other  questions  in 
controversy,  is  sufficient  ground  for  a  new  trial.  HasUnger  vs.  Long  Island 
Ins.  Co.,  69. 

5.  No  Bab  to  Surr. — ^A  policy-pro visiou  that  no  action  shall  be  maintained 

until  the  matter  in  dispute  has  been  submitted  to  arbitration  at  the 
request  of  either  party,  where  no  request  for  arbitration  had  been  made, 
will  not  bar  a  suit.  Such  suit  is  a  revocation  of  the  agreement  as  to  arbi- 
tration which  was  revocable  at  common  law.  Nurney  vs.  Fireman's  F^nd 
Ins.  Co.,  223. 

See  Valuation  3. 
ARSON. 

Quantum  or  Evidence.— Where  arson  is  set  up  as  a  defense  in  a  civil  suit  on 
an  insurance  policy,  it  is  not  necessary,  as  in  case  of  a  criminal  charee, 
that  the  evidence  must  exclude  all  reasonable  doubt.  The  rights  of  tne 
parties  in  a  civil  action  are  to  be  determined  by  the  preponderance  of 
evidence.     Continental  Ins.  Co.  vs.  Jachnichen,  491. 

ASSESSMENT. 

1.  Of  Depostt  Notes  of  Insolvent  Mutual  Co. — The  So.  Mut.  Ins.  Co.   con- 

veyed to  C.  &  McG.  all  its  assets  in  trust  for  its  creditors,  and  the 
trustees  brought  suit  against  the  company  and  its  mutual  policy-holders, 
asking  that  assessments  be  made  upon  the  '^deposit-notes''  of  the  policy- 
holders to  pay  the  creditors ;  the  several  claims  against  the  numerous 
defendants  were  less  than  1500,  but  the  aggregate  of  the  claims  of  the 
plaintitt's  exceeded  that  sum.     Held : — 

The  aggregate  of  all  the  claims  is  the  plaintiffs'  demand  against  all  the 
defendants;  it  is  the  matter  in  controversy,  and  this  court  has  jurisdic- 
tion upon  appeal  by  the  plaintifis. 

The  trustees  represent  the  insured  creditors,  whose  debts  exceed  the  Juriadio- 
tional  sum,  and  upon  this  ground  also  the  court  has  Jurisdiction. 

Policy-holders  in  the  So.  Mut.  Ins.  Co.,  in  pursuance  of  its  charter,  gave  pre- 
mium or  deposit  notes  conditioned  to  be  paid  at  such  time  or  times,  and 
in  such  sum  or  sums,  as  the  directors  may  require  to  pay  the  expenses 
and  losses  of  the  company ;"  the  company  suspended  business  and  con- 
veyed its  assets  to  trustees  for  benefit  of  its  creditors ;  in  suit  bv  the 
trustees  to  assess  the  deposit-notes  of  the  policy-holders  whose  policies 
had  not  expired  at  the  date  of  snspeusion,  to  pay  creditors. 

Held,  The  deposit-notes  are  liable  to  be  assessed  for  all  loss  incurred  before 
the  expiration  of  the  policies,  and  the  assessments  may  be  made  afier  the 
expiration  of  the  policies.  Cabell  <f*  McGuire  vs.  SoutJh^rn  Mutual  Lts. 
Co.,  134. 

2.  LlABELTTY  OF    BENEVOLENT    SoCIETT    IN    CaSE    OF    FaILUBB   TO    MaXE. — Where 

a  policy  contains  an  undertaking  on  the  part  of  the  insurance  company  to 
pay  the  beneficiary  therein  named  $2,00)  upon  the  death  of  the  insured, 
and  not  to  exceed  75  per  cent  of  the  assessments  collected,  the  beneficiary 
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may  recover  on  said  policy  i^ithout  proving  demand  on  the  company  to 
make  aasessments,  or  showing  that  assessments  have  been  made,  or,  if 
made,  the  amount  collected  thereon.  Kansas  Protective  Union  vs,  Whitty  853. 

See  Benicvolent  Society  3,  7,  15 ;  Mutual  Company  3 ;  Pbejuum-notb  2. 

ASSIGNMENT. 

1.  TrruE  IN  Case  or  Insolvency. —Suit  was  brought  by  assignees  under  a  gen- 

eral assignment  for  benefit  of  creditors  after  a  loss,  and  the  policy  was 
also  assigned  by  an  indorsement  of  insured  with  consent  of  agent.  The 
policy  was  made  part  of  the  exhibit. 
ffeld,  That  where  the  answer  virtnally  concedes  the  assi^iment,  though  ad- 
mitting nothing  as  to  its  terms,  the  title  of  assignee  is  sufficiently  made 
out.    Letvia  vs.  Knoxville  F.  Ins.  Co.j  586. 

2.  Q]^  Benefit  Cebthtcate.— While  life  insurance  policies  are  not  ordiiiariJy 

assignable  like  a  promissory  note,  if  a  benefit-certificate  assignable  by  its 
terms  is  assigned  for  land  the  assignee  cannot  claim  to  have  the  assign- 
ment set  aside  and  to  recover  the  land  on  the  ground  that  it  was  not 
assignable.     Jctckson  vs.  Anderson  y  890. 

3.  In  Case  of  Alienation.— A  fire-policy  was  assigned  with  consent  of  the 

company  to  B  and  subsequently  without  notice  to  B  or  the  company  the 
property  was  conveyed  to  C  in  violation  of  the  policy. 
ffeld,  That  the  policy  was  void  as  to  the  assignee  as  well  as  the  original  in- 
sured and  the  case  is  not  affected  by  an  act  permitting  the  assignee  of  a 
non-negotiable  instniment  to  sue  in  his  own  name  subject  to  every  de- 
fense as  if  in  the  hands  of  the  assignor.     Swenson  vs.  Sun  Fire  Office j  858. 

4.  Want  of  Consideration— Wife's  Policy.— A  father  induced  his  children  to 

release  their  interest  in  a  policy  of  iusurauce  which  they  were  entitled  to 
as  heirs  of  their  mother.  Held,  they  could  uot  afterwards  set  up  the  want 
of  consideration  for  the  release,  as  against  a  third  party,  a  creditor  of  the 
father,  to  whom  the  policy  had  been  assigned  ;  but  one  of  the  children 
being  a  married  woman  at  the  time  of  executing  the  release,  it  was  void 
as  to  her. 
Where  a  wife  owned  a  policy  of  insurance,  and  the  husband,  after  her 
death,  joined  In  assigning  the  policy  as  her  administrator,  saying  nothing 
about  his  interest  as  her  distributee,  held,  he  passed  his  entire  interest 
under  1  Acts  1869-79,  p.  61,  providing  that  a  policy  owned  by  a  married 
woman  inures  to  her  separate  use,  independently  of  her  husband.  Lee  vs. 
Page,  230. 

5.  Of  Claim  not  a  Fraud  as  to  Proofs- Amount  op  Kecovery.— Where  the  only 

statement  of  a  policy-holder  in  making  proofs  of  his  loss,  and  of  the  party 
entitled,  was  as  follows :  '^  Amount  claimed  of  [company,  so  much].  The 
property  insured  belonged  exclusively  to  J.  P.  Lauib  [his  name]  ;"  and  it 
.  IS  shown  that  he  had  previously  transferred  a  portion  of  his  claim-  the 
court  will  not  hold  this  to  be  **a  fraud,  or  attempt  at  fraud,"  or  "false 
swearing,"  to,  or  in  i-elation  to,  the  i)roof8  of  loss,  such  as,  by  a  condition 
of  the  policy,  will  render  it  void. 
A  voluntary  assignment  of  a  portion  of  his  claim  against  an  insurance  com- 

Sany  by  the  assured,  which  has  been  accepted  by  the  assignee,  does  not 
isentitle  the  assured  to  his  claim,  but  he  is  entitled,  uotwithstauding 
such  assignment,  to  recover  the  lull  amount  of  the  loss.  Lamb  vs.  Council 
Bluffs  Ins.  Co.,  123. 

6.  When  Valid  without  Insurable  Interest. — The  insured  assigued  a  i)olicy 

on  his  life  to  a  creditor  not  merely  as  security,  but  absolutely  in  full  pay- 
ment of  the  debt.  The  assignee  nguin  assigned  it  to  a  savings  institu- 
tion as  heeurity  for  a  debt.  H.  subsequently  purchased  the  debt  and  suc- 
ceeded to  all  the  rights  of  the  institution.    lu  a  contest  between  the  orig- 
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inal  assignee  and  H.  on  the  grounds  that  the  latter  had  no  interest  in  the 
insured  and  therefore  uo  right  to  the  proceeds ; 
Hdd,  That  H.  was  entitled  to  the  f ands.     Connecticut  Mutual  Life  Im.  Co,  r«« 
Fisher,  595. 

7.  Right  of  Action. — The  policy  had  been  assigned  by  G.  to  R.  as  collatenil 

security  for  a  debt. 
Sddj  That  suit  might  be  in  the  name  of  K.,  or  of  G.  for  the  use  of  K.    Xcw 
Orleans  Inn.  Co.  vs.  Gordon,  496. 

8.  When  Vamd  Without  Insuba^ble  Intebrst.  —The  holder  of  a  policy  of  insor- 

nnce  on  his  own  life,  valid  in  its  inception,  may  assign  or  dispose  of  the 
same  as  he  may  of  any  other  chose  in  action,  if  there  is  nothing  in  the 
terms  of  the  policy  to  prevent. 
The  assignee  or  purchaser  of  such  policy,  transferred  according  to  its  terms, 
is  entitled  to  the  proceeds  of  the  same,  notwithstanding  he  may  have  no 
insurable  interest  in  the  life  insured.     Murphy  vs.  Red,  481. 

See  Insubable  Interest  4,  9 ;  Intoxication  ;  Sttbbooation  ;  Tmjc. 

ATTACHMENTS.    See  Benevolent  SociBrY  7. 

BAILEE. 

1,  CoNTBiBUTiON  IN  Case  OP  GooDs  ON  Stobaoe.— The  policy  limited  its  liabil- 

ity to  loss  affecting  the  interest  of  the  insured  and  provided  that  goods 
on  storage  mnst  be  separately  and  specifically  insured.  The  policy  was 
on  merchandise  their  own,  or  held  by  them  in  trust  or  on  consignment^ 
or  sold  but  not  delivered,  and  insured  against  all  loss  *  *  not  exceed- 
ing the  interest  of  insured.  Goods  on  storage  by  the  insured  warehouse- 
men were  separately  and  specitieally  insured  by  other  insurance  obtained 
by  the  depositors. 
Hdd,  That  the  policy  was  not  liable  for  goods  on  storage  in  which  the  in- 
sured had  no  interest,  and  there  could  be  no  contribution  with  the  in- 
surers of  such  goods.     HoTiie  Ins,  Co.  vs,  Gioathmry,  338. 

2.  Insubable  Intebest— OoNTBiBpTioN.->The  policy  insured   the   M.    Trans- 

portation Co.  for  account  of  whom  it  may  concern,  on  merchan- 
dise its  own  or  in  its  charge  or  custod;^  |as  carriers,  and  for 
the  amount  of  earned  freight  and  charges  if  any ;  loss  payable  to 
the  treasurer  for  account  of  whom  it  may  concern,  froperty  was  burned 
while  stored  in  charge  of  the  company,  the  owners  of  which  held  floating 
policies  covering  it  while  in  transport.  Under  the  bill  of  lading  the 
company  was  exempt  from  liability  for  loss  by  fire. 

Held,  That  the  company  as  bailee,  though  without  pecuniary  interest,  might 
insure  for  the  owners,  and  where  such  appears  to  be  the  motive,  the  insur- 
ance will  inure  to  the  benefit  of  the  owners. 

Hdd,  That  where  such  insurance  contemplates  contribution  from  other  insur* 
ers,  a  court  will  construe  the  contracts  of  such  other  insurers,  though  not 
parties  to  the  action,  to  determine  the  contributive  liability  of  the  policy 
in  dispute.    Fire  Ins,  Ass^n  vs.  Merch.  4"  Miners^  Trans,  Co.,  618. 

BENEFICIARY.     See  Benevolent  Society  ;  Tttlb  13. 

BENEVOLENT  SOCIETY. 

1.  Rights  of  Beneficiabt.— In  case  of  benefit  societies  the  original  beneficia- 
ries named  in  the  certificate  may  be  changed  with  the  consent  of  the  in- 
sured and  the  society  in  Indiana.  The  beneficiary  acquires  no  vested 
rights  until  the  death  of  the  member.  In  this  respect  such  an  associa- 
tion differs  from  an  ordinary  life  company.  The  consent  of  the  benefici- 
ary is  not  necessary  to  such  a  change.  Masonic  Mut  Ben,  Ass^n  vs,  Bnrk- 
hnrt,  297. 
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2*  TiTiiE  TO  FuND^CoNSTBUcnoN  OF  Chabteb. — A  became  a  member  of  a  co- 
operative insurauce  company,  incorporated  under  St.  1877,  c.  204,  which 
provided  that  euth  corporations  might,  for  the  purpose  of  assisting  the 
widows,  orphans,  or  other  dependents  of  deceased  members,  provide  "  for 
the  payment  by  each  member  of  a  fixed  sum,  to  be  held  by  such  associa- 
tion until  the  death  of  a  member  occurs,  then  to  be  forthwith  ])aid  to  the 
person  or  persons  entitled  thereto." .  A  named  as  his  beneficiary  in  his 
application  for  membership  his  wife,  to  whom  the  sum  named  in  the 
certificate  issued  to  him  was  payable,  '*  subject  to  such  further  disposal 
among  the  dependents  of  said  A  as  he  might  thereafter  direct,  in  compli- 
ance with  the  laws  of  said  corporation."  A's  wife  died  before  the  death 
of  A. 
'  HMf  That  A  could  not  by  will  dispose  of  this  money  to  B,  to  whom  he  was 
engaged  to  be  married,  and  that  such  bequest  was  void  and  of  no  effect. 

Heldy  That  the  fact  that  B  was  engaged  to  be  married  to  A  imposed  no  obli- 
gfrtiou  upon  A  except  t »  carry  out  his  contract  with  B,  and  did  not,  in 
any  sense,  by  itself,  make  her  dependent  upon  him,  and  that  she  did  not 
come  within  the  class  of  persons  which,  if  able,  he  was  bound  by 
law  to  support. 

Where  the  by-laws  of  a  co-operative  insurance  company  provided  that,  in  the 
event  of  the  death  of  all  the  beneficiaries  selected  .by  a  member,  before 
his  decease,  if  no  other  further  disposition  thereof  be  made,  the  benefit 
shall  be  paid  to  the  dependent  heirs  of  the  deceased  member,  and  the 
member  dispose  of  the  benefit,  such  disposition  being  rendered  npU  and 
void  by  the  statute.  Md,  that  the  mother  of  the  member,  his  sole  heir  at 
law,  and  dependent  upon  him,  was  entitled  to  receive  said  benefit. 

A  was  a  member  of  a  co-operative  insurance  company,  and  by  the  terms  of 
the  certificate  issued  to  A  the  sum  of  ^,000  was  to  be  paid  to  B,  the  wife 
of  A,  the  person  named  in  his  application,  or  to  such  person  or  persons  as 
he  should  subsequently  direct  by  will,  or  otherwise,  etc.  B  died  before 
A,  and  the  latter  designated  C,  in  his  will,  as  the  beneficiary  under  the 
certificate.  Before  the  death  of  A,  but  after  the  issuing  of  the  certificate, 
the  by-laws  of  the  company  were  amended,  providing  that  the  fund 
should  be  paid  '*  to  the  widow  and  the  children  of  the  deceased,  and,  if 
none,  then  to  the  father,  mother,  sisters,  atid  brothers,  share  and  share 
alike,  or  he  may  name  a  party  at  the  time  he  becomes  a  member,  to 
whom  the  money  shall  be  paid  at  his  death,"  etc.  St.  1882.  c.  r.)2,  §  2, 
added  to  the  class,  after  the^word  "orphans,"  the  words  "or  other  rela- 
tives of  deceased  members."  The  by-laws  creating  the  new  class  of  bbu- 
eficiaries  were  not  enacted  after  the  statute  of  1882  tobk  efi'ect. 

Hddf  That  C  was  not  entitled  to  the  benefit-fund  ;  and  that  a  sister  of  A, 
with  whom  he  resided,  was  not  entitled  to  the  fund  unless  she  was  de- 
pendent upon  him  for  support.     Supreme  Council  V8,  Perry,  280. 

Z.  NoN-PATMSirr  or  Assbssmbnts  —  Rb-instatehbnt — Allotment  of  Funds — 
lUcoBDS  AS  Evidence. — Suspension  or  non-payment  of  assessments  defeats 
the  good  standing  of  the  member  of 'a  benevolent  society,  and  insanity  or 
tender  to  an  unauthorized  party  will  not  excuse  non-payment. 

Conditions  of  the  constitution  as  to  re-instatement  must  be  complied  with, 
and  the  decisions  of  a  tribunal  provided  by  the  constitution  and  by-laws 
as  to  re-instatement  is  binding. 

Where  a  widows  and  orphans'  benefit-fund  and  a  sick  benefit-fund  are  con- 
stituted as  separate,  benefits  attaching  to  the  one  cannot  be  paid  from  the 
other. 

Ldl  order  to  share  in  sick-benefits  the  prescribed  rule  of  reporting  to  the  lodge 
and  securing  its  favorable  action  must  be  followed. 

The  records  of  the  lodge  cannot  be  contradicted  by  parol.    Hawkshaw  vs.  Su- 
preme Lodge,  273. 

4.  DiBTiNouisHSD  FBOM  AN  Insubance  Compant. — A  relief  society,  where  the  ob- 
ject is  the  benefit  not  of  widows  of  deceased  members  or  members  who 
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have  received  a  permanent  disability,  bnt  of  certain  members  themselves^ 
and  the  appointee  of  the  insured,  most  be  deemed  an  insurance  company 
and  not  a  benevolent  society,  within  the  statutes  of  lUinoLs.  Golden  BvU 
V8.  People,  203. 

5.  Effrct  of  By-law  as  to  Beneficiaries. — By-law  of  a  benevolent  association: 

authorized  a  committee  to  determine  whether  a  member  was  entitled  to 
sick-benefits,  and  provided  that  **  they  were  to  be  the  only  and  final  de- 
ciders thereof." 
held,  That  the  by-law  was  reasonable,  and  a  part  of  the  contract  of  insurance 
in  a  mutual  benevolent  or  co-operative  order,  and  the  members  were 
bound  by  its  terms  when  the  committee  act  in  good  taitK  Van  Poucke  v$. 
Netherland  St,  Vincent  DePaul  Soc,  142. 

6.  MiSBEPBESENTATioNs  AS  TO  HEALTH. — A  couditiou  lu  a  Certificate  of  member- 

ship in  a  mutual  aid  association,  that  it  shall  be  null  and  void  if  any  or 
the  statements  or  answers  made  by  the  member  in  his  application  con- 
cerning his  health  are  untrue,  is  waived  if  the  certificate  is  issued  by  the 
association  with  actual  knowledge  of  the  condition  of  the  applicant's 
health. 
A  mutual  aid  association  is  estopped  to  avoid  a  certificate  of  membership  on 
the  ground  of  erroneous  statements  contained  in  the  application,  if,  with 
full  knowledge  of  all  the  facts,  it  has  continued  to  reconuze  the  certifi- 
cate as  a  valid  and  subsisting  contract  by  making  and  receiving  subse- 
quent assessments  upon  it.     Sail  V8.  Ch-anite  State  Mut.  Aid  Ast^n,  395. 

7.  Pbocebdinos  to    £nfobc£   a   JmwHENT.— Where  judgment  has  been  ob- 

tained against  a  benefit-association  fbr  the  amount  of  a  benefit  due  the 
widow  of  a  member  and  execution  is  returned  unsatisfied ; 
Hdd,  That  no  further  proceedings  could  be  taken  at  law  and  an  application 
for  mandamus  to  compel  an  assessment,  which  the  company  claims  to  be  al- 
ready making  in  good  faith,  must  be  denied.  Further  proceedings  for  se- 
questration if  proper  must  be  pursued  in  a  court  of  equity  under  How. 
St.  of  Michigan.     Miner  t'«.  Trustees,  571. 

8.  Change  of  Bknbficsiabt— Disposition  by  WiiiL. — The  certifi'*ate  of  a  benevo- 

lent society  was  payable  to  the  executors  for  the  benefit  of  a  daughter  of 
the  insured.  The  by-laws  provided  that  benefits  were  to  be  payable  to 
dependent  beneficiaries,  and  that  upon  surrender  of  the  certificate  a  new 
one  might  be  issued  payable  to  such  dependent  beneficiaries  as  the  insured 
might  direct. 

Held,  That  the  beneficiary  could  only  be  changed  by  a  surrender  of  the  cer- 
,tificate. 

Where  the  insured  by  will  directed  his  executors  to  pay  his  debts  from  the  bene- 
fit in  a  certain  case  ;  to  invent  the  proceeds  forthe  benefit  of  his  daughter, 
and  in  case  of  her  death  to  divide  them  among  certain  parties. 

Held,  That  the  insured  could  not  dispose  of  the  proceeds  by  will,  the  execu- 
tors could  only  collect  the  money  and  pay  it  over  to  the  guardian  of  the 
daughter.    Holland  vs.  Taylor,  609. 

9.  CoNSTBUCTiON  OF  Chabteb  AS  TO  Benbficiaby.  —The  charter  of  a  benevolent 

society  stated  the  object  "  to  provide  benevolence  and  charity  by  estab- 
lishing a  widows  and  orphans'  fund  *  *  from  which  a  sum  *  *  shall  bo 
paid  to  his  family  or  as  he  may  direct.'' 
Held,  That  the  member  had  absolute  power  to  designate*  the  beneficiary,  who 
need  not  be  a  member  of  his^own  family.     Mitchell  vs.  Grand  Lodge,  604. 

10.  Rights  of  Beneficiabt  in  Casb  of  Changed  Csbtificate. — A  beneficiary 
acquires  no  vested  ri^ht  to  the  benefits  which  are  to  accrue  upon  the 
death  of  a  member  of  a  mutual  benefit  and  charitable  association  until  . 
such  death  occurs,  and  the  member  may  exercise  the  power  of  appoint- 
ment without  the  consent  of  such  beneficiary,  and  without  restriction 
other  than  such  as  may  be  imposed  by  organic  law,  or  the  rules  and  regu- 

'  latiohs  of  the  society. 
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Where  the  original  beneficiary  in  such  case  brings  an  action  npon  a  changed 
certificate,  and  any  proper  regulation  of  the  society  has  been  violated  by 
such  change,  he  must  aver  and  prove  the  same. 

The  general  mie  is  that  the  right  to  change  a  beneficiary  in  a  mntnal  benefit 
society,  by  mutiul  agreement  of  the  iutsociation  and  the  member,  exists 
independently  of  its  constitution  and  by-laws,  and  may  be  exercised 
whenever  it  is  not  limited  directly  or  impliedlv  by  such  constitution  or 
by-laws;  and  the  act  of  March  2,  1877  (Rev.  "^St.  Jnd.  1881,  $  a,&50), 
did  not  change  the  rule,  except  to  prevent  any  future  restrictions  in  the 
constitution  or  by-laws  of  such  society  upon  the  contract  or  the  rights  of 
the  parties  to  change  the  beneficiary.  Manonic  Mutual  Benefit  Society  re, , 
Burkhart,  685. 

11.  Changs  op  Beneficiary — Insubabi^  Interest.— Where  the  articles  of  asso- 
ciation and  by-laws  of  a  benevolent  society  provide  that  the  benefit  is 
payable  to  the* person  designated  by  the  membfr  in  his  ay>plication  or  by 
will,  a  member  may  at  any  time  change  the  designation  of  the  beneficiary 
with  the  consent  of  the  society,  regardless  of  insurable  interest.  Lamont 
vs.  Hotel  Men's  Mnt.  lien.  Ass'n]  696. 

12.  Title  TO  Fund.— By  the  charter  of  a  beneficiary  association,  the  persons 
whom  the  insnred  conld  des  gnate  as  beneficiaries  were  limited  to  his 
widow,  his  orphan  children,  and  other  persons  dependant  npon  him,  and 
the  by-laws  of  the  association  provided  that,  if  the  insured  made  no 
designation,  the  amonnt  should  be  paid  to  his  widow,  or,  if  he  left  no 
widow,  to  a  guardian  or  trnstec  of  his  minor  children.  The  insured,  at 
the  time  of  making  his  designation,  had  a  wife  and  two  daughters,  and 
in  his  application  for  melnbership,  in  nnswcr  to  the  qnestion,  ''  To  whom 
will  you  hava  your  death-loss  paid  f"  answered,  "To  my  heirs,"  and 
in  reply  to  a  request  to  state  the  relatioushi])  of  any  of  the  persons  to 
whom  payable,  answered,  "Wife  or  danghtcrs."  Heh],  that  upon  the 
death  of  the  insure*!,  the  money  was  to  be  paid  to  the  widow.  Addison 
vs.  X.  E.  Com,  Travelers'  J /««'»,  732. 

13.  Title  to  Fund. — The  charter  of  X.  declared  its  purposes  to  be  **  benefiting 
and  aiding  the  widows  and  or]>hans  of  deceased  members  "  A  by-law 
provided  that  the  ben^'fitw  on  th»^  death  t)f  a  member  shonld  be  payable 
**  to  sncli  person  as  the  deceased  may  have  designated  to  receive  the  same 
as  ai)])ears  on  the  books  of  the  lodge  of  whieh  he  is  a  member. ''  A.,  a 
memt.er  of  X.,  designated  his  sister.  B.,  from  whom  he  had  borrowed 
money,  as  the  person  to  whom  the,  benefits  were  to  be  paid.  A.  died, 
leaving  a  widow  and  minor  children.  B.  paid  A. 's  dues  dnring  his  ill- 
ness, up  t^  the  time  of  his  death.  Ueldj  that  B.  was  entitled  to  the  bene- 
fits, to  the  exclnsion  of  A.'s  widow  ;  that,  in  the  absence  of  anv  prohibi- 
tory or  restrictive  language  in  the  charter  denying  to  X.  the  right  to  con- 
tract specially  with  the  member  for  the  ])ayment  of  benefits  to  ])ersons 
other  than  his  widow  or  orphans,  the  designation  of  B.  was  valid,  and 

.  that  such  contract  was  not  void  by  reason  of  necessary  implication  from 
the  language  of  the  charter.     Afaneeley  vs.  KnUjhfs  of  Birmingham,  738. 

14.  Construction  as  to  Payment  of  Dues. — The  practice  or  interpretation  of  its 
rules  by  a  benevolent  association  will  not  alter  the  real  meaning  of  the 
words  nsed  to  express  them  when  not  ambiguous. 

Where  the  constitution  of  such  a  society  provides  that  a  benefit-certificate  is 
not  forfeitable  until  payment  is  six  months  in  aiTears,  the  fact  that  they 
were  customarily  paiil  at  the  beginning  of  a  t.erm  or  before  the  six  months 
expired  will  not  make  themdemandable  or  due  until  the  expiration  of  that 
term.     Wiggin  vs.  Knights  of  Pythias,  754. 

15.  Action  to  Recover  Assessment. — In  an  action  at  law  against  a  mutual 
benefit  association  to  recover  the  amonnt  of  an  assessment  npon  the  mem- 
bers which  the  association  have  reflised  to  make,  held,  on  denmrrer,  that 
the  action  cannot  be  maintained.  In  such  a  case  the  remedy  is  by  a  pro 
ceeding  to  compel  the  association  to  make  the  asseasment.  Banisharger  V9 
Unurn  Mut,  Aid  Ass'n,  792. 

VOL.  xvr.-64. 
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16.  Effect  of  Appeal  in  Case  of  Expulsion. — ^An  expelled  member  of  a  benoTO- 
lent  association,  on  appeal,  was  re-instated,  bftt  died  pending  tbe  appeal. 

EJeldy  That  bis  representative  was  entitled  to  tbe  benefit,  the  appeal  did  not 
abate  by  death.    March  vs.  Supreme  Lodge^  796. 

17.  Attachment  of  Benetit. — ^A  member  of  a  subordinate  council  entitled  to 
a  voice  in  its  representation  in  the  supreme  council  of  a  benevolent 
order  is  a  member  of  that  order,  and  a  benefit  payable  to  the  widow  of 
such  member  cannot  be  attached  by  a  creditor  of  the  widow  as  in  ordinaiy 
life  insurance,  while  in  the  hands  of  the  association.  Saunders  vs.  Bob- 
insofif  ti72. 

See  Accident  2;  Application  10;  Assessment  1;   Assionment  2;  Inbueable 

Intehest  5,  9. 

BROKER. 

Payment  of  Pbemittm  to— Agent  to  Receive  Cancellation. — The  policy  was  pro- 
cured by  a  broker  from  the  agents  of  the  company.  Subsequently  the 
latter  notified  the  broker  that  the  company  "desire  to  cancel  the  pol- 
icy. *  *  The  ."same  will  be  held  binding  until  the  28th  inst.  12  oclock 
noon.  After  that  date  the  company  will  not  be  liable>for  any  loss."  The 
broker  had  acted  for  the.  company  for  two  years  in  procuring  its  insnr- 
ances  which  were  left  to  his  discretion  as  to  companies  and  rates,  he 
apparently  retaining  the  policies.  No  objection  that  he  was  not  authorized 
to  receive  the  notice  was  made  by  the  broker  at  the  time.  < 

ffeldj  That  where  the  broker  was  debited  for  the  premium  in  his  account  with 
the  agent  and  no  cash  had  been  paid,  no  ^tender  of  unearned  premium 
was  necessary. 

Held,  That  under  the  circumstances  the  broker  was  the  authorized  agent  of 
the  insured  to  receive  notice  of  cancellation.  Stone  va,  Franklin  /»«. 
Co,y  660. 

See  Agent  U. 

BUILDING.    See  Constbuction  1 ;  Risk  2. 

BY-LAW.    See  Benevolent  Socistt. 

CANCELLATION. 

1.  What  is  Necessaby  to  Complete. — A  statute  provided  that  within  thirty 

days  prior  to  the  maturity  of  a  note  given  for  the  premium,  the  company 
^ould  serve  a  notice  that  it  was  due,  or  to  become  due,  and  unless  paid 
within  thirty  days  ^^  his  policy  will  be  suspended.  The  company  may 
state  in  said  notice  the  amount  which  will  be  due  *  *  and  also  the 
amount  necessary  to  pay  the  customary  short  rate  *  *  up  to  the  time 
the  policy  is  suspended,  under  the  notice  in  order  to  cancel  the  risk." 

.  JBWcf,  That  the  word  "may"  was  not  merely  permissive,  but  expressive  of  a 
step  that  was  necessary  to  the  exercise  of  the  right  of  suspension.  Unless 
notice  of  the  required  amount  of  short  rates  was  also  given,  the  policy  will 
not  be  suspended. 

Held,  That  application  for  an  extension  of  time  on  the  note  did  not  affect 
the  case.    Boyd  vs.  Cedar  Rapids  Ins,  Co,,  219. 

2.  Tbansfeb  op  Risk  Afteb  a  Loss. — ^N.  had  insured  a  mill  through  B.  in  the  Clin- 

ton Company.  On  August  9th  the  mill  burned  down ;  on  August  10th  N. 
notified  B.  of  the  loss,  who  then  telegraphed  N.  to  come  to  his  ofilce,  where 
he  informed  him  that,  on  August  1,  the  Clinton  Company  had  ordered  the 
policy  on  the  mill  canceled,  and  that  he,  B.,  had  placed  the  risk  witii 
the  Lancashire  Company,  for  which  ^  he  was  also  the  local  agent.  N. 
objected  to  surrendering  his  Clinton  policy,  but  was  induced  to  do  so  on 
the  representations  of  B.  that  the  Lancashire  Company  was  good  and  safe. 
Proof  of  loss  was  made  to  the  Lancashire  Company,  and  suit  brought  to 
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recover  the  insurance.  The  supreme  court  reversing  the  court  below. 
Held,  that  it  was  error  to  have  permitted  the  case  to  go  to  the  jury ; 
that  under  the  plea  of  non  est  factum  there  was  no  evidence  of  the 
execution  and  delivery  of  the  policy;  that  no  consideration  had  passed, 
and  that  the  action  of  B.  was  a  fraud  on  the  defendant  company ;  that 
the  Clinton  policy  was  valid  up  to  the  time  when  B.  induced  N.  to  sur- 
render it,  and  therefore  there  could  have  been  no  transfer  of  the  risk 
until  after  the  9th,  when  the  fire  took  place.  Lancashire  F.  Ins.  Co.  vs. 
Nill,d09. 

3.  SrssTiTtrrioN  of  Polioy  After  a  Loss. — A,  acting  under  instructions  from 

B  to  procure  insurance  upon  certain  property  in  some  good  company, 
applied  to  C,  an  agent  of  the  U.  Co.  C  delivered  to  A  a  policy,  coun- 
tersigned by  C,  in  the  U.  Co.  A  then  delivered  the  policy  to  the  plaintiff, 
B.  Afterwards,  on  April  23,  1883,  C  was  instructed  by  tne  U.  Co.  to  can- 
cel the  policy.  C  then  entered  the  risk  in  the  policy-register  of  the  de- 
fendant company,  and  wrote  the  policy  in  suit,  immediately  notifying  the 
defendant  of  the  same.  On  April  28,  1883,  the  building  insured  was 
burned,  and  on  the  same  morning  C,  who  had  no  knowledge  of  the  lo^, 
mailed  the  policy  in  the  defendant  company  to  A,  accompanied  by  a  let- 
ter dated  April  27th,  informing  him  that  the  U.  Co.  had  declined  the  risk, 
and  requested  an  exchange  of  policies.  On  the  day  the  letter  was  sent 
to  A  containing  the  policy  in  the  defendant  company,  C  received  a 
letter  from  defendant,  dated  April  26th,  declining  the  risk.  On  the  same 
day,  April  26th,  A  notified  C  of  the  loss  by  telegraph,  after  the  receipt  of 
tbe  policy  by  A,  and  C  received  the  telegram.  On  the  same  afternoon  C, 
after  receiving  defendant's  letter  declining  the  risk,  went  to  the  place 
where  the  property  was  located,  and  the  plaintiff,  at  the  request  of  A, 
handed  tbe  policy  in  the  U.  Co.  to  A,  and  accepted  the  policy  in  the 
defendant  company  in  exchange.  Each  company  returned  to  plaintiff 
the  premiums  paid,  and  refiised  to  pay  the  loss. 
Held,  That  the  plaintiff  could  not  recover  the  amount  of  his  policy  from 
the  defendant  company.     Wilson  vs.  N.  H.  Ins.  Co,  4u8. 

4.  Liability  on  Pbeaiium-note. — A  premium-note  payable  in  four  annual  install- 

ments was  given  for  the  insurance.    After  the  first  installment  became 
due  the  insured  mailed  the  policy  to  the  company  and  requested  a  can- 
cellation. 
Held,  in  an  action  on  the  note  that  the  insured  was  liable  for  the  installment 
due  at  the  time  of  the  rescission.    American  Ins.  Co.  vs.  Garrett,  (.02. 

See  AoKNT  11 ;  Bboebb  ;  Mobtgaoee  1 ;  Pboofb  of  Death. 

CAPITAL. 

What  Conbtitutbs  in  Case  of  Life  Coicpanies  in  Nbbbask%. — ^That  part  of  sec.  6, 

ch.  16,  of  Nebraska  Statutes  of  1885,which  requires  of  insurance  companies  a 

capital  of  |100,000  refers  to  life-companies  organized  within  that  State  as 

well  as  elsewhere.    Bankable  notes  cannot  be  considered  a  part  of  the 

'    capital  within  the  statute.    In  Re  Bahcock,  794. 

CARGO.     See  Oveb-insttbance. 

CARRIER.    See  Nbouoencb. 

CO-INSURANCE.     See  Refobmation  2. 

COLLISION. 

Liabiutt  fob  Pabtial  Loss. — A  policy  which  provides  that  the  company  is 
not  to  be  liable  for  any  partial  loss  '*  on  tlie  ves^el  or  freight,  unless  it 
amounts  to  7  per  cent  exclusive  of  all  charges,''  etc.,  covers  tbe  damages 
wbich  the  owners  bave  betui  compelled  to  pay  for  injuries  to  another 
vessel  from  a  collision  occurring  through  the  negligence  of  those  in 
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charge  of  the  vessel  insured,  the  policy  having  a  clause  annexed  to  the 
margin  by  which  the  company  agreed  to  ^' cover  the  risk  of  loss  by 
collision  according  to  the  decisions  of  the  Supreme  Court  of  Massachn- 
setts  prior  to  1853,  provided  that  the  company  shall  not  in  any  ca^e  be 
liable  for  a  greater  sum  than  the  amount  insured  by  this  policy."  Whorf 
vs.  Equitable  Marine  Ins,  Co,<,  380. 

CONSTRUCTION. 

1,  Date  of  BuiiiOiNo. — A  tire  in.siirance  conipauv,  in  defense  of  a  claim  for  loss 

under  a  policy,  cannot  maintain  that  the  ))laintiff'8  answer  in  his  applica- 
tion was  false  in  stating  that  the  house  insured  was  *^  built "  at  a  certain 
date,  on  the  K^iind  that  it  was  then  built  partly  out  of  materials  from  an 
old  house  pufied  down,  and  that  the  wonls  "when  built"  refers  only  to 
buildings  constnieted  entirely  of  new  material ;  and  the  court  will  exclnde 
evidence  a**  to  the  meaning  of  tlio  word  '' built"  among  in.siirance  men. 
Lamb  vs.  Council  Bluffs  Ins,  Co,,  123. 

2.  Standing  Cbops.— B.,  an  insurance  company,  included  in  a  policy  issued  by 

it  to  C.  an  insurance  upon  "  stock,  cro])8,  and  farming  implemeuis :"  during 
the  running  of  the  policy  a  field  of  gi-owing  wheat  belonging  to  C.  was  in 
part  destroyed  by  a  hailstonn ;  he  presented  a  claim  to  15.  for  payment  on 
account  of  his  loss,  which  B.  declined  to  jmy,  as  the  crop  destroyed  was  a 
standing  one  ;  he  then  brought  suit  against  B.  lIcUU  that  he  couhl  recover. 
Mutual  F.  Ins.  Co.  rs,  J)c  HareUf  119. 

Sec  Voyage  2 ;  Warranty. 

CONTAINED  IN. 

In  Case  op  Animal  STarcK  by  Li(jhtnin<»  — The  jwiUey  insured  horses  against 
fire,  **all  contained  in  *  *  frame  barn,  situate,  etc.*'  A  lightning- 
clause  was  attached  stipulating  that  it  insured  against  damage  from  light- 
ning, "subject  in  all  other  respects  to  the  terms  and  conditions  of  the 
policy."    A  marc  was  killed  while  pasturing  in  a  field  on  the  farm. 

Held,  That  the  clause  nuist  be  construed  as  refening  only  to  such  temus  and 
conditions  as  were  ai)])licable  to  it. 

Held,  That  the  insurance  against  lightning  coutem]»lated  a  danger  existing 
chiefly  at  a  season  when  tlie  stock  are  usually  much  in  the  field.s, 
and  hence  covered  the  animal  while  in  the  Held.  Hairsrs.  Fire  Association, 
402. 

CONTRACT. 

1.  When  Incompletk. — The  agent  informed  the  api)licant  that  he  had  no  au- 

thority to  iiisuiv  the  property  in  question,  which  was  of  a  ])eculiar  kind, 
but  executed  a  policy  which  was  i>lacecl  in  the  hands  of  a  third  party  to 
hold  until  he  could  learn  whether  the  company  would  accept  the  risk. 
The  latter  declined  it,  when  the  agent  reclaimed  the  policy.  The  pre- 
mium had  been  ])ai<l  with  the  imderstandiug  that  it  should  be  returned  if 
the  risk  was  not  accepted. 
ffeldj  That  there  was  no  contract.     Jiroirn  rs.  American  Central  Ins   Co.j  23& 

2.  When  Incomplete — Knowledge  of  Agent. — The  application  pn»vided  that 

no  liability  should  attach  until  it  had  been  approved  at  the  home  office. 
The  applicant  ]»aid  the  agent  the  premium,  t-aking  in  return  a  receipt 
stating  that  it  was  subject  to  the  approval  of  the  company,  and  that  in 
case  the  company  declined  to  issue  a  policy  it  should  be  retume<l.  Tlie 
jjremium  and  application  were  forwarded  to  the  company  by  mail,  but 
were  never  receivetl,  no  policy  was  issued,  and  no  premium  was  returned, 
and  no  one  connected  with  the  com])any  except  the  agent  knew  that  the 
application  had  been  made  until  the  property  was  destroyed,  ne^irly  Ave 
months  later. 

Held,  That  the  company  was  not  liable.     Atkinson  vs.  Hawkeye  Ins.  Co.,  £89. 
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3.  When  Complete. — ^The  local  agent  agreed  with  the  insured  that  he  would 

take  the  latter's  note  and  advance  the  first  premium.  After  the  policy 
was  mailed  for  the  delivery  to  the  agent  the  insured  was  taken  sick  and 
subsequently  died,  and  the  policy  was  never  delivered. 
SeltL  That  the  contract  became  binding  when  mailed,  or  at  any  rate  upon 
reaching  the  agent,  and  the  company  was  liable.  Yange  r«.  Equitable  lAfe 
Ass'e  Soc,  876. 

4.  When  Complete — Acts  of  Agent. — Where  a  soliciting  agent  of  the  oom- 

1)any  was  authorized  by  an  applicant  to  receive  and  forward  a  policy  to 
lim,  and  such  policy  duly  made  out  by  a  clerk  of  the  general  agent  was 
])1aced  where  the  soliciting  agent  generi^ly  kept  his  papers  but  was  not 
forwarded ; 
ffeldj  That  the  contract  was  completed  if  so  intended. 

Jffeldy  That  the  mere  placing  of  such  a  policy  in  the  desk  of  the  solicitor  with- 
out his  knowledge^,  and  withdrawing  it  without  his  knowledge,  would  not 
make  a  binding  contract.     Morrison  vs.  Ins.  Co,  of  X.  A,y  966. 

See  Agent  6 ;  Application  1 ;  Cancellation  2 ;  Otheb  Imsubancs  3 ;  Pabol  Con- 
tract ;  Renewal  2 ;  Title  8. 

CONTRIBUTION.     See  Bailee  1,  2. 

CREDITOR.     See  Insolvency  2 ;  Insurable  Interest  1,  6. 

CROPS.     See  Constbuction  2. 

DAMAGES.    See  Measube  of  Damaqes. 

DEPOSIT.     See  Fobeion  Company. 

DESCRIPTION.    See  Application  12. 

DIRECTOR. 

Liability  to  Rkceivbb  in  Case  of  Insolvency. — A  director  who  ignores  his 
duty,  and  by  failure  to  attend  meetings  of .  the  board,  leaves  the  active 
management  of  the  atfairs  of  the  corporation  to  other  directors,  is  thereby 
guilty  of  such  gi'oss  negligence  as  will  make  him  responsible  for  many  of 
the  acts,  if  not  all,  that  are  not  positively  fraudulent  of  those  to  whom  he 
left  such  management. 

The  receiver  appointed  in  a  proceeding  by  the  State  to  wind  up  an  insolvent 
iiiHurance  company,  represents  the  corporation,  the  stockholders,  and  the 
creditors,  and  as  such  representative  can  bring  a  bill  of  this  nature  to  en- 
force the  liability  of  directors  for-  gross  neglect  of  duty,  or  for  fraud,  for 
the  benefit  of  the  parties  that  he  represents,  and  to  adjust  in  one  proceed- 
ing all  the  liabilities  and  e:iuities  of  the  parties  in  interest.  Bogne  vs. 
Tucker,  155. 

ESTOPPEL.     See   Waiver;   Application    10;    Benevolknt  Society  6; 
Other  Insurance  3. 

EVIDENCE. 

X.  Agent's  Knowusdoe  of  Incubcbrance — Othbb  Propebty  Destroyed — Intebest 
OF  Witness. — Where  the  question  in  dispute  was  the  agent's  knowledge  of 
an  incumbrance,  a  report  sent  to  the  company  representing  the  property 
as  unencumbered,  but  made  not  by  the  agent  with  whom  insured  negoti- 
at<^d,  but  by  his  partner  from  information  derived  from  him  or  from  some 
other  source,  is  not  admissible  as  evidence. 

Evidence  as  to  other  proxjerty  destroyed  not  covered  by  insurance  was  admis- 
sible to  rebut  the  theory  that  insured  did  not  endeavor  to  save  property,  and 
was  in  sinv  other  case  immaterial. 
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It  is  not  error  to  refiise  instruction  that  the  interest  of  a  particular  witness 
should  be  considered  as  affecting  his  credibility.  Phcsnix  Ins.  Co.  r«.  X« 
Pointe,  58. 

2.  MisBEPBESENTATTON  AS  TO  AoE. — Instructlon  to  find  for  the' company  as  a  mat- 

ter of  law,  in  case  of  alleged  misrepresentation  as  to  age  is  only  proper 
where  the  evidence  is  clear  and  positive  and  without  material  conflict. 
But  even  in  the  absence  of  conflict  such  instruction  would  not  be  proper  if 
the  conclusion  rested  on  an  inference  from  h  the  Jury  might  find  the 

contrary. 

Statements  as  to  date  of  birth  in  proofs  of  death  may  be  corrected.  The  bur- 
den of  proving  the  falsity  of  the  representation  is  on  the  company. 

Instruction  to  find  for  the  company  should  be  given  when  there  is  insufficient 
evidence  to  prove  a  fact  essential  to  recovery.  Alabama  Gold  Life  Ins. 
Co.  vs.  MoMle  Mutual  Life  Jns.  Co.,  351. 

3.  Quantum  of  poe  Jury. — A  mere  scintilla  of  evidence  will  not  justify  sub- 

mission to  a  jury.  *  If  the  proof  be  so  overwhelming  that  a  contra^  ver- 
dict should  be  set  aside  the  issue  should  be  decided  by  the  court.  6wight 
vs.  Germania  Life  Ins.  Co.,  26. 

4.  Date  of  Exfibatiom — Rate — Facts   Keultino   to   Insubed. — ^Where   it   is 

claimed  that  the  date  of  expiration  had  been  altered  upon  the  policy 
subsequently  to  its  delivery,  the  burden  of  proof  is  upon  the  company 
alleging  it. 

Where  such  policy  named  a  specific  amount  of  premium  for  a  specific  amount 
of  insurance,  the  error  ot  ex^^luding  evidence  as  to  the  rate  charged  uni- 
formly for  a  certain  t«nn,  if  any,  was  harmless,  if  the  rate,  according  to 
the  policy, neither  coincided  with  that  term  nor  the  term  as  claimed  by  the 
insured,  but  was  between  the  two. 

Testimony  of  the  agent  regarding  certain  matters  occurring  in  the  lifetime  of 
the  original  Insured,  who  had  since  died  and  whose  wife  had  succeeded  to 
his  interest  in  the  property  and  policy,  were  properly  excluded.  Ins.  Co. 
ofN.  A.  vs.  -Bnm,  720. 

5.  Pbaotice— Demubbeb — Assessment  of  Damages — Pboofs  of   Loss. — ^A   de- 

murrer to  evidence  admits  the  truth  of  the  testimony  demurred  to,  and 
all  reasonable  inferences  that  may  be  drawn  from  that  testimony. 

When  a  demurrer  to  evidence  is  overruled  by  the  judge,  he  cannot  assess  the 
damages  that  plaintiff  has  incurred.  In  such  a  case  the  judge,  before  dis- 
charging the  jurj',  should  require  them  to  assess  the  damages  condition- 
ally, or,  if  he  discharges  the  original  jury,  he  should,  upon  overruling  the 
demurrer  to  evidence,  call  another  jury  to  assess  the  damages. 

When  this  court  holds  that  the  issues  were  properly  found  on  a  demurrer  to 
evidence  in  favor  of  the  plaintiff,  but  the  judgment  of  the  court  below  is 
reversed  on  the  ground  that  the  presiding  judge  had  no  authority  to  assess 
the  damages,  the  cause  will,  in  the  absence  of  other  controlling  reasons, 
be  sent  back  with  an  affirmance  of  the  findings  of  the  judge,  and  instruc- 
tions to  call  a  jury  to  assess  the  plaintiff's  damages;  or  it  may,  if  the  judg- 
ment on  the  demurrer  in  the  court  below  is  in  favor  of  the  defendant,  and 
it  is  apparent  from  the  record  that  the  plaintiff  had  not  disclose<l  the  whole 
merits  of  his  case,  set  aside  the  ruling  of  the  judge  below,  and  award  a 
venire  de  novo. 

When  there  is  judgment  in  the  court  below  in  favor  of  plaintiff,  and  judg- 
^  ment  is  reversed  on  the  ground  that  the  judge  had  no  authority  to  assess 
the  damages,  and  it  is  apparent  from  the  record  that  the  defendant  did  not 
disclose  tiie  matters  constituting  his  defense,  because  the  plaintiff  had 
omitted  to  introduce  any  evidence  bv  which  the  jury  could  assess  the 
damage  the  plaintiff  had  sustained,  this  court,  in  reversing  the  case,  will 
award  a  venire  de  novo. 

A  policy  of  insurance  against  loss  by  fire,  which  provides  that  such  loss  shall 
be  estimated  according  to  the  actual  cash  value  of  the  property  at  the  time 
of  the  loss,  not  exceeding  the  sum  insured,  leaves  the  question  of  value 
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open ;  and,  before  a  recovery  thereon  can  be  had  for  other  than  nominal 
damages,  proof  of  the  actnal  cash  vahie  of  such  property  at  the  time  of 
the  loss  must  be  produced  to  the  j  ary. 
Where  the  assured  party  has  made  written  proofs  of  loss  as  required  by 
the  policy,  and  delivered  such  proofn  to  the  insurer,  secondary  evidence 
of  their  contents  cannot  bo  intro<luced  by  the  assured,  unless  he  has 
given  notice  to  the  insurer  to  produce  such  proofs,  and  he  has  failed 
to  do  so.     Hanover  F.  Ins,  Co.  r«.  Lems,  956. 

See  Accident  3 ;  Action  2 ;  Application  8, 11 ;  Arson  ;  Benevolent  So- 
ciety 3 ;  Construction  1 ;  Foreign  Company  1 ;  Forfeiture  ;  Inventory  ; 
Intemperance;  Intoxication;  Limitation  5;  Mutual  Company  3; 
Negligence;  Proofs  of  Loss  3,  10;  Renewal  1,  2;  Replacement  1; 
Risk  1 ;   Seaworthy  ;  Suicide  1 ;  Title  4 ;  Valuation  2,  3,  4. 

EXPIRATION.    See  Evidence  4. 

FOREIGN  COMPANY. 

1.  Evidence  of  Judgment. — It  is  a  rule  of  inter-State  or  international  law  that 

the  courts  of  another  State  will  not  receive,  as  evidence  of  a  foreign  judg- 
ment, in  a  snit  brought  upon  it,  any  record  thereof  which  does  not  show 
on  its  face  that  the  defendant,  if  a  foreign  corporation,  was  doing  business 
in  that  State.  This  is  a  substantive  juriHdictional  averment  that  must 
affirmatively  appear,  and  not  be  left  to  any  inference  from  the  bare  return 
of  the  officer  that  he  has  served  an  ^'  agenf  Nor  can  parol  or  other  proof 
of  the  fact  be  received  in  aid  of  the  defective  record,  if  the  averment  does 
not  appear  therein.    Henning  vs.  Planters^  Ins,  Co.,  20. 

2.  CoNSTBucrnoN  op  Michigan  Deposit  L\w. — A  British  company  which  has  de- 

posited $100,0011  in  New  York,  as  there  required,  is  not  thereby  exempted 
nrom  the  deposit  required  in  Michigan  under  the  law  which  exempts  in 
case  of  a  deposit  in  the  State  where  organized.  The  license  of  a  foreign 
company  to  do  business  in  New  York  cannot  be  deemed  as  constituting 
that  State  the  place  of  organization.  Employers*  Liability  Ass'e  Co.  vs.  Com- 
missioner, 391). 

3.  Stipulation  for  SEBvirE. — In  Missouri,  a  foreign  insurance  company  is  pro- 

hibited from  carrying  on  business  until  it  has  filed  with  the  insurance 
commissioner«a  certificate  stipulating  that^service may  be  made  u{>on  him; 
and,  where  it  is  alleged  in  the  petition  that  a  foreign  company  is  doin^ 
business  in  the  State,  it  will  be  presumed  that  it  hiM  conix>lied  with  the 
law,  and  default  will  be  entered  on  service  upon  the  commissioner,  though 
he  have  refused  to  receive  the  summons.     Knapp  vs.  Ins.  Companies.,  798. 

4.  Sebvios  Upon  Agent — Jurisdiction — Construction  op  Foreign  Statute. — In 

an  action  in  Massachusetts  upon  a. judgment  recovered  against  an  insur- 
ance company  in  New  Mexico,  it  appeared  that  the  laws  of  that  Territory 
required  auy  insurance  company  doing  business  there,  to  appoint  an  at- 
torney at  law  in  each  county  where  its  agencies  were  established,  and  to 
tile  with  the  Territorial  auditor  an  instrument  whi  -h  should  authorize 
such  attorney  to  acknowledge  service  of  legal  proci-ss,  and  also  consenting 
that  any  service  of  process  on  such  attorney  sh'>uld  be  taken  and  held  to 
be  valid  as  if  served  upon  the  company ;  that  the  defendant  duly  filed  such 
instrument,  stating  that  the  firm  of  K  &  Co  were  such  attornevs,  which 
instrument  remained  on  file  without  being  revoked  at  the  time  of  bringing 
the  original  action.  Held,  that  service  of  process  upon  K.  was  good,  al- 
,  though  in  fact  K.  was  not  a  member  of  the  bar,  and  although  the  firm  of 
K.  &,  Co.,  consisting  of  K.  and  B.,  had  been  dissolved,  K.  carrying  on  busi- 
ness alone  in  the  name  of  ''  K.  &  Co.,''  and  alth  »ngh  the  firm,  some 
months  previous  to  the  time  of  serving  the  process,  had  cetiwed  to  be  agent 
for  the  defendant.  He'd,  also,  that  the  appointment  was  irrevocable,  un- 
less the  revocation  might  be  made  by  the  appointment,  duly  notified  upon 
the  pnblio  records,  of  a  new  agent,  who  sliould  be  competent  to  receive 
service  of  process. 
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In  an  action  in  this  commonwealth,  npon  a  judgment  recovered  in  one  of  the 
TeiTitories  of  the  United  States,  it  is  competent  for  the  defendant  to  ahow, 
notwithstanding  any  recitals  in  the  record  to  the  contrary,  that  the  court 
in  which  it  was  rendered  had  no  jurisdiction  of  the  subject-matter  of  the 
controversy  or  the  party  defendant. 

Where  the  evidence  of  a  foreign  law  consists  entirely  of  a  written  document, 
statute,  or  judicial  opinion,  the  question  of  its  construction  and  effect  is 
for  the  court  alone.     Gibson  vs^  Manf.  F.  ^-  M.  Ins.  Co,<,  943. 

See  Mutual  Company  2  ;  Taxation  1,  2 ;  Unauthorized  Company. 

FORFEITURE. 

Acceptance  op  Pbemium  as  Waiver— Evidence  op  Convebsation  with  Agent — 
RiNEWAL. — ^The  insured  was  killed  while  coupling  cars,  an  employment 
which,  according  to  its  terms,  avoided  the  policy.  But  after  engaging  in 
this  employment  the  insured  wrote  to  the  agent,'  who  replied  that  the  com- 
pany would  not  issue  a  permit  for  the  business,  but  recommending  that 
the  insured  should  secure  an  accident  policy  which  would  cover  the  period 
of  his  employment,  when  the  policy  would  again  apply.  After wawls  the 
company  sent  notice  of  premiums  due,  and  returned  the  customary  receipt, 
continuing  the  policy  in  force  upon  their  payment. 

Held,  That  the  mere  act  of  the  insurer  in  receiving  the  premium  would  not 
waive  a  forfeiture  if  paid  wnth  the  full  understanding  that  the  terms  of 
forfeiture  would  be  insisted  on.  Such  waiver  or  estoppel  must  be  based 
on  the  insured  being  misled  The  compsiiiy  could  ngntfully  accept  the 
premium  in  order  to  keep  the  policy  in  force  upon  the  termination  of  the 
employment. 

Held.  That  evidcene  of  a  conversation  of  insured  with  the  agent  giving  the  re- 
newal receipt  tending  to  show  such  an  understanding  was  admissible. 

Held,  That  the  renewal  receipt  was  not  a  new  contract.  N.  W,  Mutwil  lAfe 
Ins.  Co.  vs.  Amerman,  321. 

See  Waiver,  Arbitration  1 ;  Non-forfeiture. 

FRAUD.  See  Administrator;  Appucation  3,  6 ;  Assignment  5 ;  Insurabuc 
Intebkst  1 ;  Mutual  Company  3 ;  Over-insurance  ;  Pleading  3 ; 
Valued-policy  Law. 

GARNISHMENT. 

JuEiSDiorioN  in  Case  of  Pbior  Suit. — ^The  policy  was  issued  to  a  resident  of 
Michigan  on  pro]^erty  there  by  a  New  York  company  doing  business  in 
Michigan  and  Illinois.  Prior  to  the  adjustment  of  the  loss  the  company 
was  garnished  by  a  creditor  of  the  insured  in  IllinoiB  in  an  Illinois  court. 
After  the  adjustment  the  claim  was  assigned  by  the  insured  to  another 
party,  who  brought  suit  in  the  court  of  Michigan  for  recovery,  and  ob- 
tained judgment.  The  Illinois  case  was  afterwards  tried  and  judgment 
obtained  there  by  the  garnishee. 

Held,  That  suit  having  first  been  commenced  in  Illinois  and  control  of  the  sub- 
ject-matter having  been  obtained  by  garnishment,  the  courts  of  Michigan 
tiad  no  jurisdiction.     Connor  vs.  Hanover  Ins.  Co.,  385. 

See  Replacement  3. 


t 


HAIL.    See  Construction  2. 

HEALTH.    See  Application  9 ;  Benevolent  Society  6 ;  Sickness. 

INCUMBRANCE. 

Matemamtt  of  Repbbsbntation. — Whether  an  erroneous  description  of  title  by 
misrepresenting  that  it  was  unincumbered,  is  material,  is  for  the  jury  to 
decide.    Sweat  vs.  Piscataquis  Mut.  Ins.  Co.,  896. 

See  AoEXT  5 ;  Evidence  1 ;  Mortgage. 
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INSANITY.    See  Suicide  1,  2. 
INSOLVENCY. 

L  Attachment  op  Mutual  Funds  by  Polict-holdebs. — Laws  Conn.,  1875,  pp. 
12,  \'.\  $J  1,  2,  provide,  in  the  event  that  the  capital  of  a  life-insurance 
company  becomes  impaired,  it  shall  become  the  duty  of  the  insurance- 
commissioner  to  proceed  against  the  company  to  annul  its  charter,  and  to 
wind  up  its  affairs.  The  scheme  of  liquidation  provided  contemplates  the 
audit  and  allowance  of  all  demands  against  tne  corT)oration,  including 
'  therein  the  reserve  due  on  all  outstanding  policies,  and  an  equitable  appli- 
cai  ion  of  all  the  corporate  assets  to  the  payment  of  the  demands  so  aud- 
ited. The  defendant!  ^  mutual  insurance  company  of  Connecticut,  having 
become  insolvent,  the  insurance-commissioner,  on  September  21,  1886,  be- 
gan proceedings  in  the  Supreme  Court  of  Errors  of  Connecticut  to  annul 
its  charter,  and  wind  up  its  affairs.  On  September  1:8th,  policy-holders  in 
Missouri  commenced  suits  by  attachment  to  recover  the  reserve- value  of 
their  policies.  Heldy  that  all  policy-holders  of  tlie  company,  whether  res- 
idents of  Connecticut  or  Missouri,  were  presumed  to  know  the  terms  of  its 
charter,  and  the  laws  regulating  its  existence,  and  were  bound  thereby,  in 
the  absence  of  special  provisions  for  the  benefit  of  its  own  citizens  by  the 
State  of  Missouri  when  the  defendant  was  licensed  to  do  businees  there  j 
that,  as  the  fund  attached  was  not  deposited  for  the  benefit  of  resident 
policy-holders  in  Missouri,  they  can  claim  no  lien  thereon ;  and  that  the 
plaintiff  must  be  remitted  to  his  share  in  the  equitable  distribution  under 
the  proceeding  previously  commenced  by  the  State  of  Connecticut, 
through  its  insurance-commissioner,  on  behalf  of  all  the  policy-holders  of 
the  company.    Fry  vs.  Charter  Oak  Life  In8»  Co.^  b63. 

2.  Claims  op  Cbxditobs  -Wipe's  Policy. — A  life-policy  taken  out  by  a  father 
when  ^insolvent,  for  the  benefit  of  a  minor  child,  is  not  protected  against 
the  claims  of  creditors  under  the  wife's-policy  law  of  Alabama. 

Held,  That  in  the  event  of  the  father's  death  the  measure  of  the  creditor's 
interest  is  not  the  amount  of  premiums  paid,  but  the  amount  of  the 
P'llicy.    Feam  vs.  Ward,  935. 

6ee  Assessment  1 ;  Assignment  1 ;  Director  ;  Premium-note  2 ;  Receiver. 

INSURABLE  INTEREST. 

1.  Conveyance  to  Depbaud  Cbeditobs. — ^Where  property  is  conveyed  by  A  to 

B  for  purpose  of  defrauding  creditors,  and  no  part  of  the  purchase-money 
has  been  paid,  B  has  an  insurable  interest  in  the  property  and  is  entitled 
to  the  insurance-money  on  a  policy  taken  in  her  name,  and  it  cannot  be 
taken  from  her  by  creditors.    McLean  vs.  HesSy  227. 

2.  Op  Nephew  and  Aunt. — A  nephew  to  whom  his  aunt  was  indebted;  the 

amount  through  unsettled  business  relations  being  uncertain,  took  out  a 
policy  on  her  life,  onhiso^rii  motion  and  himself  paying  the  premiums,  for 
$2,000 ;  the  indebtedness  was  subsequently  found  to  have  been  between 
^00  and  $750. 

Held,  That  the  assured  must  have  an  insurable  interest,  but  this  is  not  neces- 
sarily a  definite  pecuniary  interest,  but  such  as  will  justify  a  well- 
grounded  expectation  of  advantage  resulting  from  the  life  insured. 

Held,  That  the  mere  relationship  of  nephew  and  aunt  would  not  give  such  an 
interest,  but  that  the  amount  and  uncertainty  of  the  indebtedness  would 
Justify  the  policy  taken  in  good  faith. 

Held,  That  such  an  interest  subsisting  at  the  inception  of  the  contract,  and  the 
aunt  being  in  no  way  a  party  to  the  contract,  the  case  is  not  affected  by 
the  fact  that  the  debt  was  afterwards  paid. 

Held,  That  the  nephew,  and  not  the  representatives  of  the  aunt,  was  entitled 
to  the  insnrauce-mniiey.     CovsoiCn  Jppeal^  99. 
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8.  What  is  Suffioiemt — of  Mobtoaose— of  Buildsr.— To  sustain  an  action  on  a 
policy  of  insurance  against  fire,  there  mnst  have  beeii,  when  the  policy  was 
taken  out,  and  when  the  loss  occurred,  such  right  or  ownership  asamonnta 
to  an  insurable  interest,  and  the  plaintiff  must  show  that  he  is  entitled  to 
assert  that  interest;  but  under  the  forms  of  pleading  prescribed  and 
authorized  by  the  code  (form  No.  16,  p.  704,  $  2,979),  it  is  not  necessary 
that  the  complaint  should  aver  either  of  these  facets. 

The  modem  decisions  relaxing  the  stringency  of  the  earlier  cases,  admit  to 
the  benefit  of  insurance  whatever  act,  event,  or  property  bears  such  a  re- 
lation to  the  person  seeking  the  insurance  that  it  can  be  said  with  a  rea- 
sonable degree  of  probability  to  have  a  bearing  upon  his  prospective 
pecuniary  conditiou;  yet  such  conuection  must  be  established  between 
the  subject-matter  insured  and  the  party  in  whose  favor  the  insurance 
had  been  effected,  as  may  be  sufficient  for  the  pun)ose  of  deducing  the  ex- 
istence of  a  loss  to  him  from  the  occurrence  of  an  injury  to  it. 
'  A  mortgagor  and  mortgagee  each  has  an  insurable  interest  in  the  mort^ged 
property,  and  each  may  insure  for  his  own  benefit ;  if  the  debt  is  paid  t>e- 
fore  the  loss  or  destruction  of  the  property,  the  mortgagee  cannot  after- 
wards recover  on  his  policy  ;  but  if  a  loss  occurs  before  payment  of  the 
debt,  and  the  insurer  thereupon  pays  the  loss,  he  is  entitled  to  be  subro- 
gated to  the  rights  of  the  assured,  and  may  enforce  the  mortgage  for  hia 
indemnity. 

When  a  builder  contracts  to  fiimish  materials  and  build  a  house  for  another 
person  at  a  stipulated  price,  payable  in  installments  as  the  work  pro- 
gresses, no  property  in  the  house  vests  in  that  person  until  it  is  finished 
and  delivered,  or,  at  least,  until  it  is  ready  for  delivery  and  approved. 

If  the  builder,  in  such  case,  takes  out  a  poliry  of  insurance  on  the  house  dur- 
ing its  construction,  and  it  is  destroyed  by  fire  before  its  completion,  the 
loss  is  his,  although  he  may  have  received  partial  pa3rment  by  install- 
ments ;  and  having  assigned  the  policy  to  the  person  for  whom  the  house 
was  built,  the  latter  mq.y  maintain  an  action  on  it,  or  may  assign  it  to  an- 
other person,  with  whom  he  had  effected  insurance  on  the  house.  Com^ 
merdal  Fire  Ins,  Co.  r«.  Capital  City  Ins.  Co.y  81. 

4.  In  Case  of  AasioNMKNT.  -A  policy  taken  out  on  the  life  of  another  in  whom 

there  is  no  insurable  interest,  or  assigned  to  another  having  no  such  in- 
terest, is  void. 

The  policy  provided  for  its  assignment  subject  to  proof  of  interest. 

Heldy  That  where  the  assignment  purports  on  its  face  to  be  a  purchase,  the 
burden  of  proving  interest  is  on  the  assignee.  Alabama  Gold  Life  Ins,  Co. 
vs.  Mobile  Mui,  Life  Ins.  Co.,  351. 

5.  In  Case  of  Policy  of  Benevolent  Society  Payable  to  Anotheb— Ultba 

ViRBS. — A  policy  taken  out  by  a  beneficiary  on  the  life  of  another  in 
whom  he  has  no  interset  is  a  wagering-policv  and  void.  But  this  doctrine 
does  not  apply  where  a  party  takes  out  a  policy  on  his  own  life  and  pays' 
the  premiums,  making  it  payable  to  another.    This  the  law  permits. 

Where  the  charter  of  a  beneht-association  states  its  purpose  to  be  to  furnish 
pecuniary  benefits  to  devisees  of  members,  a  member  may  make  the  policy 
payable  to  a  stranger  in  the  first  instance  as  well  as  by  devise. 

Where  the  company  has  accepted  the  premiums,  and  the  conditions  have  been 
performed,  it  cannot  set  up  the  doctrine  of  ultra  vires  to  defeat  a  claim  on 
the  ground  that  the  beneficiary  was  not  a  devisee  as  required  by  the  char- 
ter.    Bloomington  Mut.  Life  Ben,  Ass^n  us.  Blu^,  486. 

6.  WAOBn-poLTCY  IN  Camb  OF  CRBorroB. — G.  was  indebted  to  his  brother-in-law, 

K.,  to  the  amount  of  |743.56,  and  took  out  a  policy  for  $:{,000  for  the 
benefit  of  K.,  the  latter  paying  the  premiums  audthe  transaction  being  in 
good  faith. 
Heldy  That  the  disproportion  between  the  amount  of  the  policy  and  the  debt 
was  not  so  great  as  to  make  it  a  wngering  contract,  andK.  having  received 
the  amount  of  the  policy,  the  administrators  of  G.  were  not  entitled  to  re- 
cover from  him  the  excess  above  the  actual  indebtedness. 
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Held,  That  a  declaration  by  G.  that  he  had  given  K.  a  policy  on  his  life,  and 
that  aft«r  his  death  he  could  realize  what  G.  had  got  from  him,  was  not 
coTTclasive  that  the  policy  was  intended  simply  as  a  collateral  security. 
Grants  Administrators  ve.  Kline,  562. 

7.  Question  of  on  AppeaIi. — Where  one  has  an  insurable  interest  in  the  life 

of  a  person^  the  amount  or  extent  of  which  is  not  questioned  upon  the' 
trial  of  the  case,  it  is  too  late  to  raise  such  questions  in  the  supreme  court. 
McArthur  vs.  Chase,  691. 

8.  Undeb  Ageebment  to  Support. — A    an  old  woman,  was  living  with  her 

daughter  and  B,  the  father  of  her  son-in-law.  B  had  A's  life  insured; 
his  only  interest  being,  as  stated  in  the  application,  ''has  kept  her  for 
a  certain  length  of  time,  and  promises  to  keep  her  as  long  as  she  lives." 
After  the  death  of  A,  her  exeontor  attempted  to  recover  the  amount  of 
the  policy  from  B,  less  the  amounts  paid  by  iiim.  The  court,  on  the  trial, 
refused  to  charge  the  jury,  as  matter  of  law,  that  the  insurance  was 
speculative.    Jield,  not  to  be  error.    Batdorf  vs.  Fehler,  68'2. 

9.  Absence  op  in  Assionment— "Wager-contbact. — A  member  of  a  benevolent  or- 

der assigned  his  certificate  payable  to  his  wife  and  children,  with  the 
consent  of  the  society,  to  a  cousin  living  with  him  and  dependent  on  him 
for  employment  and  support.  The  latter  paid  up  dues  in  arrears  and  the 
subsequent  dues  according  to  the  agreement  on  which  the  assignment  was 
made.  The  laws  of  the  society  allowed  a  member  to  make  any  party  a 
beneficiary. 

Held,  That  the  agreement  for  the  assignment  was  a  wagering-contract  and 
that  the  assignee  had  no  insurable  interest  that  would  support  it. 

Held,  That  the  certificate  was  payable  to  the  original  beneficiaries  named 
therein.     Price  vs.  Supreme  Lodge,  847. 

10.  Agreement  to  Support— A  policy,  issued  upon  the  life  of  A  in  favor  of  B, 
contained  an  agreement  that  A  should  not  become  a  pauper  so  long  as  it 
was  in  force. 

Held,  That  B,  having  otherwise  no  interest  in  the  life  of  A,  could  only  recover 
the  actual  amount  expended  for  his  support,  on  grounds  of  public  policy. 
Siegrist  vs.  Schmolz,  892. 

See  AssioxMENT  6,  8 ;  Bailee  2 ;  Benevolent  Society  11. 

INSURANCE  COMPANY.    See  Benevolent  Society  4 ;  Surplus. 

INTEREST.    See  Wife's  Policy  2 ; 

INVENTORY. 

As  Evidence  op  Valuation. — An  inventory  of  stock  was  made  at  the  time  the 
insured  purchased  the  business  from  other  parties  some  time  previous  to 
the  fire,  and  it  appeared  that  a  considerable  part  of  that  stock  remained  on 
hand  at  the  time  of  the  fire. 

Hel^i,  That  the  inventory  was  admissible t<5  aid  in  determining  the  value  of  thb 
goods  ^numerated  therein  which  constituted  a  part  of  the  stock.  Ellsworth 
vs.  ^tna  Ins.  Co.,  411. 

INTEMPERANCE. 

Meaning  and  Evidence  of. — ^The  application,  which  was  a  warranty*  provided 
that  the  applicant  'Ms  not  and  will  not  become  habitually  intemperate." 

Held,  That  the  meaning  of  these  words  was  a  question  for  the  jury  The  bur- 
den of  proof  was  on  the  company  to  show  habitual  intemperance. 

Held,  That  instructions  that  a  single  or  occasional  excess  does  not  make  a 
man  a  drunkard,  but  a  habit  of  life  of  indulging  frequently  with  violence 
in  excessive  fits  of  intemperance,  will  justify  such  ^  iinding,  was  sufficient 
under  the  circumstances.  It  would  not  be  admissible  to  attempt  to  define 
to  the  jury  approximately  the  frequency  of  indulgence. 


Digitized  by  LjOOQ IC 


1020  Index  to  Volume  XVL 

OpinionB  of  a  witness  as  to  the  effect  of  habits  four  years  later,  are  inadmiB- 
sible.  Evidence  of  a  conversation  with  a  physician  four  ye^irs  prior  to  the 
issue  of  the  policy^  regarding  the  insured's  having  a  probable  attack  of 
delirium  trenjeus,  is  inadmissible.  N,  W.  MnU  lAfe  In9.  Co,  V9.  Muskegon 
XaL  Bank,  925. 

INTOXICATION. 

EviDRNOE  AS  TO — AssioNioBNT.— Where,  in  an  action  against  a  bank  to  recover 
the  value  of  certain  life-policies,  which  plaintiff  had  assigned  to  it  on  the 
ground  that  he  was  in  a  state  of  intoxication  at  the  time,  and  did  not 
comprehend  the  transaction,  the  statements  of  the  plaintiff  made  to  the 
company,  though  differing  from  and  inconsistent  with  such  an  averment, 
do  not  operate  as  an  estoppel  against  him,  so  as  t'>  deprive  him  of  the  right 
of  having  the  question  of  his  state  of  mind  at  the  tmae  of  the  assignment 
submitted  to  the  jury ;  and  when  there  is  any  evidence  of  intoxication  at 
the  time,  the  plaintiff  canuot  be  nonsuited. 

Where  an  action  is  brought  to  recover  certain  life-policies,  or  their  value, 
which  had  been  assigned  by  plaintiff,  on  the  ground  that  he  was  in  a  state 
of  intoxication  at  the  time  and  did  not  comprehend  the  transaction,  if 
the  evidence  sustains  the  allegation,  the  contract  will  be  rescinded,  and  it 
is  not  necessary  first  to  bring  a  suit  in  equity  to  have  the  assignment  de- 
clared void. 

The  owner  of  a  policy  of  insurance,  issued  upon  the  life  of  the  assured  him- 
self, may  be  assigned  by  the  assured  to  any  other  persoii,  with  the  assent 
of  the  company.    BusHnger  vs.  Bank  of  Watertown,  265. 

See  Application  5,  11. 

JUDGMENT.       See   Administrator;  Benevolent  Society  7;  Foreign 

Company  1. 

JURISDICTION. 

Of  Justice. — Section  2,584  of  the  Iowa  code  confers  jurisdiction  upon  a  justice 
of  the  peace  of  an  action  brought  on  a  policy  of  insurance  insuring  prop- 
erty within  his  county,  where  the  loss  occurs,  although  the  principal  office 
or  place  of  business  of  the  insurance  company  is  in  another  cfiunty.  Hunt 
vs.  Farmers^  Ins.  Co.,  239. 

See  Foreign  Company  4 ;  Garnishment  ;  Wife's  Policy  1 ; 

JURY. 

• 

Representations  as  to  Interest  in  the  Company. — When  examined  on  his  voir 
dire,  a  juror  being  asked  whether  he  held  a  policy  in  the  company,  replied 
in  the  negative.  It  afterwards  appeared  that  he  had  taken  out  a  policy 
for  the  benefit  of  his  wife. 

Held^  That  the  object  of  such  an  examination  is  to  ascertain  whether  the  juror 
is  impartial,  and  it  is  the  duty  of  the  juror  to  make  a  ftill  answer,  not  con- 
cealing any  material  fact. 

Held,'  That  the  question  required  the  juror  to  state  that  such  a  policy  had 
been  taken  out,  and  his  failure  to  do  so  was  misconduct  which  entitled 
to  a  new  trial,  notwithstanding  his  affidavit  tl\at  his  verdict  had  been  in- 
fluenced solely  by  the  law  and  evidence.  Fearcy  vs.  Michigan  Mut.  Life 
Ins,  Co.,  6t)5. 

LESSEE. 

Other  Insxtbakce —Alienation. — ^The  lessee,  who  introduced  new  machinery, 
insured  it  and  assigned  the  policies  to  the  insured  as  security  for  money 
loaned. 

Held,  That  this  was  not  double  insurance. 
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Held,  That  possession  by  lessees  with  a  privilege  of  bnying,  was  not  an  aliena- 
tion of  title  or  interest  by  the  lessor.  Planters'^  MuU  Ins.  Co.  vb.  Rowland, 
345. 

LIGHTNING.    See  Contained  in  ;  Pboops  of  Loss. 

LIMITATION. 

1.  Rkposal  op  Payment  not  A  Waiver.— Where  the   statutes  forbid  suit  to  be 

begun  on  a  policy  within  90  days  after  notice  of  loss  has  been  given, 
refasal  of  the  company  to  pay  and  notice  that  it  will  stand  suit  will  not 
enable  a  claimant  to  sue  until  the  expiration  of  the  statutoi'y  time. 
Quinn  vs.  Capital  City  Ins.  Co.,  980. 

2.  When  it  begins  to  Run. — The  loss  occurred  on  February  23d;  proofs  were 

fuiTiished  March  l'2th,  and  suit  was  begun  September  14th,  following. 
The  policy  was  payable  sixty  days  after  notice  and  proofs  received  in  ac- 
cordance with  its  terms.  It'provided  that  no  suit  sliould  be  sustainable 
until  an  award  had  been  obtained  nor  unless  commenced  within  six 
months  after  the  loss  had  occurred. 
Held,  That  the  limitation  did  not  begin  to  run  until  the  time  when  the  right 
of  action  accrued  by  virtue  of  the  other  i^rovisions,  and  the  suit  was  not 
barred. —  Vette  vs.  Clinton  F.  Ins.  Co.,  598.        ' 

3.  CoNSTKUcTioN  AS  TO.— The  policy  provided  that  an  action  to  recover  for  a  loss 

should  be  commenced  within  six  months  after  the  fire  occurred,  and  also 
that  arbitrators  should  be  ax)pointcd  to  aMoertaiu  the  amount  of  loss,  and 
no  action  should  be  brought  until  they  had  made  an  award,  and  nothing 
should  be  due  and  payable  under  the  policy  until  sixty  days  after  the  com- 
pletion of  all  the  requirements  of  the  poligy.  Held,  these  provisions 
should  all  be  constnied  together,  and  the  six-months  limitation  be  reckoned, 
not  from  the  occurrence  of  the  tire,  but  from  the  expiration  of  the  sixty 
days,  when  the  loss  was  duo  and  payable.  Under  any  other  construction 
the  insured's  right  of  action  might  bo  barred  before  it  had  accrnod. — Frie- 
zen  vs.  AUemania  Ins.  Co.,  513. 

4.  Effect  of  Waiver  on  the  Right  of  Action. — A  condition  in  a  policy  of  in- 

surance, that  no  suit  shall  be  brought  upon  the  policy  unless  commenced 
within  a  Mtipulatod  time,  less  than  the  period  prescrii)ed  by  the  statute  of 
limitations,  is  valid  and  «»nforceable. 

A  policy  of  insurance  contained  a  condition  that  no  suit  Hhould  be  maintained 
upon  the  policy  unless  brought  witliin  six  months  from  the  day  upon 
which  the  Ions  occurred  ;  loss  occurred  on  August  18th,  18d4,  and  on  Feb- 
ruary 11th,  1H85,  when  neven  days  of  six  months  remained,  the  insurance 
company  indorsed  upon  the  policy  the  following:  *'  The  i)rovision  in  this 
policy  limiting  the  time  within  which  suit  may  be  brought  against  this 
company  under  it,  is  lujreby  waived  for  thirty  days  from  this  date  ;"  suit 
was  brought  on  March  16th,  1885,  six  months  and  twenty -six  days  after 
the  loss. 

Held,  The  effect  of  the  company's  waiver  was  to  suspend  for  thirty  days  the 
provision  limiting  the  time  for  suit,  so  that  the  six  months'  limitation 
ceased  to  run  for  thirty  days  and  began  to  run  again  at  the  expiration  of 
that  time,  when  seven  days  of  the  six  months  remained ;  the  suit,  having 
been  brought  within  those  seven  da vs,  is  in  time. —  Fa.  F.  <$-  M.  Ins.  Co.  rA. 
Aihin,  138. 

5.  Evidence  as  to. — In  an  action  on  an  insiu'ance  policy,  which   contains  a 

clause  that  any  suit  or  action  thereon  should  be  commenced  within 
twelve  months  after  the  loss  ;  Held^  that  the  evidence  did  not  sustain  a 
finding  that  the  delay  in  bringing  the  i)reHeut  action  was  cau.«ed  by  the 
conduct  of  the  defendant ;  that,  after  the  plaintiff  had  been  infonned  of 
the  position  of  the  defendant,  he  had  ample  time,  within  the  year,  to  com- 
mence his  action,     (iarido  vs.  American  Central  Ins.  Co.,  15l.' 

See  MuTTAL  Company  1 ;  Statutt. 


Digitized  by  LjOOQ IC 


1022  InAex  io  Volume  XVL 

LIVE-STOCK.    See  Containkd  in  ;  Risk  3 ;  Valuation  3. 

LOSS.    See  Meaaitbb  o7  Dahaoes  ;  Total  Loss. 

MEASURE  OF  DAMAGES.     See  Asstonhent  5 ;  Partial-  Lobs  ;  Eyidenge  5  ; 
Pboofs  of  Loss  7 ;  Replacement  2. 

MEblCAL  ATTENDANT.     See  Application  8,  11. 

MORTGAGE. 

1.  Not  a  Change  of  Title.— The  policy  also  provided  that  "  the  interest  of  the 

insured  is  the  entire,  unconditional;  ana  sole  ownership  of  the  property, 
and  that  the  policy  shall  become  void  by  the  sale  or  transfer,  or  any 
change  in  title  or  possession,  of  tbe  property  insured,  whether  by  legal  proc- 
ess or  judicial  decree,  or  voluntary  transfer  i^r  conveyance,"  etc.  At  the 
time  the  policy  was  issued  there  was  an  outstanding  mortgage  on  the 
property,  and  the  insured,  after  receiving  the  policy,  executed  another 
mort^rage  upon  it.  Held,  neither  of  these  mortgages  was  a  voluntary  sale, 
^  transfer,  or  conveyance  of  the  property  within  the  meaning  of  tiie  policy, 
nor  did  either  have  the  effect  to  \'itiate  the  policy  ;  especiaUy  as  the  in- 
sured was  asked  no  questions  as  to  any  outstanding  mortgage,  and  made  no 
agreement  as  to  future  cues.     Friezen  va.  Allemania  F.  Ina.  Co.    513. 

2.  Misreprbhentation  as  to— Otheb  Insurance  by  Mobtqagee. — Where  the  ap- 

plication was  oral,  and  there  was  no  Inquiry  regarding  incumbranc«B,  a 
failure  to  mention  the  existence  of  a  mortgage  is  not  a  misrepresentation. 
A  policy-prohibition  against  further  insurance  by  the  insured  owner  will  not 
prevent  a  mortgagee  from  independently  insuring  his  own  interest,  (riief  f 
t?«.  N.  H.  F.  Ins.  Co.,  790. 

3.  Without  Notice  in  case  of  Renewal. — A  policy  of  fire  insurance  contained 

a  clause  that,  if  the  assured  should  mortgage  tlie  property  without  notice 
to  the  company,  tbe  policy  should  be  nul^  and  void.  After  the  issuing 
of  the  policy,  the  insured  mortgaged  ilhe  property  without  notice  to  the 
company,  and  subsequently  the  insured  paid  the  premium,  and  renewed 
the  policy  for  another  year,  within  which  time  the  property  was  de- 
stroyed by  fire,  and  an  action  was  brought  upon  the  policy  and  renewal. 
Held,  that  there  was  no  mortgage  executed  contrary  to  the  renewed 
policy.    Lebanon  Mat.  Ins.  Co.  vs.  Leathers,  977. 

See  Mobtoaoeb;   Usuby. 

MORTGAGEE. 

1.  Non-Payment  of  Pbemtum — Defectttb  Cancellation. — The  policy  was  pro- 
cured by  N.  on  credit  for  the  premium  and  made  payable  to  J.  as  mortgagee. 
J.  subsequently  became  owner  and  the  policy  was  confirmed  to  him  and 
made  payable  to  C.  as  mortgagee.  Notice  was  afterwards  sent  to  J. 
and  to  C.  that,  unless  the  premium  was  paid  on  the  following  day,  the 
policy  would  be  canceled.  No  payment  beinff  made,  they  were  notified 
on  the  following  day  (Saturday),  that  the  policy  was  canceled,  and  its 
return  with  the  earned  premium  was  demanded.  The  notices  were  re- 
ceived on  Monday  following,  and  about  three  hours  later  the  loss  oc- 
curred. 

Held,  That  the  obligation  to  pay  the  preminm  rested  on  N.,  whose  undertaking 
to  do  s.)  had  been  accepted  by  the  company,  and  who  had  not  been  notified, 
and  C.  had  no  knowledge  of  such  failure  to  notify,  therefore  C.  was  not 
guilty  of  fraud  or  default 

Held,  That  the  cancellation  would  only  b^  effective  upon  the  lapse  of  a  reason- 
able time  after  notice,  to  procure  other  insurance. 

Held,  That  iu  order  to  make  the  cancellation  complete,  the  company  should 
have  surrendered  the  obligation  of  N.  given  for  the  premium.  Chadboume 
vs.  German-American  Ins.  Co.,  897. 
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12.  Refobuation  in  Case  of  Poltct  Ebboneously  icadb  to  Mobtoagob. — ^Where 
the  insurance  was  procured  by  the  mortgagee  on  his  own  ihtereHt  and  the 
policy,  by  mistake,  was  made  in  the  name  of  the  mortgagor,  this  error 
will  not  be  allowed  to  defeat  it,  but  equity  will  reform  the  contract,  and 
direct  the  paj^ment  of  the  insurance-money  to  the  mortgagee.  Fink  vs. 
Queen  Ins,  Co,,  314. 

See  Action  1,  2  ;  iNcmcBBANCE ;  Insxtbable  Intebe&t  3  ;  Otheb  Insijbange  5. 

MUTUAL  COMPANY. 

1.  By-Law  as  to  Limitation. — Where  the  by-law  of  a  mutual  company  was 

pleaded  to  the  effect  that  suit  must  be  brought  by  the  insured  within  six 
months  if  noticed  that  the  company  declined  to  arbitrate  or  pay  the  loss. 
Me'dj  On  demurrer  that  the  plea  was  bad  unless  it  alleged  that  the  by-law 
antedated  the  making  of  the  contract.     Cox  vs.  Farmers  Mut.  F,  Assn.,  149. 

2.  Amkndment  to  Chabteb  op  Stock  Company  will  not  Conhtitute. — A  com- 

pany was  organized  under  the  laws  of  another  Stat-e  as  a  stock  company, 
but  by  a  subsequent  amendment  was  authorized  to  receive  subscriptions, 
payable  in  cash,  and  to  give  therefor  interest-bearing  receipts  setting  forth 
that  they  are  given  for  premiums  in  advance,  and  are  liable  for  losses  and 
expenses,  which  receipts  were  tn  be  receivable  only  in  payment  of  pre- 
miums, and  the  company  was  authorized  to  commence  business  when  the 
cash  subscriptions  had  reached  a  certain  sum. 
ffeld,  That  it  could  not  be  considered  a  mutual  company  within  the  meaning 
of  the  lUiuois  law,  where  the  subscribers  are  not  required  to  insure  at  any 
time  and  thus  cancel  the  receipts,  and  is  not  entitled  to  a  license  to  do 
business  as  such  in  that  initate.     Mutual  F.  Ins.  Co,  vs.  Swigert,  437. 

3.  Evidence  and  Amount   op  Assessment — Fbaud — Proop   op  Claim. — When 

the  charter  of  a  mutual  insurance  company  provides  that,  in  an  action  for 
the  recovery  of  assessments,  the  certificate  of  the  secretary  shall  be  prima 
facie  evidence  of  the  assessment  and  amount  due,  the  burden  is  on  the  de- 
fendant t<o  show  that  the  assessment  is  invalid  for  fraud  or  gross  mistake. 
In  the  absence  of  such  provision  in  the  charter  or  in  the  statute  relating 
to  such  companies,  the  company  is  bound  to  prove  the  facts  establishing 
the  claim. 

In  fixing  the  amounts  to  be  assessed  upon  the  members  for  losses  incurred  by  a 
mutual  insurance  company,  a  reasonable  amount  may  be  included  for  ex- 
penses and  insolvency  of  members.  If  the  plaintiff  in  an  action  to  recover 
an  assessment  proves  its  claim  without  showing  so  large  iln  excess  in  the 
assessment  a«  in  itself  satisfies  the  jury  of  firaud  or  gross  mistake,  it  is 
entitled  to  recover.  The  burden  of  showing  fraud  or  misconduct  is  on  the 
defendant  when  he  relies  on  that  as  a  defense. 

Where  the  defendant  files  an  affidavit  under  the  Pennsylvania  act  of  May  1, 
1876,  $  56  (P.  L.  53),  the  plaintiff  is  bound  to  prove  its  claim  as  if  the 
statutory  provision  relative  to  the  certificate  had  not  been  enacted. 

By-laws  of  a  mutual  insurance  company  are  part  of  the  contract  of  insurance, 
and  the  directors  have  no  right  to  make  an  assessment  on  any  basis  other 
than  there  set  out.     Susqueluinna  Mut  Ins,  F,  Co,  vs,  Gackenlmch,  557. 

See  Assessment  1 ;   Insolvency  1 ;  Subplub  ;  Taxation  3 ;  Vacant  ?• 

NEGLIGENCE. 

Title  to  Insubanob  Money — Total  Loss — Bubden  op  Pboop — Evidence. — ^The 
libelants  issued  a  running  policy  to  H.  M.  &.  Co.,  "on  account  of  H.  M.  & 
Co.,  for  whom  it  may  concern.^'  They  subsequently,  upon  the  application 
of  H.  M.  &  Co.,  issued  a  certiilcate  or  insurance  under  and  subject  to  the 
conditions  of  the  said  policy ;  loss,  if  any,  payable  to  the  assured,  or  order. 
H.  M.  &  Co.,  by  whom  the  insurance  was  effected,  were  intermediaries 
between  boatmen  and  shippera.  A.,  P.  &  Co.  were  the  owners  of  the 
cargo.    The  certificate  by  wnich  the  cargo  was  insured,  under  and  subject 
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to  the  conditions  of  the  runninff  policy,  was  obtained  by  H.  M.  &  Co.  at 
the  request  of  A.,  P.  &  Co.  The  libelants'  dealings  were  entirely  with 
H.  M.  &  Co.  In  consequence  of  negligence  on  the  part  of  the  carrier,  a 
total  loss  ensued.  The  libelants,  upon  an  abandonment  by  A.,  P.  &  Co. 
and  H.  M.  &  Co.  of  their  interests  in  the  property,  paid  the  insurance  in 
full,  and  filed  a  libel  against  the  currier  for  negligence.  Held,  that  the 
certificate  and  policy  are  to  be  read  together ;  and  when  so  read,  consti- 
tute a  contract  to  insure  H.  M.  <&  Co.  for  themselves,  and  for  those  whom 
they  might  represent,  having  insurable  interests  in  the  premises,  and 
that  botn  H.  M.  &  Co.  and  A.,  P.  &  Co.  were  embraced  therein.  The  in- 
tention of  the  person  who  effects  the  insurance,  whether  known  to  the 
insurer  or  not,  determines  the  application  of  the  clause. 

Payment  of  a  total  loss  works  an  equitable  assignment  of  the  property,  and 
the  iitsnrer  may,  after  payment  to  the  assured,  charge  the  carrier  for  neg- 
ligence in  destroying  property  which  has  become  his.  The  insurer,  upon 
subrogation  to  the  rights  of  the  asHured,  becomes  the  real  party  in  inter- 
est, and  may  maintain  the  suit  in  his  own  name. 

When  a  Iqss  occurs  in  consequence  of  an  explosion  of  the  boiler,  a  presump- 
tion <  f  negligence  on  the  part  of  the  carrier  is  thereby  created,  which 
those  Avho  are  responsible  must  rebut  by  proof  of  due  care,  or  by  showing 
the  existence  of  circumstances  over  which  they  had  no  control,  and  to 
which  the  result  may  be  fairly  attributable. 

Although  the  answer  denies  negligence,  it  admits  facta  which  raise  a  pre- 
sumption of  negligence,  but  as  the  apostles  indicate  that  the  question  of 
negligence  has  not  been  fnlly  entered  into,  and  as  the  claimant  has  relied 
upon  the  theory  that  the  facts  fonnd  did  not  make  out  a  prima  facie  case 
against  him,  he  may  be  permitted  to  apply  for  leave  to  introduce  further 
evidence  in  this  regard.     Providence-  JVashwgton  Ins.  Co.  vs.  The  *'Wmci/,  254. 

See  Agent  17. 
NOTICE. 

Waiveb  by  Agent.— a  stipulation  in  a  fire  insurance  policy,  that   immediate 

written  notice  of  loss  shall  be  given  to  the  companj',  may  be  waived   by 

an  agent  Avho  has  full  authority  to  adjust  the  loss,  although  the  policy 

•  provides  that  the  company  shall  not  be  bound  by  the  acts  or  declarations 

of  its  ^igents  not  contained  in  the  policy.    Stevens  vs.  Citizens^  Ins.  Co.,  112. 

See  PaooFs  or  Loss ;  Statute; 
NON-FORFEITURE. 

X.  DisHONOBEi)  Ordeb  FOE  PREMIUM. — Tlic  policy  provided  that  it  nhould  be 
incontestable  except  for  fraud  on  certain  conditions,  which  were  complied 
with.  The  insured  gave  an  order  for  ])art-i>ayment  of  premium,  which 
was  not  honored.  The  order  stipulate<l  that  if  not  paid  all  rights  of  the 
insured  in  the  policy  should  be  forfeited. 

Held,  That,  as  to  the  beneficiary,  no  forfeiture  could  be  enforced.  The  policy 
provided  that  the  binding  receipt,  when  its  number  has  been  inserted  in 
the  policy,  shall  be  conclusive  evidence  of  pa>^nent  of  premium,  and  when 
such  an  instrument  with  the  number  inserted  is  placed  in  the  hsiiids  of  the 
beneficiary,  the  company  will  be  estopped  to  assert  as  to  her  the  non-pay- 
ment of  premium.     Kline  r«.  Xat.  Ben.  Ass^n,  769. 

2.  Construction  of  Law — Rights  op  Beneficiart. — An  act  of  the  legislature 
provided  that,  upon  the  payment  of  the  first  premium  upon  a  policy  of 
Jife  insurance,  the  ]»olicy  should  remain  in  force  for  a  certain  time  for  the 
full  amount  thereof,  *' anything  in  the  policy  toithe  contrary  notwith- 
standing." 

Held,  That  this  act  might  by  waived  by  tlie  express  agreement  of  the  parties^ 
by  the  substitution  of  a  non-forfei table  policy  of  a  dift'ereut  character. 
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The  beneficiary  of  a  policy  is  bound  by  all  the  tennB  of  the  original  contract 
entered  into  between  the  insurea  and  the  company.  Caffery  vb,  John 
Hancock  MuU  lAfe  Ins.  Co,,  287. 

OCCUPANCY.     See  Vacant. 

OTHER  INSURANCE. 

!•  Notice  to  Agent  not  SuiriciENT  When— Waitbb  by  Adjusteb. — A  condition 
of  the  policy  required  that  notice  of  other  insurance  should  be  given 
to  the  company;  and  indorsed  on  the  policy  or  otherwise  acknowledged 
in  writing. 

Seldf  That  the  notice  must  be  given  to  the  company  itself  through  its  mana- 
ging officers  at  its  head  otiiee  ;  notice  to  a  local  agent,  though  given  in 
writing  where  no  indorsement  had  been  made  upon  the  policy  was  not  suf- 
ficient. 

Meldf  That  the  fact  of  the  other  insurance  having  been  effected  through  the 
same  agent,  would  not  amount  to  constructive  knowledge  by  the  company 
or  a  waiver  of  the  condition  where  actual  knowledge  had  not  been 
brought  to  the  company. 

Hdd,  That  an  average-adjuster,  employed  to  adjust  the  loss,  had  no  power  to 
waive  a  breach  of  the  policy-provision  regarding  other  insurance. 

Held,  That  a  mere  investigation  b^  such  adjuster  regarding  the  amount  of 
loss  and  consequent  liability  without  more,  would  not  amount  to  a  waiver 
of  the  condition,  even  had  he  been  authorized  to  waive  such  condition. 
Jfestern  Asa'e  Co.  vs.  Doull,  984. 

2.  MzNOLiNO  OF  Goons.  — It  is  no  defense  to  an  action  brought  upon  a  policy  of 

fire  insurance  containing  the  usual  clause  against  insurance  in  other  com- 
panies without  consent,  that  the  plaintifi  aid  insure  in  other  companies 
if  the  different  policies  do  not  legally  cover  the  same  property,  although 
there  may  be  some  mingling  of  the  goods.  Boatman^s  F.  <f-  M.  Ins.  Co.  vs. 
Hocking,  961. 

3.  AasEESfENT  wrra  Agent  as  an  Estoppel — Entibb  ob  Sepabable  Contbact.  — 

The  policy  provided  that  it  should  be  void  in  case  of  other  insurance  with- 
out consent  indor^sed,  and  that  nothing  less  than  a  specific  agreement 
clearly  expressed  and  indorsed  on  the  policy  should  be  a  waiver  of  its 
printed  conditions. 

Held,  That  an  agreement  with  the  authorized  a^ent  at  the  time  of  insuring 
that  other  existing  insurapce  should  be  permitted,  will  estop  the  company 
from  alleging  that  such  consent  was  not  actually  indorsed.  But  a  mere 
a£[reement  subsequent  to  the  issue  of  the  policy  that  other  insurance 
nught  1>e  taken  out,  where  it  does  not  appear  that  the  company  had  any 
knowledge  that  it  was  taken  ont,  and  no  request  for  its  indorsement  is 
made,  wul  not  operate  as  an  estoppel. 

Where  the  policy  is  on  the  building  and  contents,  the  amounts  on  each  being 
apportioned,  it  is  an  entire  contract,  and  if  avoided  as  to  the  building  by 
other  insurance  thereon  without  consent,  it  is  also  void  as  to  the  contents. 
Havens  vs.  Home  Ins.  Co.,  713. 

4.  Knowledge -OF  Agent. — The  policy  provided  that  it  should  be  void,  un- 

less consent  were  obtained  in  writing,  in  case  **  the  insured  should  have 
or  shall  hereafter  obtain  any  policy  or  agreement  for  insurance,  whether 
valid  or  not. 

Held,  That  the  policy  was  avoided  by  taking  out  another  which  was  obtained 
and  shown  to  the  agent,  without  objection  by  the  latter,  after  frtiliug  to 
negotiate  with  him  for  the  additional  insurance  at  a  satisfactory'^  rate. 
Bofnnson  vs.  Fire  Association  of  Philadelphia,  65. 

6.  When  Voin.—The  terms  of  an  insurance  policy  on  a  building  and  machin- 
ery therein  provided  that  it  should  become  void  if  any  other  insurance 
policy,  whetner  valid  or  not,  was  obtained^  on  the  same  property.  An- 
other policy  had  been  taken  out  previously,'  which  stipulated  to  be  void 
VOL.  XVI.-  66. 
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if  the  property  were  sold  or  mortgaged,  if  any  chanfipe  took  place  in  the 
title,  or  any  portion  of  it  were  removed  to  another  location  without  the 
company's  consent.  Subsequently  this  policy  was  rendered  void  by 
the  fact  that  the  property  was  sold  and  mortgaged  to  secure  the  purchase- 
price  ;  also  the  ^lachinerv  was  removed,  without  the  required  consent, 
troxn.  the  building  in  which  it  was  when  the  policy  was  issued.  Held., 
that  the  first-mentioned  policy  was  not  defeated  by  the  existence  of  the 
other,  since  the  latter  nad  ceased  to  be  a  binding  contract  of  insurance 
before  the  former  was  issued.     Stevens  v%.  Citizens^  Ins,  Co.^  112. 

See  Agent  2,  13 ;  Lbsskx  ;  Mobtoaoe  2. 

OVER-mSURANCE. 

Of  Caboo  bt  Captain — Fbaud.— An  over-insurance  of  the  car^o  is  not  a  breach 
of  warranty  by  the  owner  of  the  vessel  not  to  insure  his  interest  in  the 
vessel  beyond'a  certain  amount. 

An  over-insurance  of  cargo,  growing  out  of  insurance  by  a  banking  firm  to 
protect  them  as  acceptors  of  drafts  drawn  by  the  captain  on  them  to  meet 
disbursements  in  the  purchase  of  timber,  which  composed  the  cargo,  does 
not  tend  to  establish  that  the  loss  of  the  vessel  was  fraudulent.  Merchants^ 
Mut  Ins.  Co.  vs,  Allen,  453. 

PAROL  CONTRACT.    See  Refobmation  1,  Contbact. 

PARTIAL  LOSS.     See  Collision. 

PARTNER. 

1.  Tbansfeb  oip  Pabt-intebest  a  Sale.— The  policy  'provided  that  if  the  as- 

sured sell  or  transfer  the  property  it  should  be  void.  The  insured  sub- 
sequently transferred  to  a  firm  consisting  of  himself  and  a  partner. 
HelBf  that  the  insured  did  not  part  with  his  insurable  interest  by  the  transfer 
so  as  to  avoid  the  policy  irrespective  of  conditions  in  that  instrument,  but 
there  had  been  a  sale  which  worked  a  forfeiture  within  the  provision. 
Blackwell  vs,  Miami  Valley  Ins,  Co,y  699. 

2.  Eppect  op  New  Mbmbeb  in  Case  op  Renewal — ^Pboops  op  Loss.— A  firm 

consisting  of  two  members  insured  their  stock  against  fire,  and  subse- 
quently Introduced  another  member,  but  without  changing  the  name  of 
the  firm.    The  policy  was  under  seal,  and  provided  '*  that  this  insurance 

\  shall  continue  and  be  in  force  *  *  *  so  long  as  the  said  assured,  or 
their  assigns,  shall  continue  to  pay  the  like  premium  as  hath  been  paid 
for  this  insurance  ;  provided,  that  a  premium  for  a  continuance 

of  the  insurance  shall  be  actually  paid  by  the  assnred,  or  their  assigns, 
•  *  *  and  *  *  *  a  receipt  therefor  given  by  this  corporation." 
Renewal  premiums  were  duly  paid  by  the  firm,  and  renewal  receipts 
taken  therefor,  until  April,  IStiS,  when  a  fire  occurred. 

Heidi  That  the  covenant  in  the  policy  contemplated  the  continuance  or  ex- 
tension of  the  contract  of  insurance  from  year  to  year  as  a  specialty,  and 
the  payment  of  the  yearly  premiums  so  continued  it.  The  incoming 
member  of  the  firm,  not  being  a  party  of  the  deed,  could  not  be  joined  as 
a  plaintiff  in  the  action,  nor  could  assumpsit  be  maintained  by  the  origi- 
nal firm  for  the  loss  sustained. 

The  same  firm  held  another  policy  from  the  same  company,  obtained  under 
similar  circumstances,  which  policy  did  not  contain  a  covenant  for  con- 
tinuance or  extension,  but  expressly  declared  that  it  should  only  con- 
tinue for  one  year. 

Heldy  That  the  policy,  as  a  specialty,  did  not  admit  of  an  extension,  but  that 
the  renewal  receix)ts  constituted  distinct  parol  contracts  referring  to  and 
incorporating  the  terms  of  the  original  policy.  The  absence  of  notice  to 
the  insurance  company  of  the  change  in  the  firm  did  not  affect  the 
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validity  of  the  last  of  such  contracts,  which  must  be  held  to  have 
been  made  with  all  the  partners,  and  enforceable  by  them  in  an  action  of 
assumpsit. 

By  one  of  the  conditions  in  the  policies,  the  parties  insured  were  required 
to  render  to  the  company  within  a  reasonable  time.  ''  a  full  and  particu- 
lar account  of  their  loss,  to  be  signed  by  their  own  hands,  and  verified 
by  their  oath  and  affirmation/'  ^^^y  ^^®  ^^  ^^^  parties  signed  and  veri- 
fied the  particulars.  The  company  did  not  object  to  thesumciency  of  the 
particulars  until  after  action  brought,  and  in  the  first  instance  based 
their  refusal  to  pay  upon  other  grounds. 

^eZd,That  they  had  waived  any  objection  to  the  sufficiency  of  the  particulars. 
President  ^  Directors  vs,  Flose,  831, 

See  Pboofs  op  Loss  10. 

PETROLEUM.    See  Stobing. 

PLEADING. 

L  SuFFicrENCT  OP  Declaration — Policy  in  Anotheb  Name — Excegj^ive  Valua- 
tion. —  A  declaration  in  assumpsit  on  a  policy  of  insurance,  not  intended 
to  be  drawn  alter  the  lorm  prescribed  by  ch.  66  of  the  acts  of  1877,  is 
nevertheless  sufficient,  if  it  in  substance  and  effect  sets  forth  the  cause  of 
action,  by  averments  equivalent  to  those  prescribed  by  that  statute,  al- 
though it  may  be  insufficient  as  a  common-law  declaration. 

In  an  action  upon  a  policy  of  insurance  a  plea  that  such  policy  was  made 
and  issued  to  a  different  person  than  the  person  named  tnerein,  although 
of  the  same  name,  is  equivalent  to  the  general  issue,  and  it  objected  to, 
ought  to  be  rejected,  or  if  demurred  to  the  demurrer  should  be  sustained. 

In  an  action  of  assumpsit  upon  a  policy  of  insurance  of  (1,500.00  against  loss 
by  fire,  of  a  certain  stock  of  store  goods,  the  defendant  filed  a  plea  alleg- 
ing in  substance  that  at  and  before  the  making  of  the  policy,  the  insured 
falsely  represented  to  the  defendant's  agent  who  issued  the  policy,  that 
the  stock  of  store  goods  about  to  be  insured  was  worth  |2,00O.0O,  which 
was  false,  and  then  by  the  insured  known  to  be  false,  and  that  the 
'^  goods''  were  not  worth  that  sum;  and  that  the  insured  then  and  there 
agreed,  that  during  the  continuance  of  the  policy,  he  would  keep  in  said 
store  a  stock  of  goods  of  the  average  value  of  $2,000.00,  and  that  he  did 
not  keep  up  his  average  stock  to  the  value  of  $2,000.00,  but  permitted  the 
same  to  be  run  down  until  at  the  time  they  were  destroyed  they  did  not 
exceed  in  \  alue  $:^00.00.    Held  : 

That  such  plea  presents  no  good  ground  of  defense,  and  having  been  objected 
to  it  ought  to  have  been  rejected,  and  having  been  demurred  to  the  de- 
murrer ought  to  have  been  sustained. 

On  the  trial  of  an  action  upon  a  policy  of  a  fire  insurance  company,  an  in- 
struction which  in  effect  tells  the  Jury,  that  if  the  company's  agent  em- 
pl6yed  in  issuing  such  policy,  without  any  misrepresentation  or  suppres- 
sion of  the  truth,  by  word  or  act  on  the  part  of  the  person  desiring  to  be 
insureil,  or  on  the  part  of  his  agent  employed  in  negotiating  such  insur- 
ance—fails or  neglects  to  ascertain  the  identity  of  the  person  desiring 
such  insurance,  and  believes  that  the  name  of  the  insured  is  in  fact  the 
name  of  his  agent,  and  that  the  agent  of  the  insured  and  the  insured  are 
one  and  the  same  person,  such  company  is  not  bound  to  be  insured  by 
such  policy— is  erroneous  and  is  properly  refiised.  Trams  vs,  Peahody 
Ins.  Co.  J  16L 

2.  Sufficiency- OP  Reply — Atbbsoent  op  PEBPORifANCB. — A  reply  setting  forth 
existence  of  an  agency  in  the  county  in  which  suit  is  brought  and  service 
ou  such  agent  is  enough  to  give  the  court  in  that  county  prima  faeie 
jurisdiction. 

Where  plaintiff  avers  performance  of  conditions  regarding  proofs  in  one  para- 
graph and  a  waiver  of  the  conditions  in  another,  issue  is  completed  by  a 
feneral  denial  without  the  necessity  of  a  special  affirmative  answer 
ndiana  Ins.  Co.  vs.  Capehart,  53. 
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3.  Chabactbb  in  Case  of  Fbattd. — In  an  action  on  a  fire  insurance  policy, 

counsel  for  plaintiffs,  in  his  concluding  argiunent  to  the  jury,  said  that 
the  ancestry  of  plaintiffs  was  well  known  to  counsel,  and  to  every  one 
else  who  had  lived  in  the  community  with  them ;  that  their  honor,  integ- 
rity, honesty,  and  truthfulness,  and  that  of  their  descendants,  had  never 
heen  called  in  question  until  this  soulless  corporation,  detendant  in  the 
case,  had  charged  one  of  their  descendants  with  falsehood,  fraud,  and 
mlsrepreseutation.  ffeldj  objectionable  language.  Commercial  Fire  Ins. 
Co.  i'^.  Jlle»y  641. 

4.  AxLEOiiTioN  AS  TO  Payhent. — A  coutract  of  insurance,  made  by  a  husband, 

provided  the  money  should  be  "payable,  in  case  of  his  death,  to  his 
wife,  M.  L.,  or  her  executors,  administrators,  guardians,  or  assigns,  as 
directed  by  said  member  in  his  application,  or  to  such  other  person 
or  persons  as  he  may  subsequently  direct,  by  will  or  otherwise."  Held, 
that  in  an  action  on  this  contract  by  the  wife,  she  need  not  allege  in  her 
complaint  that  the  husband  had  not  directed  the  money  to  be  paid  to 
any  other  person,  as  that  is  matter  of  defense.  Laudenschlaffer  re,  N.  JV. 
Endo\cment  Aas'n,  982. 

See  Application  4 ;  Abbitbati^n  2 ;   Policy  2. 
POLICY. 

Befobbiationi  Cask  of  Vabianck.— The  ])Iaintiff  claimed  that  the  policy  ho 
received  was  different  from  that  contracted  for,  and  sought  to  recover 
damages  for  refusal  to  deliver  the  policy  contracted  for. 

Heldy  That  the  ommlssion  from  the  evidence  of  the  policy  actually  received 
and  the  application  and  the  lack  of  proof  that  it  was  not  accepted,  were 
fatal  to  the  claim. 

Held  J  That  a  written  coutract  cannot  be  reformed  for  fraud  or  mistake  with- 
out proof  of  what  was  fraudulently  omitted  or  inserted.  Mere  onil  evi- 
dence will  not  suffice. — Conrow  vs.  American  Life  Ins.  Co.j  72. 

2.  Exhibit  OF  Policy  in  Complaint. —It  is  not  sufficient  in  the  complaint  to 
merely  refer  to  the  copy  of  the  policy  which  is  attached  as  an  exhibit,  to 
show  the  nature  of  the  pro]>evty  insured,  its  location,  and  the  term  of  in- 
surance, such  facts  should  be  specifically  set  forth  in  the  complaint  itselfl 

Such  copy  of  the  policy  will  not  be  looked  to  on  demurrer  to  aid  the  suffi- 
ciency of  the  pleading. — Johnson  vs.  Home  Lis.  To.,  2u8. 

See  AoKNT  4;  Application  9;   Cancellation  2;   Constbuction  2;  Contract; 

Non-fobfeitube. 

PRACTICE.     See  Agent  5 ;  Insxtbable  Intebest  7 ;  Seawobtht. 

PREMIUM. 

1.  Aobeemxnt  fob  Cbedit  in  Cask  of  Non-Payment.— Where  it  appeared  froir 

the  evidence  that  there  was  a  mutual  understanding  between  the  comjMiuy^ 
its  agent  and  the  insured  that  instead  of  a  strictly  cash  ])aymeut  of  ])!«- 
mium  at  the  time  of  effecting  insurance  a  short  credit  woiild  be  given, 
and  the  policy  provided  that  it  should  be  void  if  the  insureil  neglected  to 
pay  the  premium,  a  failure  to  pay  until  the  renewal  premium  was  a  short 
time  overdue  ami  a  loss  had  occurred,  did  not  work  forfeiture.— Ledaiton 
Mut.  Ins.  Co,  vs.  Humes,  679. 

2.  Obdeb  fob  Payment  out  of  Wages. — An  accident  iwlicy  was  issued  for  the 

term  of  twelve  months.  An  order  on  the  employer  of  insured  was  given 
for  the  premium,  payable  in  four  monthly  installments,  to  be  deducted 
from  wages  earned  in  January,  Febnuiry,  March,  and  April.  The  order 
was  not  accepted  by  the  employer,  hut  the  first  two  installments  were  paid 
by  the  employer.  During  tlie  two  months  following  the  insured  earned 
no  wages,  and  the  installments  were  not  paid.    But  during  the  following 
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moutli  he  had  earned  more  than  enough  to  pay  them  when  an  accident 
occurred.  The  policy  provided  that  the  installments  should  apply  to  suc- 
cessive periods  of  two,  two,  three,-  and  five  months  each,  and  that  there 
should  be  no  liability  for  any  period  during  which  an  installment  should, 
be  unpaid.  The  company  did  not  demand  payment  of  the  balance  of  the 
order,  nor  notify  the  insured  that  it  was  unpaid  and  the  policy  at  an  end, 
nor  did  it  return  to  him  the  order. 

Held,  That  these  things  were  not  required  of  the  company,  the  policy  ceased 
according  to  its  terms  upon  non-payment.  The  employer  could^only  have 
paid  out  of  wages  earned  later  at  its  periL 

ff eld 'Thf%t  there  could  be  no  recovery.     Bane  vs.  Travelers*  Ins.  Co.,  749, 

3.  Rboovertbackop.— Where  the  policy  was  valid  in  its  inception  and  there 

was  for  a  time  a  risk,  premiums  previously  paid  cannot  as  a  general  rule 
be  recovered  as  for  uiouey  had  and  received,  on  account  of  a  refusal  to 
receive  another  premium.     Continental  Life  Ins.  Co.  vs.  ffauser,  781. 

4.  Waiveb  by  AaEMT  in  case  of  Renewal. — The  company  was  accustomed  to 

give  credit  to  its  agent  in  the  collection  of  premiums  on  policies  issued 
through  him,  and  the  agent  in  turn  was  accustomed  to  credit  the  policy- 
holders. A  policy  was  renewed,  but  the  renewal  premium  was  not  paid 
to  the  agent  until  a  few  days  lat  -rand  after  a  fire.  The  premium  was  for- 
warded to  the  company  by  the  agent  but  refused,  the  company  setting 
up  a  policy-provision  that  it  should  be  void  in  case  the  premium  was  un- 
paid. 
Heldy  That  the  provision  was  waived  by  a  mutual  understanding  between  the 
l>artie8  regarding  credit.    Lebanon  Mut.  Ins.  Co.  vs.  Humes,  882. 

See  Agent  2,  3,  6,  8,  14  :  Benevolent  Societt  3 ;  Bbokeb  ;  Evidence  4 ;  Fobfbi- 
TiTBE  ;  Mobtgaoe  1 ;  NoN-FOBFErruBB ;  Taxation  3. 

PREMIUM-NOTE. 

1.  Waiveb  07  Payment. —Where  a  policy  contains  no  express  stipulation  that 

the  failure  to  pay  a  note  given  for  membership  when  due  would  render 
the  policy  void,  and  after  a  note  so  given  becomes  due  the  time  of  pay- 
ment is  extended  by  the  company,  and  death  occurs  before  this  time  of 
payment  runs  out,  held,  that  no  forfeiture  of  the  certificate  of  membership 
can  be  declared  for  nnn-payment  of  the  note  when  first  due.  Kansas 
Prol.  Unianvs.  Whitt,  853. 

2.  Liability  to  Assessment  in  Case  of  Insolvengv.  —Where  the  losses  of  an  in- 

solvent fire  insurance  comjiany  are  about  $50,000,  and  the  premium-notes 
$174,000,  of  which  |79,391.27  represents  unexpired  policies,  an  assessment 
'*  to  the  amount  of  the  premium-notes,  *  *  *  less  all  previous  assess- 
ment*," is  so  much  in  excess  of  the  amount  required  for  the  payment  of 
losses  that,  in  an  action  on  a  premium-note  by  the  assignee  to  recover  the 
assessment  due  thereon,  the  burden  is  on  him  to  show  that  such  assess- 
ment was  reasonably  proper,  in  view  of  all  the  circumstances,  and  in  the 
absence  of  such  proof  a  verdict  should  be  directed  for  the  policy-holder. 
Lehigh  Valley  Fire  />w,  Co.  vs.  Dreyfoos,  523. 

3.  Insured  as  Agent  of  the  Company  in  its  Payment — Waiveb. — The  insured 

had  given  a  premium-note,  which  the  agent  afterward  forwarded  to  the 
postmaster  of  the  town  where  insure<l  resided  for  collection,  together  with 
a  notice  that  if  not  paid  within  thirty  days  from  date  the  policy  would  be 
suHpended.  Unknown  to  the  agent,  the  insured  wjis  himselt'  the  post- 
master. Within  thirty  days  of  it«  reception,  but  after  the  expiration  of 
thirty  days  from  the  date,  the  postmaster  canceled  the  note  in  presence  of 
two  witnesses  and  placed  the  amount  in  a  seperate  apartment  in  his  safe 
with  the  remarlc  that  there  was  another  note  paid.  The  proi)erty  burned 
on  the  following  day,  and  Khort-ly  after  the  identical  money  in  the  safe 
was  forwarded  to  and  received  by  the  agent  in  ignorance  of  the  loss.  The 
policy  provided  that  it  should  not  be  liable  while  any  note  given  for 
premium  reuuiiued  due  and  unpaid. 
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Held,  That  the  policy-provision  was  valid, 

JEfeldj  That  the  insnred  could  not  act  as  agent  of  the  company  in  payine  his 
own  note  and  in  waiving  the  policy-provision ;  and  having  concealed  the 
fact  of  the  loss  when  transmitting  the  money,  the  company  was  not  liable. 
HarUvs.  Coujwil  Staffs  Ijm,  Cq.,  670. 

See  AssBSBMENT  1 ;  Camcbli«ation  1,  3 ;  Pboofs  of  Death  ;  Wife's  Polict. 

PROHIBITED  RISE.    See  Stobino. 

PROOFS  OF  DEATH. 

Waiveb  of — Cancellation — Non-fayment  of  Note. — After  the  death  of  a  per- 
son holding  a  policy  of  insurance,  and  the  insarance  company  is  notified 
of  his  death  by  the  beneficiary  named  in  said  policy,  and  the  company 
refuses  to  pay  upon  the  grounds  that  deceased  was  not  a  member  of  the 
company,  and  that  the  policy  had  been  canceled  for  non-payment  of  a 
note  given  for  membership-fee,  held,  that  no  formal  ^roof  was  necessarv. 
and  that  by  denying  all  liability  the  company  waived  proof  of  death, 
Kansas  Prot.  Union  vs.  Whiit,  853. 

See  Aqent  11. 

PROOFS  OF  LOSS. 

1.  Repudiation  of  Tj ability  a  Waiveb.— A  policy  of  insurance  contained  the 

following:  " Persons  having  a  claim  under  this  policy  shall  give  im- 
mediate notice  thereof  to  the  company,  and  within  ten  days  thereafter 
render  a  particular  account  and  proof  thereof,  signed  and  sworn  to  by  them, 
setting  forth,  etc."  *  *  •  "  And  until  such  proofs,  as  above  recited,  are 
produced,  and  examinations  and  app«»als  permitted,  the  loss  shall  not  be 
payable."  Upon  destruction  of  the  property,  promi>t  notice  of  the  Ions 
was  given  to  the  company  insuring,  wnich  replied,  repudiating  responsi- 
bility exclusively  on  collateral  grounds,  and  declining  to  take  the  cade 
into  consideration.  Held,  that  the  insuring  company  had  waived  its 
right  to  proofs  of  loss,  etc.    Lebanon  Mutual  Ins.  Co.  vs^  Erh,  47. 

2.  Evidence  of  Right  of  Recoveby — Waiveb.  —When  the  making  of  the  policy, 

pa3rnient  of  premium,  death  notice  and  proofs  have  been  averred  and. 

proved,  a  prima  facie  right  of  recovery  is  made  out. 
Where  notice  and  proofs  have  been  received  and  retained  without  objection, 

until  the  trial,  any  defects  in  them  are  waived. 
Refusal  to  pay  on  some  ground  not  affecting  the  merits,  as  want  of  proper 

notice,  is  a  waiver  of  all  other  objections.      Continental  Life  Ins,  Co,  vs. 

Rogers,  417. 

3.  Magistbate's  Cebtifioate.— Where  the  proofs  required  the  certificate  of  the 

nearest  magistrate, 

Held,  That  the  certificate  of  a  notary  is  not  a  compliance,  but  its  acceptance 
and  retention  without  objection  is  a  waiver  of  the  defect.  Cayon,  vs. 
Dwelling-House  Ins.  Co.,  552. 

4  Waives  of. — An  insurance  company  which  receives  proofs  of  loss  when 
offered,  refers  them  to  its  adjuster,  and  retains  them,  without  objection  or 
complaint,  for  five  months,  will  be  held  to  waive  a  compliance  with  the 
conditions  of  the  policy,  even  though  the  proofiswere  not  made  within  the 
time  nor  in  the  form  required  by  the  policy.  Commercial  Union  Ins.  Co. 
V8.  Hocking,  567. 

.'>.  What  is  Sufficient  Statement.— A  statement  furnished  in  compliance  with 
a  condition  in  a  policy  of  fire  iusurance  requiring  the  iusurea  to  furnish 
ill  his  proofs  of  loss  the  origi^a  of  the  fire,  that  the  same  was  not  occasioned 
by  his  fault  or  fraud,  and  that  he  had  done  nothing  to  violate  the  condi- 
tions of  the  policy  or  render  the  same  void,  is  sufficient.  Howard  Ins.  Co. 
vs.  Hocking,  583. 
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6to  In  oasb  of  Liohtning. — The  mere  written  certificate  of  a  veterinary  snrgeon 
that  the  animal  insnred  had  been  struck  and  killed  by  lightning,  is  not 
sufficient  compliance  with  the  Iowa  statute  prescribing  what  proofs  of 
loss  shall  be  necessary  to  sustain  an  action  on  a  policy.  WeUk  vs.  Des 
Moines  Ins,  Co.y  592. 

7.  Measurb  OF  Damages. — A  marine  policy  provided  that. the  insured  should 

furnish  verified  proofs  stating  among  others  the  nature  and  extent  of  his 
loss,  and  further  provided  how  it  should  be  estimated  and  that  the  loss 
should  be  payable  sixty  days  after  furnishing  such  proofs. 
Heldy  That  though  the  company  might  contest  the  propriety  of  the  demand 
made  or  its  liability  at  all,  the  measure  of  damages  was  sufficiently  sup- 
plied by  the  contract  to  enable  the  plaintiff  to  swear  to  his  claim  upon 
fiUn^  a  declaration,  and  to  give  him  a  right  under  the  laws  of  Maryland 
to  a  Judgment  by  default.     Oritnt  Mut.  Ins,  Co.  rs.  AndretcSf  634. 

8.  Waiver  of. — An  offer  by  an  insurance  company  to  pay  the  loss,  except  upon 

certain  things  claimed  not  to  be  covered  by  the  policy,  is  a  waiver  of 
proofs  of  loss,  and  gives  the  insured  the  right  to  sue  at  once,  without 
waiting  for  the  lapse  of  sixty  days  provided  in  the  policy.  Commercial  F. 
Ins.  Co.  Alleuy  641. 

9.  What  Constitutes  Fbaud  in  Case  of  VALUED-poiiiOY  Law— Total  Lobs. — The 

policy  of  a  fire  insurance  company  contained  the  following  clause  :  '*  All 
traud  or  attempt  to  defraud,  by  false  swearing  or  otherwise,  shall  cause  a 
forfeiture  of  all  claim  on  this  company  under  this  policy."  Heldy  charging 
jury  in  suit  on  policy,  that  it  is  incumbent  on  the  defendant,  under  this 
clause,  to  show  that  the  insured,  knowingly  and  intentionally,  swore 
falsely  to  the  proofs  of  loss  in  some  material  respect  pertaining  to  the  ex- 
tent of  the  loss,  in  order  to  maintain  the  defense  of  fraud. 

In  such  case,  however,  a  serious  discrepancy  between  the  true  value  of  the 
property  and  that  sworn  to  in  the  proofs  of  loss,  or  between  the  quantity 
of  any  iind  of  personal  property  actually  destroyed  and  that  stated  in  the 
proofs,  would  be  evidence  bearing  upon  the  issue  of  fraud,  and  a  fact  to  be 
considered  by  the  jury  in  determining  whether  there  was  fraud  or  false 
swearing,  within  the  meaning  of  the  policy,  in  the  proofs. 

Eev.  St.  Wis.,  1878,  §  1,943,  provides  that  *' wherever  any  policy  of  insurance 
shall  be  written  to  insure  any  real  property,  and  the  property  insured  shall 
be  wholly  destroyed  without  criminal  fault  on  the  part  of  the  insured  or  his 
assigns,  the  amount  of  the  insurance  written  in  such  policy  shall  be  taken 
conclusively  to  be  the  true  value  of  the  property  when  insured,  and  the 
true  amount  of  loss  and  measure  of  damages  when  destroy ed.'*  Heldy  that 
theexpression  "  wholly  destroye  I,"  in  this  statute,  is  equivalent  to  **  total 
loss,"  and  that  **  total  loss,"  as  applicable  to  a  building,  does  not  mean 
that  the  materials  of  which  it  is  composed  are  all  utterly  destroyed  or 
obliterated,  but  that  the  building,  though  some  part  of  it  may  remain 
standing,  has  lost  its  identity  and  speoific  character  as  a  building,  and  has 
become  a  broken  mass,  so  that  it  canuot  any  longer  be  properly  designated 
as  a  building. 

Under  this  statute  a  fraudulent  overestimate  in  the  proofs  of  loss  as  to  the 
value  of  real  property  would  not  work  a  forfeiture,  although  the  policy  of 
insurance  expressly  provided  that  such  representation  should  have  that 
effect. 

In  such  case,  however,  fraudulent  representations  as  to  the  value  and  quan- 
tity of  the  personal  property  covered  by  the  same  policy  of  insurance  will 
work  a  forfeiture  as  to  the  whole  policy,  and  defeat  the  right  of  the  insured 
to  recover  anything  whatsoever  upon  the  real  property  included  in  such 
policy. 

In  such  case,  moreover,  fraudulent  representations  as  to  the  value  of  the  real 
property  may  be  taken  into  consideration  by  the  jury  in  determining 
whether  the  st«ktenients  made  as  to  the  quantity  and  value  of  personal 
property  destroyed  were  or  were  not  fraudulent,  where  such  statements 
were  not  in  tact  correct.     Oshkosh  Co.  vs.  Merc.  Ins.  Co.y  801. 
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10.  InCaseofPabtnxbship— Examination— Objbctiomb  to— Eyidsnob  ofVaxiITB. 
—In  case  of  partnership  insarance  it  is  suffloient  compliance  that  the 
proofs  are  signed  and  sworn  to  by  one  of  the  partners. 

In  the  absence  of  any  showing  to  the  contrary,  a  submission  of  the  insured  to 
examination  is  sufficient  compliance  with  a  policy-requirement  to  that  ef- 
fect, though  it  may  not  have  been  satisfactory. 

An  objection  that  the  proof  was  deficient  ia  form  and  substance,  without 
specifically  showing  in  what  respects,  is  too  general. 

When  the  application  stated  the  value  of  stock  to  be  $4,000,  and  further  that 
*'  stock  will  be  from  |4,00*t  to  $5,000,  '*  parol  evidence  is  admissible 
to  show  that  the  intention  of  the  insured  to  increase  the  amount  then  on 
hand  of  |1,700  to  those  figures  was  explained  to  the  agent<and  was  the 
meaning  of  the  application.    Myers  vs.  Council  Bluffs  Ins,  Co.,  885. 

IL  Wavbbov. — ^Refusal  to  pay  a  loss  on  the  ground  of  non-payment  of  pre- 
mium is  a  waiver  of  proofs.   Boyd  vs.  Cedar  Rapids  Ins.  Co.,  219. 

12.  Waives  by  Aoemt.  —Where  a  policy  of  insurance  contained  a  provision  that, 
when  a  loss  occurred  under  it,  **  the  assured  should  forthwith  give  notice 
in  writing  of  said  loss  to  the  company,  and  within  thirty  days  thereafter 
render  a  particular  account  and  proof  thereof, ''  which  was  made  a  part  of 
the  contract,  a  local  agent  who  is  simply  authorized  to  fix  rates  ot  insur- 
ance and  countersign  and  deliver  policies,  subject  to  the  approval  of  the 
company,  has  no  authority  to  waive  such  provision  of  the  policy.  Bowlin 
vs.  Hekla  F.  Ins.  Co.,  305. 

See  Action  3 ;  Adjuster  ;  Aoent  3,  14.  16 :  Abbttbation  2 ;  AssiaMMENT  5 ;  Evx- 
nsNCE  5 ;  Pabtneb  2  ;  Pueading  2  ;  Tttlx  2. 

RATE.     See  Agent  7 ;  Evidenos  4  ;  RfsK  1. 

RECEIVER. 

CoNTBOL  OF  Assets  of  Insolvent  Company  in  Anothbb  Stats. — A  receiver  was 
appointed  for  an  insolvent  Connecticut  life  company,  by  a  Connecticut 
courtunder  the  statutes  of  that  State.  Subsequentlv  a  receiver  was  ap- 
pointed by  an  Iowa  court  for  property  situated  in  that  State  at  the  in- 
stance of  Iowa  policy-holders  and  in  their  interest. 

Held,  That  all  the  policy-holders,  by  virtue  of  their  membership,  were  bound 
by  the  Connecticut  statute,  and  the  receiver  appointed  by  that  State  had 
control  of  all  the  assets  for  the  general  benefit  of  the  policy-holders. 

Held,  That  the  policy-holders  of  another  State  could  not  claim  superior  rights 
to  property  situated  in  that  State.  Parsons  vs.  Charter  OdklAfe  Ins.  Co.y 
812. 

See  Dibbctob. 

RECIPROCAL  LAW.     See  Taxation. 

REFORMATION. 

L  Alleged  Obal  Agp*eement. — It  was  claimed  that  an  oral  agreement  was 
made  with  the  agent  at  the  time  of  making  the  application,  that  the 
policy  should  allow  the  premises  to  be  vacant  for  thirty  days. 

Held,  in  an  action  to  reform  the  contract,  that  if  the  evidence  is  so  conflicting 
or  undecisive  as  to  leave  a  doubt,  the  written  contract  must  stand.  Har- 
rison vs.  Hartford  F.  Ins.  Co.,  1%1. 

2.  In  Case  of  Vabiance  of  Renewal. — Upon  the  termination  of  the  policy  the 
parties  agreed  for  a  renewal  of  the  contract  upon  the  terms  and  condi- 
tions of  the  expiring  policy.  The  new  policy  contained  the  co-insurance 
clause,  which  was  not  in  the  first  policy,  but  its  presence  was  not  discov- 
ere4l  by  the  insured  until  after  the  loss.  In  a  suit  for  reformation  of  the 
contract : 
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Held,  That  the  insured  waa  not  guilty  of  such  laches  in  faiUngto  read  the 
policy  until  after  the  loss  as  wonld  debar  him  from  the  right  to  a  reforma- 
tion of  the  contract 

Heldy  That  the  variation  from  the  original  policy  could  only  be  attribut<ed  to 
fraud  or  mistake,  and  the  insured  was  entitled  to  have  the  renewal  policy 
reformed  to  corresTwnd  with  the  original.  Palmer  vs.  Hartford  F.  Ins, 
Co.,  241. 

See  MoBTGAOSB  2 ;  Pouct  1. 
RENEWAL. 

1.  Evidence  of  Acts  of  Agent. — It  was  alleged  in  the  petition  that  a  previous 

policy  on  the  property  was  issued  and  twice  renewed  by  the  agent^  who 
agreed  with  the  claimant  that  he  would  keep  it  renewed  from  year  to 
year,  that  the  claimant  should  have  time  to  pay  the  premiums  of  his 
convenience,  that  the  agent  informed  him  that  the  policy  sued  on  had 
been  renewed,  and  would  not  be  affected  if  renewal  certificates  were 
not  delivered  prior  to  a  loss.  The  answer  set  up  that  no  renewal  con- 
tract had  been  made,  that  no  premium  was  paid,  without  which  the 
policy  stipulated  that  it  could  not  b^  renewed,  and  that  the  agent  in- 
formed the  claimant  that  he  was  not  authorized  to  renew  without  pay- 
ment of  premium. 
Held,  That  the  burden  of  proof  was  on  the  claimant  and  the  question  was  for 
the  jury.     Oiddings  vs,  Phosnix  Ins,  Co,,  510. 

2.  ExEouTOBT  CoNTBACT  WITH  AoENT.  -  E  viDENCE.  — The  iusurcd  had  been  in  the 

habit  of  insuring  in  several  companies  for  short  periods,  and  renewing 
from  time  to  time  as  occasion  required  on  tobacco  m  a  stemmery,  which 
was  shipped  as  fast  as  prepared.  Some  of  the  policies  having  expired, 
the  agent  was  informed  according  to  the  insured  that  insurance  to  the 
amount  of  $12,000  on  the  stock  was  wanted,  and  that  if  the  insurance  re- 
maining did  not  equal  that  sum,  it  was  to  be  made  up  by  renewals  or  new 
policies ;  that  the  insured  did  not  know  how  much  insurance  remained, 
and  that  the  agent  upon  examining  his  books  reported  a  certain  amount 
in  force,  and  subsequently  brought  additional  policies  for  the  balance, 
and  that  it  was  agreed  that  the  agent  should  select  the  companies,  but 
that  it  proved  that  part  of  the  insurance  reported  in  force  had  expired. 

Htldt  That  there  was  no  contract  with  the  agent  for  a  renewal  of  the  policies 
erroneously  supposed  to  be  in  force,  and  the  companies  were  not  liable. 

Held,  That  to  establish  such  an  executory  contract,  it  must  appear  that  the 
agreement  was  complete,  and  nothing  left  for  future  determination.  The 
burden  of  proof  is  on  the  party  claiming  such  a  contract.  Johnson  vs. 
Conn.  F,  Ins,  Co,,  369. 

6ee  Agent  6 ;  Fobfeitube;  Mobtoage  3 ;  Pabtneb  2 ;  Pjayaxm  4 ;  Refobmation  2. 

REPAIRS.     See  Replacement. 

REPLACEMENT. 

1.  Estimate  of  Depbeciation — Evidence. — The  policy  provided  that  in  case 

of  depreciation  of  the  property  a  suitable  dednctiou  from  the  cash  cost  of 
replacement  should  be  made  to  ascertain  the  cash  value. 

Held,  That  the  age  of  a  building  was  not  an  essential  element  in  judging  of 
depreciation^  the  nltimate  question  was,  its  condition  jnst  before  the  fire  as 
compared  with  a  new  building. 

Held,  That  in  the  absence  of  evidence  as  to  such  depreciation  on  the  part  of 
the  company,  testimony  as  to  probable  depreciation  before  the  issue  of  the 
policy  was  harmless  error.    Hegard  vs,  California  Ins.  Co.,  868. 

2.  As  Measube  of  Damages  and  as  a  Defense. — Under  a  fire-policy  giving  the 

insurer  the  right  "  to  repair,  rebuild,  or  replace  any  property  lost  or  dam- 
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aged  with  other  of  like  kind  and  qnality/*  making  repairs  is  not  a  fall  de- 
fense to  an  action,  unless  by  the  repairs,  the  property  is  made  as  service- 
able and  valuable  as  it  was  before  the  burning. 

Under  a  policy  providing  that  the  cash  value  of  the  property  destroyed  or 
damaged  shall  not  exceed  what  would  be  the  cost  to  the  assured  of  re- 
placing it,  and,  in  case  of  depreciation  from  use  or  otherwise,  a  suitable 
deduction  to  be  made  from  the  cash  cost  of  repairing,  the  measure  of  dam- 
ages is  the  cost  of  repairs,  if  by  repairs  the  property  will  be  made  as  vain- 
aole  as  before,  and  not  more  so ;  but  if  by  repairs  the  property  will  be 
made  more  valuable  than  before,  or  less  so,  then  a  corresponding  deduc- 
tion from,  or  addition  to,  the  cash  cost  of  repairing  must  be  made.  Com- 
mercial F.  Ins.  Co.  va.  Alleny  641. 

3.  A  Defense  against  G\bnishment. — Wlien  a  company  in  accordance  with  the 
policy-terms  gives  n6tice  of  election  to  replace.  It  is  no  longer  under  obli- 
gation to  pay  a  money-damage  if  it  performs  its  undertakmg.  Such  an 
answer,  if  true,  is  sufficient  in  proceedings  -for  garnishment  to  discharge 
the  garnishee.    Hurst  vs.  Home  Protection  F.  Ins,  Co.,  688. 

REPRESENTATION.    See  Application  6  ;  Evidbncb  2;  Title  8;   Waebantt. 

RISK. 

1.  Alteration  as  an  Incbease  op  -Notice  to  Aoent — Rates  ar  Evidkncb.— The 

policy  on  a  flour-mill  provided  that  it  should  be  void  if  the  property  bo 
so  altered  or  appropriated  or  used  as  would  increase  the  risk  according  to 
the  annexed  schedule,  without  the  company^s  consent  indorsed. 

Held,  That  an  alteration  which  would  increase  the  hazard  according  to  the 
schedule  would  ipso  facto  forfeit,  but  an  alteration  of  the  machinery  from 
the  burr  process  to  the  roller  process,  not  being  referred  to  in  the  schedule, 
would  not  come  within  the  provision. 

There  was  an  indorsement  on  the  back  of  the  policy,  that  in  case  of  proposed 
alteration  to  the  property  application  should  be  made  to  the  secretary  or 
agent,  who  on  examination  should  certify  whether  the  risk  would  be 
increased. 

Held,  That  when  no  reference  is  made  to  such  indorsement  in  the  policy,  it 
would  be  merely  directory  and  not  obligatory,  being  no  part  or  the  con- 
tract, especially  where  no  provision  for  forfeiture  in  case  of  violation  is 
made. 

The  by-laws  required  notice  to  be  given  to  the  secretary  in  case  the  property 
was  rendered  more  hazardous,  and  that  the  directors  might  elect  to  con- 
tinue wpon  the  same  or  higher  terms  or  to  cancel. 

Held,  That  verbal  notice  to  the  general  agent,  who  stated  that  it  was  all  right 
and  that  the  company  had  decided  that  such  a  change  was  no  increase, 
was  sufficient. 

Rates  of  insurance  are  evidence  for  a  jury  as  to  increase  of  risk,  though  not  a 
decisive  test.     Planters'  Mat.  Ins.  Co.  vs,  Roioland,  345. 

2.  What  Peopebty  Covebed. — A  fire  insurance  policy  insuring  a  building,  but 

expressed  not  to  cover  "  fences  and  other  yard-fixtures,  sidewalks,  store 
furniture  and  fixtures,  held  to  cover  a  wooden  awning  in  front  of  the 
building,  but  not  shelving  in  the  building,  or  an  office  boarded  off  at  one 
end  of  the  interior.     Commercial  F.  Ins.  Co.  vs.  Alleti,  641.  * 

3.  Abuse  or  Animal.  ^One  O'Neill  insured  a  mare  for  the  sum  of  $100  in   the 

Western  Horse  Sc  Cattle  Insurance  Company,  and  afterwards  violently 
beat  and  abused  said  mare  by  striking  her  with  an  iron  rod.  Held,  that 
a  preponderance  of  the  testimony  clearly  established  the  fact  that  the 
death  of  said  mare  was  the  result  of  such  striking  and  abuse,  and  that 
O'Neill  was  not  entitled  to  recover  the,  amount  of  the  insurance  for  the 
death  of  said  mare.     Western  Horse  4-  Cattle  Ins.  Co.  vs.  O^Neill,  509. 

See  Aoent  7  ;  Voyage  1.  2  ;    tobino. 
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SALE.     See  Alienation  ;  Title. 

SEAWORTHY. 

RfiTUEW  or  EVIDENCE. — ^Where  an  ultimate  fact  is  found  by  the  lower  court,  its 
finding  or  refusal  to  find  as  to  any  incidental  fact,  Whicli  is  merely  eyi- 
dence  of  the  ultimate  fact,  will  not  be  reviewed  by  the  United  States 
Supreme  Court.  Where,  therefore,  the  lower  court  found  that  a  vessel 
.  was  seaworthy,  its  refusal  to  find  that,  prior  'to  her  last  voyage,  she  was 
run  aground  and  became  so  leaky  that  in  the  storm  that  wrecked  her 
when  she  was  thrown  on  beam-ends,  she  could  not  right  herself  and  that 
she  leaked  four  inches  an  hour,  and  the  leak  could  have  been  discovered 
only  by  putting  her  in  a  dr>'-dock,  which  was, not  done,  will  not  be  inves- 
tigated by  the  United  States  Supreme  Court. '  MerchanU?  Mut.  Ins.  Co.  vs, 
Allen,  45a 

SERVICE.     See  Fobbion  Cohpant  3,  4. 

SHERIFF.     See  Title  1. 

SICKNESS.    See  Applications;   Health. 

STATUTE. 

Eftbct  of  Regabdino  Notice  and  Limitation. — Under  a  statute  forbidding 
provisions  requiring  notice  to  be  given  in  less  than  five  da^s,  a  notice 
within  a  reasonable  time  thereafter  is  sufficient  unless  the  time  be  lim- 
ited in  the  policy,  aud  it  is  for  the  court  to  say  what  in  law  is  a  rea- 
sonable notice  and  to  so  instruct  the  jury  in  case  of  disputed  facts. 
Under  such  a  statute  a  provision  requiring  immediate  notice  is  void. 

Where  the  statute  provides  that  any  stipulation  by  a  foreign  company 
limiting  the  right  to  sue  to  less  than  three  years  after  a  loss,  shall  be 
void,  a  limitation-clause  restricted  to  one  year  in  the  policy  is  void.  Ins, 
Co.  of  N,  A.  r«.  Brim,  720. 

See  Capital. 

STORAGE.     See  Bailee. 

STORING  AND  KEEPING. 

CoNSTBrcnoN  in  case  of  Peteoleum. — A  policy  of  fire  insurance  contained  a 
condition  that  it  would  become  void  if  in  the  premises  there  should  be 
kept  petroleum  without  written  permission.  From  the  time  of  making 
the  policy  until  the  fire  the  plaintiff  kept  a  barrel  of  petroleum  in  a  shea 
outside  of,  but  adjoining  the  building  destroyed,  within  five*or  six  feet  of 
the  boiler,  using  the  same  as  fuel  for  generating  steam.  There  was  no 
proof  that  the  fire  arose  from  the  storage  of  the  petroleum. 

Held,  That  it  wa«  in  habitual  use,  and  was  not  an  -article  of  such  vital  neces- 
sity in  the  plaintiff's  business  that  it  could  be  ignored  as  a  matter  not  sub- 
ject to  the  conditions  of  the  policy,  he  could  not  recover.  White  vs.  West- 
ern Ass^e  Co.,  233. 

SUBROGATION. 

In  Case  of  Monet  Advanced  fob  Votaoe  by  Agent.— The  agents  of  the  owners 
of  a  vessel  advanced,  at  the  owners'  request  and  for  their  benefit,  the 
money  necessary  to  enable  the  vessel  to  make  a  voyage,  and  took  out  a 
policy  of  insurance  to  secure  the  amount  advanced.  The  vessel  was 
lost,  and  the  insurance-money  collected  bv  the  agents.  Held,  that  the 
receipt  of  the  money  extinguished  and  satisfied  the  debt,  and  that  neither 
under  an  assignment  to  the  insurance  company,  nor  under  the  doctrine  of 
subrogation,  could  the  company  maintain  an  action  against  the  owners  to 
recover  the  amouut  from  them.     Phoenix  Ins.  Co.  vs,  Chadhourne,  81)4. 

See  Insubable  Intebest  3 ;  Neolioence. 
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SUICIDE. 

1.  Sane    ob    Insanb— Evidence— Accident. —The    policy    provided    that    it 

should  be  void  if  the  insured  died  by  his  owu  hand,  sane  or  insane. 

Held^  That  unless  the  act  was  involuntary  or  the  insured  unconscious,  hia 
suicide  while  insane  was  not  covered  by  the  policy. 

Evidence  that  the  mental  condition  of  the  insured  was  such  that  he  oonld  not 
control  his  acts,  ba<<edon  observations  previous  to  the  suicide,  is  not  evi- 
dence that  the  act  was  involuntary. 

Such  death  cannot  be  deemed  accidental  within  the  policy  because  the  insan- 
ity itself  was  the  result  of  accident.  Streets  vs,  Wiestern  Union  Mut,  Life 
Ace,  See.,  575. 

2.  While  Inmane  in  Case  ot  Accident  Policy. — The  policy  insured  against 

*'  bodily  injuries  effect  throuf^h  external,  accidental,  and  violent  means 
within  the  intent  and  meaning  of  the  contract  and  the  conditions  here- 
unto annexed.''  Among  the  conditions  it  was  provided  that  ''this  insur- 
ance shall  not  extend  to  death  or  disability  which  may  have  been  caused 
wholly  or  in  part  by  bodily  infirmities  or  disease,  or  by  suicide  or  self- 
inflicted  ii^junes. 
Heldf  That  death  resulting  from  hanging  one's  self  while  insane  was  not 
chargeable  to  bodily  infirmities  or  disease  or  suicide  or  self-inflicted  in- 
juries, and  the  policy  was  liable.  Accident  Ins,  Co  of  N.  A.  vs.  Vrandal, 
357. 

See  Application. 

SURETY.    See  Agent. 

SURPLUS. 

DiBTBiBTTTcoN  07. — Where  an  lusurance  compauy  is  couductod  upon  the  stock 
and  mutual  basis,  the  two  departments  being  entirely  distinct,  the  sur- 
pls  earnings  accumulated  from  the  stock  department  should  be  distrib- 
uted among  the  share-holders  of  the'  fund  of  that  department,  according 
to  their  several  shares  on  winding  it  up.  Traders  <f-  Meclwnics^  Ins.  Co.  vs. 
Brown,  40. 

SURRENDER.     See  Title  10,  13. 
TAXATION. 

1.  CoNBTBUCTioN  OF  RETALIATORY  Law.—A  Pennsylvania  company  authorized 
to  do  business  in  New  York,  and  complying  'from  year  to  3'ear  with  the 
requirements  of  that  State,  was,  uuder  a  law  subsequently  passed,  called 
on  to  pay  reciprocal  taxes  such  as  were  imposed  by  Pennsylvania  on  com- 
panies incorporated  in  {^ew  York,  which  were  in  excess  ot  those  impoeed 
on  corporations  of  other  States. 

Held,  That  the  corporation  wa«  not  a  i>erson  within  the  meaning  of  the  four- 
teenth constitutional  amendment,  which  provided  that  no  State  should 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  ita 
laws. 

Held,  Tliat  the  State  might  impose  such  conditions  as  it  chose  as  a  prerequi- 
site for  doing  business,  subject  only  to  such  limitations  on  the  sovereignty 
Hs  may  be  found  in  the  fundamental  laws  of  the  Union. 

Held^  That  the  State  had  power  to  change  its  requirement's  from  year  to  year, 
and  compliance  with  such  requirements  only  entitled  the  company  to  the 
privilege  of  admission  during  the  term.  By  going  into  the  State  it  as- 
sented to  such  prerequisites  as  the  State  might  from  time  to  time  impose. 
It  could  not  be  of  right  within  the  jurisdiction  until  it  ha<l  receiven  the 
consent  of  the  State  under  tlie  new  provisions  which  exacted  comi)liance 
.with  the  reciprocal  law.     Fire  Association  vs.  People,  91. 
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2«  Of  Aqenct  of  Fobeion  Company.— Fob  Vai,t7ation  of  Policieb.— Section  2,745 
of  the  Revised  Statntes,  which  provides  that  every  agency  of  an  insurance 
company  organized  out  of  this  State  shall  return  to  the  auditor  of  the 
county  where  such  agency  is  located,  in  the  month  of  May  annually,  the 
amount  of  gross  receipts  of  such  agency,  which  shall  be  entered  upon  the 
tax-list  and  be  subject  to  the  same  rate  of  taxation  as  other  personal 
property,  prescribes  the  rate  of  taxation  upon  every  foreij^n  insurance 
company  doing  business  in  this  State.  Section  282  of  the  Kevised  Stat- 
utes, which  provides  that  when,  by  the  laws  of  any  other  State,  any  taxes 
are  imposed  on  insurance  companies  of  this  State  doing  business  in  such 
State,  the  same  obligations  shall  be  imposed  upon  all  insurance  compa- 
nies of  such  other  State  doing  business  in  this  State,  is  operative  only 
when  it  is  shown  that  the  law  of  the  State  where  such  company  is  organ- 
ized, taxes  Ohio  companies  doing  business  there  at  a  rate  higher  than 
foreign  companies  are  taxed  by  the  mode  provided  by  section  2,745.  And 
in  such  case  the  superintendent  of  insurance  is  authorized  to  assess  and 
collect  from  such  foreign  company,  in  addition  to  such  tax  on  the  gross 
receipts,  such  sum  as  will  be  sufficient  to  make  the  total  equal  to  the 
amount  that  would  be  realized  were  the  rule  of  taxation  of  the  State  un- 
der whose  laws  the  foreign  company  is  organized,  applied  to  such  com- 
pany's business  transacted  in  this  State,  but  no  more. 

Where  a  foreign  insurance  company  has  furnished  to  the  superintendent  of 
insurance  a  certificate  of  the  valuation  of  its  policies  in  force  on  the  31st 
day  of  December  preceding,  upon  the  lives  of  citizens  of  this  State,  made 
by  the  proper  State  officer  of  tne  State  under  whose  law  such  company  is 
organized,  and  such  valuation  is  according  to  the  standard  provided  in 
section  279  of  the  Kevised  Statutes,  such  superintendent  is  not  authorized 
to  require  compensation  for  valuation  of  such  policies,  notwithstanding 
such  company  has  paid  a  like  charge  in  former  years,  and  haeT  furnished 
to  such  superintendent,  at  his  request,  the  data  from  which  such  valua- 
tion was  made.     State  vs.  Reinmundj  626. 

3|  Of  MuTUAii  Company.— Status  of  pRZBCiUMS.r— A  luntnal  life  company  incor- 
porated in  Maine,  and  having  its  principal  place  of  business  in  a  city  in 
that  State,  is  under  the  Maine  statute  taxable  in  such  city  for  th^  personal 
securities  in  which  its  funds  and  annual  income  are  invested. 

The  premiums  are  not  personal  property  placed  in  the  hands  of  the  corpora- 
tion for  the  future  benefit  of  heirs  or  other  persons  within  an  exempting 
clause  of  the  statute.  They  are  paid  absolutely  as  a  consideration  for  the 
contract.     City  of  Portland  vs.  Union  Mut.  LAfe  Ins.  Co.,  784. 

TENDER. 

CoNDcnoNAZi  UPON  RECEIPT. — A  tender  conditioned  upon  the  signing  ot  a 
receipt  in  full,  or  not  followed  up  by  bringing  the  money  into  court,  is 
not  good.     Commercial  Fire  Ins.  Co.  vs.  Allen,  641. 

TITLE. 

1«  Change  of  Possession  Thbough  Sheriff.— A  provision  in  the  policy  that  it 
shall  be  void  if  any  change  take  place  in  possession,  whether  by  voluntary 
act  or  otherwise,  is  violated  if  the  sheriff  has  possession  at  the  time  of 
fire,  whether  legally  or  illegally,  and  whether  tne  risk  be  increased  or 
not     St.  Paul  K  <f-  M.  Ins.  Co.  vs.  Archihold  <f  Fell,  153. 

2.  In  Cake  of  Vendor  and  Vendee  -Adverse  Claim  -  Waives  of  Proofs.— The 
property,  according  to  tlie  evidence,  was  insured  by  the  vendor  for  the 
benefit  of  the  vendee. 

Held,  That  as  between  the  vendor  and  vendee,  the  insurance-money  in  case  of 
the  destniction  of  the  property  represents  the  property  itself,  and  in 
equity  should  be  a]>propriate<1  to  the  vendor  to  the  extent  of  his  interest 
in  case  of  insolvency  of  the  vendee. 
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Where  the  companies  had  knowledge  of  the  claims  of  the  vendor  and  stipu- 
lated in  settlement  with  the  vendee  in  a  compromise  in  which  thtej 
claimed  that  there  was  no  legal  liahility,  that  in  the  event  of  further  liti- 
gation they  were  not  to  be  affected  by  the  payment ;  they  paid  the  vendor 
at  their  peril,  having  notice  of  the  adverse  claim. 

Where  all  the  essential  elements  of  the  policies  were  adniitt-ed  in  the  answer 
of  the  companies,  it  was  unnecessary  to  introduce  the  policies  in  evidence. 

A  refusal  to  pay  on  the  ground  of  no  title  to  the  property  is  a  waiver  of  proofs. 

Where  part  of  the  purcliase-money  was  paid  by  the  vendee  in  possession,  it 
cannot  be  alleged  that  he  has  no  title.  Grange  Mill  Co.  vs.  Western  Zhm. 
Co.,  129. 

3.  CoNTKAOT  OF  SaijE — Wafver. — Where  a  policy  of  insurance  against  fire  con- 

tains a  provision  that,  unless  otherwise  expressed  in  the  policy,  the 
assured  is  understood  to  be  the  sole  owner  in  fee-simple  of  the  land  upon 
which  the  buildings  insured  stand,  and  has  indorsed  upon  it  a  copy  of  the 
application,  which,  by  a  clause  in  the  policy,  is  made  a  part  thereof, 
showing  that  the  assured  holds  only  under  a  contract  for  sale,  the  insur- 
ance company  cannot  maintain  in  defense  to  a  claim  under  the  pdlicy, 
that  it  was  void,  when  issued,  for  breach  of  the  condition  as  to  a  fee- 
simple  ownership,  but  will  be  held  to  have  waived  such  condition. 
A  contract  for  sale  of  lands  for  a  price  payable  by  installments,  which  con- 
tains a  proviso  that,  in  case  or  non-payment  of  an  installment  for  60  days 
after  it  becomes  due,  the  whole  amount  unpaid  on  the  contract  shall 
become  due  and  payable,  and  the  contract  be  no  longer  binding  on  the 
obligor,  and  an  agreement  to  sell  the  land  to  the  purchaser,  and  to  con- 
vey same  to  him  upon  payment  of  the  purchase-money,  amounts  to  a 
conditional  sale,  with  an  agreement  to  convey,  and  vents  an  equitable 
title  in  the  purchaser,  and  cannot  be  held  to  be  a  mere  lease.  Lamb  vs. 
Council  Bluffs  Ins.  Cq.,  123. 

4.  Non-Delivebt  of  Deed — BuriiBiNOS  as  Real  Estate. — The  insured  repre- 

sented  in  the  application  that  he  was  owner  in  fee  simple. 

Held,  That  buildings  annexed  to  freehold  are  real  estate,  and  the  representa- 
tion, was  in  effect  that  the  title  to  the  land  was  in  fee. 

Held,  That  evidence  was  admissible  to  show  that  the  deed,  though  executed, 
had  never  been  delivered,  but  was  deposited  for  delivery  conditional  upon 
satisfactory  care  of  his  father  and  mother,  to  be  determined  after  their 
death. 

When  the  insured  failed  to  produce  a  rcKseipt  given  for  the  deed  from  the 
party  holding  it,  it  was  competent  for  the  defense  to  show  its  contents  by 
parol.     Pangoom  vs.  Continental  Ins,  Co.,  62. 

5.  Ebbor  in  Sheriff's  Return. — A  purchased  a  tannei'j'-property  at  sheriff's 

sale ;  before  the  acknowledgment  of  the  sheriff''B  deed,  A  sold  to  B ;  bj 
mistake  the  sheriff  returned  that  he  had  sold  the  property  to  C — who  was 
the  mother  of  B— instead  of  to  B,  as  he  had  been  requested  to  return  ;  the 
error  passed  unnoticed,  B  taking  possession  and  insuring  the  buildings ; 
later  the  establishment  was  destroyed  by  fire.  Held,  the  title  of  B  was 
sufficient  to  justify  his  recovery  in  a  suit  against  the  insuring  company 
for  the  amount  of  the  insurance.    Lebanon  Mutual  Ins.  Co»  vs.  Erb.,  47. 

6.  To  Building  Erected  fob  Sohoolhousb.— Evidence  that  A  built  a  school- 

house  under  a  written  contract,  and,  after  the  making  of  the  contract, 
bought  the  land  upon  which  the  house  was  built,  having  promised  to  do 
so  if  the  town  would  vote  to  locate  it  there;  that  it  was  used  by  the  t-own 
as  a  schoolhouse ;  and  that  A  participated  in  town-meetings  at  which  it 
was  voted  to  raise  money  for  the  purpose  of  insuring  it, — is  sufficient  to 
warrant  the  submission  to  the  jury  of  the  question  whether,  as  between 
A  and  the  town,  it  belonged  to  the  latter  as  personal  property.  Batcheller 
vs.  Commercial  tlnion  Ass^e  Co.,  363. 

7.  To  Assign  ia>  Polict —Apportionment  of  Damages. — ^The  benefloial  interest 

in  a  policy  of  insurance  procured  by  a  father  on  his  life,  for  the  benefit  of 
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and  payable  to  his  minor  son,  vests  in  the  son  upon  the  delivery  of  the 
policy,  and  a  subsequent  assignment  of  the  policy  by  the  father  as  secur- 
ity for  his  own  debt  conveys  no  title.  If  the  son  joins  in  the  assignment 
he  may  avoid  it,  but  he  must  pay  the  assignee  the  premiums  necessarily 
paid  bjr  him  to  keep  •  the  policy,  in  force  while  It  was  rightfully  in  his 
possession. 
Damages  may  be  apportioned  among  several  defendants  by  separate  judg- 
ments, if  justice  will  be  done  by  such  procedure.  City  Savings  Bank  vs. 
Whittle,  414. 

8.  To  Buiij>iMQ  ON  Land  OF  Anothbb — Entibe  ob  Sepabable  Contbact.— The  in- 

sured built  on  the  land  of  another  on  condition  that  the  building  should 

go  to  the  land-owner  at  the  expiration  of  the  term  agreed  on. 
Heldy  That  he  was  not  absolute  owner  in  fee  of  the  building. 
Where  the  policy  is  on  building,  contents,  etc.,  each  separately  valued  and 

insured  for  a  specific  sum ; 
Heldy  That  the  contract  is  entire  and  a  breach  or  misrepresentation  as  to  one 

item  affects  all.     Cuthertsmi  vs.  A'.  C.  Home  Ins.  Co.^  465. 

9.  Convey ANCE  to  Secube  a  Loan. — Previous  to  procuring  the  insurance,  G.,  the 

owner  insured,  had  conveyed  the  property  to  K.,  in  order  to  enable  the  lat- 
ter to  procure  a  loan  from  an  association  of  which  he  was  a  member,  for 
the  benefit  of  G.,  the  intention  being  to  reconvey,  and  the  association, 
which  could  only  loan  to  members,  coiisentingto  the  plan.  The  reconvey- 
ance was  not  executed  until  after  the  tire.  The  policy  provided  that  if 
the  interest  were  other  than  the  entire  unconditional,  and  sole  ownership 
for  the  benefit  of  the  insured,  it  must  be  stated  or  the  policy  would  be 
void. 

Held,  That  the  conveyance  was  not  such  as  to  avoid  the  policy  and  did  not  re- 
quire to  be  stated.    New  Orleans  Itis,  Co.  vs.  Gordon,  496. 

10.  In  Care  OF  SuRBENDiiB  and  Substituted  Policy.— A  policy  was  issued  on* 
the  life  of  P. ,  payable  tp  his  mother.  Subsequently,  without  the  knowl- 
edge of  the  latter,  it  was  surrendered,  and  a  new  one  issued  indorsed  as  a 
continuation  of  the  first  policy,  and  entitled  to  all  its  benefits,  which  was 
made  payable  to  the  wife  of  P.  The  original  policy  was  always  in  the 
posession  of  P.,  but  his  mother  was  told  of  it  and  furnished  him  part  of 
the  money  to  pay  the  first  premium. 

Held,  That  the  issues  involved  between  the  two  beneficiaries  as  to  their  re- 
spective rights  could  not  be  tried  under  a  bill  of  interpleader  which  assumes 
that  the  company  is  a  mere  stakeholder,  for  the  claims  are  under  two  sep- 
arate policies  by  issuing  which  the  company  has  exposed  itself  to  claims 
under  both,  and  is  therefore  a  party.  National  Life  Ins.  Co.  vs.  Pingrey,  501. 

11.  Matebiauty  or  Repbesentation. — The  materiality  of  a  misrepresentation  of 
title  in  an  application  for  insurance  is  a  question  of  fact  for  the  jury. 
Sweat  vs.  Piscataquis  Ins.  Co.,  608 

12.  Pabty-wall — Knowledge  or  Aobnt. — A  party- wall  agreement  with  an 
adjoining  proprietor  held  not  to  cause  a  forfeiture  of  a  fire-policy  on  the 
ground  that,  in  consequence  thereof,  the  insured's  interest  in  the  property 
was  *' other  than  the  entire,  unconditional,  and  sole  ownership,''  espe- 
cially as  the  agent  through  whom  the  policy  was  issued  lived  in  the  town 
where  the  property  was  situated,  and  must  have  known  of  its  condition. 
Commercial  F.  Ins.  Co.  vs.  Allen,  641. 

13.  Of  Benkficiaby  in  Ca-^b  of  Surbbndeb  and  Substitution  of  Policy.  —  When 
a  party  takes  out  a  policy  of  insurance  upon  his  life  pursuant  to  an  un- 
derstanding with  the  beneficiary  therein  named,  who  pays  a  portion  of 
the  premium,  a  valid  settlement  is  created  in  favor  of  the  beneficiary,  and 
the  insured  cannot  afterward  surrender  the  policy  without  the  consent  of 
the  beneficiary. 

Where  J  therefore,  in  such  a  case,  the  insured,  without  the  consent  of  the  bene- 
ficiary, surrenders  the  policy  and  takes  out  another  as  a  continuation  of 
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it,  but  in  whicli  another  beneticiary  is  named,   the  beneficiary  named  in 
the  first  policy  is  entitled  to  the  amount  payable  under  the  second  upon 
the  death  of  the  insured. 
The  fact  that  it  is  an  endowment  policy  does  not  change  the  rule.     Pingreif  tr«. 
Nat.  Life  Ins,  Co.,  6174. 

See  Alienation  ;  Bensyouent  Society  2,  12,  13 ;  Insubabijb  Interest  1 ;  Most- 

OAOE  1. 

TOTAL  LOSS.     See  Xboliobncb  ;  Pboofs  of  Loss  9. 

ULTRA  VIRES.     See  Insusable  Intebest  5. 

UNAUTHORIZED  COMPANY. 

Liability  in  Case  of  Aocioent  Insurance. — A  foreign  company  not  licensed  to- 
do  business  in  Wisconsin,  but  which  was  charged  with  carrying  on  the 
business  of  accident  insurance  in  that  State,  is  not  liable  to  the  penalty 
imposed  in  Rev.  St.  of  1878,  $  1.954,  upon  companies  failing  to  file  annual 
statements.     State  vs.  U.  S,  Mut.  Accident  Aas^n,  726. 

See  Mutual  Company  2. 

USURY. 

Agent's  Comsucssion — Fees  for  Foreclosure. — The  paymeht  of  commissions  to 
an  agent  for  securing  a  loan,  indepeudent  of  the  company,  is  not  usuriona. 

A  contract  in  a  mortgage  for  the  payment  of  reasonable  attorney's  fees  in 
case  of  foreclosure,  is  not  usnnons. — Halderman  va.  Mass.  Mut.  lAfe  Ins. 
Co.,  888. 

VACANT. 

1.  What  18  Sufficient  Occcpancy.  -A  policy  of  insurance  upou  a  tannery- 

building,  with  the  machinery,  boiler,  etc.,  provided  "This  policy  will  not 
cover  unoccupied  buildings— unless  insured  as  such — and  if  the  premise» 
insured  shall  be  vacated  without  the  consent  of  this  company  indorsed 
hereon,  or  if  the  property  insured  be  a  manufacturing  establishment,  or 
mill  running  in  whole  or  in  part  over,  or  extra  time,  or  running  at  night, 
or  if  the  same  shall  cease  to  be  operated  without  consent  of  the  company 
indorsed  hereon,  this  policy  shall  cease  and  determine  "  The  property 
insured  from  the  time  of  the  insuring  till  its  destruction  by  fire  was  occu- 
pied in  part  as  a  shoemaker  shop,  the  occupant  utilized  some  liquor  that 
was  left  in  the  tannery-vats,  to  finish  out  the  tanning  of  same  damaged 
hides  he  hud  found  there,  and  also  to  tan  some  new  hides  he  had  pur- 
chased, and  using  ever}'  week  more  or  less  the  finishing-room  to  complete 
this  work  of  tanning.  Held,  that  the  establishment  was  both  sufficiently 
occupied  and  in  operation  to  prevent  a  determining  of  the  policy  because 
of  non-occupancy  or  non-operation.    Lebanon  Mutual  Ins.  Co.  vs.  Erb,  47. 

2.  By-laws  of  Mutual  C<>icpany. — Every  policy-holder  in  a  mutual  company  is 

presumeil  to  know  the  by-laws  and  coi^ditions  of  insurance,  and  where 
such  by-Uws  provide  that  the  policy  shall  be  void  in  case  of  vacancy,  the 
policy  in  avoided  in  the  hands  of  an  assij^nee,  even  though  it  contains, 
no  provision  of  the  kind  annexed  to  it,  and  the  assignment  was  approved 
by  the  secretary.  Such  assignee,  after  holding  the  contract  for  twenty- 
one  mouths  cannot  claim  the  position  of  an  innocent  holder  who  waa 
misled.     Miller  vs.  Hillsbrn'ough  Fire  Ass^n,  799; 

3.  When  Tebiporasy.— The  clause  in  a  policy  of  fire  insurance  that,  if  the 

premises  **  shall  cease  to  be  operated  without  (he  consent  of  the  com- 
pany indorsed  hereon,  this  policy  shall  cease  and  determine,''  is  not 
violated  by  a  mere  temporary  suspension  of  the  business  of  the  estab- 
lishment for  the  purpose  of  repairing,  or  from  want  of  a  supply  of  ma- 
terials.   Lebanon  Jint.  Ins,  Co.  r«.  Leathers,  977. 
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4.  Misstatement  bt  Aqemt — SuBSSQUsarr  Occupanct. — Where  a  finding  of 
facts  by  a  referee  is  sustained  by  the  general  term  of  the  Supreme  Court 
of  New  York,  it  is  conclusive. 

Misstatements  made  by  the  agent  who  filled  the  application  as  to  vacancy, 
when  correctly  informed  by  the  insured,  will  not  work  a  forfeiture, 
where  the  agent  acted  within  the  scope  of  his  authority,  although  the 
statements  were  made  warranties. 

A  house  was  insured  as  unoccupied,  but  was  afterward  occupied  temporarily 
and  again  vacated. 

Hddf  That  the  subseqnent  vacancy  did  not  work  a  forfeiture  under  a  policy- 
provision  against  vacancy  without  notice.  There  was  no  obligation  im- 
posed on  the  insured  as  to  occupancy  under  such  a  contract.  Bmnett  vs. 
Agricultural  Ins.  Co,,  971. 

VALUATION. 

1.  SuBMissioNTO  JuBY — Wai^r.-— In  Ru  action  to  recover  on  a  fire  insurance 

policy  which  contained  a  provision  avoiding  the  policy  for  false  represen- 
tation or  overvahiation.  it  is  reversible  error  in  the  court,  in  submitting 
to  the  jury  the  question  of  an  overvaluation,  with  direction  to  find  for  or 
against  the  plaintiff  accordini^ly,  to  submit  at  the  same  time  the  question 
as  to  whether  or  not  the  forfeiture  under  this  provision  had  been  waived. 
Brigge  vs.  Fireman*s  Fund  Ins,  Co.,  471. 

2.  EvmsNOE  ABTO.— The  evideuce  of  a  witness  of  admissions  by  the  plaintiff 

that  the  value  of  the  property  was  much  less  than  the  amount  of  loss 
claimed  is  material,  and  when  due  diligence  has  been  used,  the  absence 
of  such  a  witness  will  Justify  a  continuance.     Parks  vs.  Council  Bluffs  Ins.   * 
Co,,  147. 

3.  EviDENOE  OF  IN  Case  OF  LivE-sTooK— Waiveb  OF  AssriBATioN. — Evideuce  was 

offered  that  an  animal  lost,  if  of  a  kind  stated,  was  worth  |80O,  but  un- 
der certain  stated  conditions  the  value  would  be  destroyed. 

HM,  That  a  verdict  based  on  such  hypothetical  testimony  will  not  be  dis- 
turbed if  no  other  evidence  of  value  is  given. 

The  policy  provided  that  if  upon  investigation  the  claim  for  loss  proved  cor- 
rect it  would  be  paid  In  a  specified  time ;  also  that  no  animal  should  be 
insured  for  more  than  three-fourths  of  its  value,  and  if  found  insured  for 
more,  only  three-fourths  should  be  paid,  and  in  case  of  dispute  the  value 
to  be  determined  by  arbitration. 

Held,  That  a  denial  of  the  validity  of  the  policy  was  a  waiver  of  arbitration. 
Western  H<yrse  4-  Cattle  Ins.  Co.  vs,  Putnam,  198. 

4.  EviDBNGE  AS  TO. — The  rejectiou  of  evidence  as  to  value  from  one  not  show- 

ing any  competent  knowledge  on  the  subject  is  not  error,  (ruest  vs.  X,  H, 
Fire  Ins.  Co.,  790. 

See  Action  2 ;  Invbntobt  ;  Pleading  1 ;  Pboops  of  Loss  9,  10 ;  Replacement  1  ; 
Taxation  2 ;  Valued-pouct  Law. 

VALUED-POLICY  LAW. 

IimNTioNAL  OvEBVALUATioN  NOT  Fbaud. — A  jury  found  that  the  insured  know  - 
ingly  and  intentionally  overstated  the  amount  of  loss  in  his  proofs,  bu  t 
not  with  intent  to  deceive  or  defraVid. 

SM,  That  such  overstatement  was  no  defense  to  the  action,  under  the  Wis- 
consin valued-policy  law,  which  allows  the  amount  insured  to  be  taken  aA 
the  measure  of  damages.     Cayon  vs.  Dwelling -House  Ins.  Co.,  552. 

See  Pboofb  of  Loss  91 

VAKIANCE.    See  Application  a, 

VENDER.    See  Title, 
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VOYAGE. 

1.  CoNSTBUcnoN  OP  Policy. — A  marine  time-policy  permitted  the  Teasel  to 

prosecute  voyages  anywhere  upon  the  navigable  waters  of  the  globe,  bat 
upon  its  back  was  the  indorsement,  **  yessel  to  the  employed  in  the  Gulf 
of  California,  and  captain  is  priviliged  to  act  as  his  own  pilot  without 
prejudice  to  this  insurance." 
Held^  That  the  indorsement  did  not  mean  that  the  vessel  was  to  be  restricted 
to  the  gulf,  but  that  while  employed  there  or  when  navigating  there,  the 
captain  might  act  as  her  pilot  Gulf  of  California  Nav,  Co,  vs.  State  In- 
vestment 4"  ^ns.  Co.y  579. 

2.  CoNSTBUcnoN.— A  vessel,  whose  home  port  was  known  to  the  insurer  to  be 

New  Orleans,  was  insured  "to  navigate  the  Atlantic  Ocean  between 
Europe  and  America,  and  to  be  covered  in  port  and  at  sea."  A  clause  of 
the  policy  was:  "Warranted  by  the  assured  not  to  use  port  or  ports  in 
eastern  Mexico,  Texas,  or  Yucatan,  nor  anchorage  thereof,  during  the 
continuance  of  this  insurance,  nor  ports  i^  West  India  Islands  be- 
tween July  15th  and  October  15,  nor  ports  on  the  northeast  coast  of 
Great  Britain  beyond  the  Thames,  nor  ports  on  the  ^outineiit  of  Europe 
north  of  Antwerp,  between  November  1st  and  March  Ist."  The  vessel 
was  lost  on  a  voyage  from  New  Orleans  to  Liverpool,  in  the  Gulf  of  Mex- 
ico. Held,  that  the  vessel  was  covered  by  the  insurance  at  the  time 
of  the  loss ;  the  lauguaffe  of  the  policy  describing  the  trade  in  which  she 
was  engaged,  rather  tlian  conhnlng  the  insurance  to  those  portions  of 
her  voyages  which  were  in  the  Atlantic.  Merchants'  Mut.  i^w.  Co,  vs. 
.   Allen,  45a, 

WAGEB-CONTBACT.    See  Insusablb  Intebbbt. 

WAIVER. 

Of  Breach  of  Condi tiok. — The  forfeiture  of  a  policy  of  insurance  on  account 
of  a  breach  of  its  conditions  ma^  be  waived,  and,  when  the  waiver  is 
made,  it  will  have  the  same  binding  force  it  originally  possessed.  SilU 
vs,  Batokeye  Ins,  Co.,  106. 

See  Action  2 ;  Adjubteb  ;  Agent  3,  6,  8,  9,  13 :  Application  3 ;  Abbttbation  1, 
2,  4 ;  FoBFETTUBE ;  Estoppel ;  Limitation j  Notice:  Otheb  Insubance  1 ;  Pbx- 
fauM  4 ;  Pbemiuh-note  1,  3 ;  Proofs  of  Death  ;  Pboofb  of  Loss  ;  Title  2,  3 ; 
Valuation  1,  3. 

WAREHOUSEMAN.    See  Bailee  1. 

WARRANTY. 

What  IB  Essential  to. — In  a  contract  of  insurance,  a  warranty  is  part  and 
parcel  of  the  contract  itself  is  in  the  nature  of  a  condition  preceaent,  and, 
whether  material  to  the  risk  or  not,  must  be  strictly  complied  with,  or 
literally  fulfilled,  before  the  assured  caoi  recover  on  the  policy:  while  a 
representation,  not  being  of  the  essence  of  the  contract,  but  relating  to 
something  collateral,  or  preliminary,  and  in  the  nature  of  an  inducment 
^  it,  does  not,  though  false,  avoid  the  policy,  unless  it  relates  to  a  fact 
actually  material,  or  clearly  intended  to  be  made  material  by  the  agree- 
ment 01  the  parties. 

The  mere  fact  that  a  statement  is  referred  to,  or  even  inserted  in  the  policy 
itself,  is  not  now  considered  conclusive  of  its  nature  as  a  warranty ;  but 
whether  it  is  to  be  construed  as  a  warranty  or  as  a  representation  merely, 
depends  rather  on  the  form  of  the  expression,  the  apparent  purpose  of  the 
insertion,  and  its  connection  with  other  part-s  of  the  application  and  pol- 
icy, construed  together  as  an  entire  contract. 

Among  the  settled  rules  for  the  construction  of  x>olicies  of  insurance  are 
these :  Xst,  that  all  the  conditions  and  obligations  of  the  contract  will  be 
construed  liberally  in  favor  of  the  assured,  and  strictly  against  the  insurer; 
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2d,  that  the  clearest  and  most  uneqnirooal  language  is  necessary  to  create 
a  warranty,  and  all  statements  of  doubtful  meaning  will  be  construed  as 
representations  merely ;  3d,  that  eyen  though  a  warranty  in  name  or  form 
be  declared  by  the  terms  of  the  contract,  its  effect  may  be  modified  by 
other  parts  of  the  policy,  or  of  the  application,  includijig  the  questions 
and  answers,  so  that  answers  to  questions  not  material  to  the  risk  will  be 
construed  as  warranting  only  their  honesty  and  good  faith. 
In  this  case  the  contract  containing  inconsistent  expressions— one  part  tend- 
ing to  show  an  intention  to  make  the  answers  warranties,  and  another 
treating  them  as  representions — the  court  holds,  1st,  that  the  answers 
are  not  absolute  warranties,  but  in  the  nature  of  representations,  or,  if 
warranties,  only  of  an  honest  belief  of  their  truth ;  2d,  that  any  untrue 
statement  or  suppression  or  fact  material  to  the  risk  will  vitiate  the  pol- 
icy, and  thus  bar  a  recovery,  whether  intentional  or  within  the  knowledge 
of  the  party  or  not ;  3d,  that  such  statement  of  a  material  fact,  though 
untrue,  will  not  avoid  the  policy,  unless  the  party  knew  it  was  false  or 
wa^  negligently  ignorant  of  it;  and,  4th,  that  the  inquiries  as  to  the 
symptoms  of  disease  were  not  intended  to  be  absolutely  material,  unless 
they  had  existed  in  such  appreciable  form  as  would  affect  soundness  of 
health,  or  have  a  tendency  to  shorten  life.  Alabama  Gold  lAfe  Ini.  Co.  vs. 
Johnsaiiy  427. 

See  Application  6,  13. 

WIFE'S  POLICY. 

1.  Jurisdiction  oveb  Administbatob  in  Another  Statb. — Section  3,628  of  the 

Bevised  Statutes  of  Ohio,  which  provides  that  a  person  may  effect  insur- 
ance on  his  life  for  benefit  of  his  widow  or  children,  and  the  amount  of 
insurance  coming  due  shall  be  payable  to  such  widow  or  children  exempt 
from  claims  of  the  representatives  and  creditors  of  such  person,  but  the 
amount  of  annual  premiums  shall  not  exceed  one  hundred  and  fifty  dol- 
lars, and  in  case  of  excess  there  shall  be  paid  to  the  beneficiaries  such 
portion  of  the  insurance  as  the  sum  of  one  hundred  and  fifty  dollars  will 
bear  to  the  whole  annual  premium,  and  the  residue  to  the  representa- 
tives of  the  deceased,  applies  as  well  to  a  policy  issued  by  a  company  or- 
ganized and  conducted  outside  the  limits  of  Ohio  as  to  a  policy  issued  by 
a  company  of  this  State. 
In  a  suit  brought  against  the  company,  by  the  widow  of  such  insured  -person, 
upon  a  policy  in  which  she  is  named  as  the  beneficiary,  in  a  court  in  the 
State  wnere  such  company  is  located,  and  in  which  suit  is  brought  by 
direction  of  the  court,  the  company  brings  into  court  a  sum  of  money  suf- 
ficient to  satisfy  the  amount  due  on  the  policy,  and  obtains  an  order  re- 
quiring the  administrator  resident  of  Ohio,  to  appear  and  interplead  with 
such  widow  as  to  their  respective  claims  under  the  policy,  service  in 
Ohio  of  copy  of  such  order,  and  of  citation,  upon  such  administrator,  does 
not  give  the  court  jurisdiction  of  his  person,  and  a  judgment  in  the  action 
purporting  to  debar  him  from  any  claim  or  right,  as  against  such  widow, 
IS,  as  to  him,  void.     Cross  vs,  Armstrong,  188. 

2.  CONSTBUOnON  AS  TO    NoN-FOBVEITUBK — EFFECT  OF  PbBMIUM-NOTES— NoN-PAT- 

MENT  OF  Intbbest. — A  married  woman  took  out  a  policy  of  insurance  on 
her  own  life,  payable  ninety  days  after  evidence  of  her  death,  or  to  her- 
self if  surviving  at  the  end  of  fifteen  years ;  all  indebtedness  to  the  com- 
pany on  account  of  the  policy  beisg  first  deducted.  The  premium  was 
payable  yearly,  partly  by  note  and  partly  in  cash.  The  policy  was  to  be 
void  in  case  of  default  in  payment  of  premiums,  or  of  interest  m  advance 
on  the  premium-uotes,  or  of  the  notes,  provided  that  after  two  annual 
premiums  had  been  paid  the  }>olicy  might  be  converted  into  a  *^  paid-up  " 
policy.  In  case  the  policy  became  void,  all  payments  should  be  forfeited 
to  the  company.  The  policy  coutaiued  on  its  margin,  "Non-forfeiture 
endowment  policy  with  profits."  After  paying  two  premiums  in  notes 
and  cash  the  insured  applied  for  a  paid-up  policy,  released  by  quit-claim 
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to  the  company  all  claims  on  the  jpolioy  except  as  to  2>15  of  its  face 

amount,  and  received  the  same  policy  back  from  the  company  with  a 

statement  written  on  it  that  it  was  binding  for  2-15  of  its  face,  *'  sub- 

ject  to  the  terms  and  conditions  expressed  in  this  policy  and  in  the  qait- 

claim.    .    .     .''    She  made  no   farther  payments  on  the  notes  she  nad 

given,  either  of  principal  or  interest. 
HM,  That  the  policy  was  forfeited. 
Hddy  farther,  that  the  marginal  words,  ''Non-forfeiture  endowment  policy 

with  profits,"  could  not  be  read  as  a  part  of  the  contract. 
Hdd.  farther,  that  such  a  policy  was  within  the  scope  of  Pub.  Stat.  R.  L,  cap. 

166,  §  21. 
JTisZd,  further,  that  under  Pub.  Stat.  B.  I.,  cap.  166,  a  married  woman  could 

invest  her  separate  estate  in  insurance  on  her  life. 
HMy  further,  that  the  policy  was  not  void  ab  initio,  though  the  premiums 

were  in  part  paid  by  notes  which  as  such  did  not  bind  the  insured  married 

woman  who  made  them. 
Held,  further,  that  the  company  could  set  up  the  forfeiture  by  non-payment 

of  interest  in  an  action  on  the  policy.    MoHiuitiy  vs.  Continentalize  Ins. 

Co.,  950. 

See  Aaana^ussxT  4 ;  Inbolvxnct  2. 
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Baxter  et  aL  vs.  Hartford  Fire  Ins.  Co. XI.,  600 
Beck  A  Bolt«  vs.  Hibemia  Ins.  Co.... VI..  272  . 

Becker  vs.  Farmers'  Mut  Ins.  Co XI.,  695 

Beckman  vs.  Wilson. XI.,  732 

Behler  vs.  German  Mut  Fire  Ins.  Oo.IX.,  778 

Behrens  vs.  Qermania  Ins.  Co XL,  787 

Behreus  vs.  Germania  Fire  Ins.  Co. XIII.,  663 
Bellatty  vs.  Thomaston  Mat  Fire 

Ins.  Co III..  437 

Bennett  vs.  Agricultural  Ins.  Co XII.,  669 

Bennett  vs.  Agricultural  Ins.  Co... XIII.,  817 

Bennett  vs.  Agricultural  Ins.  Co XVI.,  971 

Bennett  vs.  City  Ins.  Co IV.,  109 

Bennett  vs.  Council  Bluflb  Ins.  Co.. XVI.,  774 
Bennett  vs.  North  British  A  Mercaa- 

tile  Ins.  Co IX.,  685 

Bennett  et  aL,  Adair's,  vs.  Lycoming 

Mut  Ins.  Co VL,  189 

BenninghoflT  vs.  Agrionltoral  Ins. 

Co XIII.,    45 

Ben  Franklin  Fire  Ins.  Co.  vs.  Flynn 

dfcHamm XII.,  216 

Ben  Franklin  Ins.  Co.  vs.  GlUett IX.,  774 

Bemin  vs.  Peoples*  Ins.  Co XII.,  100 

Bicknell  vs.  Lancaster  City  A  Co.  F. 

Ins.  Co rv.,  441 

Biggs  et  aL  v8.North  CarollnaHome 

Ins,  Co XIII..  802 

Birmingham  Ins.  Co.  vs.  Kronk  et  al..XI.,  787 

Bishop  vs.  Clay  F.  A  M.  Ins,  Co XI.,  267 

Bishop  et  al.,  Trastees.  vs.  Clay  F.  A 

M.  Ins.  Co VII..  828 

Bittinger  vs.  Providence- Washing. 

ton  Ins.  Co XrV.,  898 

Black  et  aL  vs.  National  Ins.  Co. 

(Canada) XL,  875 

BUck  et  aL  vs.  WInnesheik  Ins.  Co L.  811 

Blackerby  vs.  Continental  Ins.  C0..XIII.,  166 
Blackerby  vs.  Continental  Ins.  Co... XV..  766 
Blackstone,  Receiver,  vs.  Allemania 

Ins.  Co III.,  769 

Blackwell  vs.  Miami  Valley  Ins.  Co.XVL,  699 
Blake  A  Co.  vs.  Hamburg-Bremen 

Ins.  Co. XIII..  161 

Blooming  Grove  Mut.  Fire  Ins.  Co. 

vs.  McAnemy XII.,  664 
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BloAsom  vs.  Lycominff  Fire  Ins.  Co V.,  802 

Blmner  et  al.  vs.  Phenlz  Ins.  Co VII.,  833 

Blumcr  et  al.  vs.  Plioenix  Ins.  Co IX.,  444 

Boatman's    F.  A  M.  Ins.   Co.  vs. 

Hwklug XVI.,  961 

Bobbltt  vs  L.  &  L.  <ft  Q.  Ins.  Co I.,  696 

Bodiuo  ct  al.  vs.  Exchange  Fire  Ins.  Co.  1 1.,  23 
Boecher  vs.  Hawkeye  Ins.  Co.  etal.-VII.,  817 

Boon  et  al.  vs.  .£tna  Ins.  Co IV.,    27 

Boright  vs.  Hprinjifleld  F.  A  M.  Ins. 

Co XV..  806 

Bounilbrook  Mat.  Fire  Ins.   Ass'n 

vs.  Xelson  et  al XV.,  889 

Boutel\e  vs.  Westchester  Fire  Ins. 

Co VII.,  781 

Bowlln  vs.  Hekla  Fire  Ins.  Co XVI.,  306 

Bowman  vs.  Agrlcaltuxal  Ins.  Co V.,      9 

Bowman  vs.  FrankUn  Fire  Ins. Co.... III.,  935 

Bowser  vs.  I^mb.  Assignee VI.,  376 

Boytl  vs.  Cedar  Rapids  Ins.  Co XVI.,  219 

Bradfleld  vs.  Union  Mut»  Ins.  Co X.,  560 

Bradford  etal.  vs.  Homestead  Fire  Ins. 

Co X..141 

Brandup  vs.  St.  Paul  F.  A  M.  lus.  Co.  .X.,  228 

Brant  vs.  Gallup  et  al XIV.,  497 

Brenner  vs.  L.  &  L.  &  O.  Ins.  Co VI.,  475 

Brink  et  aL  vs.  Hanover  Fire  Ins.  Co. VI.,  707 
Brink  et  al.  vs.  Hanover  Fire  Ins.  Co. IX.,  842 
Bridgewater  Iron  Co.  vs.  Enterprise 

Ins.  Co XII..  301 

Briggs  vs.  Fireman's  Fund  Ins.  Co.  .XVI..  471 
Briggsetal.  vs.  North  British  A  Mer. 

cantile  Ins.  Co II.,  929 

prighthope  By.  Co.  vs.  Bogers XI.,  899 

Broadwater  et  aL  ts.  Lion  Fire  Ins. 

Co XV.,  295 

Brown  vs.  American  Central  Ins. 

Co XVI.,  236 

Browne  vs.  Clay  F.  A  M.  Ins.  Co... VIII..  481 

Browning  vs.  Home  Ins.  Co VII.,  428 

Briigger  vs.  State  Investment  <ft; 

Ins.  Co VIII.,  298 

Brunswick  Savings  Institution  vs. 

IIVKECommervial  Union  Ins.  Co VIII.,  120 

Bryce  vs.  Lorillard  Fire  Ins.  Co III..  417 

Buclianan  vs.  Exchange  Fire  Ins.  Co.. IV.,  467 
Bueiianan  vs.  Westchester  Co.  Mut. 

Ins.  Co IV.,  335 

Buck  vs.  Phoenix  Ins.  Co XIV.,  412 

Buckley  et  al.  vs.  Columbia  Ins.  Co. .  .VI.,  636 

Burke  etal.  vs.  Globe  Ins.  Co XFV.,  417 

Burleigh  et  al.  vs.  Adriatic  Fire  Ins. 

Co.  et  al XII.,  141 

Burlington  Ins.  Co.  vs.  Johnson XVI.,  778 

Burton  vs.  Buckeye  Ins.  Co V.,  647 

Bush  vs.  Westchester  Fire  Ins.  Co V.,  207 

Butler  vs.  Walker V.,  335 

Byers  vs.  Farmers'  Ins.  Co IX.,  743 

Calvert  vs.  Ohio  Farmers'  Ins.  Co XV.,  659 

Canfleld  vs.  Watertown  Fire  Ins.  Co. XII.,  Ill 

Cannou  vs.  Home  Ins.  Co XI.,  741 

Capellar  vs.  Queen  Ins.  Co XII.,  846 

Carlin  vs.  Western  Assurance  Co. . .  .XII.,  388 
Carlton  etaLvs.Southem  Mut.  Ins. 

Co.  et  al XIII.,  677 

Carlwitx  vs.  Germania  Fire  Ins.  Co.  .XIT.,  127 

Carpenter  vs.  Continental  Ins.  Co XV.,  667 

Carr  vs.  Roger  Williams  Ins.  Co. 

ct  al XITT..  443 


Carrigan  vs.  Lycoming  Fire  Ins.  Co. ...  X.,  606 

Carroll  vs.  Girard  Fire  Ins.  Co XVI.,  764 

Carstairs,  McCall  A  Co.  vs.  Mechan- 
ics <fe  Traders' Ins.  Co XII.,  810 

Casserly,  Receiver, a'S.  Manners  etal. III..  784 
Castner  etaL  vs.  Farmers'  Mut.  Ins. Co. X.,  468 
Castner  vs.Farmer's  Mut.  Fire  Ins. 

Co XII.,  466 

Cates  vs.  Bales  et  al XI.,  682 

Caulfield  et  al.vs.Coutinental  Ins.  Co.  .XL,  689 
Cayon  vs.  Dwelling- House  Ins.  Co.. XVI.,  652 
Chadbourne  vs.  German-American 

Ins.  Co XVI.,  897 

Chamberlain  vs.New  Hampshire  Fire 

Ins.  Co IV.,  649 

Chandler  A  Co.  vs.  St.  Paul  F.  A  M. 

Ins.  Co IV.,  116 

Cheek  vs.  North  American  Fire  Ins. 

Co IV.,    99 

Cheek  vs.  PhcBnlx  Ins.  Co IV.,    99 

Cheek  etal.  vs.  Columbia  Fire  Ins.  Co.IV.,  99 
Chesbrough  etal.  vs.  Home  Ins.  Co.. XV.,  616 
Childs  vs.  MiUviUe  Mut  M.  A  F. 

Ins.  Co XIV.,  231 

Church  vs.  Lafayette  Fire  Ins.  Co V.,  681 

Cincinnati  Coffin  Co.  vs.  Home  Ins. 

Co XL,  896 

Citizens  F.  A  M.  Ins.  Co.  vs.  Short. VIIL,  126 
City  Five  Cents  Savings  Bank  vs. 

Pennsylvania  Fire  Ins.  Co VI.,  487 

City  Ins.  Co.  vs.  Bricker IX.,  784 

City  of  Alton  vs.  Hartford  Fire  Ins. Co.IV.,  166 

City  Savings  Bank  vs.  Whittle XVI..  414 

Claffey  vs.  Hartfonl  Fire  Ins.  Co-,.-XV.,  237 
Claflln  vs.  Insurance  Companies.... XI II.,  177 
Clay  F.  A  M.  Ins.  Co.  vs.  Beck  A  Bolte.V.,  287 
Clay  F.  A  M.  Ins.  Co.  vs.  Huron  Salt 

&  Lumber  Co IV.,  855 

Clay  F.  A  M.  Ins.  Co.  vs.  Wusterhau- 

sen  etal ,..V.,  180 

Cleaver  vs.  Tra<lers'  Ins.  Co XVI.,  744 

Clinton  vs.  Hope  Ins.  Co I.,  436 

Clover  vs.  Greenwich  Ins.  Co XV.,  214 

Cobb  et  al.   vs.  Ins.  Co.  of  North 

America VI.,  846 

Colby  vs.  Cedar  Rapids  Ins.  Co XIII.,  841 

Colby  vs.  Cedar  Rapids  Ins.  Co XIV.,  698 

Cole.  Assignee,  vs.  Germania  Fire 

Ins.  Co XIV.,  453 

Cole  Bros.  A  Hart  vs.  Haven X.,  1 56 

Collins  vs.  FarmvlUe  Ins.  A  Bank- 
ing Co VIIL,  468 

Colt  vs.  Phoenix  Ins.  Co .....III.,  800 

Columbia  Fire  Ins.  Co.  vs.  Kinyon IV.,  225 

Columbia  Ins.  Co.  vs.  Buckley  etal...  VI.,  681 
Columbia  Ins.  Co.  vs.  Masonheimer...III.,  938 
Commercial  Ass'o  Co.  vs.  American 

Central  Ins.  Co XV.,  542 

Commercial  Fire  Ins.  Co.  vs.  Allen 

etal XVI.,  641 

Commercial  Fire  Ins.  Co.  vs.  Capi- 
tal CUy  Ins.  Co XVL,    81 

Commercial  Ins.  Co.  vs.  Ives L,  822 

Commercial  Ins.  Co.  vs.  Robinson II.,  380 

Commercial  Union   Ass'e  Co.  vs. 

Hocking XVI.,  567 

Commercial  Union  Ins.Co.  vs.  Lister.  .III.,  399 
Commonwealth  vs.  Dorchester  Mut. 

Fire  Ins.  Co IIL,     15 
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Commonwealth  vs.  Hide  A  Leather 

Ina.  Co III.,  671 

Commonwealth  vs.   Massachusetts 

Mat.  Fire  Ins.  Co.  etal III.,    24 

Commonwealth  vs.  Mechanics*  Mut. 

Fire  Ins.  Co III.,  517 

Commonwealth  vs.  Mechanics*  Mat. 

Fire  Ins.  Co V.,  864 

Commonwealth  vs.  Monitor  Mutaal 

Fire  Ins.  Co II.,  933 

Commonwealth  Mat.  Fire  Ins.  Co.  vs. 

Hontzinger X.,  618 

Cone  vs.  Niagara  Fire  Ins.  Co IV.,  729 

Connecticut  Fire  Ins.  Co.  vs.  Mer. 

chants  and  Mechanics*  Ins.  Co XV.,  615 

Connecticut  Mut.  Life  Ins.  Co.  vs. 

Scammonetal XV.,  415 

Connell  vs.  Scottish  Commercial  Ins. 

Co.  (English) III.,  5S6 

Connor  vs.  Hanover  Ins.  Co XVI.,  385 

Consolidated  Real  Estate  and  Fire 

.  Ins.  Co.  vs.  Cashow III.,  757 

Continental  Ins.  Co.  vs.  Busby XV.,  787 

Continental  Ins.  Co.  vs.  Heilman  A 

Cox IX..    01 

Continental  Ins.  Co.  vs.  Jachnlchen 

etal.*. XVL,  491 

Continental  Ins.  Co.  vs.  Jenkins V.,  514 

Continental  Ins.  Co.  vs.  Kasey IV.,  208 

Continental  Ins.  Co.  vs.  LippoId.......IV.,  430 

Continental  Ins.  Co.  vs.  Bandolph.. X.,  387 

Continental  Ins.  Co.  vs.  Ware IX.,  519 

Cook  vs.  Continental  Ins.  Co IX.,  887 

Cook  vs.  Lion  Fire  Ins.  Co XIV.,  863 

Coppvs.  German- American  Ins.  Co.... X.,  812 

Coruett  vs.  Phenlx  Ins.  Co X V!,  1 28 

Couch  vs.  City  Fire  Ins  Co I.,  134 

Cox  vs.   Farmers*  Mut.  Fire  Ins. 

Ass*n XVI.,  149 

Crawford  Co.    Mut.  Ins.  Co.  vs. 

Cochran VIII.,  649 

Critchett  vs.  American  Ins.  Co ...IX.,  594 

Crossley  vs.  Connecticut  Fire  Ins. 

Co XV.,  619 

Culbertson  vs.  Cox,  Adm'r,  et  al XI.,  817 

Cummlngs  vs.  Agricultural  Ins.  Co... VI.,  135 
Cummings  vs.  Cheshire  Co.  M.  F. 

Ins.  Co IV.,  932 

Cunningham  vs.  General  Life  and 

Fire  Ins.  Co.  (English) XII.,  235 

Cunningham  vs.  Ins.  Co.  of  North 

America XIV.,  693 

Cunningham  et  aL  vs.  Evansville 

and  Terre  Haute  R.  B.  Co XIV.,  752 

Cuthertsou     vs.    Nox'th    Carolina 

Homo  Ins.  Co XVI.,  465 

Dailey,  Adm*x,  vs.  Westdiester  Fire 

Ins.  Co. X.,  883 

Dakin  vs.  L.  A  L.  <ft  G.  Ins.  Co VIII.,  577 

I>aniels  vs.  Equitable  Fire  Ins.  Co X.,  417 

Daniels  vs.  Equitable  Fire  Ins.  Co... XII.,  379 

Davey  vs.  Glens  FalU  Ins.  Co IX.,  497 

David  vs.  Williamsburgh   City  Fire 

Ins.  Co X.,  150 

Davidson  vs.  Hawkeye  Ins.  Co XVI.,  540 

Davis  vs.  Iowa  State  Ins.  Co XV.,  533 

Dayton  Ins.  Co.  vs.  Kelly IV.,  169 

Dean,  Trustee,  vs.  Equitable  Fire 

Ins.  Co ...VIII.,  773 


De  Grove  vs.  Metropolitan  Ins.  Co IV.,  909 

Delancey  vs.  Rockingham  Farmers' 

Mat  Fire  Ins.  Co III.,  181 

Delaware  State  F.  A  M.  Ins.  Co.  vs. 

GiUett IX..  734 

Doming  vs.  Norfolk  A  Western  R. 

R.  Co XIII.,  581 

Denniaon  vs.  Phcenix  Ins.  Co IX.,    65 

Denver  Fire  Ins.Co.vs.  McdeUand. .  .XV.,  721 

Derrick  vs.  Lamar  Ins.  Co V.,    42 

Devlne  vs.  Home  Ins.  Co IIL,  198 

Dick,  Trustee,  vs.  Franklin  Flr«  Ins. 

Co X.,  468 

Dodd  vs.  Jones ....XIII.,  799 

Dogge  vs.  Northwestern  National 

Ins.  Co IX.,  574 

Dolliver  et  aL  vs.  St.  Joseph  F.  A  M. 

Ins.  Co IX.,  289 

Dolliver  et  aL  vs.  St.  Joseph  F.  A  M. 

Ins.  Co X.,  380 

Donahue  et  al.  vs.  Windsor  Co.  Mut. 

Fire.  Ins.  Co XIII.,  116 

Donnelly  vs.  Cedar  Rapids  Ins.  Co... XV.,  698 

Doran  vs.  Franklin  Fire  Ins.  Co X..  842 

Dom  vs.  Germania  Ins.  Co.  et  al V.,  183 

Drennen,  Starr  A  Everett  vs.  Lou- 

don  Ass'e  Corp XIII.,  706 

Drennen,  Starr  A  Everett  vs.  Lon 

don  Ass*e  Corp XIV.,  187 

Dunlopvs.  Paterson  Fire  Ins.  Co.... VII.,  711 
Dupree  vs.  Virginia  Home  Ins.  Co..  .XV.,  191 
Durham  vs.  Fire  A  Marine  Ins.  Co.. XIV.,  285 

Dwining  etaL  vs.  Phenix  Ins.  Co III.,  671 

Dwyer  vs.  Continental  Ins.  Co XV.,    72 

Sagan  vs.  .Stna  F.  A  M.  Ins.  Co. VI.,  832 

Eames  et  al.  vs.  Home  Ins.  (^ VI.,  689 

Barle  etaL  vs.  Westchester  Fire  Ins. 

Co ni..  846 

Eberts  et  aL  vs.  Fisher  et  al XII  I.,  832 

Edgerly  vs.  Farmers'  Ins.  Co V.,  846 

Edwards  vs.  Lycoming  Co.  Mut.  Fire 

Ins.  Co III.,  534 

Eggleston  vs.  Council  Bluffk  Ins.Co.XrV.,  365 
Eilenberger  vs.  Protective  Mut. 

Fire  Ins.  Co VIII.,  822 

Eliot  Five  Cents  Savings  Bank  vs. 

Commercial  Union  Ass'e  Co XV.,  '777 

Elkins  vs.  Susquehanna  Mut  Fire 

Ins.  Co XVL,    78 

Ellis  vs.  State  Ins.  Co XII.,  895 

EUls  vs.  State  Ins.  Co XV.,  481 

Ellsworth  et  aL  vs.  ^tna  Ins.  Oa XI.,  544 

Ellsworth  et  aL  vs.  JStna  Ins.  Co. . . .  XVL,  41 1 
Emery  vs.  MutiuU  City  A  Village 

Ins.  Co XII.,  929 

English  vs.  Franklin  Fire  Ins.  Co... XIV.,  377 

Enos  vs.  Sun  Ins.  Co XV.,  138 

Enterprise  Ins.  Co.  vs.  Parlsol VIII.,  897 

Evans  vs.  State  of  Ohio IV..  204 

Everett  vs.  Continental  Ins.  Co IV.,  121 

Evers,  Trustee,  vs.  Life  Ass*n  of 

America IV.,  59S 

Excelsior  Fire  Ins.  Co.  et  aL    vs. 

Royal  Ins.  Co III.,  350 

Fair  vs.  Manhattan  Ins.  Co.  etaL IV.,  114 

Fairchild  et  al.  vs.  L.  <ft  L.  A  G.  Ins. 

Co II.,  112 

Palls  of  Neuse  Mfg.  Co.  et  al.  vs. 

Georgia  Home  Ins.  Co XV.,  803 
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Fayette  Co.  Mut.  Fire  Ids.  Co.  vs. 

Neel,  Assignee VIII.,  266 

Fftylesvs.  NationAl  Ins.  Co I.,  028 

Farmers*  Fire  Ins.  Co.  vs.  Misple- 

horn VIII.,  378 

Fanners'  Ins.  Co.  vs.  Archer X.,  870 

Farmers'  Ins.  Co.  vs.  Ashton VII.,  694 

Farmers'  Ins.  Co.  vs.  Bntler XI.,  749 

Farmers'  Ins.  Co.  vs.  Frlck VI.,  462 

Farmers'  Ins.  Co.  vs.  WeUs XV.,  141 

Farmers'  Ins.  Co.  vs.  Williams XIIL,  138 

Farmers'  Mutual  Fire  Ins.  Co.  vs. 

•Bowen VIII.,  267 

Farmers'  Mut  Fire  Ins.  Co.  vs.  Cliese.  V.,  689 
Farmers'  Mut.  Fire  Ins.  Co.  vs.  Gar- 

gettetal IX.,  108 

Farmers'  Hut.  Fire  Ins.  Go.  vs.  Moyer.X.,  514 
Farmers'  Mut  Fire  Ins.  Co.  vs.  Taylor. II.,  668 
Farmers'   Mut   Fire    Ins.   Co.    vs. 

Togleman VI.,  192 

Farmers*  Mut  Ins.  Co.  vs.  Crampton.IX.,  549 
Farmers'  Mut  Ins.  Co.  vs.  Ensmin- 

ger XII.,    40 

Farmers' Mut  Ins.  Co.  vs.   Komey, 

Adm'r II.,  828 

Farmers'  Mut  Ins.  Co.  vs.  Wenger.VIII.,  712 
Farmers  A  Drovers'   Ins.    Co.   vs. 

Curry  etal VI.,  738 

Farmers  db  Mechanics'  Fire  Ins.  Co. 

vs.  Meckes X.,  707 

Ferris,  Assignee,  vs.  Kenton  Ins.  Co.  .XV.,  879 
Findelsen  vs.  Metropole  F.  Ins.  Co. . .  XV.,    90 

Fink  vs.  Queen  Ins.  Co XVI.,  314 

Fire  Ass'n  of  Phila.  vs.  Lavr  et  al. . .  .XVI.,  376 
Fire  Association  of  Philadelphia  vs. 

Rosenthal XV.,  658 

Fire  Department  Ass'n  of   Mobile 

vs.  Mobile  Mut  Ins.  Co :....XIII.,  604 

Fire  Ins.  Ass'n  vs.   Merchants  4l 

Miners'  Transp.  Co XVI.,  618 

Fire  Ins.  Ass'ii  vs.  Miller  Bros XIV.,    66 

Fireman's  Fund  Ins.  Co.  vs.  Congre- 
gation of  Roileph  Sholem V.,  489 

Firemen's  Ins.  Co.  vs.  Floss  et  al. . .  .XVI.,  831 
Fireman's  Ins.  Co.  vs.  Holt  Receiver.  IX.,  212 
First  National  Bank  of  Waxohochie 

vs.  Lancashire  Ins.  Co XIII.,  897 

First  National  Bank  of  Waxahochie 

vs.  Lancashire  Ins.  Co XIV.,  278 

First  National  Bank  vs.  Hartford 

Fire  Ins.  Co VII.,  208 

First  Presbyterian  Society   et  aL  vs. 

Goodrich  Transportation  Co X.,  452 

Fischbeck  vs.  Phenix  Ins.  Co IX.,  611 

Fitchpatrick  vs.  Hawkeye  Ins.  Co.... IX.,  499 

Fitton  vs.  Fire  Insurance  Ass'n XIV.,  254 

Fitton  vs.  Phoenix  Ass'e  Co.  et  al XV.,  689 

Fitzgerald,  Adm'x,  vs.  Connecticut 

Fire  Ins.  Co XV.,  277 

Flaherty  vs.  Germania  Ins.  Co VII.,  226 

Fleming  vs.  Hartford  Fire  Ins.  Co. .  .VII.,  281 

Folsom  vs.  Orient  Fire  Ins.  Co XIII.,  175 

Fonda  vs.  British  America  Ass'e  Co..  VII.,  468 
Foote  vs.  Hartford  Fire  Ins.  Co.  et  al.. .  V.,  825 

Foster  et  al.  vs.  Van  Reed  et  al VIII.,  201 

Foster  et  al.,  Trustees,  vs.  Van  Reed 

et  al v.,  716 

Fowle  et  al.  vs.  Springfield  F.  &  M. 

Ins.  Co VII.,  188 


Fowler  vs.  Old  North  State  Ins.  Co. .  .VI.,  432 
Frankle  et  al.  vs.  Pennsylvania  Fire  ' 

Ins.Co.  et  al xh.,  614 

Franklin  Fire  Ins.  Co.  vs.  Chicago 

Ice  Co II.,  609 

Franklin  Fire  Ins.  Co.  vs.  Colt IV.,  367 

Franklin  Fire  Ins.  Co.  vs.  Gruver XI.,  836 

Franklin  Fire  Ins.  Co.  vs.  Kepler X.,  784 

Franklin  Fire  Ins.  Co.  vs.  Martin.. VIII.,  134 
Franklin  Fire  Ins.  Co.  vs.  Taylor  et  al.  .V.,  671 
Franklin  Fire  Ins.  Co.  vs.  Vaughan...V.,  782 

Franklin  Ins.  Co.  vs.  Sears XIII.,  768 

Frederick  Co.  Mut  Fire  Ins.  Co.  vs. 

Defordetai III.,  191 

Friezen  vs.  Allemania  Fire  Ins.  Co.. XVI.,  613 
Fuchs  vs.  Germantown  Farmers* 

Mut  Ins.  Co XIII.,  469 

Fuller  et  al.  vs.  Madison  Mut  Ins.  Co. IV.,  841 
Fuller  et  aL  vs.  Phoenix  Ins.  Co.  et  al.  XII.,  678 
Funk,  Adm'r,  vs.  Anglo-American 

Ins.  Co XV.,  625 

Funke  vs.  Minnesota  Farmers*  Mut 

Fire  Ins.  Ass'n XL,  830 

Galveston  vs.  Heidenhelmer  Bros,  et 

al IX.,  692 

Gans  vs.  St  Paul  F.  A  M.  Ins.  Co.... VII.,  303 
Ganser  vs.  Fireman's  Fund  Ins.  Co... XV.,  655 
Gantt  vs.  American  Central  Ins.  Co.  VIII.,  664 
Garido vs.  American  Central  Ins. Co. XVI.,  161 
Gauche  et  al.  vs.  London  dfc  Lanca- 
shire Ins.  Co XI.,  361 

Gay  vs.  Farmers'  Mut  Ins.  Co XII.,  595 

Gee  vs.  Cheshire  Co.  Mut  Fire  Ins. 

Co IV.,  489 

Georgia  Home  Ins.  Co.  vs.  Kinnler's 

Adm'r VI.,  497 

Gerliauser  vs.  North  Brltish<&Mercan- 

tile  Ins.  Co II.,  743 

German  Fire  ins.  Co.  vs.  Grunert. .  .XIV.,  844 

German  Ins.  Co.  vs.  Ward .^ . .  .VIII.,  607 

German  Nat  Bank  vs.  Agricultural 

Ins.  Co IX.,  556 

German-American  Ins.  Co.  vs.  Davis 

etaL.' X.,  670 

German-American  Ins. Co. vs.  Hock- 
ing  XVI.,  546 

German- Amer.  Ins.  Co.  vs.  Steiger. .XIII.,  646 

German  Fire  Ins.  Co.  vs.  Castell VII.,  253 

Germania  Fire   Ins.  Co.  vs.    Curran, 

Adm'x T.,191 

Germania  Fire  Ins.  Co.  vs.  McKee....IX.,  350 
Germania  Fire  Ins.  Co.  vs.  Weide  et  al.I.,  767 
Germania  Fire  Ins.  Co.  et  aL  vs.  Boy- 
kin I..  208 

Germania  Fire  Ins.Co.et  al.vs.  Mem- 
phis A  Charleston  B.  R.  Co VII,  547 

GermMiia  Ins.  Co.  vs.  Sherlock  et  al..IV.,  631 
Germantown  Farmers'  Mut  Ins.  Co. 

vs.  Dhein  etal XII.,  702 

Gerrish  vs.  German  Ins.  Co IV.,  689 

Gibbs  vs.  Queen  Fire  Ins.  Co V.,  225 

Gibson  vs.  Manufacturers'  F.  A  M. 

Ins.  Co XVI.,  943 

Giddlngsvs.  Phcenlx  Ins.  Co XVI.,  510 

Girard  F.  A  M.  Ins.  Co.  vs.  Hebard. . .  .X.,  425 
Gladding  et    al.  vs.  Ins.  Ass'n... XII I.,  893 

G lass  vs.  Walker,  Assignee VII.,  526 

Gleus  Falls  Ins.  Co.  vs.  Hopkins  et 

al XIV.,  C17 
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Globe  Ids.  Co.  vs.  Sherlock  et.  al IV.,  516 

Oodcliaux  V8.  Merchants'  Mnt.  Ins. 

Co XI..  698 

OoAilatd  vs.    Monitor  Mutual   Firo 

Ins.  Co JI.,  663 

Godfrey  vs.  Macomber  et  al IX,,  287 

Good  vs.  Buckeye  Mut.  Fire.  Ins.  Co. XV.,      8 

Gorton  vs.  Dodge  Co.  Mut.  Ins.  Co V.,  850 

Grace  et  aL  vs.  American  Central 

Ins.  Co VIII..    95 

Grace  et  aL  vs.  American  Central 

Ins.  Co VIII.,  731 

Grace  et  aL  vs.  American  Central 

Ins.  Co XIII..  127 

Graliam  vs.  Firemen's  Ins.  Co XI.,    64 

Graham  vs.  Phoenix  Ins.  Co.  et  aL..  VIII.,  667 
Grandln  vs.  Bochester-German  Ins. 

Co XIV..  447 

Grange  Mill  Co.  vs.  Western  As- 
surance Co.  et  al XVI.,  129 

Great  Western  Ins.  Co.  vs.  Fogarty-.III.,  714 

Greely  vs.  Iowa  Stote  Ins.  Co VIII.,  817 

Green  vs.  Homestead  Fire  Ins.Co X.,  175 

Greene  vs.  Equitable  F.  <&  M.  Ins.  Co.  VI.,  851 

Greene  vs.  Lycoming  Fire  Ins.  Co IX..  811 

Greene  vs.  Bepnblic  Fire  Ins.  Co X.,  422 

Griffey  vs.  New  York  Central  Ins.  Co..  XV.,  198 
Griswold  vs.  American  Central  Ins. 

Co IX.,  264 

Gross  vs.  8t.  Paul  F.  &  M.  Ins.  Co.. XIV..  158 
Guest  vs.  New  Hampshire  Fire  Ins. 

Co XVI..  790 

Haden  vs.  Farmers  &  Mechanics* 

Fire  Ins.  Co XV.,  497 

Hadley  v8.New  Hampshire  Fire  Ins. 

Co IV.,  611 

Kagaman  vs.  AUemanla  Fire  Ins.  Co..X..  838 
Haight.  Adm'r,  vs.  Continental  Ins. 

Co XII..  861 

Haines  vs.  Bepublic  Fire  Ins.  Co II..  833 

Haines  vs.  Bepublic  Fire  Ins.  Co.. .XIII.,  173 
Haley,  Morse  &  Co. vs.  Manufacturers' 

F.  &  M.  Ins.  Co v.,  614 

Hall  et  aL  vs. Ins.  Co.  of  North  Amer- 
ica  III.,  850 

Hall  et  aL  vs.  Nash\'llle  &  Chattanoo- 
ga R.  Co I.,  669 

Hamburg-Bremen  Fire  Ins.  Co.  vs. 

Garlington XV.,  509 

Hamburg-Bremen   Fire  Ins.  Co. 

vs.  Moses XIII.,  793 

Hamilton  et  eL  vs.  Aurora  F.  <ft  M. 

Ins.  Co.  etal XIII.,  313 

Hammel  vs.  Queen  Ins.  Co IX.,  906 

Hand  vs.  Wllliamsburgh  City  Fire 

Ins.  Co III..  625 

Hanover  Fire  Ins.  Co.  vs.  Boykin I.,  208 

Hanover  Fire  Ins.  Co.  vs.  Lewis  et  al.  XVT.,  956 
Hanover  Fire  Ins.Co.  vs.Mannassan.  .III.,  668 
Hanover  Fire  Ins.  Co.  vs.  Sorsby — XII.,  381 
Hanover  Fire  Ins.  Co.  vs.  Weide  etal.. I.,  767 
Hanscm  vs.  Milwaukee  Mechanics' 

Mut.  Ins.  Co VIII.,  761 

Haslett  vs.  AUegliany  lus.  Co IV.,  372 

Hastings  et  al.  vs.  Winchester  Fire 

Ins.  Co VII.,  430 

Hardman.Do  wlliig  A  Peck  vs.  Fire- 

meu's  Ins.  Co XIII.,  718 

Harle  et  aL  vs. Council  Bluffs  Ins.  Co.  XVI.,  070 


Harrington  vs.  Fitchburg  Mut.  Fire       • 

Ins.  Co VII.,  018 

Harris  et  al.  vs.  Royal  Canadian  Ins. 

Co IX-,  525 

Harrison  vs.  Hartford  Fire  Ins.  Co..  XVI..  787 
Hartford  Fire  Ins.  Co.  vs.  Baven- 

portetal.,  Ex'rs VII..  228 

Hartford  Fire  Ins.  Co.  vs.  Doyle V..    37 

Hartfbrd  Fire  Ins.  Co.  vs.  Farrish. V..    46 

Hartford  Fire  Ins,  Co.  vs.  Green  et  al..  V..  679 
Hartford  Fire  Ins.  Co.  vs.  Reynolds.  VIL.  214 
Hartford  Fire  Ins.  Co.  vs.  Smith  A 

Doll VII..  140 

Hartford  Fire  Ins.  Co.  vs.  Webster.. III.,  778 
Hartford  Ins.  Co.  vs.  State  of  Kansas...!..  682 

Hartford  Ins.  Co.  vs.  Wilcox II.,  700 

Harvey  vs.  Cherry  etal VII.,  316 

Hasllnger  vs.  Long  Island  Ins.  Co . .  .XVI.,    69 

Hatoh  vs.  New  Zealand  Ins.  Co XV.,    70 

Hath  way  et  aL  vs.  State  Ins  Co XIII.,  774 

Havens  vs.  Home  Ins.  Co XVI.,  713 

Haws  vs.  Fire  Association  of  Fhila. .  XVI..  402 

Hay  vs.  Star  Fire  Ins.  Co VIII..  633 

Hays  vs.  Lycoming  Fire  Ins.  Co.  et  al.  .X.,  507 
Hays  vs.  Lycoming  Fire  Ins.  Co.  etaLXI.,  912 
Hay  ward.  Assignee,  vs.  National  Ins. 

Co II.,  503 

Hebel  vs.  Amason  Ins.  Co V..  599 

Hedger  vs.  Union  Ins.  Co XII.,  926 

Hegard  vs.  California  Ins.  Co XV L,  868 

Heilmann  vs.  Westchester  Fire  Ins. 

Co VIII.,    63 

Hennlngvs.  Planters' Ins.  Co XVI..    20 

Herman  vs.  Adriatic  Fire  Ins.  Co X.,  743 

Herrman  vs.  Merchants*  Ins.  Co IX.  G58 

Hewitt  vs.  Watertown  Ins.  Oo X..  876 

Hews  et  aL  vs.  Atlas  Ins.  Co VIII.,  251 

Hlbbard  A  Spencer  vs.  Hartford  Fire 

Ins.  Co I.,  178 

Hibernia  Ins.  Co.  vs.  O'Connor III.,  618 

HiberuiaMutFire Ins.Co. vs. Meyer,. .VI.,  699 

Hicks,  ExT,  ;rs.  Perry  et  al XVL,  280 

Hlles  et  aL  vs.  Hanover  Fire  Ins.  Co.. XV.,  443 

Hill  vs.  Commonwealth XII.,  135 

HOI  vs.  Equitable  Mut.  Fire  Ins.  Co..  VI..  314 
Hill  etal.,  Admr*s.  vs.  Pennsylvania 

Mut.  Fire  Ins.  Co XII..  874 

Hillock  vs.  Traders'  Ins.  Oo XIII.,  915 

Hills  vs.  Home  Ins.  Co IX..  814 

Hinckley  vs.  GermaniaFire  Ins.  Co. .  XIV.,  918 

Htne  vs.  Woolworth,  Receiver XIII.,    71 

Hlnman  vs.  Hartford  Fire  Ins.  Co. ...III.,  893 
Holbrook  vs.  St.  Paul  F.<ft  M  Ins.  Co. VII  I.,  789 
Home  Ins.  Co.  vs.  Baltimore  Ware- 
house Co VI.,    39 

Home  Ins.  Co.  vs.  Curtis V.,  120 

Home  Ins.  Co.  vs.  Davis X.,  754 

Home  Ins.  Co.  vs.  Davis  etal III.,  620 

Home  Ins.  Co.  vs.  Duke.^ III.,  365 

Home  Ins.  Co.  vs.  Duke X,  857 

Home  Ins.  Co.  vs.  Duke XII..    46 

Homglns.  Co.  vs.  Eakin XIV.,  559 

Home  Ins.  Co.  vs.  Gaddis  etal X.,  774 

Home  Ins.  Co.  vs.  Gwathmey  et  al..XVI.,  3»8 

Home  Ins.  Co.  vs.  Heck II.,  437 

Home  Ins.  Co.  vs.  Liudsey  et  al V.,  549 

Home  Ins.  Co.  vs.  Sorsby XII.,  381 

Home  Ins.  Co.  vs.  Tighe X.,  779 

Homo  Ins.  Co.  vs.  Watson  et  al IV.,  606 
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Home  Ins.  Co.  rs.  Welch XII.,  497 

Home  Lightning  Bort  Co.  vs.  NeCf. . . .  XII.,  97 
Home  Mntual  Fire  Ins.  Co.  vs.  GarflehL .  I.,  844 
Home  Mutual  Fire  Iii8.Co.V8.Hanslein. .  I.,  818 
Homthal  &  Bro.  vs.  Western  Ins. 

Co XIII.,  287 

Hough,  Clend^lng  A  Co.  vs.  People's 

Ins,  Co II..  368 

Houghton  vs.  Watertowu  Fire  Ins.  Co.X.,  647 
Hovey  et  al.,  Assignees,  vs.  Home 

Ins.  Co III.,  816 

Howard  Fire  Ins.  Co.  vs.  Norwich  & 

N.  Y.  ITans.  Co I..  423 

Howard  Ins.  Co.  vs.  Hocking XVI.,  588 

Howell  vs.  Hartford  Fire  Ins.  Co III.,  649 

Hower  vs.  State  Ins.  Co XI.,  858 

Huck  vs.  Globe  Ins.  Co VIII.,  912 

Hughes  vs.  Vinland  Fire  Ins.  Co VII.,  381 

Humboldt  Fire  Ins.  Co.  vs.  KrOeger..VI.,  147 
Humboldt  Fire  Ins.  Co.  vs.  Mears, 

Guardian XI..  847 

Humphrey  vs.  Hartford  Fire  Ins.  Co. IX.,  265 

Hunt  vs.  Farmers'  Ins.  Co XVI.,  289 

Hunt  vs.  Mercantile  Ins.  Co XIV.,  298 

Huntley  vs.  Home  Ins.  Co VII.,  184 

Hurd  vs.  St.  Paul  F.  A  M.  Ins.  Co.. VIII.,  282 
Hurst  et  al.  vs.  Home  {Protection 

Fire  Ins.  Co. XVI,,  688 

Hnstisford  Farmers'  Mut,  Ins.  Co. 

vs.  Chicago  etc.  By.  Co XV.,  884 

Illinois  Mut.  Fire  Ins.  Co.  vs.  Andes 

Ins.  Co IV.,  820 

miuois  Mut.  Ins.  Co.  vs.  Archdeacon 

etal VI..  428 

lUinoii^  Mut.  Fire  Ins.  Co.  vs.  Stanton .  II.,  29 
Imperial  Fire  Ins.  Co.  vs.  Fargo.... VII.,  236 

Imperial  Ftre  Ins.  Co.  vs.  Gunning V..  760 

Imperial  Fire  Ins.  Co.  vs.  Kiernan...XV.,  862 
Imperial  Fire  Ius.Co.vs.Mnrray  etal..  .II.,  676 

In  re  Cleveland  Ins.  Co XIV.,  417 

In  re  State  Ins.  Co XII.,  796 

Inbusch  vs.  Northwestern  National 

Ins.  Co.  et.  al.,  Arbitration  Case... IV.,  646 

Indiana  Ins.  Co.  vs.  Brehm XII.,  607 

Imllana  Ins.  Co.  vs.  Capehart XVI.,    68 

Insurance  Commissioner  vs.  Mercan- 
tile Marine  Ins.  Co v.,  619 

Insurance  Companies  vs.  Thompson 

et  al VII.,    18 

Ins.  Co.  of  North  America  vs.  Bain. 

bridge  A  Co VII.,  772 

Ins.  Co.  of  North  America  vs.  Brim.  XVI.,  720 
Ins.  Co.  of  North  America  vs.  Com- 
monwealth  VTII.,    66 

Ins.  Co.  of  North  America  vs.  Oar- 
land XIII.,  766 

Ins.  Co.  of  North  America  vs.  Gar- 
land  XIII.,  427 

Ins.  Co.  of  North  America  et  aL  vs. 

Lewis XIV.,  879 

Ins.  Co.  of  Nortli  America  vs.  St. 

Louis  etc..  By.  Co XI..  182 

International  L.   Ins.   A  T.   Co.   vs. 

Franklin  Fire  Ins.  Co V.,  371 

Jackson,  Beceiver,  vs.  St.  Paul  F. 

<ftM.  Ins.  Co XIV.,  540 

Jacobs  vs.  Susquehanna  Mut.  Fire 

Ins.  Co XIV.,  633 

James  vs.  Lycoming  Ins.  Co IV. ,      9 


Jahannes  vs.  Phenlx  Ins.  Co XV.,  449 

Johnson  vs.  Brewers'  Fire  Ins.  Co X.,  41 1 

Johnson  vs.  Continental  Ins.  Co VIII.,  862 

Johnson  vs.  Home  Ins.  Co XVI..  208 

Johnson  vs.  Phoenix  Ins.  Co III.,  622 

Johnson  etal.  vs.  Humboldt  Ins.  Co..  VIII.,  617 
Johnson  et  al.  vs.  Union  M.  dfc  F.  Ins. 

Co IX..    18 

Johnson  A  Co.,  etc.,vB.  Cdnnecticut 

Fire  Ins.  Co.,  etc XVL,  869 

Joliffe,  Ex'x.  vs.  MaiUson  Mut.  Ins.  Co..V.,  278 

Jones  vs.  jBtna  Ins.  Co.  et  al VIII.,  415 

Jones  vs.  Fireman's  Fuud  Ins.  Co II.,  186 

Jordan  vs.  State  Ins.  Co XIII.,  779 

Judge  et  al  vs.  Connecticut  Fire  Ins. 

Co. etal XI.,  843 

Kane  vs.  Hlbemla  Ins.  Co VII.,  497 

Kansas  Ins.  Co.  vs.  Berry  et  al.,  Adm'rs.  .1.,  455 

Kansas  Ins.  Co.  vs.  Craft  etal VI.,  687 

Kansel  et  al.vs.Minnesota  Farmers' 

Mut  Fire  Ins.  Ass'n XII.,  667 

Karibo  vs.  Ins.  Co.  of  North  America.XV.,  478 
Karow  etal.  vs.  Continental  Ins.  Co. XII..  627 
Keeney,  Beceiver.  vs.  Home  Ins.  Co.  VII..  108 

Kehler  vs.  New  Orleans  Ins.  Co XIV.,  738 

Kelley  vs.  Home  Ins.  Co V.,  184 

Kennedy  vs.  Hartfortl  Fire  Ins.  Co. 

et  al VI.,  869 

Kennedy  vs.  Home  Ins.  Co.  et  al VI.,  369 

KenslngtonNatlonalBank  vs.  Yerkes 

etal VII.,  736 

Kentucky  M.  A  F.  Ins.  Co.  vs.  W.  A 

A.  and  N.  A  C,  B.  B.  Cos VI.,  872 

Kimps  vs.  Putnam  Fire  Ins.  Co L.  169 

Kimball  vs.  Lion  Ins.  Co.,  etal XII..  928 

King  vs.  Hechk  Fire  Ins.  Co XIII..  146 

Kingston  vs.  Xtsxtk  Ins.  Co V.,  352 

Kirk  vs.  Dodge  Co.  Mut  Ins.  Co V..  411 

Kitchen  vs.  Hartford  Fire  Ins.  Co.. XIV..  594 

Kittanning  Ins.  Co.  vs.  O'NeUl XV..  809 

Knapp.  Stout  A  Co.  vs.  National 

Mut  Fire  Ins.  Co.  et  al XVI..  798 

Knlokerbocker  Ins.  Co.  vs.  Comstock 

etal IT.,  582 

Knlokerbocker  Ins.  Co.  vs.  Gould  et*al.  V.,  789 

Kniokcrbooker  Ins.  Co.  vs.Tolman V.,  786 

Knox  etaL  vs.  Lycoming  Fire  Ins.  Co.X.,    89 

Knox  et  al.  vs.  People's  Ins.  Co X..    96 

Kroeger  vs.  Pltcaim XIL.  491 

Kronk  vs.  Birmingham  Ftre  Ins.  Co.  .IX.,  26 
Krumm  vs.  Jefferson  Fire  Ins.  C0..XITI.,  122 
Kyte  vs.  Commercial  Union  Ass'e  Co.  VI.,  880 

LahilTvs.  Ashuelotlns.  Co XIII.,  796 

Lamar  Fire  Ins.  Co.  vs.  McGlashen  et  al.I.,  881 
Lamb  et  al..  Interveners,  vs.  Coun- 

cfl  Bluffs  Ins  Co XVI.,  I23 

Ijmcashire  Fire  Ins.  Co.  vs.  Nill. ...XVI.,  309 
Lancashire  Fire  Ins.  Co.,  etc.,  vs. 

Johnson  <ft  Co.  etc XVI.,  369 

Landers  vs.  Watertowu  Fire  Ins.  C0...X..  862 

Lane  vs.  Sun  Mutual  Ins.  Co XIL,  262 

Langdon  vs.  Minnesota  Farmers'  Mut 

F.  Ins.  Ass'n V.,  426 

liangworthy  vs.  Oswego  A  Onondago 

Ins.  Co X.,  546 

LaiMier  Co.  Farmers'  Mut  Fire  Ins. 

Ass'n  vs.  Doyle III.,  780 

Ijisher  etal.vs.  St.  Joseph  F.  &  M.  Ins. 

Co s X.,  845 
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Lebanon  Mat.  Ins.  Co.  vs.  Brb XV.,  526 

lielianon  Mut.  Ins.  Co.  rs.  Erb XVI.,    47 

Lebanon  Mat.  Ins.  Co.  vs.  Losob XV.,  104 

Lebanon  Mut.  Ins.  Co.  vs.  Humes  et' 

al XVI.,  679 

Lebanon  Mut  Ins.  Co.  vs.-Leatbers 

etal XVI.,  977 

Lee  Mut.  Plrc  Ins.  Co.  vs.  State  of 

Mississippi XII.,  868 

Lehigh  Valley  Fire  Ins.  Co.  vs.  Dry- 

fwwetaL. XVI..  623 

Leonard  vs.  American  Ins.  Co XIII.,  361 

Leonard  vs.  Lebanon  Mut.  Ins.  Co. .  .VII.,    79 

Levy  vs.  Peabpdy  Ins.  Co VI.,  769 

Levy  vs.  Vlr^Ia  F  &  M.  Ins.  Co IX.,  118 

Lewis  et  aL  vs.  Council  Bluffs  Ins. 

Co XIII.,  667 

Lewis  et  al..  Assignees,  vs.  Knox- 

vine  Fire  Ins.  Co,...- XVI.,  686 

Llblong  vs.  Kansas  Fire  Ins.  Co VI.,    73 

Litch  et  al.  vs.  North  British  <ft  Mer- 
cantile Ins.  Co XIII.,  381 

Little  vs.  Eureka  Ins.  Co V.,  154 

Little  vs.  Eureka  F.  &  M.  Ins.  Co ;XI.,  417 

Little  vs.  Phoenix  Ins.  Co VII.,  471 

Liverpool  <ft  L.  <fc  G.  Ins.  Co.  vs.  Goeh- 

ring XL.    91 

Liverpool  <ft  L.  <fc  G.  Ins.  Co.  vs.  Gun- 

theret  al.,  Ex'rs XV.,  161 

Liverpool  <ft  L.  <&  G.  Ins.  Co.  vs.  Mc- 

Gulre v.,  851 

Liverpool  ^  L.  <ft  G.  Ins.  Co.  vs. 

Sorsby XII.,  881 

Liverpool  &  L.  &  O.  Ins.  Co.  vs.  Ver- 

dler v.,    67 

Liverpool  A  L.  &  G.  Ins.  Co.  vs.  Ver- 

dleretal V.,  664 

Liverpool  «fe  L.  A  G  Ins.  Co.  vs.  Ver- 

dieretal VI.,  202 

Livings  et  al.  vs.  Home  Mut.  Ins.  Co  JSIII.,  836 
Lockwood  vs.  Middlesex  Mut.  Ins.  Co. XI..  40 
Lohnesvs.  Ins.  Co.  of  North  America.  VI.,  472 
London  Assurance  Corporation  vs.  , 

Drennenetal XV..  209 

London  <ft  Lancashire  Fire  Ins.  Co. 

vs.  Graves. XII.,  308 

London  A  Lancashire  Fire  Ins.  Co. 

vs.  Lycoming  Fire  Ins.  Co XIII.,  846 

Long  vs.  Beeber,  Receiver XIV.,  622 

LongueviUe  vs.Westem  Assurance 

Co VIII.,  684 

Lorman  et  aL  vs.  Phtenlx  Ins.  Co V..    66 

Lovejoy  et  aL  vs.  Hartford  Fire  Ins. 

Co.et.al XI.,  186 

LoveweU  etal.  vs.  Belief  Ins.  Co. ....Vll.,  672 
Lovewell  vs.  Westchester  Ins.  Co.. . . VII^  672 
Low^ell  Mfg.  Co.  vs.  Safeguard  Fire 

Ins.  Co XL,  423 

Loy  vs.  Home  Ins.  Co VII..  768 

Luce  vs.  Springfield  F.  A  M.  Ins.  Co...  1 1.,  443 

Lungstrass  vs.  German  Ins.  Co I.,  624C 

Luthe  vs.  Farmers'  Mut.  Fire  Ins. 

Co XII.,    30 

Lycoming  Fire  Ins.  Co.  vs.  Common- 
wealth  X.,  686 

Lycoming  Fire  Ins.  Co.  vs.  Haven 

etal VII.,  449 

Lycoming  Fire  Ins.  Co.  vs.  Jackson. .  .VI..  305 
Lycoming  Fire  Ins.  Co.  vs.  Langley.XIV..  897 


Lycoming  Fire  Ins.  Co.  vs.  Bought X..  ^86 

Lycoming  Fire  Ins.  Co.  vs.  Schwenk. .  .X.,  IS 
Lycoming  Fire  Ins.  Co.  vs.  Storrs. 

Assi^piee XL.  619 

Lycoming  Fire  Ins.  Co.  vs.  Ward. ..  VIIL,  603 
Lycoming   Fire  Ins.  Co.  vs.  Wood- 
ward etal VI.,  898 

Lycoming  Fire  Ins.  Co.  vs.  WriJ^ht 

etal XIII.,  108 

Lycoming  Mut.  Fire  Ins.  Co.  vs.  Bed- 
ford  v.,  629 

Lj-nchburg  Fire  Ins.  Co.  vs.  West... XII.,  51 
Lyons  vs.  Providence  Washington  Ins. 

Co X.,  738 

Lyons  vs.  Providence  Wadiington 

Ins.  Co XIL,  188 

McBrlde  et  aL  vs.  Republic  Fire  Ins. 

Co IL,  270 

McCann  et  aL  vs.  JEtna  Ins.  Co III.,  149 

McCluer  vs.  Glrard  F.  &  M.  Ins.  CO....V.,  748 
McClure  vs.  Watertown  Fire  Ins.  Co.  IX.,  209 
MoCluskey  et  aL  vs.   Providence 

Washington  Ins.  Co VIIL.  418 

McCormick  et  aL  vs.  Springfield  F. 

AM.  Ins.  Co xrv..  378 

McCraw,  Trustee,  vs.  Old  Nortb 

State  Ins.  Co VIIL,  446 
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